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И 900 i 072 
Stamp Reference, In re .. | B. о. 18 A. L. J. 47; 37 А. 125 ‚ 501 
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Sukhia Bewa v. Secretary of State .. 18. б. 21 0. L. J. 154; 19 0. W. К. 
| А 551 f T 821 
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Suppe Thevan v. Ramaswami Aiyar ра. c. 16 Cr. i J. 211 535 
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Suraj Mal v. Hira Kunwar 8.0. 18 A. L. J. 31; 87 A. 94 511 
e Surat City Municipality v. Ohhabildas Dharam- 
chand '| в. о. 16 Bom. L. В. 749 573 
Burja Kante Rai Ohowdhury v. Fani Bhushan: 
Banerjee з, c. 18 C. W. №. 888 230 
Surjan Singh v. Emperor ~.. | 8. 0. 12 A. Т. J. 1289; 16 Cr, L. 7, 

р 108 151 
Suryanarayana v. Venkata Hathamma .. | *Madras High Conrt 812 
Susil Kumar Banerjee y. Apsari Debi s... | 8. 0. 20 0. L. J. 501; 19 C. W. N, 

ш 826 276 
Swaminatha Aiyar v. Appasami Aiyar .. | B. €. 27 M. L. J. 686; (1914) M. ү. 
N. 906 '305 
Taylor, B. 8. v. Bleach, C. G. . 18. 0. 17 Bom. L. R. 56; 39 B. 182. 494 
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1915 С 606 
Thamman Singh v. Dal Singh в. c. 12 A. L. J. 1231; 87 A. 7 Е 34 * 
Thekkemannengath Raman v. Kakkesseri Pax- Е 
hiyot Manakkal в. *. 28 M. L. J. 184; 2 L. W. 433 „| ` 989 
Thikkillath Tarawad Кагапвуап v. Vadakka 
@hathibikath Manchu Nair 8. 0. 2 L. W. 102 863 
Thuman v. ti 8. 0. 43 P. L. R. 1915 980 
Thumbalabed Hampanna *. Parisi Gangamma в. о. 16 Cr. L. J. 289 ! 911 
Tika Shahu v. Ohirkat Shahu в. с. 19 О. №. N. 614 773 
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Venkatappa Nayanim Varn v. "Thimmsg 
Nayanim Varu в. с. 27 M. L. J. 656; (1914) M. ы 
í W.-N. 900 5/9 
Venkatarama Aiyar y.-Krishna Aiyar в. o. 21, ҮҮ. 200; 28 M. L. J 204; Р 
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T. 164; 16 Or. L. J. 128 192 
"Venksatargmanachari v. Thirunaranachari .18. 0. 2 L. W. 212 930 
Venkobe Row v. Thunia Nataraja Chettiar ... | в. с. (1914) M. W. М. 908 109 
-Visa Samta, In re ... | a. с. 16 Bom. L. R. 951; 16 Cr. L. 
J. 111 159 
Visvanathe Santhasingrao v. Ramachandra 
. Mardraja 8. 0. 17 M. L. T. 78 744 
YVishunath Коаг v. Gauri Shankar в. 0. 1 O. L. J. 719 376 
' Pyankatesh Mahadev v. Ramchandra Krishna 8.0. 10 Bom. L. R. 658; 38 B. 
687 46 
Wadhawa Singh v. Emperor в. о. 16 Or. L. J. 167; 16 P. W. R. 
T | 1916 Or. Р 55l 
Whitehouse v. Kahn Kahn and Oo. , в. о. 8 8. L. R. 110 185 
“Пара Ali Khan у. Ghani Khan — * s. | 8.0. 18 A. L. J. 290 874 
Wilson, Q. W. v. Messrs. Volkart Brothers ... | в. о. 8 8.1. Б. 107 129 
: Wisaya v. Zaw Ta es | 8. с. 8 Bur. L. T. 62 „112 
Yeshwant Vishnu Nene v. Keshavrao Bbaiji... | e. с. 16 Bom. L. R. 720 e 523 
Zahid Ali v. Kedar Nath 2. | в. о. 17 О. 0.888 iad 427 
Zemindar of Ohellupalli v. Rajalapati Soma в. о. 27 M. L. J. 718, 16 M. ТІ. Т. 
P ; 576; (1915) M. W-N. 1; 2L. W. 
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109 |! Harihar Singh v. Moheswar Proshad ». 0 18 О. W N. 092; 16 Or. L. J 185. 
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в. о. 249 P. L. Б. 19.4 169 P. W. B. 1914. 
в. с. 20 O. L. J. 404. 
*Oalonbta High Court. 


s. 0. 19 О. W М, 48; 30.0. L. J. 548. 
*Oaloutta High Court. 

в. о. (19:4) М. W. N. 918. 

в. о. 20 О. L. J. 501; 19 C. W. N. 826, 


27 M. L. J. 694. 


Court, 
в. 0. ис ООВ 908, 
tOaloutta High Court. 
в. 0. 8B. L. В. 112. Y s 
*Oaloutta High Oourt. , ° 
s.c. 8B. L. В. 22" 
н. 0, 90 О. L. 7. 416; 19 0. W. N. 155. . 
в. 0. B В. L. R. 124. 
. 19 0. W. N. 5175 20 C. L. J. 481. 
(1918) M. W. N. 45; 27 M. L. J. 740. 
.8 B L. В. 128. ~ 
. 20 О. L. J. 435; 19 О. W. N. 620; 42 О. 440. 
.L. В. 1914, 145 P. W. R. 1014. e 
132 e 


SSP PPP Poe 
ропрасаоа* 
a 
Н 


E 
i 


в. 0 
в.с 
е 
в. 0 























mmo а 













Майһатгао Moreshwar v. Rama Kalu Ghadi 




















350 в. C.-10 Bom. L. R. 746; 88. B, 181. 
851 | Kaserchand Keshavji v. Lakhamsi Raisi з. 0. 8 В. L. В. 153. 
859 | Kunja Lel Roy v. Uinesh Chandra Roy s 0. 18 О, W. N. 1294. 
854 | Amer Chand Pal v. Secretary of State _ в. о. 17 О. О. 868. 
850 | Bhagwat Bhaskar ү“ Nivritti Sakharam в. о. 16 Bom. IL В 788, 89 B. 118 
* 857 | Hassomal Murijmal v. Ghulam Mahomed в, o. 8 B. L.R 158. 
361 | Mangalasawmi Thever v. Rajah of Ramnad в. с. 1L. W. 1074. 
862 | Bakharum Mansaram v. Golabchand Tarachand в. c. 16 Bom. L. R. 743. 3 
-^868 | Piare Lal v. Muhammad Mahmud в. о 17 0,0. 874. 
805 | Chandrebati v. -Babu Ram *Osllontta High Court. 
306 | Rupchand v. Minhomal Hardesmal в. о. B B. I. R. 164. 
960 | Ghulam Dastegir Khan v. Ghulam Hussein Khan | в. c. 8.8. L. R. 187. < 
871 | Kalienbarthi v. Rochanbei х. c. 8 В.І, В. 190. 
978 | Arabar Rehman v. Ismail Bbrahum . j.*Oaleuta High Court. 
816 | Ohartered Bank v. Vellaiappa Ohetty в. с. £T М.І, J. 654. 
816 | Viahunath Kuar v. Gauri Shanker в. 0.10.1. J. 719 
578 | Mohamed Weli Khan v. Mohamad Mohiuddin Khan | в. о. 19 А; L. J. 57, 87 А. 1 
879 Venkatappe Maren Vera S SERI Нау Vars s. о. 27 .M. L. J. 656; 1014 М. W. N. 000. 
881 | Lal Singh v. Sham Lal s. 0. 96 P. R. 1014, Я 
882 | Tulshe Dei v. Mahabir в. 0.10. L. J. 732. е 
383 | Rirapada Mudali v. Pitty Thaysgarejs s. о. 27 М. L. J. 665 
885 | Mata Prasad v. Ppecis) Manager, Gourt of Wards, 
Umragaon в. c. 10. L. J. 724 
888 | Peruri Visvanatha v. Keymer s. о. 27 M. L. J. 670. 
880 | Muhammad Nasim v. Muhammad Ahmad ` | a. о. 10. L. Ј. 720, 18 О, 0-38. 
З9+ | Secretary of State v. Lalit Mohan Bose » | *Oaloutta High Oqurt. 
„898 | Mehra v. Mangal Singh . B. DE W. В. 1915; 00 P. Н. 1014, 71 P. L. Б 
E Near&yung Reddi v. Kamakshi Ammal в. о. 27 M. L. J. 674. 
Akshoy Kumar ee v. Akman Molla в. о. 200. L. J. 551. 
400 | Mahamays Debi v. Нагі Haldar в. 0.190, W. N. 206; 20 0. L. J. 183; 42 О. 455, 
407 | Lal Muneahar v. Gaya Bakhsh 180,10. L. J. 781. 
407 | Priyambada Dasi ү. Ram Gopal vOalout'a h Court. 
400 | Ramansthan Ohetty v. Ramasami Ohetty .. | *Madras Court. е 
410 | Baldeo Shukul v. Balbhadar Bingh . | *Allahabed High Court. . 
412 | Kuladu Prosad Tewary v. Sadhu Charen - | в. с, 20 О. L. J. 82. x 
417 | Nathu v. Bishna к. c. 5 P. В. 1914 Rev. _ è 
419 | Hasib-un-Nissa v. Mahmud-un-Nimwa — '  . . | s. c. 17 0 0. 877. y 
420 | Hussein Bux v. Beche . | *Calcuttz High Court. 
420 | Haseri Lal v. Ram Narain в c. 17 О. О. 879. 
423 Баа Maliyeakkel ү.  Pourakurikkalakath 
* Madras High Oonrt. 
424 Bag] Singh v. Methur Singh . | “Calcutta High Oourt. 
„424 | Chet Kunwar v. Puttu Singh . | s. o. 17 О. 0.888 2 O. L. J. 129. a7 . 
425 | Halli Jha v. Le] Singh . | #Oaloutta High Court. 
A7, | Zahid Ali v. Kedar Nath в. 0. 17 О, О: 888. 
430 | Deochand v. Peeray . | 8 c. 12 A. L 7. 1188. ` : 
431 | Kali Oharan Mahato v, Gouri Bankar Singh . | “Oaloutta High Court. _ 
432 | Bibhudeudre Mansingh v. Debendra Nath Dus 620. 20 О. L. J. 140. Е 
488 | Muthukarupe Pillai v. Marudachalam Ohettl 2. | “Madras Puri 
440 | Ramasundaram Pillai v. Savundoratha Азта  ... | s. о. 1914 М. W. М.91 11. W. 900,19. L. 
° à " Т, 423. 
-442 | Ram Chum Lew v; Fatima Begam уз в. о. 19 C:- W. N. 83 
444 | Вата Prasad Hoy v. Anukul Ohandra . | & о. 20 0. І. J. 512. 
*146 | Shadi Bog v. Ahmed Къл ..] 6, 0. 168 P. P. W. В. 1014. 
446 | Ramdas Mokhopadays v. Bipra Das Pal . | в. 0. 19 0. ҮҮ, N..85. 
447 | Sitikanths Roy v. Bipra Das д *Calcutta Court. Я » 
44D | Narayana Pillai v. elu Abhi *Madres High Oourt. 
449 Bishun Pergash Narayan Singh v. FuRnan Bingh . в. с. 20 0.1. J. 518, 19 О. W. N,-035. 
M z = = uu quoi Е ey 



































e 
е Е А e ( xxiv ) 
I Re M —— —Á—r Se 
ead 
88 | 
e. +5 Мева ob^ э боктеероташие pagor оГ othor Reports and 
А p: ; Ic on 
o 
455 | Hindustan Assurance and Mutual Benefit Society Ld. Я 
5 v. Mulraj . . К а. 0. 27 M. L. J. 645. = 
450 | Kassim Mamooji v. Е. В. Dutt s. с. 19 О. W. М. 45. 
465 | Lokenath Ringh v. Dhwakishwar Proead в. 0. 20 О. L. J. 258. 
470 | Boodhan Gope v. Baire в. с. 20 О.І, J. 516. è 
470 | Kali Kumar Roy v. Kailash Nath Roy *Oslontta High Oourt. 
471 | Ohristian, E. F. v. Tekaitni Narbade x. 0. 20 0. L. J. 527; 19 О. W. N. 703 
478 | Anandibe! Bhasker v. Narayan Dhonddev в. 0. 17 Bom. L. В. 49. : 
481 | Maharaj Das v. Gian Singh s. 0. 52 P. W. B 1915; 128 P. L. R, 1916 
488 | Hannah v. Jagannah & Oo. в. с. 19 C. №. N. 1. 
489 | Sukh Dial v. Mani Ham 2a | & 0. 20 P. В. 1015 
* 402 | Ohara Chandra Ghosh v. Ohsmdi Oharan Hoy .. | 8.0.10 0. W. М. 25. 
404 | Taylor, B. B. v. Bleach, О. G. в. 0.17 Bom. L. В. 56; 30 B. 182 $ 
497 | Dayabhai Narandas v Pestonji Jamshedjl в. с. 17 Bom. L. В. 63. 
407 | Daya Shankar v. Hub Lal в.о 18 À. L. J. 21, 37 A 105. 
- 408 | Ram Gulam v. Bale Prasad s. c. 10 N. L В. 185. 
500 | Kelurem Brimal v. Poran Chand Nahar *Oaloutta High Court. 
501 | Stamp Referenoe, In re в. 0. 18 А, L. J. 47; 81 А. 125 
602 | Gangadhar Hao v. Bajanns . | "Nagpur Judicial Commissioner's Court 
508 | Kuer Ben v. Bukhkh e| 5.0 18 А.І. J. 6. 
505 | Hirji Kheteey v. Indian Specie Bank, Ld. + | 8.0.17 Bom. L. В. 86. 
, 506 | Sambhashes v Mahadeo » [6.0.10 N. L R, J88. > 
500 | Baldeo Sahai v. Behari Lal . [8.90.18 A, L. J. 19; 87 А. ӨӨ. 
500 | Secretary of State v. Jagdambe Debi . | s. 0. 18 O. О. 78. 
511 | Suraj Mal v. Hire Kunwar ‚| 8.0. 18 A. Т, J. 81; 87 А 04. 
612 | Parmananddas v. Ardeshir Framji . | 5. 0. 16 Bom. L. В. 728 note. 
516 | Hanwant Ram v. Bhagwati Prasad Singh ‚| в 0. 20. L. J. 27. . 
517 | Kamta v. Bhagirath - | s 0.20, L. J. 80. 
522 | Bahibxzade Singh v. Haxeri Bahu | *Oaloutta High Court. a 
523 | Yoshwant Vishnu Nene v. Keshavrao Bhaij . | 5.0.16 Bom. L. R. 720. 
525 | Mahesh Bhukla v. Rudra Pratsb Singh {8620 LJ 8. 
526 | Lang, J. M. v. Holland and oss, Ld. . | 8.0 8B. L. В. 188. 
520 | Jyoti Prosad Singh v. Kumud Nath . | *Oslcuttá High Court. 
582 | Ohet Ram v. be в. о. 18 A. L. J. 102, 
582 | Lachhman Singh v. Madho Prasad , o. 2 О.І. J. 41. 
583 | Mazih-ud-din v. Imtiasunnisa Bibi i $0.13 A D J. 1256; 37 A. 40 
- 684°] Muhammad Ashraf v. Gaya Prasad з. 0. 20. L. J. 
685 | Hassan Khan v. Bano . | 60 15 P. В. 1015; 46 P. І, В, 1016. 
687 | Jit Singh v. Ram Bakhsh Singh . |B о. 3 О. L. J. 44 
588 | Durga Prosad Singh v. Hari Ham Mahato  .. | в. с. 18 0. W. М, 578; 210. L. J. 629. 
540 | Gajre] Singh v Haghubar во. 2 О. L. J. 46; 18 О. О. 86, 
542 | Ayax-ud-din v. Mahfuxunnisa s. с. 8 P. W. Н. 1015; 32 P. I. В. 1016. ` 
e 9048 | Iqbal Narain v. Suraj] Narain ‚| 8. 0. 2 O. L J. 51; 18 О. О. 80. ы 
545 | Appa Haghó Bhogle v. Emperor 1 8 0. 17 Bom. L. В. 00 16 Or. І, J. 161 s 
545 ur v. Emperor . | в. сб. 10 N. L. В 177; 18 Or. L. J. 161 
550 | Hira lal v.. Emperor s. 0. 28 P. L. Н. 1015, 16 Or. L. J. 106. * 
4 5519 | Маңаа Parankusam, In re, . 15.0. 37 M. 564 16 Or. L. J. 167. 
551 | Wedhawa Singh v. Emperor ^. : . | в. 0.18 Or. L J. 187; 10 P. W. В. 1915 Cr, 
552 | Emperor v. Bhagwan Ohhagan °. .. | 8. о. 17 Bom. І. В. 08; 16 Or. L. J. 168. 
"58 „| Ramadhin v. Emperor . [80.18 Or. І, J. 160. 
558 | Muthu Ibrahi, In 16, : . | 8.0. 87 M. 507; 16 Or. L. J. 109. 
А 554 | Ham Ranjan Roy v. Emperor 4|20.190. W. N 28; 42 О. 48% 16 Or. L. J. 170 
558 , Bulchand Tahira&m v. Ghandhoomal Ramrakhia- 
mal ? . | E 0. 8B. L. R. 1986 16 Or. L. J. 74. ~ >» 
559 | Ganda Singh v. Emperor в, 0. 17 P. L. R. 1916; 18 Or. L. J. 175. 
500 | Kumbola Qurevadu v. Yeragatipalli Kristna s. 0.16 Cr. L. J. 176; 2 L. W. 185, (1915) M. W. 
. N. 208. 
561 | Bhagwan Bakhah Ringh v. Suraj Bali Singh ... | 8. 0. 2 O. L. J. 50. 
561 | Mathra Dass v. Muharram Din «| 5.0. 4 P. W. R 1915; 8 P.L В. 19%. ~ 
e Ф 











. @ 
* è 
e D . 
( xxv ) d ° А 
D . 
—trr wr ee re n aca с1- MOL ee om i ret 
` . Ф 








, Qorrosponding pagos of other Reports and 
Pak Journals,  - 














л. с. БР. R. 10 5,35 P. L. К. 1915. 

ь. c. 19 О. W. К. 208. 

в. о. 5 P. W. 10152, 87 P. L. Н. 1915. f 

s. C. 2 О. L. J. 55; 180 О. 84. : 
*Madras High Cour. - ы 
в. с. £O L J. 57. s 

5.0.29 P.L R.10 5 


Nur Muhammad v. Allah Wnsai 
Ham Одат Singh v. Wiliam Cos 
Buta Singh v. Lal Ringh 
Dabo Din v. Banaraj 

hi Ramayya v. Kornkonda Jaganuntham 
leu] sign v. Raja Ham 
Mela Ram v. Rukman . = 
Surat Обу Municipaliy v. Chhabfidas Dharam. + 


' 








' ohand *. с. 10 Bom L R. (49. " 
$74 | Nur Khan v.: Bakhtswur ‚ | а, с. 80 P. L В. 1015. 
575 | Huwsammat Ohotti Bogam v. Ham Prnsad *Oudh Judicial Comniissioner's Court. 
577 | Muhammad Din v. Ahmad Din . ac 31 P. L. R. 19:5: 26 P. В. 1916 
678 | Girdhar Das v. Sitaram Nok +Oaloutit High Court. jer 
579 | Gopal Das v. Ghulam Afohy-ud-dii 8.0.28 P. L. R. 10 6 Н 
581 | La] Bahadur v. Zalim В E [6.0 2 0. І. Ј. Ј. А i 
685 | Manse Din v. Thakur Pramod - «180. 20. L. 7.10. : 
686 | Sultan Husain Khaw v. Bewak Singh .|&c20.L 2.11. А 
587 | Tribhuwan Dat v. Balnk Ram Misra в.с. 20. L. J. 14. 
590 | Babu Lal v. Ohanda s. o. 6 P. W R. 1915,88 P L. Н. 1918. 
601 | Cari Forstmann v. H. T. 8. Forrest ~Onloutta High Court. 
308. | Karm Nahi v. Nur Mahi в. с. 7 P. W. R 1016, 120 P. L. R. 1016. 
504 | Dagon v. Sakharam в. с 16 Bom. L. R. T19 note. 
$94 | Hans Raj Bhandari v. Liquidator of tho Lahoro 
Bank в.с 69 P. L. R. 1015, 40 P. W. R. 1916. 
597 | Badri Prasad v. Gauri Nath ».0 20.1 J. 18. 
598 | Munshi Bam v. Musammat Misri s. c. ӨР, W. R 1915, 70 P. L. R. 1015. 
601 | Ram Prosad v. Ram Oharan Bingh ~Oalontta High Court. 
4 603 | Ram Singh v. Nanak Ohand к.с 10 P.W В. 10 5; 00 P. L. R. 1016: 
O01 ! Ма Array v. Mg. E To > в. о. 8 Bur. 1, T. 32. 
606 | Angnu Ghasi v. Ohnitbu Patras & c 10 0. W.N 401. - 
006 | Thakar Das v. Ohunt Lal 8 о 12 P. W. R. 1016; 02Р LB 1016 
607 | Mahia Mal v. Ghulam Kadir ж.с 11 P. W. Jt. 1015; 01 P. L. В. Ils 
608 | Nanak Singh v. Kesho Das , в. 0. 1 P. W. К 1813; 84 P. I. R. 1915 
609 | Gajraj Ringh v. Qanri Bhankni a. с. 2 О. L. J. 20; 18 О. О. 10. 
610 | Asri Jan v. Ghellappe Chetty в. о 8 Bur. L. T. 81 - Ы 
610 | Khuda Bakhsh v. Karmun : s c. ӘР І. В 1915. 
611 | Manik Ham v Ram Autar . |a œ 20. L J. £9. 
613 | Yenkaji Narayan Kulkarni v. Gopal Ranichuudin s c. 16 Bom L. В. 718, 89 B. 55 
614 | Krishna Lal v. Salim Mohomed s: в. с. 19 О. W. №. 514. 
816 | Kishns Mol v. Muhammad Bakhsh  - 4 | s. c. 52 P. L. В. 1915. 
617 | Nerodeberani Devi v. Ohamatkarini Dovyn s. о. 19 О. W. N. 206. e 
e 620 | Jawahir Bingh v. Nnurang Singh в. с. 20 P. W. R. 1915 67 P. L. В. 916 
631 | Ma Nan Tho v. Мі Hme Ma Yi *Lowor Burma Olief Court. 
eu Chels Ham v. Mengh Вај . | 8 б. 22 P. W. В. 1015, 65 Р. І. В. 1915.. 
O. Simpson v. Mrs. E. [oe Landowner ...| s.c. 18 А.І. J. 55. . 
823 | Allah Ded v. Mehra . | 8.0. 183 P. W. R. 1015; 68 Р.І, R. #915. 
628 | Bhagwan Dayal у. Param Sukh раё *.0. 18A. L J, 179. _ 
625 | Messrs. Mougens v. Sutle] Flour Mills, Feroxe- 
pere : в. c. A2 P, L. В. 1015; 25 P. W. В. 1015,:80 Р, Ж, 
e ( ` d - |. 1015, HOS 
628 | Peary GRoudhury v. Bonoory Das _ ^ n | 0.190. W. М. 410. 
629 | Indar Mal v. Budha 2.7 s. ра о. 18 A. Т, J. 58. : ~. 
* 630 | Guranditta Mal v. J. *Rustonjt К ..| 8.0. 9 P. L. В. 1815; 84 P. W. В. 101b. 
682 | Maung Bhwe Po v. Maung Beiu - . | во, 8 Bur. L. T. 25. 
687 | Rustomji, J. v. Gurunditta Ма] А в с.В P. L. R. 1915, 838 Р. W. R. 1915. э ' 
837 | Bingor Manfg. Oo. v. Е. Folyan Е „e jac 18 A. L Ј. 81 
630 | Rustomji, J..Y. Guranditta Mol ° e Ps c. 7 P. L. R. 191: 382 P: W, В. 1915. 
089 | Ma Kyg v Mg Tun Hja * | *Lowor Burma Ohie? Court. 
640 | Hari v. бшш ы . | в.с. 10 P. L. R. 101b. 
2 > ч 
a айкы. mimm =e =т= = А = = 












































( xxvi ) Я ' 
Cen pe RP ааа ааа eme LLL 022-55 
E 
З . ndi f othor Re 
pages o! or Reports ard 
ЫЕ Names of Parties, Carrosponding Jo 
LE | 
+ o 
640 | Mahabir AGissor v. Nanda Kishore Alissor * Calcutta Court. 
642 | Muhammad Hasen v. Yusef . s.c LIP L R 19 5. 
@+ | Balmor Lawrie & Со. т. Jadu Nath Banerjee | s. c. 42 0.1. 
645 | ВЫЪ Bam v. Namur Bingh л. 0. 1 P. L. В. 1915. 
646 | Ramji v. Komon Das в.с. )8 A. L, J. T9. 
446 | Ahmad Khan v. Bakhtawar н. с. 3 P.L. В. 1915; 14 P. W. R.1915 
47 endra Kishore Roy Chowdhury v. Aldus : 
pues Chowdhury *Cnlouttu High Court. 
*630 | Muhammad Ali- т. Sham Lal в. c. P L. R. 1915, 44 P. W. R 1015. 
“0656 | Ismail Ali v. Visvanadan Chetty в. c. 8 Bur. D. T. 80. 
“57 | Anandrao Balkrishna v. Emperor в. 0. 17 Bom. L. В. 82; 16 Or. L. Ј. 177. 
664 | Jovrnla Sabai v. Emperor к. c. 94 P. Н. 10:4 Or; 16 Or. L. J. 184. А 
:870 | Abdul Gafur v, Emperor b. с. 16 Or L. J. 190 18 О. C. 70. 
O72 | Badanauda Mandal v. Krista Mandal b 0.19 O. W N.124; 42 C. 851; 10 Cr. І. J. 192. 
678 | Narain Das v. Митина? Daropti s o 2P LR 1015. 
974 | Hari Kishon Bhagat v Kanshi Parshad Singh s u. 17H. L. T. 115; 10 0. W. N. 370; 18 A. L. 
* J, 223; 2 i, W. 2'8; 21 0. L.J. 225; 28 M. L. J 
E 565: 17 Bom. L. R. 420 P, C. 
477 | Mukta Nath Roy v. Jitendra Nath Roy *Caleutta High Court. 
919 | Ponnainmal v. Ramimirde Aiyar о. ТМ L T 124; 28 М.І, J. 127; (1018) М. 
\ W. N. 130 
‘681 | Gununkh Singh v. Kanshi Ram s c 58 P.L. Tt. 1016. 

688 | Munna Lal у. Sarat Chunder 8.0. I1 M. L T 12094, 21 OLS. ue aLW. 
x Bc) О. W.N. (61; 37 Bom. L. Б. 408 
*985 | Liquidators of the Mlarwar Bank v. Рам Lal н. 0. JO P Н. 1015, 31 P. В. 1916. . 

687 | Kalyan Singh v. Pitnmbar Singh s c. l8 A. L.J Ob 
688 | Venkata Porumal v. Ramudn в. u. 28 M. L. J. 81. (1015) AL. W. N. 132; 180. 
= L.T 129. 
894 | T. C. Mukerji v. Afzal Bog ac 18 A. L. J. 06. 
U | Kathuporumal Thovan v. Bumalings Thovan в. c. 17 MLL T. 188. i 
006 | Ram Dulari v. Belokrain к. о 18 A. L. J. 103; 37 A. 120. 
6907 | Roshan Lal у. Mool Ohand s C IBA. L J. 85. 
690 $ Hakam Singh v Indar s. с 121.1. Н 1915; 18 P. W. Б. 1916. 
701 | Mohammad Hashmat Ali v. Knnix Fatima в с 18А. L.J. 110? 
701 | Gopi Kishon у. Gopi Kishen s c.27 P. W. R. 1015; 57 Р.І. Н. 10165. 
708 | Kala v Bowaria в с IGP. W.B. 19 5, 03 P. L. В. 1916. 
704 | Krishto Kumar Das v. Girish Ohondra Poddar *Caloutto High Court 
708 | Му Aung Gyi v. Ма Thein Mya в. 0. 8 Bur. L. T. 02. 
„707 | Nindri v. Kura ‘a d 18 A. LE. J. 01. 
708 | Mahalinga Rundare Theven v. Krishna Theoren vModras High Court. 
710 | Misammat Ruka v. Dungar Mal 8. 0. 98 P. L. R. 1015. ° 
712 |- Amina Bibi v. Najmunnisan Bibi x. с. 18 А.І. J. 265, 87 А 283. * 
715 | Бейе]а Prosad Ohatterjoo v. Jadu Nath Bose a. о. 10 О. W. N.'240 21 О. L. J. 88. 
790 | Jokban Ohenbey v. Bingh в. с. 18 AL. J. 150, * 
721 | Janki Prasad v. Bal Makund A “Ondh Jndiclal Commiszionor's Court. 
722 | Sahab Din v. Deswandhi Beg . s. о. 23 P. W. В. 1915; 86 P. L. R. 1015. 
у. 728 | Mula v Hoshiara : s. c. 24 P. W. В. 1015: 86 P. L, R. 1016. 
128 | Becretary of Bteto v. A. Oockoreft s. с. (1915) М. W. М. 89. 
720 | Narendra Obandra v. Aftf&nnesso Bibi a. с. 19 О. W. N. 751. е 
781 | Shambhu Diyal, In the matter of І к. 0. 18 А.Т, J, 96; 37 А.50 
788 | Maung Kyaw v. Ma Gauk’ s. c. 8 Bur. L, Т. 101, ` 
ТВЗ | Musammat Manni v. Madan Gopal s. 0. 18 A. |. J 185. 
4380 | Balkrishna Mudaliar v. Raju Mudaliar s. с. 10 M. L. T. 610; de X. ү. М. 17, 
787 | Maugal Bon v Muhammad Hussain в, 0. 8 A. L J 73; 87 А.-115 
780 | Achyntanands Das v. Jagannath Das C. | S. 6€ 200. L J. 80. 
TH | Visvauatha Santhagingaro v v. Ramachandra Mard- R 
гаја s. c. IT M. L.T 58. • 
743 a v andas 2 в. c. 9 P. B, 2014 gov. note 





















Names of Parties 


Jegonadhs Bobu v. Rama Sahu 
Апар Singh v. Bohan Singh 
Bhulu Bardar v. Mayon Jamadar 
Abdur Rahiman Ваһ v. OR cab Aes. 
Bogn Singh v. Einperór 


AMahnmmad Khasim v. Багери 
Arura v. Emperor 
Hardeo Prosad v. Ram §n1 wp 


Nur Khan v. Emperor 
Teku v. Вов Singh - 


Doraiswamy Audaliar v. Hudarsaua Charlar 

Karoppa Ohnnbesappe, In +в 

Dyal Singh v. Gian Singh 

Arawalwar Peria Тита Alvengar т. Muvhammal 
Janaki 

Muhammad Mosih Ullah Khan v. Jarno Bai 

Kuthiarvathath Prabbeknrnn у. Seahan Pattar 

Tiko Shahu v Ohirknt Shabu” 

Kakerln Ohukkammea v. Kakerlo Punnamma 


Mg. Po. Nyoin v. Maung My 
Jhanda Mal v. Sardat Bagam 
Dhakeswar Prosad Ringh v. Harihar Prosad Narain 


Ringh 
Ala Mo Thin v. Maung Ban Lun 
Hattikudur Namin Rao v Andar Bayad “Abbas 
Sahib 
Ма. Shwo Me v P. A. B. A Ohotty 
Aronacholam Chetty v. Kothandapani Pillay 
Nawab Ali v. Lal Singa 
Khando Bubbeyya v. Nara Subba Reddy - 
Lal Bahadur Singh v, Abharan Singh 
Hannu Ма] v. Atma Ram 
Ramasamy Chetty v. Altgiri Chetty 
Basewen v. Mahamad Faris 
Meung San Mm v. Banna 
Sarojini Debi v Kirtibesh Das 












Correaponding pages of other Reports and 





Journals. 
ә 
а, 0, 17 М.Т. T. 80. Е 
P. L. B. 1916. 
“Calcutta Шаһ бош. 
в. 0. 18 Or. L. J. 182 


в. c. 0 P. W. R. 1915 Or. 10 Or. L. J. 104; 06 P. 


L.R 1915. 
в. с. (1014) М N. 718; 10 Cr. L. J. 196. 
Or. L. 3 203. 


в. о. IG Or 

s. 0.7 P. W. R. 19.5 Or. 16 Cr L. J. 202; 04 P. 
i. В. 1016. 

s c. 8 P. Ж. R. 1016 Cr, 16 Or. L J. 20% 98 P. 
L. В. 1015. 

.9 P.W. R.1 1915 Or; 18 Cr. L. J. 200; 03 Pe 

` R. 1915. 

. 17 M. L.T. 142; 18 Cr. L. J. 207, 

. 17 Bom. L. В, 70; 16 Or. L. J. РОТ. 

. 56 Р. W. R. 1915, 142 P. L. R. 1916. 


ge 
33 А 
© 
В: 


4. + 
i d W. 24 10 6 AL. WN. 


en goo 
mo 
о Ф 

a 


+p 
rg 
a 
jp 
T 
Boe 











Abdul Karcem v. Burray Barb iA 8.0.8 Bur. L. T. 96. ' 
Obavall Subbanna v. Tullurn Venkatnrayudu в. 0, 28 M. L. J. 861. ' 
Bhagwant Daetb ү. Вајар Ohowdhory в. C. 18 А.І, J. 180. . - 
Rajendra Prosad Jha v. Upendra Nath Jhe в. о. 21 О. L, J. 174; 19 О, W. N. 68% bé 
Budhu Khan v. Hanuman Pershad *Allahabaed High Court. 
Arunachellam Ohetty v. Reman Оһейу s. 0. 18 M. L. T. 614 (1915) M. W. N. Eh 
Ramu Pande v. Bhagirathi *Allahabad Aigh Conrt. 
Ohuni v. Khem Ohand Dusadh .- . 4Paloutta h Court, e > 
Mootha v. Kandam Vittil Bankunni Madras High Court. 
ee Bam v. Madhu Mahto Nair |. *Caloutta Oourt. put Н 
yana v. Venknta Rathamma ». | #Майгавн Court. ч 
Rack O undra Barker v. Hare Gobind Ghose .,, | & о. 21 O. L, J. 75. ў 
Khagaram Das v. Ram ankar Das E o. | & о. 21 0.1. J. 78 19 О. W. N. 71b. 
Bukhis Bewa v. Secretary of Btato .^ — - 8.0 210, L. J. 154 19 О, W. М, 551, 
Ramanugrah Narayan Singh v. Ohuni Lal ^Caleutta High Court. M'EN 
лыш бени ү Hamiásemi Bastriga! в c.2L W.103. 1 
Runjit Bingh v. Jngnondra Nath Воп Gupta 3.0. 10 О. W. N. 063... е 
Bbalan v. Weir А „. | "Allahabad High Oourt. м 
= ee See == TE —— e —— 
s Ы" 

















829 | Mg. Ton U v Pallaniappa Chotzy 
882 | Lachtram v. Jana Yosu Maug 

881 | Кваһтіто Bibi v. atım Ah Khon 
БӨЗ Agra v. Emporor 

Suppe Thovan v. Ramaswami A 
880 Chunilal МапПа! у. Emporor 

887 | Kadir Bakhsh v. Bundar фа! 





B87 | Bhagu Dhondi v. Emporor 
pus Bita Ram v. Emperor 


вао Ashraf Ali v. Emperor 
840 | Pahlwan v Emperor 


841 | Ма Bhwro Hmyin т. Po Ohat 
842 ' Emporor v. Dh Malte А 
, 848 1 Pavallimanalkal Кату Narayan Nampadripad, In re 


£44 | Emperor v. Fasal Din 
845 | Obsainsukli v. Emporor 
£40 | Ronkl v. Empéror 


B40 
B45 
849 
850 
861 


861 


Nabibax Khan Ahmodkhan v. Emperor 

Ram Behari v. Munoshar 

Thamanotham Ohotty v. Ragammal 

Dalohand v Ohand Khan 

Achauta Wonkatasuryansrayans v. Yelloprggda 
Shira Sankaran Narayana 

Bhiora] v. Narayan 

Thikkiloth Taorawnad Karannyvan 
Ohathibikath Manohu Nair 

AMusammat Amba, v. Shooram i 

Chatar Palmar v. Prom Nath Townri 

Harin v Manakchand 

Mo Ngwo v. Ma Tha Hlay 

Govind Doss v. Gurrtm Ohiunappa Naidu 

Pothi Ram v. Islam Fatoma 

Udsyal v. Arunachala Chettiar 

Wilayat Ali Khan v. Ghani Khan 

Bivagnana v. Advooate-Genoral of Madras 


Narain v. Behari . 
Ohetii v. Elamandsa Chetti 
Bbr&him Ahmed Mehter v. Abdul Нод 


MN ME is rei v. Pachigolia Hamayya 


v. Troilakhya Nath Ohow- 


. Bhwe Zan 
l Punditbar v: Маза Ohettinr .. 
Yotakks Chathilingath  Tavuxhi v. Ramaswami 
Patter m 
Bibi Beliman v. Udhoran Rahi 


Kuppusawmy Aiyar v. Muthnsamy Afyar. 
Jhandu v. 'foríf 


v. Vadakka 


Raghunandan Prasad v. Ohoin Ram 
Maung Tha v. N. О. Chattorjoc `~ 








з 


16 Or. І, J. 2 8j 127 P. 
. 


J. 514. 
. L. 27 214, 180 Р, 


P.L. R. 1915; 16 


ear 
РЕ 
a 


pa 
т 


ры: 


Gua 


pomp 


зоо доо 
ч 


1 


панох 
ср 


. 1915' Or, 01Р. І, В. 1915.10 
70; 16 Cr. І, J, 222 


pappa mpap 
ee gaace 
CHESSER 
"b 
ка Fuuso"gu 
PL 


MEN nt 
к OO н 


P? 
mM 
p. 


S 


кааар 
арар 
бвр 
pg 
Borge 


E 
à 


Chief Court. 

J. 186; 2 L. W. 142. 

J. 281; 37 A. 212. 

W. 145. (1015) M. W. N. 190. 
. J. 200. 

J. 

J. 


T: 
rat 


паар р 
ETTET 
У 
йы 
FP opt 


174 2 L. W. 148; (1015) М, W. 


pP 
=ч 
юры 


8. L.W. 152. 
*Lower Burma Chief Court, 
s. Сб. 2 L- W. 105. 


в. с. 19 О. W. N. 9IL- 
*Lower Burma Ohief Court 
s. 0. 3 L. W.127. 


s. c. 2 L. W. 156. 
“Calcutta High Court. 

s. c. 1 L. W.4068, 1015 M. W. N. 
s. о. 19 О. W. М. 107; 17 M. І. T. 
26; 2 L. W. 118; 17 Bom. L. В. 
M. L. J. 453; (1015) M. W. N. 

zAllahabed High Court. 
*Lower Burma Ohief Gourt, 


44 
8394 





: ——— cece € € 
SS x 
* 


——— ES —M—MÓ——uY" 














































d 
4 : А . : 
З ` Oorresponding of othor Reports and 
2 Nemes of Partios. регеа 1 
Municipal Oommitioe, Jhang . 
Hayat в. 0, 86 Р. В. 1914 Gr; 16 Or. L. J. 225. - 
Bingri Bhima, In re s. с. 16 Or. L. J. 228 
Emperor v. Khuda Bakhsh в. о. 88 P. В. 1914 Or; 16 Cr. L. J. 329. 
Lokumal v. Emperor в. 0. 8 B. L. В. 190; 18 Cr. І, J. 230. 
Mannar Ohetti, In re ` s. 0, 17 M. L. T. 268 16 Or. L. J. 284. 
Punhu у. Emperor в. с. 8 В. L. В. 203; 10 Or. L. J. 288 
Madiga Pothugadu, In re в. 0. 16 Cr. L. J. 284 
Farid v. Piru s. о. B B. L. В. 207; 16 Or. L. J. 235 
Natesa Padayachi, Im re . | a о. 16 Or. І. J. 237. 
Emperor v. Asum eee в. 0. 8 B. L В. В. 2 8; 16 Or. L J. 238, > 
Thumbalabed Hampeanns v. Parisi SPER. в. 0. 16 Or. І. 7. 289. 
Kanhi Ram v. Durga Prasad в. с. 87 А. 223; 13 А. L. J. 278. 
Balbhaddar Ohaubey v. Somaroo Raf ^ в. с. 18 A. L. J. 296. 
Bivaprosad Ram ү, Tricomdas *Oalcu&ta High Court 
Badini Kondayye v. Komgani Podaswamy s. о. (1915) М. W. N. 25 
Musammat Bayabei v. Purshottam в. C. 11 N. L. В. 16. 
Ohengalavala v. Madapeti в. 0. 2 L. W. 87; (1915) M. W. М, 37. 
Gopammal v. V. Breenivase Iyengar s. c. 28 М.І, J. 96. s 
Pahlad Das v. Oollector of Jaunpur в. 0. 18 А. L. 100. 
Usto Bahebdino v. Ghulam Kadir pud et EET 
Ahmad v. Sultan в. с: 26 P. W. R. 1915 87 P. L. Б. 1015. 
Antaji Vasudev Kelkar v. Vinayak Keshav Bhise . в. о. 17 Bom. L. Б. 168. 
Malaohi v. Ahslad Mahato a» | *Oalontta High Court. 
Venkataramanachuri v. Thirnnaranachari ` в. 0. 2 L. W. 212. 
Bherumal Teokchand v. Duhlanomal s. 0. 8 В. L. R. 272. 
Meroe Bingi T. Bhagwan Hakhah Big s о. 2 О. І. J. 65. К 
Murlidhar v. s 0. 11 N. L. В. 18. 
Кызуулап Naidu v Balijopalli Sundararamiah з. 0. 2L. W. 194. : 
Ram ,Bindeshuri в. о. 2 0.1. J. 607; 18 О. C. 51, v 
Obandan Singh v. [во М.І. В. 21. | 
Bhivandas v. Pamanmal haram ` |a 0.88. L Б. 375. | 
Narasimhe Ohetti v. Vijapala Nainar . {| 6 0.2 L. W. 206, 
Bayabal Bakalkar v. Haridas . в. о. 17 Bom. L В. 115. _ 
Badal v. Abdul Wahab . | 8.0, 20. L. J. 71. 
Kalian Singh v. Jagan Prasad .. | в. о, 18 À L. J. 102. А 
Karunakar& Menon v. Krishna Menon | . | ao. 2 L. W. 196; 28 М.І, J. 264, бы 
Mohendrs Nath a v. Shamsunneses Khatan ... | в. о. 19 0. L. J. 167. 
Bony Kis Nag Pan m кү eae шры 
Suraj Kishan v. Ajudhya Prasad h se [5 9. 2 O. L. J. T8. 
Nga Po Kany. Nga Shwe Dat © л. | к.с. 7 Bur. L. Т. 250 
Beadashiv v. Rukhmabei ,|$.0. 11 N. L. В. 25. 
Brimati Parameswari v. Jagat Ohandre Das .1$.0. 210 L J. 14 ; 19 O. f. N. 000, . 
Muhammad ar v. Bheo Mohan Singh ‚ | в. о. 2 О. L. J. 88. 
Чапай v. р h ais c 1i N. L. В 81, 
Mi Ngwe Hmon v. Mi Pwe Su . | а. 0. Т Bur. L T. 253 
Thuman v. Basanti  . в. о. 43 P. L. В. 1015 s 
Nga Po v. Nga Bo Pe в. О. 7 Bur. L, T. 255. _ * 
Ohota Bahira Sahebe v. Purns Ohunder Оваа. 7 
hori È o. 19 0. L. J. 144. 
Pen ү Ohuni Lal S в. 0, 11 N. L. В. 18. 
mannegath Raman v. Kakkesseri " ` ' 
Manakkab Duns в. о. 28 M. L. J. 184 TL. W. 488. 
Bhaihey Sundarurayan y. Kuppusami Iyer^ в. о. (1014) M. Y. N. 817; 27 M. L, J. 578 
Gobind Ram v. Babgha s o. BB. L. Б. 218. is 
Bhimavarepu Buchi di v. Pred&, T. B., Guntur | s o. 87 M. L. J. 284. 
Gandi Ramoswami v. Puramsetti Pedamunayya s, 0. 17 M. L. T. 188. © 
Muhammad Nasseruddin Sarcar v 210,L. J. 185. 
D Bamohbendra Kulkarni v .17 Bom. L. E. 144,89 B. 188, 
О шь Moldin Egi er ; 
Коуал Muth 27 М.І, J. 601 
Hire v. Jowala Das 27 P. L. R. 1915. . 








TABLE | 
. Cases Cited i in Volume XXVII of Indian Cases, 1915. 


= 


A Debtor, In re, (1901) 2 К. 
B ӨӨӨ; 84 L. T. 606, 17 T 
247 

A Solicitor, In re, (1892) W. N. 22 

A. (Wife) v. B. (Huabend), 28 B. 480 ; 

Abbakke Heggadthi v. Kinhiamma Shetty, 29 
М 401 

Abdool Hoosein Mulle v. Goolam Hoosein Ally 
80 B. 304 7 Bom. L. В. 742 

Abdul Hak Sardar Diler Jung Behadur v. 
Ghulam Jilani, 20 B 677 

Abdul Hamid v. Kiran Ohandre. 7 O. W.N. 
849 

Abdul Hayai Khan:v Ohnnía Kuar, 8 A BTI; А. 
W. N. (1636) 127 

Abdullah Khan v. Basharat Hussain, 17 Ind. 
Сел. 757, 85 A. 48 ab p. 57; 17 C. W.N. 28°; 
18 M. L. T 182; (1918) M. W.N 131; 17 C. L. 
J. 312% 15 Bom. L. B. 432; 25 М.І, J 91,401. 
A. 8L (Р. О.) E 

Abdulla Paru v. Gennibei, 11 B. 690- 

Abdulla Sarkar v. Ashraf Ali Mondal, 7 O. L. J. 
162 

Abhiram Pal v. Mukunda Lal Dutt, б C. L. J. 


542 at p. 548 К 
Abidunisse v. 41. А. 00, 2 О. 327; 
Ounningham, (1877) 2 Lev. 182 88 E. 


1 Ind. Jur. 172 (P. с) 
Агаш. 
R. 508 

Abu Mahomed v. Satish Ok dra Chunder, 1 Ind. 
Оваа. 827; 86 С. 845; 13 О. W. N. 884 

Abu Baflan v. Aminallah, В. A. No. 505 of 1913 
(unreported) 

Anhutha Menon v. Sankeran Nair, 12 Ind. Oas. 
1007; 80 M. 880, (1911) 2 M. W.N. 520; 10 M. 
L T. 521; 22 M. L. J. 118 

Acting Government Pleader v. Venkatachalao 
Mudall, 1 Weir 841 . 

Adiwi B rakasa Row v Nidamearty Ganga- 
raju, 4 Ind. Ons. 386; 38 М. 228; 7 М.Т. T. 286; 
(1910) М. W. N. 251 

bL pig of Bengal v. Surnomoyee 

* овзев, OM І А. 387 at p. 411; 1 W. R (Р. 

53 142 fioc P.O. (x. &1 22, 9 Jur. (x. 
877; 8 L. T, 843, 2 N. В 520; 12 W.B (Eng. 
2; 1 Suth. P О. J. 515; 2 Ber. P. О. J. 87; 19 


854 70 L.J. K. 
8 


K. B. 
.L. 


Eng. Rep. 786; 16 Eng. Вер. 811; 14L R. R.1 . 
e Adrocaie-General of Bombay v. Ganji Akhai, 
19 B. 152 


Agarjan Bibi v. Panaulla, 6 Ind. Oas 452; 87 C. 
687; 140 W М. ТТ 12 0.L. J 168 

Aghore Nath M ee v. Kamini Debi, 6 Ind. 
Cad. 654,11 O. L. J. 461 

~ Ahammadulls v. Harkaru Sahu, 27 Ind. Ces. 176 
Ahinse Bibi у, Abdul Kader Saheb,’ 25 M. ?6 at 
pp. 81, 82 


ut 


е" 
` 


В. 536, 8 Manson ' 


100 


10; 880 


500 


110 


182 


817, pe 


71 


А —contd, 


` 


Ahmad Wali Khan v. Hhamsh-ul-Jahen Begam, 
88 I. A.81; 28 A. 482; 100. W. М. 028; 3 А. 
L. J. 860; 8 О. L. J. 481; 1i. L. T. 143; 8 
Bom. L. R. 897; 16 М. L. J. 269 

Ahmed Mehomed, Т» the maiter of the petition of, 
18 O. 169 d 

Ahmedbhai v. Framji, 28 B. 226; 5 Bom L. B. 


781 


id E 


Hubibhoy v. Vulleebhoy Самт. 
. 823 m 


- 15 
Alagappa v. Sivaramasundara, 19 M. 211 . 408 
Alamdar Husain, In the matter of the petition of, 

28 A. 249 548 
Alank Manjari v Fakir Chand, (1884) 5 Mac. 

Bel Rep. 856 (418 N. E.) 7 Ind. Deo. (0.8) . 

650 48ә 
Alderson v. White, (1858) 2 De G. & J. 97 at p 

105; 4 Jur. (м.в) 126 6 W. БВ. 242, 46 E. R. 5 

924, 110 R. Н. 88 
mun Balakrishnazwami Mudaliar, z 

M. 41; 2 Weir 564 В 198 
Ali Baksh v. Barkatullah, 14 Ind. Oas, J81; 84 

A. 419; Ө A. L, J. 488 84 
Ali Quader Hussain Ali v. Jogendra Narain Roy, 

18 Ind Cas. 441; 16 O. L. J. 7 . 46 
Alimuddin Khan v. Hire Lal Bon, 28 O. 87 606 
Alimooddeen v. Wateer Ali, 28 W. В. 52 .. 580 
PU арй! (1858) 3 Mad 8. D. M 
Aman Singh v. Narain Bingh, 20 A. 96; A. W. N. 

(1897) 206 98 
Amanat Bibi v. Imdad Husein, 15 О. 800 at p. 

808, 16 L A. 106, 12 Ind. Jur. 255; 5 Bar. P. O. ә 

J. 214, Rafique and Jackson's Р. О. No. 108 810 
Amarai v. Dayal, 9 B. 60 .* 401 
Ambekkagari Nagi Redd v. Basappa, 1 Ind. Cus 

79, 38 M. 89; 6 Ы L. T. 2623 9 Or. L. J. 160 

19 M.L Ј 190 198 
Ambika Nath Achgrjee v. Aditys Nath Moitra, 

8 0. W. N. 624 
Ambrose Summers, an Insolvent, [a the matter * 

of, 33 О. 592 744 
Amedabed Municipedity v. Bulemanjl, 27 В. 618; е 

-5 Вот. L. R. 592 853 
Ameer Ohand v. Mohanund Bibi, 6 0. L. J. 453 858 
Amichand v. Ghasite Mal, 148 Р. Б. 1882 401 


Amir AH, v. Ayknb АН Khan, p5 Ind. Cas. 500, 
41 0. 847; 10 О. L. J. 498 

EU M Natsingh Narayan Вод, 1ї 0. 
‚81 a 


2 


Vol. XXV t) 
A—oontd. 


Amir Hussein Khan v. Shoo Beksh Singh, 11 0. 
6 11 L A. 287; 4Bar. P. O. J. 558; Refique and 
Jackson's P. O. No. 88 

Amirtaloll v. Rajoneokant, 2 L A. 118; 15 B. L. 
В. 10, 28 W. B. 214 

Amjad АН v. Ali Hussain Johar, 6 Ind. Oas. 874; 
15 О. W. N. 858; 12 О. D. J. 519 

Amos Bibi v. Udit Narain Misra, 1 Ind Oas 800; 
81 A. 68, 9 O. L. J. 512; 11 Bom. L. В. 525, 19 
M. L. J. 296, 8 M. L. T. 89 (Р. О); 88 LA. 44 

Amrita Lal Bagahi v. Jotindre Nath Ohowdhury, 
83 О, 165 

Amrita Ranji v. Shridhar Narayan, 11 Bom. L. 
B. 51; 88 В. 817 

Amulya Ratan Sarkar v. Tarini Nath Dey, 27 
Ind. Oas. 285; 18 О. W. N. 1290 

Annamalai v. Sellappa, 12 Ind. Oas. 78; 10 М. I. 
T. 77; (1911) 2 M W. N. 367 

Anandi Kunwari v Ajudhia Nath, э A. 879, | 5 
A L. J. 667: A. W. N. (1908) 157 | 

Anandrav v. Ravji, 2 В.Н О. В. 214 . 

Anantayya v. Padmayya, 16 M. 278, 2 M. L. J. 
247 

Anantha Lakshmi Ammal v. Kunnanchankarath 
Bankaran Nair, 18 Ind. Cas. 579, 18 M. L. T. 
128; 24 M. L. J. 206 at p. 217; (1018, М. W. N. 
101 

Andrew v. Swansea Cambrian Benefit Building 
Society, (1880) 80 L.J. Q B. 428, 44 1. T. 
100. 20 W. В 882, 45 J. P. 507 

Angulia v. Bassoon Ф Oo., 18 Ind. Сая. 708; 89 
О. 568; 16 О. W. №. 503 won 

fon, In re, Dyer 863a; 78 Е. В. 814 

Anon, I» re, (1600) Moore 578,72 Е Б. 767 ... 

Agnasami v. Ramakrishna, 24 M. 219,11 M. L. 


Anta. y. Kashinath, 6 Bom. L. R. 428 А 
Anund Lal Singh v. Gurrood Narayun Deo, 5 M. 
Т. A 82, 1 Bar. P. C. J. 899; 18 Eng. Rep. 826 
Anundi Moyee v. Boykaninaih Roy, 8 W. В. 
198 i 
Apays Tatobe Hundo v. Emperor, 20 Ind. Oas. 
747) 14 Or. L. J. 401; 15 Bom. L. В. 574 : 

a Nayuralu v. Ramanna, 23 M. 02; 0 


M. L.J. 124 i 
Appesami Odayar v. Subramanya Odayar, 12 M. 
О. J. 255 


А 


26 at 83; 15 L A. 187; 6 Bar. P. 
*12 Ind. Jur. 370 
jan v. Mandas, 27 Ind. Ces. 745 
Bibi v. Asgar All, 18 О. 200 
Arnold v. Gravesend Borough, 2 К. & J. 574 at 
. 6501, 110 В. B. 379; 25 L. J. Oh. 776, 2 Jur. 
x, в.) 708; 4 W. В. 478; ӨӨ Eng. Bep. 911 
Arthur v. Bakenham, (1708) 11 Modern 148 af 
р. Ј61;88 Н. В. 967 


Arthur Henry Бо ааа 
23 Ind. Oaa. 632; 18 O. . 147; (1014) 
Фї. N. 307; 15 M. L. Т. iss 1% А. L. J. 653; 
87 M. L. J. & 4l О. 026 1 L. W. 1059 (P. О.) 


Arthur Bichard Hinde v. Ponnath Brayan, 7 M. 


Jagavecra Rama Ven- 
445; 15 M. L. J. 202 
e 7 . 


TABLE OF GASES OITED. 5 


Page. 


600, 
BT1 


2 . А Page 
Arumugam Chet v. Raja Jagaveera Hama Ven- , 


katoswura Ettappa, 8 Ind. Oas. 880; 85 М. 184; 
Aiyur v. 

Ова 618; Z7 M. L. J. 517; 1 

28 МЇ. 1. J. 719 12 M. L. T. ‚ 199; (1912) M. W. 

25 Ind. Оез. 675; 26 M. L. J. 575 


SH. L. T. 76 
Arunachals 
cw A uar ra 18 M. 
L. T. 897 
Arunachellam v. Vellaya Pillay, 15 Ind. Оља. un 
N. 007 
Arunachellax:i Ohettiar v. Muthayanal Thevan, 
Arunmoyi Dasi v. Mohendra Nath Wadadar, 20 
O. 888 


871 


889,908 ' 


Asad Ali v. Anand Sarup, $7 Ind. Oas. вате А, : 


І. J. 1238 
Алопар v. Vamana, 2 M. 223 at p. 225 
Ashfag Ahmad v. Waxir Ali, 14 L A. ПА. 

428, A. W. N. (1889) 211 
Ashiq Husain v. Muhammad Jan, 29 A7820, A. 

Ton ong 
Ashok Bh v. Karim Ворагі, 9 О. W. N. 8'8 
Ashutosh rjee v. BSudhindra Ohandra 

Monhk, 18 Ind. Оаа. 597 
Ashutosh Sikdar v. Behari Lal Kirtania, 85 О. 

61; 11 0. W. N. 1011; 6 О. L. J. 820 . 
Asim Manda v. Raj Mohan PANE Тай Gas: 

885; 13 О. І. J. 582 
Atmaram v. Madho Rao, 6 А. W. N. (1884) 82 .. 
Attorney-General v Biphosphated Guano Oom- 

pany, 11 Ca. D 827 at p 337; 49 L. J. Oh. 68; 

40 L. T. 201; 27 W. R. 621 
Attorney-General v. Oonduit 

(1898) 1 Q. B. 301 at 


PED 84 L. J. Q. B. 
207; 16 %, 29%) TL L. T. ; 48 W. В. 886, 59 
0 


Attorney-General v. Drummond, 2 CAI NDE * 
War. 858 at p. 868, 58 В. Б. 202 

-General v. Forbes, $ Му]. & Or. 123, 
45 R. В. 16; 40 E. В. 587 
Attorney-General v. Kerr, 2 Beer. 420 эт. J. 
Oh. 190; 4 Jur. 406; 48 E. R. 1244, 50 R. R. 
221 


-General v. pur Erg e 
{1508 2 Oh. 87 at. p 62 LJ a 
ан пе, lw ‚В. 459; 


tees -General v. Nottingham Corpo 
. (1904) 1 Oh. 873; 73 L. J. 63, 68 J.P. 198, 
52 W. В 281,00 L. T. 808; 20 T. L. R. 9р7, 9 
L. G. B. 008 

Attorney-General v. жешели: ane, (1904) 1 1e. à В. 
181,7 Irish Law Report 070 

Attorney-General of Straits Settlement ^. 
Wem; ІЗ A. О. 192; 57 L.J. P. О. 62, $8 L. 
T: i eee 

Aumriiolall Bose v. Rajaneekanto Mitter,2 I. A. 
118, 28 W. В. 214 15 B. L. R. 10 

Austerberry v. Oorporation of Oldham, (1885) 
29 Oh. D. 750 at p. 765; 55 L. J. Oh. 683; 58 L., 
T. 548; 83 W. R. 807; 40 J. P. 582. . 

Australasian Automatic Weighing Machine Oo. 
v. Walter, (1801) W. N: 170 

Avathanl Muthukrishnter v. 


ОоШету 00. 


184 830 


18 Ind. Оза. 417; 86 M. 229,18 M. L. ree 


м.т. J. 185 


819 


.` ав 


А { P P 

Ayenneesa Bibi v. Sheikh Isuf, 14 Ind. Oas. 722; 
18 О. W. N. 840 . 418, 461 
Ayenuddin Nasya v. Realy Chane Вале] 1 11* 
О. W. N.78 вз 
Ауувтаууш v Hahimansa, 14 M. 170 22 487 
LETHE Lote ЦО алы 7 . 68 

un-nizse v. Taasedduq Hussain 28 А. 


324 11 M. L. J. 180; 8 Bom. L. R. ;6 0. 

W. N. 600, 28 Т. А 65 (Р. О.) .. 286 
B 

Babaji v. Marntı, 11 B. Н O. В. 182 141 
Babaji Hari у. Rajaram Ballal, 1 B. 76 .. 824 
Baboo Gunnesh Dott Singh v Magneeram | 
Ohowdhury, 11 B. L. R. 821, 17 W В. 288 . 411 
bu Mustafa Khan v. Shadi Lall, 10 О. О. 81 966 

chu Lal v. Baja Ram, 10 Ind. Cas 847; 16 
0.086 -> 418 


B agot v. Bagot, (1863) 32 Вову. 500, 83 L. J. Oh. NS 


n “fia, 9 Jur. (m. в.) 1022, 0 L. Т. 217; 12 W. Б. 


85; 55 P. E. 200; 138 В. B. 851 475 
Bai Diwali v. Moti Karson, 22 B. 500 882 
Bei Fatan v. Emad Ава, 8 Bom. L. В. 246 ,607 
' Bai Ji v. Bamansha, 29 B. 884 868 
Baij N pn US MEN 840; 1 0. L. 

J. 416, 15 Cr. L. J. 640 1 
Baij Nath v. Padmanand Bingh, 14 Ind. Caa. 

124 89 0. 848; 16 O. L. J. 154 160. WN. 

6а1 956 
Baij Nath Dhanuk v. Bn ш OM 978; 

18 О. W. N 077; 9 Or. L. J. 443 835 
Baijnath Prosad Singh v. Sham Sunder Kuer, 

aa Ind. Cas, 407; 41 О. 097; 18 О, L. J. 

643 934 
Bainbridge v. Postmaster: Genaral, apt p В 

178; 76 L. J. К. B. 866; 04 L. Т. 190; 54 W. В. . 

B21; 22 T. L. Б. 70 728, 853 
Baird v. Williamson, 15 С. В. (м в) 876; 33 

LJ. O.P. 101; 10 Jur. (м. в.) 15691. Т. 

О 187 В. В. 501; 143 E. R. 
. 948 
Бы йал +. Emperor, 0 Ind. Саз. 64, 88 О 

3804, 16 О. W. №, 845; 18 О. І. J. 63; 12 Or.. 

rang! Bi Manokarnika Bakhsh Singh, © 
Ba Бї v. o 

BET TK. L. J 605; 9 Bom. L. È е 

120. W N. 74, 6 0. L. J. 706; 8M.LT.1; 5 . 

AL J. 1,80 А.1 174, 674 
Bakar v. Baker, (1888 87 Ky. 461 . 148 
Baker v. Batt (1888) 2 Moo. Р, О. 817; 12 E. В. 

1026; 48 В. Б. 52 288 
Bal Кеп v. Jasoda Кпаг, 7 A 76; А. W.N. i 

(1885, 285 207 
Bal Krishan Lal v. To 14 Ind. ба. 

ELO TS MS d DCN . 219 : 141 
Balambhat v. Vinayak Ganpeiray, 10 Ind. Ова. 

746; 85 B. 289; 18 Bom. L. R. 164 830 
Balevantreh v. Purshotam Sidheshwar, 9 B. E d 

О. Б. 99 £02 
Bolohand v. Balaren, б Bom. L В. 498 978 
Baldeo Singh v. Bulaki Das, 0 ind. Oas. 208, 7 

A* L. J. 601 - 817 


22 A. 149, TI. 
L. В. 623, 7 Ber. 


Belkishen Das v. W. F. Le 
A. 68; 4 О, W. N. 158, 2 
P. 0. J. 601 


E 
е 

. 
Ad . 


. INDIAN CABEÉ. 


168, 806, 487 737 


[1915 


В —оопиі. 


: Page. 
Ballard v. Marsden, 14 Oh, D. 874 at p. 877, 49 


L J. Oh. 814, 41 L. T. 763; 28 W. E. 014 851 
Balling v. Hobday, 31 W В. 9 408 
Balmukand Jaganath v. Emperor, 1 8.1. В. 5) 

at р. 58; 8 Or. L. J. 170 908 


Banda Ali v. Banspat Singh, 4 A. 952, А ЧҮ. N. 


(1883) 64 6 Ind. Jur. 668 630 
Bandacharyes v Shrinivasas Chariya, 5 Bom. b 

R. 742 487 
Banh Bal v. Manni Ial,27 A. 450; 2 A. L. J. 

121; A. W. N. (1906) 42 . "98 
Bani Rai v. Parbati, A. W. №. (1898) 196 . 916 
Bank of Bengal v. The United Company, t Ina, 

Deo. (о. в.) 489; Bignell’s Rep. 87 721 
Bank of Bengal v. Vyabhoy, 10 B. 618 817 


Bansi Lal v. Dhapo, 24 A. 242; А W. N. (1902) 

88 688 
Bansidhar v. Bu AH Khan, 3 A. 260 
Bapa v. Vithal, 27 Ind. Cea, 194, 16 Bom. L. È. x 


670 note 890 
Barkat-un-nissa v. Fasal Haq, 2б А. 972, A. ҮҮ, 

М. (1904) 25 588 
Barker, In re; Buxton v. Campbell, (1892) 2 Ob. ; 

401 ар 405, 62 L. J. Oh. 76, 681, T. 843 .. 858 
Baroda Prasad Banerjee v. Ganjendra Nath 

Banerjee, 1 Ind, Cas. 389; Ө О. L. J. 888 мр 

404; 18 О. W. №. 557 851 
Barods Sundari Deby v Annoda Sundar Deby, 

8 О. W. №. 774 487 
Barrow v. Wadkin, (1857) 24 Bear 827; 116 B. 

Е. 143; 58 Е Б. 881 495 
Barrow's oase, (1890) 14 Oh. D. 482 at „4 40 

Г. J. Oh. 406; 41 L. T. 755; 28 W. Б. 204, 403 
Basangouda Hanmantgonda v. Ohurchi 

, Yogangouds, 5 Ind. Oas. 908; 84 В. 408 J2 є. 

' Bom. L. R. 223 Vo 
Basanta v. Indar, 5L P.L В 1908 507 
Baserat Mandal v. Sebulleh Mandal, 2 0. W. N. 

colair 68. 
Basheshar Nath v. Kanhys Lal, 22 Ind. Ова, 260; - 

84 P. R. 1918; 45 P. L. R 1014 626 
Bastard v. Smith, ('887) 2 M. & Rob. 129 aÙ р. 

188 404 


Basunta Kumar v. Gopal Ohandra Das, 26 Ind. 
Cas. 21; 18 О. W. N. 1138 
Batok Dayal Singh v. Basant Ham, A. W. N. 
(1801) 12 
Babik Naib y. Musdmmat Munni Dei, 23 Ind. 
Сез. 644, 36 А. 284, 18 О. W. N. 740; 12 A. 
L. J. 596, 10 O. L. J. 574 16 Bom. L R 300; ° 


27 N . L. J. ); 16 M. L. T. 4 1 L. W. 729. .. 085 
Batak Nath v. Pitambar Bas, 13 A. 300, A. W. А. ah 
(1801) 127- 78 
Beauregard v New Orleans, (1856) 18 Howard 
487; 59 U. S 15 Law. Hd. 460 14* 
Bebari Lal v.-Beni Lal, 8 A. 408 785 
Behari lel ү. Indramani, 18 B. І. В. 40i, 2l 
W. В. 285 
Behari Lal v. Indromant, 7 B. Lh 1,15 W. B. 
800 et? 
Behari Lal v. Madho Lal Ahir Gayawal, 19 C. 
230, st P: 241; 19 L À. 80 - 170,875 
СЕУЛЕ Bandyul v.Juggo Mohun Goasain, 4 
O. 4 2 0. L. В, 422; 1 Bhome Ju, Bi ec 2S 


Vol. XXVII] 


13—oontd, 


Behn v. Burness, (1863) 8 B. & B. 751 et p. 75% 
931, J. Q. В. 204,79 Jur. (X. в) 820,8 L.T. 
201,11 W. В. 406; 124 R. В, 704, 123 Eng. 

Hep. 281 
Bejoy-Chand Mahatap v. Atulya Ohandra Bose, 

82 О. 963; 3 O. L. 2. 46 
Befoy Ohunder Banerji v. Kally Prosonno 

Mookorjee, 4 О. 327; 2 Bhome L. E- 106 88, 85 
Bolat Ali v. Abdul Rahim, 8 O. W. N. 148; 1 Or. 

L. J. 70 224 
Beni Madhab Roy v. Bisseewar Rharati, 15 Ind. 

Ова. 486; 18 O. L. J. 642; 17 О. W. N. 84 297 
Beni Madho В! h v, Pran Singh, 14 Ind. Cas. 

456; 15 O. L. J. 187 144, 719 
Ben! Madhub Kurmi v. Kumud unie Biswas, 

30 О. 128; 6 О. W. N. ТӨӨ 198 
Beni Pershad Koeri v. Dudhnath Hoy, 27 O. 156, 

28 I. A. 316; 40. W. N. 274 986 
Beni Pershad Kuari v. Nand Lal Sahu, 240.98 287 
Bennet v. Hamill, (1806) 2 Sch. & Lef. 506 .. 142 
Benodini Dessi т. Peary Mohan Haldar, 8 О. W. 

N. 55 64 
Bonsley v. Bardon, (1826, 3 Sim & Stu. 519; 4 

О. Ј. (о. в.) Oh. 104; 25 R. В. 258; 67 E. В. 


Page. 


444 . 986 
Bepin Bihary v. Breedam, 18 O. 42 743 
Berney v. Moore, (1701).2 Ridgeway Parl. Rep. 

-328 at p. 881 899 


Botjemann т. Betjernann, (1895) 2 Oh: 474 04 L. 

J. Oh. 641; 12 В. 456; 73 L. T. ?; 44 W.R. 189 71 
Beverley's oase, Gouls. 55; 75 Е. R. 991 . 148 
lero a Oange f: Sheikh Hafisuddin, 4 О. W. 


68, 
20' A, 227, A, ҮҮ. М. 


VL Har Dei, 
(1904) 8 781 
Bhagwan Das v. Karam Husain, 11 Intl. Ова. 
145; 88 A. 708: 8 A. L. J. 854 -781 
POSIT EA рама рш 18 А. 887 (Р. 
7 I. А. 98, 5 Sar. P. О. J. 557 437 


hagwan Sahai v. Harchain, 10 Ind. Cas. 843; 
ЭА ais BALL. J, 309 
Bhagwant Singh v. Kallu, 11 A. 100; A. W. N. 
(1888) 288 
Bhagwan Singh v. Muhammad Maxhar Ali Khan, 
28 Ind. Cas. 889, 86 A. 272; 12 A. І, J. 894 .. 784 
Bhalaji Thakur v. Jharula Das, 24 Ind. Oas. 
SOli Te Ae Bah, 18 O. W. N jb 


100, 16 М. L. T. 210; (1914) М N. 685; 12 
adds 0.) 441 
ji Sh&mrao v. Mohamed Amin, 15 Ind. Ова. 

14 Bom. L. R. 814 400 
Bhatruhnath v. Mohesh Ohatdra, 4 B. I. R. 
(A. 0.) 163 18 W. В. 108 48 
Bhaiya Shor Babudur v. Bhaiya Ganga Bakhsh 


Bing 23 Taa. Daa. 20i 16 a Lp. 906 18 
N. 401; 15 M. L. T. 160; (1914) M. W. 
N.184, 19 A. L. J. 188; 26 M. L. J. 291; 19 О. 


Ne ;80 A. 107; 1 O.L. J. 100; 17 0.-0. 


ui рне Yakub Hasin, 18 "Ind. Oas. 705; 
85 A. 159 11 А.І. J. 120 “о 819 
Bharmswa v. Sangappa, $ Bom L В. 698 507 
Bee Ыы, 27 Ind. Oas, 07; 12 A TL. J. 


Dharm v. Вакт, 9 B, 187 4 . 88 


TABLE OF CASES OITED. • 


Birmingham Oorpora 


xxviii 


m B—confa, 7 x в 


. Page. 
Bhicha Rant v. Bishambar Nath, 17 Ind. Cas. 


951, 18 O. L, J. 827, 17 O. W. М, 16% 18 0. L. 


phikham v. Ghasi Rem, 10 О. O. 248 877 
Bhokteram v. Heera Kolita, 5 О. 184 . 188 
Bhola Nath Dey v. Emperor, 8 Or. L. J. 142; 10 
О. W. N. 55 648 
Bhoobunessur Roy Ohowdhry v. Juggossuroo 
Ohowdhrain, 22 W. В. 418 187 


Bhooni Money Dossee v. Natobar Biswas, 28 0. 

452, 5 О. W. N. 659 411,661 
Bhugwan Das Khetiry v. Nilkante Ganguh, 9 

О. W. N. 171. -TIL 
Bhup Indar Bahadur . v. Bijai Bahadur 

Ringh, 28 A. 152, 27 I. А. 200; 10 M. L. J 290; 

5 0. W. N. 52, 3 B. L. R. 978 ' 818 
Bhup Kunwar, In the matter of the petition of, 

26 A. 249, A. W. N. (1901) 15; 1 Or. І. J. 78 
Вһир Singh Y. Gulab Rai, А. W. N. (1888) 286 810 
Эр РШ h v. Leachman Kunwar, 20 А. 824 

W.N. (1904) 18 . 824 

Bibse Bubosom v. Maxwell 20 W. В. 138 237 
Bibi Jan v. Sachi Bewah, 81 О. 868; 8 О. W. М. 

684 (F. B.) 
Bibi Jawahir Kumari v. Ohatterput Singh, 3С. 


Bidhata Roy v. Ram Ohariter Roy, 8 О. L. J. ` 
651;12 0. W. N. 87, 8 M. L. T 88 400 
Bigelow v. Bigelow, (1829) 19 Am. Dec. 591, 4 
Ohio 188 718 
Binapani Debi v. Shesibhushan Sinha, 17 Ind., 
Oas. 119; 16 0. L. J. 138 


Binda Singh v. Musammat Ilahi 
Select Decision 1892 
Bindeshri Naik v. Ganga Saran, 20 А. 171; 25 I. 


Binds Prasad v. Rajendra Prasad, 10 O. O. 285 . $n 
Khanam, 23 i 


A. 9; 2 О. W.N. 190 100 
Bindeshri Naik v Beran Saha, 14 A. 154 
(Е. Bj); А. W. М. (1892) 18 609 


Biraj Mohini Dossee v. Kedar Nath Karmakar, 

120. W. М. 854, 85 О. 1010, 80. L. J. 90 , 99 
Biramal Shaik Shikdar v. Gopikants Shahs, 24 

О. 855 1 О. W. М. 396 

mr x d Kalpataru Panda, 1 О. L. J. 


эш Nath v. Ohandar Mohan Banerjee, 19 n 
458; А. W. N. (1897) 106 . 6819 
tion v. Allen, 6 Oh. I 284. * 
at p. den 48 LJ. Oh. 678; 87 L T. 207; 25 W. 

В. 810 248 
Bishon Ohand Besewai v. Byed Nadir Hoese[n, 

15 I. A. 1 at p. 10; 16 C. 329; 12 Ind. Jur, 170; 

5 Sarf. О. J. 118 800 
Bishem Das v. Emperor, 19 Ind. Cas. 1004; 14 

Or L. J. 816; 244 Р.І, В. 1918; 44 Р. W. В. 
1018 Ог.; #7 P. R. 1918 Or. 008 
Bisheshar Das v. Ram Prasad, 38 A. 627; А. Р. 
М. (1906) 14 8 A. L. J 379 

Bisheshur Dial v. Ram Barup, 23 А. 284; A. W. 


N. (1909) 59 901 
Biahun Ohurn Roy Ohowdhry v. Jogendra Ni atl, 
Roy, 28 О. 114 * 323 


Bisser Misser v. Ta Poron io Ind. Ons. 229 ч 
. 0. 261; 14 Or, L. J ‚ 405; 170. W,-N, 1900 ., 


897 , 


э 


xxXiv ` : • 
% P T8 —ocontàá, 


Pissessur Kurmokar v. Jungobundoo Kurmfokar, 
14 W. R. 188 

Bisseerwar Bongmui v. Jasoda Lal Chowdhry, 
19 Ind. Cas. 801; 40 О. 704; 17 О. W. N. 622 

Blackborough v. Davis, (1702) 1 P. Wms. 4l 
at р. 48; 24 E. В. 285 

Blackburn District Вепейь Building Bocloly ^ v. 
Ounlrfo Brooks & Ov.. (1886) 20 Ch. D. 902, 
54L J-Oh. 1091; 58 L T. 741 

Blackburn Benefit Building Soolety, ka parte 
In зе, (1888) 42 Oh. D. 848; 69 L. J. Oh. 183; 
61 L. T. 745; 88 W. R. 178; 2 Mog. 1 

Blake v Bayne, (1608) A. О. 871, 77 L. J. P. С. 
97; 99 І. T. 85 

Blow 8t Bortholomew's Hospital, In rs, v. 
Oambden, (1914) 1 Ch. 288; 88 L.J. Ch. 186; 
109 L. T. 018; 58 B. J. 186; 80 T. L. R, 117 .. 

Rodhnarnin Singh v. Omrao Singh, 18 M. I. А, 
519; 6 B. L. В. 609, 15 W. В. (Р. Oe per 
P. С. J. 607; 20 E. В 644 

Boisclair у. Janes, (1807) 36 Ga. 400 

Bowen v. Evans, (1844) 1 J. & L. 178; 8 Tr. ва. 
569; 68 В. В. 249 - 

Bowen v. Evans, (1848) 2-H. L. О. 257; 81 R. 
186, 0 E. R. 1000 

Boxall v.eBoxall, (1884) 27 Oh. т. 220; 53 L. X 
Oh. 838; 51 L. T. 771, 88 W. R. 800 

Brewster v. Madden, (1876) 15 Kans. 249 

Bridgwater's Settlement, In re; Partridge v. 
Ward, (1910) 3 Ob: 842; 70 L. J. Ch. 746; 108 
L. T. 421 

Brij Kishore v. Madho Singh, 28 A. 279, 8 А. L. 
J 27; А. W. N. (1808) 279 

Brij Neth v Jita, 189 P. R. 1804 

Bribsh American Tobacoo Оо, Ld. v. Mahboob 
Buksh, 7 Ind. Cas 279, 15 O. W. N. 280, 88 
О. 110 NX 

British Mutual Banking Oo. v. Oharnvood 
Forost Railway gompany, (1887) 18 Q в 
D. 714 at p. 710; 58 L.J Q. B. 440; 57 Т. 
883, 35 W. R. 500; 52 J P. 150 

Brojo Ohunder v. Ba] Kumar Roy, 60. W. N. 
810 

Brojo Lal Bai v. Tara Prasanna, 8 О. L. J. 188 . 

Brojo Sunder v. Koilash Ohunder, 11 0. L. R. 


188 

Brojonath Bose v. Durga Prasad Singh, 34 O 
158; 5 O. L. J. 583; 12 О. W. N. 103 

Brojonath Pal Ohoudhury v. Heera Lal Pal, 10 
AY. R. E^ 

Brown v. Muller (1872) 41 L. J. Ex. 214, 7 Ex. 
819, 27 L T. 272; 21 W. К. 18 

Brown y. Parker, (1853) 15 OL 807 

Buchanan v. Olark, (1858) 10 Grattan (Va) 164 

Budhai Rhbikh v, Emperor, 88 О. 202,10 C. RE 
N. 32; 8 Or І. J. 128 

Budhu Mal v. Bhagwan Das, 18 O. 302 

Budley v. Вокћіоо, 8 N W.P. H, О. Н 208 ... 

Budree Das Mukin v Ohoom Lal Johurry, 88 О. 

. 789 10 0 W. N. 581 

Bulanda v. Fateh Din, 25 Ind. Oas. 504 67 Р. 
В. 1914 256 P. L. E 1014 

Bul, widow of Haser! v. Gianchand, (1897) 
Virisiainga Sind Sedar Court Reports l .. 

Builubakant v. Kishenprea, (1888) 6 Mac. Bel. 
Rep. 219 (270 N. Е.); 7 Ind. Deo (o. s.) 809 

е 


INDIAN CASES. 


916 


711 


617 
871 
43 





13—conold. 


Bungshidhar v. Kedar Nath, 1 О. W. N. 114 .. 

Burden, Es parte, Neil, In re, (1881) 16 Oh. D. 
816, 44 L. T. 595; 20 W. B. 

Burlinson v. Hall, 12 Q. B. D: 847 at p 850; 68 
L.J. Q. B. 222; 50 L. Т. 728; 82 W. В. 402, 48 
J. P. 216 

Burroughs v. M'Oroight, 1 J. & L. 200; 7 Ir. Eq. 
R.49 


Bush v. Marshall, (1848) 6 Howard 284 12 Law. 

Butterknowle Colliery Oo v. Bishop Auckland 
Industrial Оо-о tive weed (1908) A. O 
806; 75 L.J. 541; 94 L. T. 796; 70 J. P, 
801, 22 Т.І. В. 516 

Butterley Co. т New Hucknall Oolliery бо, 
(1910) А О. 881; 79 L. J. Oh. 411; 102 І. T. 
609, 26 T. L. В. 416 

Bykuntram Bhahe Roy v. Meajan, 18 W. R Or. 
47; 10 B.L, B (Е. В.) 484 

Byravalu Naidu, In the matter of, 26 М, 127, 9 
Weir 821 

Byrchall v. Bradford, 0 Madd. 285; 28 R. В. 201; 
58 E. R. 1081 


О 


Campbell v. Leoch, (1775) Ambler 740; 27 E. R. 
4 


Oampbell v. Wardlow, (1888) 8 App. Cas. 041 ... 

Campden Oharities, In re, 18 Oh. D 810; 80 
L. J. Oh. 016; 46 L. Т..162; 80 Y. R. 496 

Oanterbury v. Wills, 1 Salk. 815; 91 E. В. 278 

Oaralapatti v. Oota, 3 Ind. Cas 475,88 M. 91 . 

Carlton Illuzsiratora v. Ooleman, (1911) 1 K. B. 
ТТІ, 80 L. J. K. B. 510, 104 L. 418 

Carne v. Mitohel, (1842) 10 Jur. 900 at p 912; 18 
L. J. Oh. 287 

Oavander's Trusta, In re, 16 Oh. D. 270; 50 L. J, 
Oh. 292; 29 W, R 406 

Cavendish-Bentinck v. Fenn, 12 App. Cas. 652 
at p. 001, 57 L. J. Oh. 552; 67 L. T. 78; 88 W. 
R. 641 

с rM Emperor, 11 O. W. N. 266; 5 Or. 
L. J. 71 

Ohairman, Munícipal Oounoil of Rajahmundry 
v. Susurla Venkateswarlu, 31 AL 113,8 M. L. 
T. 241 

Ohaitunye Gobinda Pujari Adhikari v. Dayal 
Gobinda Adhikari, 82 О. 1082; 0 О. W.N 


810 


1021 25 
Chajjmal v. Brij Bhukan Lal, 22 L A. 190; 17 А; 

511, 8 Bar. P. О. 7. 824 719 
Chajju v. Dalipe, 61 Р. В. 1000; 124 P. LB 

1008; 78 Р, W. В. 1906 
Ohalla Venkata Reddy v. Devabaktunni, 14 Ind 

Cas. 65, (1912) М. W. N. 104 . 

Ohallenge and the Duc d’Aumale, (1904) Р. 4. 

781 J.P 8, 80 L T. 481; 9 Aspel. О. 407 
Champa Kuar v Mina Mal, A. W.N. (1887) | — 894 
Ohandan Singh v. Ham Deni Bingh, 81 O. 409 'A9 
Ohandi Churn Barua v. Sidheswarl Dobi, 6 I. 

А. 159; 16 О. 71; 12 Ind. Jur. 829; 6 Bar. P. O 
анай Kai еншш, Rod we s 

oeri v. 1 es 340 
(P. 0. 181 A 27 a 92 


Vol. XXVII] . 
C baute 


dm DM Mae eae 


627 

Ohandramathi Ammal v. Nerayunasam! lyer 
Б Ind. Ons, 22, B8 M. 241; 19 M. L J. 760; 7 
М.Т. T. 800 

Ohatring Moolohand & Oo. v. Whitchurch, 8g 
B. 208, 0 Bom. L, Б. 1206 · 

Oha£ti Ohalamanna v. Pandrangi Subbaruma, 7 
M. 23,77 Ind. Jur. 465 

Chaudhri Abdul Majid v. Jawahir Lal, 23 Ind. 
Oar. 640; 36 A. 850; 12 А.І, J. 036 16 Вот. 
І. В. 896; 18 О. W. N. 968; 19 0. L AE 
M. L. J. 17; (1014) M. W. N. 485; 16 N. L.T 
4441 L. W. 488 

Obaudhri Kundan Mal v. Bardar Allah Dad 
Khan, 5 Ind. Oas. 821; 10 P. В. 191% 80 P. 
W. В. 1910, 107 P. L. B. 1910 . 
Ohaytor, I» re, (1900) 2 Oh 804 69 LJ Ob. 
887, 40 W. В. 125,16 T. I. Б. 548 Я 

Chaytor ү, Trotter, (1902) 87 L. T. 88 

"Oheekati Zamindar v. Ranasoorn Dhora, 28 M. 
818 T 

Ohennanagoud, In re, 20 М. 190; 3 Weir 197 .. 

Ohhedi v. Gulabo, 27 A. 622; А. W. N. (1905) 
184; ® А. L. J. 388 

Chick v. Smith, (1840) 8 Dowling P. O. 887, 6 
Jur. 88 

Ohidambaram Ch v. Bamasami Chettiar, 20 

- Ind. Oas. 911, 27 M. L. J. 681 

Ohimnaji Govind Godbole v. DinkarDhondev 
Godbols, 11 B. 820 

coe Venkxtasami v. Pedda Kondiah, 20 M. 


286 


B18 
e Ohtnnathamb! Mudali v. Balle Gurusawmy Chetty; ~ 
28 M. 810; 2 Or. L. J. 158; 2 Weir 825a 559 
fdintamreedi Hanyasi v. Bri Rajasagi Ap 
NarasimBa Raja Garu, 27 Ind. Cas. 50; (1914) 
M. W. N. 7€6 
Ohiran]imal v. Nathid, 4 А. L, J. 4/8, А. W. N. 
(1007) 196 400 
Chiruvolu Pumnammal v. Ohiruvalu Perrasn, 99 
M. 860; 1. M. L. T. 183; 168 M. L. J. £07 .F. В.) 1008 
Ohockalings Pillai v. Vythealinga Pundars Bun.- 


nady, 6 M. Н. О. В. 164 

Ohow Wahed Ali v. Jumajee, 11 B L. R. 
140; 18 W. В. 185 s». 881 
Chuhar Mal v. Mir, 2 A 716 818 
Ohukhun Lal Boy v. Lolit Mohan Roy, 20 0. 
906 575 
Ohunder Kant v. Bissossur, 7 W. R. 812 „14А 
Chunilal v Suraj Ram, 8 Ind. Саҹ. 765; 88 B. 

438 at p. 488, 11 Bam: L. R. 708 851 
[шы САТАША pr Bei Samrath, 28- 

Cas. 645; 88 B. 399; 20 M. І, J. 647; 18 O. 

N. 844 19 О. L. J. 568; 16 Bom. L. В. 368 (Р. 
0.), 12 A. L. J. 749, 16 M. І. T. 65981 L. W. 

762 58 
Citixen's Bank of Louisiana v. The First Nation- 

* al Bank of New Orleans, 6 Н. L. a ica : 
48 L. J. Oh. 8369; 22 W. R. 104 237 
„ Clarke v. Postan, 6 О. & P. 428 453 
* Olavering v. Olevering, (1728) Р. Wms. 388; 
Bel Oh. Os. Т9; Mos. 219; 24 ‘В. 780 2 45 
Olydebank and 8h *buflding Oom- 

v. Yzquierdo 1905) А. 0.8 

ЖА онаст 819 


e * ` 
*. 


TABLE OF CASES CITED. ` 


З а а 


ә E - 
O—vonold. - * 
. 
Pate. 
Оое v. Wise, 1 Q. B. 711, 7 B. & B. 831;-141. T. 

891, 14 W. В 805; 37 L J. Q. В. 262 a TN 
Coghlan v. Onmberland, (1898) 1 Oh. 704; 67 L. 

g: Ob. 402; 78 L T. 640 .. 281 
Collector of Masuli v. Cavaly Venoate 

Dirk epe 8 I. LA. 500; 3 W. В. 59; 1 

Buth. Р О. J. 417; 1 Bar, P: О. J. 759; 19 Eng. 

" Rep. 620 . BT4 
Collins у. Vestry of Paddi n, 5 Q. B. D. 868; 

49 L. J. Q. B. 2844 42 І. 578; 28 W. R. 588 700 
Oolpoys v. Oolpoys, (1822) Jac. 451; 87 Eng. 

Rep. 921 949 
Constantinople and Alexandria Hotels Oo, In 
re, Ebbotta, Xs porte, (1870) 5 Oh. App. 30% 

89 L. J. ОЪ. 679; 22 L. T. 424; 18 W. R. 3804 .. 385 e 
Converse v. Converse, (1840) 21 Ver. 108; 53 
Am. Deo. 58 281 
Oooper у. Whi 15 Oh. D. 50*, 40 L. J. 

Oh. 752; 48 L. T. 16, 28 W. Б 720 248 
Oooverjee v. Rajendra Nath, £ Tid. Quem 88 

0.817 107 
Oourjon, In the goods of, 25 О. a6 750 
Ooventry and Dixon's case, 14 Oh. D. 680, 4231, — 

T. 559, 28 W. Б. 775 598 
Oowley v. Wellesley, (1808) L В: 1 Eq. 656; 85 2 

Beay 635; 14 L, T. 425; 14 W. R 628; 147 R. 

В. 884; 55 Е. R. 1043 477 
Ooxrea v. Appuhamy, (1912) A. О. 29, Ўт, T Г: 

Р. О. 151; 1061. T. 86; 10 8. Е. (m. в.) 

61 
Oraater v. Thomas, (1909) 2 Oh. 848; 78 L. J. 

Ch 784, 101 L. T. 66; 25 Т.І; В. 659 717 
Oreasor v. Robanson, 14 Bear. 589; 51 B. В. 51]; 

31 L. J. Oh. 64; 16 Jur. 104; 18 L. T. (o в.) 

82, 02 B R 248 852 
Orowdy v O'Reilly, 18 Ind. Cas. 87; 17 О. І. 108; 

17 О. W.N 654 451 
Oroxier'a estate, (1884) 65 Cali. 882; 4 Pao. 109 718 
Oulley v. Doe dem Taylerson, 11 A. & E. 1003 

at p. 1014 3 P. & D. 539, 01.7. (м.в) Q. B. 

288,52 В R 5588, 118 B В. 647 ` 467 
Currie y. Consolidated Kent Oollieries Oorpora- 

tion, Limited, (1906) К. B. 184 75 L. J.K. B. 

109; 04 L. T. 148; 13. Manson 00 688 


* 
' 


D 


Dacre v. Patrickeon, 1 Dr. & Sm. 183; 29 L. J. 
Oh. 848, 8 Jur. (м. в.) 868; 8 W. В. 597 ai p. 
a. 62 В. В. 848; 2 L. Т. (x. 8.) 764; 127 $. 


Dogon v. Bakhorum, 27 Ind Oas. 694, 10 Bom. 
L. R. 718 note 

Daitari Mohanti v. Jugo Bundhoo, 23 W. №. 203 

Mohan Roy v. Baroda Mohan Roy, 21 

€. 142; 20 L A. 100 

DaHp Hai v. Deoki Ral, 21 A. 204 A. W. N. 
(1899) 36` 

Damarajo v. Thadinada, 81 M. 431; 4 M. L. T. 
275; 18 M. L. J. 59) 

Damodardas v. Uttamram, 17 B. 271 

Dampenaboyina Gangi v. Addala Ramaswami, 

25 М. 788 at p. 740, 12 M. L 1.103 

Danappa v, Yamnappe, 26 B. 379, 4 Bom Тї RO 
8i 


L] 


a 2 


° 
IDD- оша. 
e 


„Darley Main ОоШегу Oo. v. Mitchall, 11 App. 

Cas. 127; 55 L. J. Q. B. 520; 64 L. T. 882p51 

J P.148 

c Шап T Bhawani Koer, 18 Ind. Cas. 07% 
17 О Ж. N. 964 at p. 987 

Dashwood v. 
827; 65 L. T. 811, 60 D. J. Oh. 800. 

eDattaji Sakharam Rajadhikah v. Kalba Yese 

^ Parabhu, 21 B 740 

Datto Govind v. Pandurang Vinayak, 82 B. 499; 
10 Bom. L. R. 002. 

David v. Girish Ohandra Guha, 9 О, 183; 11. 0. 
L. R. 805 

eDaris v. Maung Shwe Go, 11 Ind Osa. 801; 88 I. 

ИС деды 88.0.8606 TEO. L. J. 250; 16 0. W. N. 

T 15 Bomoi E Da Ld пев 


Devis Evans, In re, v. Moore, (1891) 3 Oh. 119 
ab pp. 124, 135; 61 L. J. Oh. 85, 65 L T. 128, 
:9 W. R. 617 

Dawson v. Vensandau, 11 W R. 516; 32 В. R. 
814 


Daya Ham v. Bohel Singh, 110 P. В. 1906, 59 P. 
W.B 19017. В.); 81 P. L. В. 1907 
Dayamayee Y. Rasbihari, (1852) Bong. 8. D. А. 
1001 
oyl v. Ananda Mohan Roy, 27 Ind Ces. 
l; 18 O. W. №. 971; 30 O. L. J. 62 
De Hoxario v Gulab Ohand, 6 Ind Oas. 871; 87 
` 0. 858 
Deb Narain Dutt v. Narendra Krishna, 16 О. 267 
Deb Narain Dutt v. Ram Badhan Mandal, 20 
Lor cada О. 187; 17 0. W. N. 1148; 18 


Roy v. Ram Taran Banerjee, 
30 О. 500, 7 О, W. М. 768 (Е. B.) 

N v Administrator-General of 
RE P gers W.N 
1 CHE R 6048, 18 M. 

T. 21; 14 Bur. L. B, 107 

N ‘Administrator-Genera!l of 

Bengal, 88 C. 118; 8 О. L. J, 422 (F. B.); 10 О. 


wW. 
" Debendra Nath y. Mirsa Abdul Bamed, 1 Ind. 
* Oam 264100 І. J. 150 at p. 168 
Debendro Nath v. Odit Churn, 8 О. 890 ; 
Debi Promd Ohowdhry v. Golap Bhagat, 10 Ind. 
ope Maga 721; 11 0. W. ES 701; 17 O. L. 
4 е 


Debi Bahai v. Gangs Baha, 6 Ind Cas. 572, 32 A. 
589, 7 A. L. J. 745 
or Ta e mattei of, v. Peters, 14 С 


разе Purtah; (1802) 25 N. Y 9 

Deiroos Banoo Begum v. Ashgor Ally Khan, 16 
B. L. В. 167; 29 W B 453 

Reok Nandan v. Harnam Das, 16 Ind. Cas. 963; 
123 Р. В. 1012; 256 P. W. T 19 9 I8 P.L. B 
1912 Bupp. 

Deoki Nandan Singh v. Bansi Singh, 
Oas. 871; 14 О. L. J. 85 

Deputy degai Remembrancer +. 

Baistobi, 22 О, 161^ 


10 Ind. 


(1891) 3 Oh. 806 atp. - 


INDIAN CASES. 


615 


е 


451 
827 


789 
906 


nt 


717, 853 
402, 068 


405 


675 


JD—contd. 


DeSousa v; Secretary of State, 1$ B. L. B. 428... 
Dewan Singh v. Randhera, 26 Ind. Cas. 718; 12 
А.І. J. 1822 

Dhackjee Dadajes v. The East India Compan, 

3 Morley’s Digest 307 at р. 817; 4 Ind. rr 
(о. a.) 587 at p. 597 
Dhan Devi v. Zamurrad B , 27А. 44 2 А. 

L. J. 115, А. W.N. (1006) 87 

Dhanipal Das v. Maneshar Bakhsh Singh, 38 T. 
À. 118, 40. L. J. 1 1 M. L. T. 206, 8 А. L. J. 
405; 9 О. 0. 188; 8 Bom. L. R. 401; 10.0. W. 
N. 840, 18 M. L. J. 392; 28 А. 570 (Р. О) .. 
Dn v. Ram Ohaunder, 24 О. 285, 1 0. W. 
N. 370 

Dhapi v. Ram Регаһал, 14 О. 768 
Dharam Dass v. Gangs Devi, 29 А. 778; 4 A. L. 
І. 025; A W. М. (1907) 268 

Dhiraj Singh т. Dina Nath, 8 Ind. Oma. 288; 6 
N. L. В. 140 

Dhondibe Lakshuman v. Kusa, А B. Н. C. R. 210 
Dhora Kairi у. Ram Jowan Kairi Mahten, 20 C. 
101 

Dhuli Chand v. Ram Kishen Bingh, 8 L.A. 98; 7 
О. 648; 4 Ваг. Р. О. J. 245; 5 Ind. Jur. 403. . 
Dhunno Kari, In re, В О. 121 at p 124 10 0. L. 
В. 151; 6 Ind. Jur. 251 

Dhunput Singh v. Russomoyoe Ohowdhrain, 10 
W. R. 461 

Dick v. Dhunjee Jaitha, 25 B. 878 at p. 880, `8- 


[1915 


914 


817 


86, 743 


Bom L В. 284 96 
Digamber Das v. Harendra Narain, Б Ind. Ces. 

165; 11 O. L. J. 226 14 C. W. N. 617 782 
bar Das v. Harendra Narayan, 26 Ind. 
992, 20 0. L. J. 112. . ` 87 

Digambar Das v Jatindrabala Dasi, 19 Tnd. Oas. 

874, 19 C. L. J. 283 . 87 

P EE, Капаш Чаш, 24 Ind. Oas. 542; 
оо 108 980 
Dina Neth Mitter v. Bejoy Krishna Das, 7 О. W. 
N. 744 73 
Dinabandhu Nandi v. Mashuda Khatun, 17 Ind, 
-Oas. 233; 16 О. L. J. 818 78, 141 
Dinesh Chandra Roy Ohowdhuty v. Biraj Kn- 
mini, 11 Ind. Oes 67; 89 C. 87-14 О. L. J. 20; 
15 O. W. N. 945 203 
Dix v Burford,19 Bear. 400; 53 К. В. 408; 106 - 
R R.190 861 
Dobbe v. Brein, (1892) 39. В. 907 ap - 
861 L. J. О.В. 749: 67 L. T. 871, 41 W. 7; 67 J. 
Р 22 E 851 
Doe d. Baggaley v Hares, (1883) 4 В. & Ad. 
A85 at p. 440; 1 N & M. 237; 2 L. J. К. B. 88; 
110 В.В 519 4p2 
Doe d peanti y Turner, 7 M, & w. 226; 58 R. 
R. 692, 10 L. J. Ex. 318 , 882 
Doe d. Bristow v. Pegge, (1785) 1 T. R. 7682; 
99 E-E 1802 . 402 
Doe d Dorabji v. Bishop of Bombey, Gay 
оор ОИША » 
456 at pp. 462, 468 515 
Deo d. Draper т. ате 13 Q. В. 954; 116 Е. 
R. 1597 468 


Doe d Emmett v. Thora, 41813) 1M. 4&8. 425, 
14 R. В. 485; 106 Е. В. 159 

Doe dem Fisher and Taylor v. Prosser, 1 Cowper 
217; 98 PR. e ` 


Vol. XXVII] 


Doo d. Hollings v. Bird, 11 Bast 49, 108 E. В. 


y d. Hurst v. Clifton, (1886) 4 A. & E 800 at 
818; 0 L. J. К. B. 274; 111 Е. В. 068 

Lery v. Horne, (184?) 3 Q. B. 760; 
B. 72, 8 G. & D. 889; 7 Jur, 8& 6 


Doe d. Ogle v. Vickers, (1838) 4 A. & E. 782, 8 
N. & M. 487, 6 L. J. К. B. 296; 111 E. В. 077 
Doe d; Read v. Taylor, БВ & Ad. 576, 2 N. Ф 
м. ; 8 L. J. К. B. 87; 110 E. В. 008 M 
Dorasami Ayyer т. Annasami Ayyar, 28 М. 300; 

10 M. L. J. 807 


Aud 


TABLE OF CASES OITED. x 


Page. 


Dorasami v. Vonkatasoshayya, 95 M. 108, 1 
1 


.878 

Doraswamy Pillai v. Thungasami Pillai, 
* L, J. 169; 27 M. 377 

А (1804) 2 Boh. and Lef. 231 at p. 
237, 9 R. B. 76 А 

eawell v. Dowdeswell, 9 Oh. D. 294; 48 L. 

J. Ob. 32; 88 L. T. 828,27 W. R. 241 А 

Dowlat Koer v. Ramphul Das, 25 L A. 81 at p. 
28, 25 0.459, 2 О. W. N. 177 

Drake v. Mitchell, (1803) 3 Rast 251p 7 RR: 
440, 102 Eng. Rep. 594 

Drummond v. Attorney General, (1840) 2H. L. 
О. 837 at pp. 861, 8634, 14 Jur. 187; 9 E. R. 
1812, 81 R. В. 483- 

Drury's case, (1611) 8 Ooke 1415; 77 X. B. 688. 

Dube v. Srinivas, 5 B. L. В. 617; 14 W. R. 400 . 

Dudhnath Kundu v. Mathurg Prasad, 24 А. 817; 
А. W. М. (1902) 75 ; 

Dufour v. Oroft, 8 M. P. О, 186; 18 Е R. 60 

Duggale v. Bobertson, (1857) 8 Е. & J. 006 
112 R. В. 849; 3 Jur. (м. в.) 687; 60 В. B. 

Dake of Hamilton v. Graham; L.R OH b 
(s. о.) 106 

Duke of Devonshire v. O'Connor, 01900) 24 9. 
B. D. 488 50 L. J. Q. B. 208, 62 І. T. 017; 88 
W. В. 490; 54 J. P. 740. - 

Dalla v. Emperor, 2 Р. R. 1901 Ory 83 P. L. R. 
1901 


J4 M. 


Dunn v. Buoknall, (1002) 2 K B. 614 a£ p. 821; | 


71 L.J Ж. B. 908; 87 L. T. 497; 51 W. В. 100; 


8 Com. Oas 88; 9 Asp. М. О, 336; 18 T. L R 


` 807 

Dunne v. Dharani Kant, 85 O. 621 

Dureis&mi Aiy&ugar v. Meenakshi Sundara 
і а cea ры L. Т. 246; 
(1 М. W.N. 881 

аан Basizinl v. Venkatarama Jyer, 12 
Ind. Ома 503, (1911) 2 M. W. N. 420, 10 M. L. 
T. 870; 21 M. L. J. 1088 

Durga v. Kalidas, 11 O. L. R. 449 

Darga Bibi v. Ohanchal Ham, 4 A. 81; A. ҮҮ. х, 
(1881) 124 

Durge Obaran Mandal v. Kali Prasanna Barker, 
26 0. 717, 8 C. pak us us jx 

Brae er д, peti of, 

A. $91; A. W. М. (1899) ТӨ M 

Durga Prasad Singh v. Ram Doynl Chaudhury, 
10 Ind. Cas. 965; 88 О. 158 

Durgë Prosad BR Dona Gaxee,1 О, W. N. 

100 


Behary Bhuiya, 17 Ind, 
N. 1006; 160.5 J. 879 .. 
Балеар Prund, 17 A. бй, А 

wW. нот) 8 
Dwarka Nath ү, Ledu Bikdnar, 88 О, 602 
Dwarkg Nath Mondal v. Beni Madhub Banerji, 

28 О. 652; 5 О. W. N. 457 (Е. В.) 

Dwarka Nath Pal у , Tarini Sanker Roy, 84 О. 
. 199; 11 О. W. М. 518; 5 O. L, J. 204 


E 


Radon v. Jeffcock, (1872) L R. 7 Bx. 879; 481.1. 
Ex. 86; 28 L. T. 278; 20 W. В. 1088 

Berl of Bandan v. Henry Becher, 8 OL & F. “470, 
9 Bligh. (x. в.) 582; 6 Eng. Rep. 1517 

Earl of Mexborough v. Bower, 7 Beav. 127; and. 
2.1. T. 205; 04 E. R. 34; 40 К В. 1011 T 

Earl о? Ripon v. Hobart,3 My. & К. 100; 41 R. В. 


40; Ooop. Tempt Brougham 8+8; L. J. Oh: ке 
40 Е. R. 65 

Enbridge v. Meidon, 24 L. R. Ir. 91 
Eoclesiastical onsrs v. Wodehouse, 


(1895) 1 Oh. 652, 641, J. Oh. 399; 18 В. 372; 
72 L. T. 257; 43 W. R. 396; 60 J. P. 200 s 

Bocnomio Life Assnrance Society v. Ua 
(190) App. Oas. 147; 71 L. J. Р. О. 84; 85 L. 


Edmondson v. Birch & Oo., Ltd, (1907) 1 К. B. 
B71 ab p. 880; 76 L. J. К. B. 846, 96 L. T. 415 
23 T. L. R. 984 

Edwards v. Edwards, (1852) 15 Boav. 857; 21 L. 
J. Oh. 824, 16 Jur. 259; 92 Н. R. 464 51 Eug. . 
Rep. 576 ` 

Bdward Oaston v. L. Н. Oaston, 22 A. 270; А. W. 
N. (1899) 59. 

Egbert v. Bhurt, (1907) 2 Oh. 205 at p. 210; 78 - 
L. J Oh. 520; L. T. 90; 58 T. L. В. 558 .. 

Ekzbbar Sheikh v. Hara Bewah,8 Ind. Oas. 000; 
15 О. W. N 885 180.1. J. 1 

Blayalwar Reddiar v. Nambernmal Chettiar, #8 
М. 208; 10 M. L. J. 83 ` 

Bilder Widow v. Younger Widow, (1807) 1 Mac. | 
Bel. Rep. 289; 6 Ind. Doo. (o: в.) 176 

Elias v Griffith, (1878) 8 Oh. D 521, 88 L. €. 
871; 20 ЙҮ Н. 869 

Elias v. Bfüowdon State Quarries O o., (1878) 4 
A 0.454 at р. 405, 48 L. J. Oh. BILAL T 
289; 28 W. R. 64 

Ellappa Nayak v. Aunamalai, 7 M. 76,7 Ind. 
Jur. 586 

Elks v. Ellis, (1905) 1 Oh. 618; 74 L. J. Oh. 206, 
58 W. R 6 7,92 L. T. 727 

Emperor v Abani Bhusan pr eda 8 Ind, 
Oas. 721: 87 О. 845 at p. 851, 11 Or. I. J. 702; 
15 0. W. N. 2$ - m 


912,17 О. 0.318 .. 


416 


717 
е 


sxxvili D^ IN DIAN CABES. 


€ 


ef —conald. 


е 
Emperor 
?9 О. 150 18 Or. L J. 569, 16 О. W. N. 

88 826 
v. Abdul Hamid, 82 О. 750, 2 Or. І, Је 
259, Ө C. W. N. 520 206, 901 


v. Abdul Latif, 26 А. 596; A. W. М. 














(1904) 94; 1 Or. L J. 888 848 
—— — v. Bahinu, 65 Bom. L. R. 25 202 
——— v Bhagwan Bhivsan 7 B. 879 902 
— v. Bhola Singh, 29 А. 282, A. W. М, 

(1907) 51; 4 A. L. J. 907; 5 Or. L. J. 18) .. B85 
— ———— v. Bindeari Prasad, 26 A. 512; А. W. N. 

(1004) 116 1 A L J. 284 1 Or.L J.438 . 108 
————— v. Ühinna Kaliappe Gounden, 29 M. 

120, 1 AL. E. T. 81; 16 M. L. J. 79; 8 Or. L. J. 

274 Е.В.) 559 
— v. Daikto Hanmat Shahapurker, 30 B. 

49; ї Bom. L. В 088; 2 Or. L.J. 578 А 185 

v. Dwarka Kurmi, 28 А. 683; 8 A. L J. 

852; 4 Or. L. J. 61; А. W. N. (1906) 187 905 

v. Haji Usman, 7 Ind. Сая, 692; 4 8 L. 
В. 18; 11 Or. L, J. 407 - 150 





v. Jetha, 0 Bom L. Б. 785; 1 Cr. L. J, 

. 981 188 

v. Kiru, 11 Ind. Oes. 132; 12 Or. L. J. 

э) 0 P. Te 19. .lOr, 24 Р. W. B. 1911 Or, 

L. R. 1911 

v. Kothia, 80 B. 611; 8 Bom. L. в, 740, 

4 Or. L. Ј 348 

v. Madar Bakhsh, 25 А. 198; A. W. М. 

(1902) 200 187 

v. Manshomal, 16 Ind. Cas. 768, 6 8. 

'L. R. 71; 18 Or. L J. 736 188 

v. Mohabat, 20 P. В. 1889 Or. T 

—— ——— v. Mownasz, 18 Ind. Ова 40% 13 P. В. 

1918 Cr, Т P. W. В. 1918 Or; 14 Or. І. J. 67; 

89 P. L. В. 1018 

- — v, Muhammad Din, 28 Ind. Cas. 742; 98 

P. L. R.^ 014, 33 P. В. 1918 От; 15 Or L. J. 

166 902 

v. Muthukumaran, 27 М. 525; 1 Or. L. _ 

J. 1090 .. 201 

у. Маъ Thaung, U. B. R. (1904-6) 1. 

Or.*Pro. 25; 1 Or. І. J. 1047 

v. Palaniappevelan, 29 M. 187; 8 Or. L. 
193 

v. Вата Lala, 19 Ind. Cas. 177; 15 Bom. 

"т. В. 108; 14 Or. L. J. ITI 

— — — v. Barada, Prasad Chatterjee, 32 O. 180; 

e 2 Cr. id. 171 

——— +. Bherufall! Allibhoy, 

Bom. L. R. 080 

Erwin v. Dundas, 4 Howard 58, 11 Law. Ed 


878 
мосю Roy v: Monmohini Dansi, 4 0.. 





8898 





184 











764 








146 





Ј. 455 





560 


158 
21 B. 185, 4 
185 


Tarnai Ebrahim v. Jan PEE EE Е 
R. 904 494, 925 
Fyre v. Woodfine, Oro. Blz. 278; 78 В. R. 688 .. 142 
* У 


4 


Page. 
v. Abbas, 12 Ind Cas. 88% 14Q.L J. - 


[1915 
й Е 


Loe 


Fairtitle d, Mytton v. Gilbert, (1787) 2 T. В. 
189 at p. 171, 1 В. R. 455, 100 E. В. #1 ves 
Husain Khan v. Prag Narain, 20 А. 839 
(Р. C., 11 О. W.N. 681; ФА. LJ, 844 5 
О. L. J. 663; 17 M. L. J. 208, Ө Bom. L. Е. 
656, 2 M. L. T. 1814; 100 О. 814,34 I. A. 103 9432 
Falauddin v. Ra joo, 20 Ind Оаа. 584 c 
Как Mahomod v. Vinu, 6 Ind Ces. 851; 8 8. L. 


402 


R- 28 ар. 216 925 
Farden v. Richter, 23 Q. B. D. 124; 58 L, J. 9. 

B. 244; 60 L. T. 304, 87 W. В 767 
Farnell v. Bowman, 12 A. О. 043; BOL, J. P. б. 

. 79,571. T. 818 725 
Farris v. Horston, (1888) 74 Ala. 182 402 
Faieh Ma&hommed v. К. В. Hamzan Khan, d 

Ind. Cas 810,88 L. R 122 820 
Fateh Muhammad v. Kariman, 7 P. R. 1907; 42 . 

P. W. Б. 1907; 104 P. L. Б. 1907 
Fatimatulnisae v. Sundar Das, 171, A. 10% 37 O. 

1004; 4. О. W.N. 583 958 
Fatteh Singh v. Nihal Singh, 25 P. B. 1001, 28 Ы 

P. L. В. 1901 894 
liens Fattu, 26 A. 564, A. W. N. (1004) 125 1 

A, L. J 299, 1 Or. І, J. 510 208 
ur Dhali v. Aftabuddin Sirdar, 6 C. WN 

278 
ИЕ Krishna Bundhoo Roy, 25 О. 
1 590; 30, Ж. №. 118 ero 
Faslur Rahim v. Nabendra Kishore Roy, 15 Ind. 
84);17 О. W. N. 151 9659 


Саз, 
эц орок v. Muddun Mohun Thakoor, 13 М. 
[rs І A. 467; 6 В.І. В. 621; 11 W. R. (P. О.) 11; 
a e dai acid 
f Tng. Rep ба $10 
p Pis v. Ismailfi, 5 Ind. Oas. 701; 6 N. L. В. 


am. v. Arnnechella Ohettiar, 2 Ind. Ons. 522 
+ ÖM. L 7T. 70; 19 M. L J. 236 
Bo Bassett, (1£87, 88 Am. Deo. 227; 9 








Leigh 110 718 
' Fleetwood, In re Війдтевтез v. Brewer, (1880) 

1t Oh. D. 504 at p. 607; 49 L. Ob. 514; Ж W. 

“В. 45 948 
| Forbes, Forbes, Campbell & Oo. т. Chelaram, 

1 Ind. Cas 988; 3 B. L. R. 8 129 
Forest of Dean Coal Mining Oompeny, In тв, Е 

10 Oh. D. 450; 40 L. Т. 287, 27 W. В: 504 ., 506 
Foster v. Brown, (1829) 19 Am. Deo. 672 1 

Bailey's Law, 221 718 
Frank Stewart Sandeman & Sons v. Tyxack and e 

Branfoot Bteamahip Company Limited, (1918) e 

А. О. 680 at p 689, 88 L. J. P ui dE 

| 580; 57 B. J. 762, 29 T. L. R 094 
Frost v. Knight, (1872) 4l L. J. Ex. 78 7 "s. 

111; 28 L. Т. 77, 20 W.E 471 106 
Purookh Hosein v Fuxul EOM IN Ww. Р 

Н. О. R. 294 411 

Gr е 
- . 
Gajadhar Mahto y. Raghuber Gope, 12 0. W. К. 

60 23 
Gale v. Luttree, 2 Adams 284 . 854 
Ganapathi v. Sundara Thovan, 14 Ind. Ова. 511, 

2b M. L. J. 854 818 

817 


Qunosh v. Vishna, 32 B. 87? Ө Bom. L. Бұ 116%.. 
ГД 


Vol. XX VII]. TABLE OF OASES CITED. А xxxix 
E Ct сопы, G—oontdé, Р 
3 2 Я Ра 
Ganeahi v. Queen-Emprees, 25 P. B. 1884 Or. ... 201 | Gobinda Oh&ndre Palv. Dwarka Nath Pal, 35 
Ganga Chandra Ohowdhury v. Alsk Ohand О. 887 at p. 848;7 O.L. J, 409; 120. W.N. . 
Shaha, 18 Ind. Oas. 006; 17 О. W. N. 6803 ... 564 
Dase Bhattar v. Jogendra Nath Mitter, 5 Gobinda Mohan v. Kanje Behari, 4 Ind. Oas. 364; 
O. L. J. 815; 11 O, W. N. 408 968 14 0. W. N. 147; 10 O. L. J. 407 918 
Pershad Sahn v. Maharani Bibi, 12 LA. E Gobinds Pershad Pandey v. Garth, 28 0. 63, 5 
47; 11 0. 870, 4 Bar, P. О. 7. 021, 9 Ind. Jur. О. W. М. 819 600 
158 718 | Gogun Chand Dut v. Hori Mohun Dut, 12 C. L. ; 
Saran Singh v. Bhagwat Prasad, 5 Ind. R. 539 23 

Cas. 471, 82 А. 182; 7 A. L, J. 52; 11 Or. L. J. Gokal Ohand v. Khwaja Ali Shah, 32 Р. R. 1890 818 

141 . 848 | Gokal Chand ғ. Mohan Lal, 6 P. В. 1905; 19 P. L, 
Gangabai v. Be 6 Ind. Ons. 806, 34 B. 175 В. 3905 779 

at р. 182; 13 Bom. L. Б. 148 787 | Gokul Mandar v Pudmanund Bingh 29 0. 707; 

Bhattar +. Jogendra Nath Mitter, б 4 Bom. L. В. 708, 16 О. W. N. 825, 20 L A. 

О. І, J. 815 at p. 823; 11 О. W. М. 408 188 196 (P. 0.) 486, 925, 992 
Gan v. Parashram Bhalchandre, 29 В. v. Kisansing, 7 Ind. Oas, 4567; 12 Bom. 

800, 7 Bom. L. Б. 253 ' 416,487 L. В, 589; 84 B. 546 822 

Debi v. Troiluckhys Nath Ohowdhry, Golap v. Bhola Nath, 11 Ind. Oas, 811,88 C. 880; . 

38 О. 587, 8 О. L. J. 849; 100. W. М. 522, 8 15 0. W. N 917 451 
«Bom. L. В. 875, 1 M. L. T. 131, 16 M. L. J. 161; Gonesh Das v. Shiva Lekzhman, 80 О, 583, 7 0. 

- 88L A. 60 282 W.N. 414 645 
Ganoda Sundary Ohandhurani v. Nalini Ranjan, Goodtitle d. Edwards v. Bailey, (1777) 2 Oowper 

1 Ind. Oas. 514, 86 О. 28 at pp. 42, 41; 12 C. 597 at p. 001, 98 Е. В. 1200 408 

W. N. 1065 858 | Goodyere v. Ince, Oro. Jack. 246; 79 B В. 911. 142 
Ganouri Lel v. Queen-Empreas, 16 О. 206 . 190 | Goopee Kishen v. Thakoor Das, 8 O. 807; 10 0. 
Ganpat v. Trimbak, 8 Ind. Oas. 61; 5 N. L. В. 97 805 L. R. 489 408 
Ganpat Rao v. Anande Rao, 98 А. 104; A. W. N. Ohandra Bose v. Surendra Nath Dutt, 18 

(1906) 200 - 928 . W. N. 1010 ' 638 
Garden v. Jay, (1895) 29 Oh D. 50; 58; бат. г Gopal Ohunder Obattarjeo +. Gunamani Dasi, 20 

Oh. 7€2, 53 L. T. 395, 88 W. R. 470 2 943 206 
Gardner v. n (1697) 2 Ir. B. 68 Irish боры Daa: Budree Das, 88 О. 657; 10 О. W. 

Law Reports 288 389 N. 003 ТЛ 
Gays Prasad v. Bhagat Singh, 90 А. 525; 12 0. Gopal Das Agarwalla v. Budree Das, 83 О. 657 
e ^W. N. 1017, 10 Bem. L. B 1080 8 O. L. J. 10 0., W. N. 662 TOE 

887; 5 A. L. J. 668; 85 L A. 189 (P. 0.) .. fll Purushotam v. Yashwantray, (1887) 6 
Gaye Bingh v. Udit SOR o MONS Un. P. J. 978 . 1007 

` (1891) 140 877 Row v. Maria Buseya, 90 M. 274; " 
Geffert v. Ruckchand Mohla, 18 В, 178 . 458 M. L. J, 325 925 
Genda Puri v. Ohatar Puri, 18 L A. 100; 8 A. 1; Gopal Bingh v. Jhakri Hai, 12 0.87 9207 

5 Bar. P. О. J. 728 740 i Iyer v. Bubramanis Ва 12 Ind. 

Atton & Son v. Solomon, (1618) Oas. 207; 85 M. 686; (1911) 2 M, W. N. 190; 10 

A. О. 76; 82 L. J. Oh. 178; 107 L. Т. 888; 57 8. M. L Т. 579; 22 M. L. J. 152 638 

J. 78; 30 T. L. R. 70 850 | Gopanund Jhe v. Lala Gobind Pershad, 12 W. 
Gharibullah v. Khalak Si 25 A. 407 (P. O.) R. 108 ‚7 267 

5 Bom. L. В. 478; 7 О. W. N. 681; 80 І A. Mohan Deb v. Sree Rajorisina Deb, 

165 А 687 ‚ (1800) Mort. Montriou Hindu Law Cases 381; 
Ghasiti v. Umrao Jan, 21 0.149; 20 T A. 198 ... 404 1 Ind, Dec. (o. в.) 282 43 
Ghasiti Bibi v. Abdul Вашай, :9 А. 596; A. W. ae Ohoubey y. BOE a Feud, 10 0. 

N. (1907) 188 498 188, 950 
шшш Mania Ehan y, Banno Khanam, 4 O. 0. " ааыа ч, Datja£raya, 24 В. 886, 3 Вор. L. e 

61 R. 191 881 
PLE Nasir-ud-din v. Har Deo Prased, 14 Gorakala Kanakalys v. Janardha Padhai, 8 Ind. 

Ind” Oas, 348; 84 А. 486, 9 А. L. J. 540 . 580 Оаа. 786; 36 М. 439, 21 М. L.J. 81(Е.В.); 
Gibbings v. Strong, 6 Oh. D. 66 60 L.T. 578; (1910) М. W. N. 841; 9 M. L. T. 64 997 

82 W. В. 757 790 | Gordillav. Weguelin, (1877) 5 Oh, 287; 48 L. J. 

Gill v. Woodfin, 25 Oh. D. 707; 58 L. J. Oh. 617; Oh. £61; 88 L. T. 5 W. R. 820 710 

50 L. Т. 400; 2 W. В. 898 790 | Gossom v. Donaldson, (1857) 18 B. Мор. 280; 68 

Das v. Har Shankar Prasad, 20 A. 888; Am. Dec. 723 
у ee _ 971 Gour Kaiborta v. Srima Tarajan Bibi, 8 O. I. 
qian Ohandra ч. Ван Gekharoewar Roy, J. 161 

383 О. 829 000 | Gour Paroy v Wooma Boonduree, 12 W. В. 473. n 
Gledhill v. Hunter, (1880) 14 Ch. D. 402, 40 L Gouse Moideen Saib v. Muthialu Ohettiar, 21 
~ J. Oh. 883, 42 L. T. 892; 28 W. B 580 680 e. Can 105 14 M. I: T бей, (1914) AL W., 
Gnanasambenda Pandara Sennadhi v. Vela N, 65, 26 M. L. J. 36 * 4:0 

Pandaram, 27 L A. ӨӨ; 23 М. 271 4 0. W. № Govardhan Das v, Vecrasam! Ohettiar, юм. 

829, 2 Bom. LẸ 110M. TJ. 2 . 408 587 - 


xt с 


QW — oonold. 


e Govinds Chetty v. Munnoany Naik, . 20 Ind. 


Cas. 224, 14 Or. І. J. 400 


Govindayyar v. Dorasami, 11 M. 5 А 40 
Graves v. Terry, 9 Q. B. D. 170, 51 L. J.Q B. t 
404, 80 W. В. 748 790 
Gray v. Brignardello 1 Wallace 627; 68 U. B., 
17 Law. Ed. 002 142 
Grayabrook v. Fox, (1568) 1 Plowdon 275; 76 E. 
R. 419 "T 
Great Britain Mutual Life Assurance coy! 
In ге, (1850) 16 Ch. D. 246, 48 L. T. 68% 
W. В. 202; 61 L. J. Ch. 10 45 - 
Greedhares Does v. Nundokissore Doss, 11 м. 
. L A. 406; 8 W. R. 25 (P. 0O.), 2 Suth. P. C. J. 
В, 3 Ber. P-O. J. B Nap: 155 w 
Gregory v. Derby, 8 
Grenon v. Lechmi Nerain Agurwala, 24 С. 3; 28 
«1. А. 119 9 
Greville Nugent v. Mackenzle, (1900: A С. 88 . 
р 96; 69 L. J. Р. О. 1, 81 L. T. 793; 16 T. L. "- 
E TAM Astor, (1844) 2 Howard 310; 11 Law. 
Ed. 288 142 
Grish Ohunder Lahiri v. Shoahi Shikhareshwar 
Roy, 27 I. A. 110; 27 O. 961 м. p. 967; 4 C. W. 

N. 681. - 445 
Grish Ohunder Ringh v. Аппа Dosseo, 17 WW. В. ba 
46 А Л 

Gul Mahomed Sircer v. Ohoharu Mandal, 10 C. 
W. N.58, 8 Or. L. J. 141 185 
Gulab Koer v. Badshah Bahadur, 2 Ind Ова, 
129, 18 О. W. М. 1197; 10 О. L. J. 420 628 
Gulam Khan v. Muhammad Hassan, 29 О. 167; 
‚ MLA 51; 13 M. L. J. 77; 4 Bom L. R. 16; 6 
О. W. М. 220, 25 D. Б. 1902 49 
Gulam Nabi v. N mal, 6 M. L. J. 270 403 
Gulkandi Lal v. Manni Lal, 28 A. 210; A. W. N. 
(1901) 06 096 
Gulxar АН v Fida Ali, 6 A. 24; A. W. К . (18887 
182 408 
Narain Gupta v. Tiluckram Chowdhry, 
- 15 0. 588, 15 L A. 119; 12 Ind, Jur. 244; 6 Bar. 
Р. О. J, 168 891 


Gur Parshad v. Bah Bindraben Das,8 О. О. 254 968 


Gurdeo Bingh v Obandrikah Singh, 1 Ind. Cas. 
918, 80 0. 183, 6 О. D 7.611, 8 M. L.J. 
147 - 98, 188 
- Gurdyal Singh v. Вајаћ of Faridkot, 22 О. 293 
(Р. 0); 2L L А. 171; 4 M. L J. 287; (1894) А. 


th 870, 
Q р. Ramalakehmamma, 18 M. 88, 
4 M. L. J. x17 
Gurunarain Deo v. Unund Lal Singh, (1840) 6 
* Wao, Bel Rep. 854; 7 Ind. Deo. о. в.) 979 .. 
Guruswami*Neicken v. Tirumurthi Ohotty. ü 
Ind. Ова: 848; 27 M. L. J. 629; 1 L. W. 908; [a 
. M. I, T. 426, 15 Or. L. J. 648 108 
Gutta Baramins v. Magnnti Haminedu, 81 x. 


се 405; 4M. L. T. 192 670 


H 


Haigh’ v. Haigh, 31 Ch. D. 478; 56 L. J. Ob. 190 
68 L. 868; 84 W. В. 120 387 
Hakim Lal v. Ram Lal, 6 О. L. J. 40 s. 868 


INDIAN UASES. 


Hakim Rai v. Muhammad Din, 83 Р. R. 1001 .. 778 
Hall v. Austin, 2 Oolloyer 570; 68 E. В. 885 — ... 
Hainabel v, Вањавјі Nasarranji, 7 Bom. Н. О. 


750, 751 
e v. Taylor, (1847) 2 Phiilimore 200 . 640 
Hanmantrao v. Secretary of State, 25 B. 287; 2 
Bom. L R.1112 507 
Hansard т. Нау, (1812) 18 Vos. 455 ai p. 490; 
84 Eng. Rep. 250 
Har баса т, Bind; 6 Ind. Oaa, 689,82 A. 88б, 
7 A. L. J. 208 409 


Har Oharan Mukerlee y. Kmperor, 32 О. 807; 9 

О. W. N. 804; 1 O. L. J. 161; 20r, L. J. 110 ., 546 
Har Parsad Das v. Emperor, 19 Ind Qas 107, 17 

О. L. J..245; 14 Or. L. J. 197; 17 О. w. N. 047, 


40 0. 477 904 
Har Prasad v. Raghunandan Prasad, 1 Ind. Cas. , 
825, 81 A. 106; 6 A. L. J. 67 781 


Hars Gobind Saba v. Purna Ohandra Baha, 1 


Ind Ons 692. 11 O. L. J. 47 187 
Hare Kumari Chowdhurani v. Eastern Mortgage 

and Agency Oompany, Limited, 7 O. L. J. 274 968 
Harakhbai ү. Jamnabai, 19 Ind. Oas. kii 16 
Bom. L. В. 840, 87 B. 689 48 
Hardwiok v Sutton, 67 L. T. 14 851 
Hargreaves, In re, Dicks v. Hare, (1990) 44 Oh. 

D. 286, 50 L. J. Oh. 875; 62 L. T. 819 296 
Hari Oharan v. Hari Kar, 88 О. 450 9 C. W. М. 

878 

Hari Oharan v. Manmatha Nath, 19 Ind. Ова. 
683, 41 О. 1; 18 О. W. М. 843 493 
Hari Charan Saha v. Baran Khan, 25 Ind. Oas, 
908, 41 O. 748 184 
Hari Das v. Udoy Chandra, 8 О. L. J. 281, 12 0. е 
W. N. 1096 ,. 288 
Hari Das v. Udoy Ohandra Das, 80. L. ¢ 
J. 281, 32 О. W. М. 1086 68 


Hari Kamayys v. Hari Mes Ain $0 M.2 2... 973 
Hari Kissen Bhagat v. Velia; Hossain, 80 C. "66; 

7 0. W. №. 723 904 
Hari Narain Banerjee v. Shama Sundari Dasi, 

6 Ind. Ова. 150; 87 О. 580; 11 O. L. J. 551 271, 1003 
Hari Nath v. Mothura Mohrin, 20 I. A. 18°, 31 

О. В. 957 
Harihar Perahad Singh v “Mathura Tal, 85 0. 

581; 8 O. L. J. 256; 12 О. W. N. 598 608 
Harilal Amthabhai v. Abhesang Меги, 4 B. 823 818 
Harivalebdas Kalliandas v. Utamchand Manek- 

chand, 4 B. 1 s 49 
Harney v. Boott, (1859) 28 Mo. 385 718 
Harrison v. Forth, (1606; Preco. ОЪ. 51; 24 Eng. ° 


Rep. 26 
Harrison v. Hart, (1786) 1 Comb. 893, 9 Ва Опе 
Abr. 6 


Harrold v. Plenty, (1901) 20h. 314; 70 L. J. Ch. 
582, 49 W.-R. 616; 85 L. T. 45; 17 T. L. Н. 
5-45; 8 Manson 304 .. 400 

Hart v Bridgepest, 11 Fed. Oas. No. 6, 140 728 ` 

Hart v. Tare Prasanna Mukherfi,1l 0.718 .. 

Harwood v. Baker, 3 M. P. C. 282, 18 EK. R. 117; 


50 В. R. 37 " . 290 
Heerabel v. Framji, 15 B. 840 . 187 
Heeramonse Desses v. Promothonsth Ghose, 8 

W. В. 82; 2'Ind. Jur. (и. s.) 288 .. 888 


.Helan Dasi +. Durga Das Hundal, 4 O. L. J, 328 789 


Vol. XX VIT] 


Ноомӣ. 


TABLE OF CASES CITED. ‹ 


Page. 


Hem Ohundr& v.,Àtul Ohundre, 21 Ind. Ces. 
179; 10 O. L. J. 118 19 0. W. М. 886 

"Henderson-Hoe v, Hitohins; Smith In re, 48 Oh. 
D. 802, 58 L. J. ОЬ. 800, 61 L. T. 888; 87 W. 
В. 706. 

Her ness Ruokmaboye v. Lulloobhoy Motti-- 
chand, 5 M. I. А. 284 at pp. 265, 268, 267, З 
Моо. P. О. 4; 1 Bar. Р. О, J. 428; 18 E. В. 884; 
14 Hug. Вор 3 

Hottelhwage v. Queen's. Advocate, 0 А. С. ть 
53 L.J P. О. 72, 51 L. T. 401 1 

Hewson v. Shelley, (1018) W. N. 246 

Hex v. Gill, L. В. 7 Oh. App. 600 at p. Tl 41 
L. J. Oh. 781; 27 L. T. 201; 20 W. R. 067 ... 

High Oourt Proceedings, 17th August 1875. No. 
ТӨЗ, 2 Weir. 807 

v. Dawson; (1502) A. с. 17711,7. Oh. 
182, 50 W. R. 8871 85 L. T. 708 

Higgs v. Northern Assam Tea Oo, (1860 4 Ex. 

101.08 De X BE ә 211.1. 386; 17 W. R. 


Hilton v. Granville, Qr. & Ph. 283; 10 L. J. Oh. 
896; 4 Beav. J80, 41 E. В. 406 ^ 

Hingu v. Emperor, 3 Ind. Oas. 482; 6 A. L J. 
685; BL A. 483; 10 Or. L. J. 297 

Hira Moti D Annods Prose Ghosh, 7 
О.Т. J. 558 at 
Hire Singh v. Gulab Bingh, 36 Р. W. Б. 1908, 
111 P. L. B. 1908 

Hirado Samppa T. Gadigi Muddapa, 6 М. Н. 0. 
Hiran Bibi v. Bohan Bibi, 24 Ind. Cas. РОО, 37 
MM. L. J. 149; 1 L. W. 648 iP. 0.5; 18 О. W.N. 
929 


Hiis Bohari v. Prag Tiwari, 11 Ind Oas. 527; 
‚О. 144 : 

Hoshester v. De la Tour, (1858) 22 L. J. Q. B. 
455, 2 EL & Bl 878; 17 Jur. 072; 1 W. R. 409; 
RUE Rep 022, 22 L. T. (ов) 171, 06 В 
R. 74 А 

Hoe's case, (1000) 5 Coke 905; 77 Е. R. 191 

Holford v. Hatch, (1779) 1 Doug. 188, ӨӨ E. В. 
1)8 

Holland v. Prior, 1 M. & К. 237; Ooop. t. Brough, 
4204 90 Е. Б. 671; 80 R. R. 316 

Holroyd v. Marshall, d nd )O.H.L.0.19* 1881 
J. Ch. 198; 9 Jur. (м. 1.) 218; ТІ. T. 173, 11 
W. BR 171; 188 В. B. 108 11 Eng. Rep. 


Hopcroft v. Emperor, 1 Ind. Oas. 787, 13 О. W. 
N. 15l; 8 Cr. L. J 859; 86 О. 168 

Horo Kishen Banerjee v. Joy Kishen Mookerjoe, 
1 W. В. 209 

Hore den v Annesley, 2 Sch. & Lef. 007; 9 R. 
j 19 

Howley v. Knight, 14 Q. B. 216 19 1.2 Q B. 
% 14 Jur. 665 

Howley Park Оов! Co. v. London & К. W.R 
Oa, (1913) А. O. 11; 83 L. J. rao 
625, 87 B. J. 42,90 Т.Т. R. £5 

Toymebuity Domes v. Sreekishen Мчадгв, 14 w. 

B 6 аф. 59 . S 


85, 


291 


707 
272 


957 


14? 


957 
408 


853 


915 


К H—conold. k 


id | S Pago 
Hridoy Nath Das Chowdhury v. Krishna Prosad 


Mose 94 9.29;0 О.р. J. 158; 110. W.N. 


Hubbel v. BreadwelJ, (1857) 8 Ohio. 120 53 

Huebant Rao v. Govindrao; (1841) 2 Borrodailo 
88 

Huddersfield Banking Compeny v. Lister (1896), 
2 Oh. 278; 04 L. J, Ch. 523; in 881; 72 L. T. 
708, 43 W. R. 567 

Hukdar Syed Bacha Saheb v. Кагпррапа Pillay, 
8 Ind. Oas. 261; (1911) 1 M. W. N. 60 at p. ТО; 
8 M. L. T. 432; 31 M. L. J. 440 

Hume v. Paresh Ohunder, 22 Ind. Oas, 821; 41 
О. 448; 15 Ox. L. J. 40. , 190 

Hunoomsn Persaud Panday v. Muwsaimat Baboooo 
Munraj Koonweree, 6 М. Т. A. 898;-а pp. 411, 
412; 15 W. В. 81; Sevestre- 253 n; 2 Suth. P. 
0. J. 36; 1 Bar. P. О. J. 652; 19 E. Б 147 ] 

Hunt v. Peake, (1800) 1Johna. 706; 29 Г, J. Oh. 
785; 6 Jur. (и. a.) 107 

Hurpershad v. Shoo Dyal, 31 A. 250; 20 W. R. 
55 


Horrosundari Dabi v. Bhojohari Das Manji, 18 
О. 88 

Husain Bibi v. Sadir Mahmed BSiroar, Bocend 
Appoal No. 2055 of 1911 

Hussin Ahmad Kaka v. Saju Mahomed Вам, 
16 B. 28 5 

Huxtable; Га 10, Huxtable v. Orawford, (1903) 3 
Oh 78?, 71 L. J. Oh: 876; 87 L. T. «5 51 W. 
R. 285 


248 


. 
933 


Ibn Hasan v. Brij Bhukhan, “26 A. 40%; А. "Y. 

N. (1904) 74 1A. D. J. 148 (F. B.) . 781 
Ibrahim Mullick v. Ram Jadu Rakshit, 30 O. 710 90 
Imam Din v. Dolo, 25 Ind. Оза, 378; 280 P.L R. 

1014 577 
Imam Din v. Ghulam Muhammad, 86 P. R. Ibi 779 
Imam.-un-nimsa Bibi v. Linkat Hussain, ЗА 82A 


А. W. М. (1881) 1 296 
Imperatrix v. Badasiv Narain Joshi, 22 B. 649... 198 
Imrit Konwar v. Roop Narain Singh, 8 0. L. R 

76 
Inder Narain у. rro am 10 Ind. Oas. 13 20 е 

P. В. 1912, 141 P. І; В. 1011; 233 P. 

1811 ©. 750 
Inderjeet v. Pootee Begum, 19 W. К. 107 w 141 
Indro Koer v. Abdool Barkué, 14 W. " 148 .. 938 
Indromogi v. Bohari ial TEA M n . Тт 6 

O. Le R. 188; 4 Bar. P. О. J. 120; 8 Buth. Р. О. 

1. 710; 4 Ind. Jur. 192; 8 Bhome L. В. 180 42 


Inland Revenue Commissioners v. Muller and - 
бов Манеа pus d А. О. 217; 70 L.J. 
K. B. 677, 48 В. 003; 84 L. T. 729; 17 
T. L. R. 58 

Ishan Ohunder Birkar v. Beni Madhub Birker, 24 
С. 63 (Е. В.); LO. W. М. 267 

Ishwar Chandra Ghoshal v. Fim ‚18 0.77. Н? 
1016, 8 0. L. J. 320, 8 Cr. L. 

Тапай Ат v. Mahomed Ghous, ^29 0. 834 20 
І AS 501, 1001 


J dranath Roy v. Hemante Kumari Debi, 32 
0. 129, 81 L А. 209, 8 Bom. L. R. 765; 1 A. L. 
J. 585; 5 О. W. №. 809 


Jagadish v. Kirpa Nath, 1 Ind. Cas. 783; 86 C. 


v. Ranjit Bingh, 25 O. 854 

diae Pakir, 4 M. 871 

Jagar Nath v. Ajudhys Bingh, 17 Ind. Oas. вте; 
10 A* L. J. 408, 35 A. 14 

Jagat Ohandra Mosxumdar v. Queen- Empress, 28 
"D. 788 at p. 791, 8 О. W. N. 401 
Jagjiwandas у, Bai Amba, 26 D. 862; 3 Bom. L, 
R. 47 

Jagrani Mierunl! v. Bisheshar Dube, 26 Ind. Cas. 
4791, 12 А. І, J. 1318 

Jai Prakehh Lal, In the matter of the petvtion of, 
6 A. 26 

Jalal-ud-din v. Emperor, 15 Ind. Oas. ӨТӨ; 147 P. 
L. В 1812,18 Or. L J. 568; 18 P. W.B 1912 
Or. Ы 

James v. Oochrane, 7 Ex. 170; 21 L. J. Ext 
affirmed 8 Ex 550; 22 1. Ј. Ex. 201, 1 W. 
232 

James Finlay & Оо. v. Firm of Azxudamal Har- 
bhagwandas, 12 Ind. Cas. 637; 6 S. L. B. 89 

Jamna v. Jaga Bhana, 28 B. 202, 5 Bom. L. R. 
1081 

Jan Ali v. Jan AH, 1 B. L. В. 56; 10 W. B. (A. 
QJ.) 154 


Jan&kdhari Lal v. Gossain Lel Bha 1 Ind. 
Oas. 871; 87 О. 107 at p. 118; 18 0. W. N. 710; 
11 0. L. J. 254 4.. 


e 
e 


918 


e 
©, . * + ' 
zhi. x INDIAN OASES. [1915 
* 
. I—coneld. d —contà. 
. Page. Page. 
Isur Ohunder v. Nobo Kristo, 7 0. L. В. 407 141 | Janaki v. Dhanu Lall, 14 AL. 454 TAL 
Ittappan v. Mang Vikrama, 21 M.153, 8 M. L. Jenki Prasad v. Ishar Das, 21 A. 374 А. W. N. 

J. 92 . ° 487 ee) 128 30 
Ittap v. Parangodan Nayar, 21 М. 291; 8 M. anojiv Janoji, 7 B. 185 60 
LT 7 x 878 Jone D&bea v. Gopaul Acharjea, 2 C. 365; 1 
Yun Surayya v. Nalamilli Vonkanna, Ө Ind. Ind. Jur. 787 406, 440 

Оез. 840, 0 M, L. T. 826. 271 | Jarao Kumari v. Lelon Moni, 17 L A. 145; 18 C. 
224 
J Jarha Ohamer v. Burit Rem,7 Ог. L. J. 49, з 
N. L. B. 177 834 
_ Jasimuddin Biswas v. Bhuban Jelini, 84 0. 
Jadu Nandan Singh v Emperor, 4 Ind. Oas. 710; 456 98 
100.L.J. 564 14 О. W. N. 380, 87 О. 250; Jati Kar v Mukund Deb, 11 Ind. Cas. 884 16 O. 
10 Or. L. J. 87 540 W.N 199 39 С 227; 14 О.І, J. 868 406 
Jadu Nath v. Нап Kar, 1 Ind. Cas. 788; 36 0. Jatindra Mohen v. Ganendra Mohan 
141; 9 C. L. J. 109; 18 О. W. N. 1090 937 Tagoro,I A. Sup. Vol 47; 18 W. R. 350; 0 B 
Jadu Nath Poddar v. Rup Lal Poddar, 38 O. 007 L. B. 877 285 
at p. 978 10 O. W. N. 650, 4 C. L. J. 22 . 281 | Javerbai v. Kablibai, 15 В 328 949 
Jadu Nath Prasad v. Jagmohan, 26 А 541, А W. Jawahir Mal v. Raja Shah, 05 Р. В. 1002, 21 
N. (1908) 08 970 | РТ. R. 1008 617 
Jadunandan  Prosad Singha v. Koer Kalyan Jawahir Singh v. Baldeo Baksh Singh, 6 C. L. J. 
Singh, 18 Ind, Oas. 658; 15 O L. J. 61 at p. 68, 872; 10 O. О. 198 (P. 0.) 883 
16 O. W. N. 612 325 | Jeffreson v. Morton, 2 Wma, Bund. т ab p. 12; 85 
Jadunath v. Ram Soondar, 7 W. В 174 БО? R. R. 540 296 
dag laly: Bhib Lal, 87 P. R. 1902; 25 P.L R Jegon v. Vivian, L. R. G Oh App. 742, 40 L. J. 
1902 96 Oh. 389; 19 W. R. 865 247 
Jagadamba Chowdhrani v. Dakhina Mohun Roy Ба v. Moore, (1709) 2 Vern. 009; 23 E. R. 
Ohaudhri, 18 C. 808; 18 І. А 84 10 Ind Jur. , 987 
807, 4 Sur. Р. О, J. 716 111 m кй Afusamnat Ganga Devi, 20 Ind. Cas. 
Jagadindar Nath v Madhusudan Das, 27 Ind. 888, 211 P. W. R. 1913, 81 P. В. 1013, 821 P 
вя. 24, 20 О. L. J. 807 141 L. R. 1918 491 
“Jagadindra Nath Ңоу v. Beoretary of Stato, £0 Jhabbe Lal v. Ohajju Mal, 4 А.І. J. 787; A. w. 
1. А. 44 P. C. ; 80 О. 301; 5 Bom. L R J; 7 N. (1908) 1,8 L Т. 188 jel 
О. W. №. 108 959 | Jhanda v. Mohan Lal, 128 Р. R. 1894 856 


Bingh v. ag eal l Ind. Cas, 


104; 31 A7 150, 8 Or 7.8826 A. L.J 
1018 

Jib Lal Gir v. Jaga Mohan Gir, 16 Ind. Oas, 453; 
18 О. W. N. 788 

Jijoyiambe Bayi Saibe v. Kamakshi Saibe, 8 M. 
BO В. 424 

Jivanji F Pirbhoy, Inte, 10 Ind. Ова. 658; 6 B. L. 
Ril 


Jiwan Singh v. Misri Lal, 23 І А 1, 18 A. 146; 
6 М.І. J. 47, 0 Bar. P. О. J. 676 

Jiwan Singh v. Sher Singh, 10 P. В. 1902; -172 
P. L. B, 1901 

Jiwana v. Abdulla, 2 Ind. Oas. 962 64 Р. В. 1000; 
58 P. L. В. 1909, 62 P. W. Б. 1909 

Jogemayn Dassi v. Thackomoni Dassi, 24 C. 
478 

Jogondra E Ghose v. Fulkumari Юве, 
270.7 

Jogendra Nath Roy v. Baladeb Das, 85 C. 961; 
12 О. W. N. 127; 6 О. L. J. 785 41 
Jogendra Nath Roy у. Nagendra Nermin Nandi, 
110. W N.1028 

повета Na Deo v. Ram Ohgndra Dutt, & 

0. 670, 28 L A. 87 

J ury Debes v. Kailash Chundra Lahiry, e 

24 О. 725 at p. 789; 1 О. W. N. 374 

Jones у. Kearney, (1841) 1 Dr.& Wa, 184 at p. 
159, 1 Оор. & L. 84, 4 Ir. Eq. B. 74 58 B. R. 
349 


6, 467 


814 
742 


Yol. XXVI]  , TÀBLE OF OASES CITED. * xkii 
` d —oconold: ES es : K—~voontd. ы 
Page. Ы Pagr. А 
Jones v. Reose, (1880) 65 Ala. 184 402 i cu Tm v. Peeru Meera Levvai Bowthen, 


Jordan v. Money, 5 H. L. O. 185,10 И. В. 800; 
101 В. В. 116, 28 L. J. Oh. 865 

Joshi Bhaishankar v. Bai Parvati, 26 B. 245; 8 
Bom. I. R. 884 

Jotindra Mohan Tagore v. Durga Dabe, 10 О. wW: 
N. 488 

Joykishen Mokerjee v. Atoor Rohoman, 6 C. 22, 

. 60.1. В. 675; 8 Shame L. В. 197 
Joymony-Doawee v. Bibosoon Dossee, (1887) 

' Fulton 75, 1 Ind. Dec. (o в) 089 

Joytere v. Ram Krishna Seal, 7 Ind Oas. 700; 18 
О І. J. 257, 15 О. W. N. 512 

Judoonath Ohuckerbutty v. James Tweedie, n 
W. R. 20 

fags! Mohini Dasi v, „Bri Nath Ohatterjoe, 7 Ind. 

477; 12 O. L. 4. 609 

Jugalkishore v. Lakahmandas Raghunath Das, 
28,B. 659 

Jugdeo Singh v. Habibullah Khan, 6 O. L. J. 
612; 12 0. W. N. 107 ` 
Juggur Nath v. Kishen Pershad, 7 W. B. 288 . 
Juggut Mohini Dossee v. Bokheomoney Dosseo, 
l4 М. L А. 280; 10 B. L R. 19; 17 W. В. 41; 2 
Buth P. О. Ј 512; 8 Bar. P.O. J. 28; 20 Eng. 
Rep. 705 

Jugobundhn Pattuck v. Jadu Ghose Atkuibi, 19 
О. 47 

Juji Kamti v. Ашим Bhatta, 17 М 882 

Jung Bahadur v; Mohadeo Prosad, 81 O. 207, 8 
О. W. N. 100, 

Juswant Singh v. Doolee Ohand, 25 W. R. 255 
a? р. 258 s 


е M K - 


424 


817 


Kabil Sardar у, Ohunder Nath Nag Chowdhury, 


20 О. 580 
Kadir Bakhsh v. Bhavani Prasad, 14 А. 145; A. 

7 тү. Х. (189%) 6 

Kadir Mohideen v. Alag&ppe Ohettiar. 12 Ind. 
Ова. 566; (1911) 2 М. W. N. 894 

Kahna v. Kahn Bmgh, '06 P. R. 1870 

Kali Charan v. Banjmhi Mohan Das, 16 W B 
830, 0 B. L. B. 727 

Kali Charan v. Jewat Dube, 28 A. 51; A. W. М, 

19061 180 
andal v. Ransarbasw a Obakravarti, 32 C. 

967; Ө О. W. N. 721, LO. L J 476 

Kali Sundari Debya v Girija Sankar Sanyal, . 
11 Ind Uas. 184; 15 О. W. N. 974 

Kalidas Mullick v. Kanhaya Lal Pandit, 11 C. 
Dt A. 218; 8 Ind. Jur. 688; 4 Bar Р.О. 
J. 578 

Kalka Prasad v. Bhuiyan Din, 2 Ind. Cas 180; 
81 А. 6A L. J. 222 " 

Kalu Mirsa v. Emperqr, 5 Ind Oas. 29; 87 C. 01; 
11 Or. L J. 28; 14 О. W. М. 40 

Kama Kutty v.Udayavarmg HalneVulia Raja 
of Ohirskal, 17 Ind. Oss. 65; 33 M. L J. 403; 
13 ML. L. T. 430; (1912, M. W. N. 115413 Ог. 
L. J. 763 

Kamal Narain Ohowdhry 
R. 47% 5. O9 L. J. 331; 


0. W. 
RITE г 


241 
872 


1008 


408 
822 
207 
834 


481; 7 M. L. J. 203 988 
кыш eymoney Bewah, Iw the goods of, 21 О. 

607 i .. 859 
Kandacha&ry& v. Govindacharys, 12 Ind. Oas. 

566; 18 Bom. L. В. 1005 .. 168 ч 
Kandesemi v. Subramania, 18 M. L. J. 870 451 . 
Kandi Ram v. Durga Prasad, 27 Ind. Ова. 913; 

18 A. L. J. 278 916 

Ohandre Mandel] v. Madhu Sudan, 20 

Ind. Oas. 417; 17 О, L J. 687 е 
.Kanhaya Lal v. Narain Das, 99 P. R, 1804 B18 5 
Kannan v. Nilakandan, 7 М. 887 408 Ы 
Kanto Ram Das v. Gobardhan Das, 85 O 788 546 
Кароо Баты; Keshram Koooh, 11 W. В. 

TIA, 
Karamat Ali y. Bihari Lal, 1 Beleot Decision, • 

' 1887 883 
Karim Nansey т. Heinrichs, 25 B. 568 at 

8 Bom. L. В. 472,8 О. ҮҮ. №. 3; 28 L 

(P. 0.) 285 
Kartick Ohandre Ghose v. Ashutosh Dhare, 12 

Ind. Cas. 168; 14 O. L. J. 425, 16 О. W. N. 26; 

89 O. 298 822, 330 
Kartick Nath Pandey v. Juggernath Ram, $7 Q. 

285 ` . 970 
Kashi Kinkar Ben v. Satyendra Nath Bhadra, 

7 Ind. Cas. 840; 15 О. W.N. 191; 12 0. І, J. 

642 96, 314 
Kashi Kuni v. Sumer Kunbi, 5 Ind, Cas, 2804, 82 

A. 206; 7 A. L. J. 206 100 
Kashi Nath v. Nathu Ram, 9 Ind. Cas. 1019, 115 

P. L. В. 1911; 41 Р. Е. 1011; 179 P. W. R.’ 

19:1, „819 
Kashinath Ramchandra v. Nathoo Keahav, 25. 

' Ind. Oas. 73; 38 B. 444; 16 Bom. L. R. 454 ... 680 
Kazbibai v. Bitabei, 11 Ind. Oas. 500; 18 Bom. 

L. R. 552; 85 B. 880 168 - 
Katama Natchier v. Raja of Bhivagun 9 

М.І A б39 аё р. 624; 2 W. В. (Р. 0. aga, 0 

К. GT Bott P. OI G2) een Eod. 

957 
ыа Bepenamma v. Kaitika Kishnamma, 80° 

М. 281; 17 M; L. J. 20 271 
Kaulesra v. Jarai Kusaundhan, 28 А. 288; A. W. E 

М. (1905) 206; 2 A. L. J 063 . 98 К 
Kawa Manji v. Khowaz Nuxsio, 5 O. L, R. 278 .. 507 = 
Kaxee Abdool Mannah v. Buroda Kant Banerjee, 

15 ҮҮ. В. 894 78» 
Kedar Lal Marwari v. Mahon Porshad, BIT, ^. 

57 (P. 0.) 81 О. 882, 8 О. W. М. 600 188 
Kedar Nath v. Saiyad Hafiy Ali, 10 О. О. 866 ., . 966 
Kedar Nath Banerjee у. Ardha Ohunder Roy, 20 e 

О. 64; 5 Q. W. М. 768 

| Kemeya. te, In re, (1892) 2 Oh. 213, OL L, J. 

Oh. 877; 66 L. T. 752, 40 W. В. 423 477 
Kemp v. Westbrook, 1 Ves. (беп) 278; 27 B. в. 

1050 406 е 
Kenarain v. Kailash Chandra, 19 Ind. Cas. 904, 

18 0. L. J. 58 806 
Kendall v. Hamilton, 4 A. О. 504, 48 L. J. Q. B. 

106; 41 L. T. 418, 28 W. Н. 97 95 
Kery Kolitany v. Moneeram Kolita, 18 B. L. B. 

lat p. 44, 19 W. В, 807 с 44 
Kesar Singh v.,Ganga Singh, 2 P, В. 1882 501 

~ 6 


I&-— contd. 
бә 
Keshab Panda v. Bhobein Panda, 21 Ind. Oas 
538; 18 O. L.J. 187 
Koshavial Bochar v. Pitamberdas Tribh-ivandas, 
.18B.201 . 
Keahavram v. Ranchhod, 7 Bom. L.B 811; 20 
B. 186 
Kesserbai v. Valab Raoji, 4 B. 188 at p. 209 
Kowal Krishna Singh v. Bookhari, 24 C. 178; 1 
O. W. N. 248 
Khadam Hussain Khan v, Murad мы, 15 Ind. 
Сак. 187; 284 P. L. R. 1019; 87 P. W. 3. 1912; 
8 T. L. R. 668 
Mel v. Dahn, 32 І. A. 28; 82 О. 206, 2 
AL 4. 14 10. L J. 684 7 Bom. L. R. l; 0 a 
О. W. N. 201 (P. О.) 141, 797 
. Khairti v. Matab, 11 Ind. Ова, 211; 185 P. W. B. 
1911, 214 P. L. В. 1911 
. Khaja Ensetoollah v. Kishen Boondur, 8 W. R. 
896 at p. 389 
Khan v. Mahanda, 32 P. B. 1902; 80 P. L. Е. 
1902 
ER" Pestonji Eduljee Guydar, 1 С. W. х. 


941 

Khetije Bibi, In the watter of, 5 B. L. R. 557 . 554 
Khene Balaram v. Narhar Ganeah, Ref. No. 51, 

dated z9th August 1882, Dig. C. В. Part 1, 20° 937 
Kherta Mohan Ohatterjee v. Моһіт Olandra 

Daas, 18 Ind. Ous. 606; 17 О. W. N 518 780 

814 


248 
671 


1006 
178 


808 


572 


Khotter Mohan Pal Roy v. Pran. Cristo Kabiraj, 
3 0. W. N. 871 

KhisH Ram v. Gulab Khan, 11 Ind. Ова. 892; 88 
P. В. 1911; 190 P. L. R. 1911 

Khirodamoyi Desi v. Adhar Ohandra Glose, 21 
Ind. Oas. 516, 18 C. L, J. 321 

Khunni Lal v. Kun wur Gobind Krishna Narain, 
oy ea oe A. 856,150. W. N. 646 


185 


‚ (1911) 2 

King v. Hoaro, 18 M. 

8 Jur, 1127; 2 Dow T1 
King v. Buuth, (1900) £ О 


King's Croes Industrial Dwellngs Oompany, In 
не, (1870) D. B. 11 Eq. 146; 23 L. T. 585; 19 
W. R. 225 45 
Kinne v. Kinne, "(1881) 9 Qonneoíiout 102; 21 
Am. Deo. 732 
eKirk v,Kirk, (1002) P. 145,71 L J. P. 48 87 L. 


T. 148 406 
Kirpe. Nath Pal v. Ram Lakshmi Dasya, 1 0. 

W, N. 703 .. 958 
Kiril Ohunder v. Atkinson, 10 0. W. N. 640... 817 
Sad беш» MINE NEP qnd 

W. М. (1890, 216 284 
Kishen Lal v. Umrao Bingh, 30 A. 146 6 AL. 

J. 121; A. W. N. ( 908) 40 
Kishen Ohunder v. Ashoorun, (1868) Marshall 

647 141 
Kishen Parshad v. ow Naa a Pagh, 8 Ind. Oas. 

139,38 Т. А 45; 38 A. X72; 15 0. W. N. 821; 
ALS. 256; 9 M. L T. 843; 21 M. L. J. 378; 

18 О. L. J, 845; 18 Bom. І. В. 859; (1911) 2 

M. W. М. 895 (P. О.) Ў 
Kokla v. Peary Lal, 21 Ind. Cas, 29; 11 A. L, J. 

765; 85 A. 502 . 408 


INDIAN CASES. 


.Kondope v. Devarakonda, 


NUS 


K —concld. 


` 


Kommachi Kather v, Pakker, 7 M. L, J. 6% pes 
AL. 107 970 
Kommeneni Chinna Veer&yya v. Kommeneni 
Lakshmi Narasamma, 15 Ind. Оез. $18; 87 M. 
406; 29 M. L. J. 876; 11 M. L.T. 184, (1913) 
M. W. N.413 1003 
6 Ind. Cas. 206; 24 M. 
178;11010) AL-W. N. 117, 7 M. L. T. 851; 20 
M. L. J. 508 1000 
Konnailla v. Ishri Singh, 6 Ind. Oas. 189; 83, a. 
489; 7 À. L. J. 420 ‚970 
Kripamoyee Dassi v. Mohim Chandra Datt, 10 
О. W. N. 232 750, 751 
Krishna Ohandra Dutta Ohowdhury v. Khiran ^ 
Bajania, 3 C. L. J. 222; 10 0. W. N. 400 
Krishna Kamini Debi v. Dino Moni Chowdhu. 


rani, 81 О. 658 912 
Krishna Tanha]i v. Abe Shetti Patil, 4 Ind. Cas. 
883; 94 B. 3% 11 Bom. L. R.3886 
Krishngbei v. Hari Gorind, 31 B. 15, 8 Bom. T. 
В. 813; 1 M. L T. 370 880 
Kuishnaji v. Maruti Appa, 7 Ind Cea. 12 
Bom. L. В. 762 P "9 818 
Krishanji v. Ваша, 24 B. 860; 2 Bom. L. B, 
487 361 
Krishnacharya v. Lingawa, 30 B. 270 607 
Krishnama Ohariar v. Narasimha ан 31 AL 
114, 8 M. L. T. 806 181 
i v. Kosava, 14 M. 68^ 118 


Krishnasami Naidu v. Bomasundnram Obetiar, 
30 М. 885 17M. L.J. 05, ZM L. T. 116 
(F. B.) 265 

Krishnarav v Vasudey, 8 B..871 . * bOT 

Kulaikads Pillai v. Viswanatha Pilla: 28 M. 220, 

15 М.І, J. 213 © 823 

Kuldip Singh v. Gillandera Arbuthnot and бо. 

26 О. 615; 4 О. W. М. 788 

Kullan v. Empe:or, 2 Ind. Oas, 843; $2 М. 173, 9 
Cr. J. 571 184, 906 

Kumer Нагі Narayan Deo Bahadar v. Sri. 
ram, 6 Ind. Oas. 785, 37 og tes ek 
748 (P. C.)) 11 0. L. J. 663; 7 

^ M. L. T. 51; 12 Bom. L. R. 

(1810) M. W. М. 80087 L A. 1 

Kumara Tirumalai Naik v. 

Sauri Naik, 21 M. 310 4 

Kunja Behari Hundal v, Sambhu Ohandra Boy, 
8 C. W. N. 282 

Kunjbehari Lal v. Ilahi Bakhsh, 6 А. 64 


Kunji Amma v. Raman Menon, 15 M. 494 7 
M. L. J. 282 $56 
Kuppe v. Dorasami, 6 М. 76; 7 Ind. Jur. 75° ... 408 
Kuppayammal у. Ammani Ammal, 22 M. 345 — 750, 
51 

Kuppusamy Аіуаг v. Venkutramier, 15 М. L. J. 
402 690 

Kure Ма] у. Ram Nath, 28 A. ts A. WeN. 
(1906, 67; 3 A. L. J. 318 e 829 

Кшт Chowbey v. Jankes Perad, 1. Agra н. с, 
R. 164 е 787 

Kurri dd Korri Bapiredai, 90 M. T 
IM L. T. 168 (F. B.); 10 M. L. J. 895 £73 

Kusum "Кашат. Satishandra Nath Boae, 8 Ind. 
Sas. 787; 18 О. W. N. 1128 281 


Kyan Pon v. Yan IT B, Б. (187. 11) 
П, 10 33 


Vol. XXVII] xlv 
БД 
І, 2 ° T;—eoncld. 
е * 
> Pago 
Lachmen Das v. Obater; 10 A. 29; Aw. N. London & North Western Railway Company v. 
( 887) 279 - 651 M*Michael, (1851) 20 L. J. Ex. 288, 6 Ex 278; 
Lachmi Narain alias Munnuji v. Rim бю 6 Railw. Cas. 495. 
Das, 20 Ind. Cas. 658; 85 А. 425, 11 A. L. J. London Corporation v. Оох, (1868) 2 H. L. 239 
018 182 at p BOM pa L 3- Ex 2205) 10 Wi RA 
лоч, Har Bahai, 12 А. 48; А. т N. (1888) т Lord Gwydir, Xe parte, 60 Е. В. 717; 4 Madd. 
181 ^ 852 
Lakhan Мага Dap v. Jainath Pandy, 840. 516 Lowry v.Wiligms, (1895) 1 I В. 274, 1 Irish 
11 0. W. N. 626; 5 O. L. J: 467; 3 M. L. T. 810 Law Reporta 741 
(F. B.) 358 | Luchmeahar Singh v. Dookh Mochan Jha, 24 C. 
Lekhmidas, In re, 5 Bom. L., R. 960 : 898 677 801 
Lekhmides Ramdas v. Jamnadas Shankerial, i Luchmi Narain Bingh v. Nand Kishore Lal Das,' 
B. 804. 902 29 О. 587; 6. О. W. М. 484 .. 892 
Lakhahminareyana Aiyer v. Ulagammal, 20 Ind. Luchmun Lal v Mohun Lall, 16 Ж. В 179 .. 40 
Ова, 528; 28 M. L J. 268 983 | Luckhee Narain Banerjee v. Ram Kumar Mu. 
Lakshmanaswami Naidu v. Rangainma, 26 M kherjee, 15 О. 564 224, 
31 408 | Luddington ond Amner's case, Godb. 27; 78 Е. 
Lakahmi Oharan Saha v. Nar АП, 11 Ind. Cas. B. 17; 2 Leon 02; 74 Е. E 884 3 Leon 80; 74 
626, 15 О. W. N. 1010; 88 О. 986 588 В.В 559 .. 142 
Lakshmi Oharan Sein v. Bris Ohandra Roy, 9 Lutchmeepat Singh v. Badaullah Nushyo, 9 C. 
Ind Cas. 684, 18 O. Dg. 10r 296 606; 12 O. L. В. 882; 6 Bhome L. R. 27 404 
Lakshmi Narayans Ananga Madhawa . Lutchumanazn Chetty v. Моа lbureki Marak- 
Doo, 16 M. 208, 2) L A. 9j 17 In Jur. 106,8 kayer, 6 M. H. O. R. 90 749 
Sar. P. O. J. 270 285 Е ` 
Lekahmibei v. Jayaram Hari, 6 B. Н. О.В. м 4 
(A. О. J.) 153 ai p. 156 178 
Lala v. Xahar Bingi, 16 Ind, Caa. 187184 A. 65% А 
10 A. L. J. 299 84 | M'Quoen v. Farquhar, (1805 TENSA MOT ЕҢ; Е 
Lalessor Babui v. Janki Bibi, 19 О. 615 679 212, 82 E. B. 1108 204 
Lalji v. Kunnu Lal, 8 О. О 370 511 | Ма Nyo v. Ma Yauk 4 L. B. R. 256 634 
„Lalji Lal v. C. J. Barber, 15 A. 884 A, W. N. М» Ор у. Shwe O., 8. J. І. B. 878 . 634 
1893) 121 T8 Me Po v. Ma Thin Yin, 4 L. B. В. 287, 14 Bur. е 
Oudh Bebaree Lall v. Banoe Mewa Кооп. L. В. 280 034 
wer, 8 Agra H. О R. 88 989 | Ma Tin May v. Maung Maung end Wightman 
Lelfbhai Bepubhai v. Oassibai, 5 B 110 at and Oompany, Lid, Otvil lst Appeal No 14 ч 
. pp. 125, 128; 7 O. L. В. 445; 7 L As 212 . 1178 | of1918 T89 
Lallubhai Bapubhal v. Manku 2B.888 . 107 | Me Yin Ze v. Nash, 16 Ind. Ces. 353; 8 L. В В. 
Lalta Prasad v. Ram Karan, 14 Ind. Cas, 187; 84 58, 5 Bur. L. T. 85 004 
A. 426; 9 A. L, J. 666 404,025 | MacBride v. epee (1963) 14 Ohio. 8t. Вер. 
Landell v. Baker, 6 Eq. 208 400 840; 84 Am. Deo. 888 . 1487 
Lene v. Ootton, 1 Ld. Raym. 646 at p. 650; 91 E. Macnaghten v. Mahabir Pershad Sfhgh, 9 O 
В. 1882 ^ T28 | 656 (P. O.'; 11 O. L. 494; 101 A. 25, 7 
Singh v.J&nki Koer, 12 Ind. Cas. 151; Ind. Jur. 104, 4 Ваг, P. О. J. 417; 4 Bhome 
39 О. 265; 14 О. L. J. 481 803 L. R. 285 ` 984 
Leari v. Renad, (1802) 8 Oh. D. 402; 01 L J. Oh. Madabhushi Seahacharlu v. Singara Boahayya, 7 
580; 67 L. T. 275; 40 W. В. ӨТӨ 693 M. 55 748 
Leven Ashton v. Madhabmoni Dasi, 6 Ind. Madan Lal v. Chuttan Singh, 16 Ind. Ова. 297; - 
„ One. 800; LI O. L. J. 48% 14 0. W. К 205 10 А.І, J. 101 908 
Levels v. Fothergill, L. В. 5. Oh. App. ‘ion 247 | Madan Mohan Mondul v. Baikunta Nath Mondul, 
Limbe v. Rama, 18 B. 548 405 10 O. W. N. 880 895 
Lingappe Ningeppe v. Bangaws, 6 Ind. ent Medan Mukund Lal у. Jemna Ksulapuri, 2 А, 
12 Bom. L. R. 370 ' 98 L. J. 128; А. W. N. (1908) 48 TOT 
Little v. Superior Court, 74 Cali, 219 148 | Madhab' Мош Dasi v. Pamela Tambat 8 Pod. 
Li v. Bawyards Oo., (1880) 5 A. О. 25; Cas, БӘТ? 13 О. W. N. 837; 12 O. L. J, 828; 87 
42 L. T. 88-4 28 W. R. 387, 44 J. P. 892 478 C i 885 . 
Liynvi Coal Co. v. Brogden WT 11. Eq. 188 Madhu Sudan беп у. Kamini Kanta Sen, 32 C. 
at pie tes ey L.J. Oh . 4& 28 L. T. 518, 19 1028, 9 О. W. N. 895 501 
W. E. 106 248 Маі v. Doshi Muljt Bhaichand, 25 B, 
DUAE Guibert, 6 В, S, 100; 12 Eng. Bep. 681; 8 Bom. L. R. 255 571 
85 L. J. Q. B. T4 L. B. 1. B i15 33 v. Mehdi Hossein Khan, 81 O. 95 at 
LU 608 14i K. R. бз. 124 p. 108; 8 O. W. N. 80 781 
v. Bank of Bootlond, (1906) 1 E. B. Brahms v. Bhol Dass, 20 Ind, Ом. 105; 
141, 75 L. J. К. B. 218; 94 L. T. 158; 22 T.L. , О, L. J. 352, 18 О. W. М, 657 284 
В. 187; 54 JY. R. 270 > n 456 Maha Porahad Ringh +. Burondra Mohan Singh, 
A * е А 4 Ind. Gas. 56; 9 O. L. J. 288 М 528 


TABLE OF CASES CITED. è 


‘ 


ee 


xl vi 


M —contd. 


^ е 


Pope. 


Maha Prosad Singh v. Ramani Mohan Singh, 25 
Ind. Cas. 451; 27 AL L. J 459 at p. 466 è 
(P. С.'; 18 0. W М. 994; (10 4) M. W. К. 585, 

1 L. W 619; 20 O, L. J. 731, 16 Bom. L B. 824, 
16 M. L Т. 105 

Mahabir Prasad v. Husammat Taj Begum, 23 

Ind. Cas. 042; 27 М. L. J. 18, 1 L. W. 969. 


48 


19 О. W. N 162 404 
Mahndaji Sadashiv, Im the matter of the petition’ 

of, 11 B. 876 761 
Mahadeo Kunwar v. Bisu, 25 A. 687, A. N. W. 

(1903) 103 
Mehadev Lal y Dhamaj 120. W М. 750, 7 C. 

L, J. 876,1 Or. L. J. 842 
Mahndev Ram Меша Satar v Babi Ohiningji : 

e Butar, 26 B. 780; 4 Bom. L. R.3 8 118 
Mahadev Sakharam Parkar v. Jana Natoji Hat- 

ley, 14 Ind. Cas. 447, 36 B. 873; 14 Bom. L. R. 

115 .. 480 
Mehadu v. Rujaram, (1887) 6 Un. P. J. 218 , 1007 
Mehamaya Debi v Haridas Haldor, 27 Ind. Cus. 

400; 19 О. W N 208, 20 C. J. 188 441 
Mabananda Ohakravarti v Mongala Kootaul, 81 

0.08], 5 C.W N 804 615 
Mahara; Kumar Bindeswari Oharan Singh v. 

Thakur Lakpet Nath Bingh, 18 Ind.'Cas. 26; 

150 W. N. 725 390 
Maharaj Towarl v. Harcharan Rai, 26 A. 144; 

‚А.у. М (1908) 212; 1 Cr. L. J. 389 . 
Maharaja Vixi&nggram v. Ohhango Kurmi, 6 

Ind. Cas. 884; 7 A. L. J. 685 913 
Mahorajah Grees Ohund Boy v. Sambhoo Chand 

Roy, 5 W. R. 98 (P. C.) 881 
AMaherajah of Burdwan v. Tarasundari Dobi,0 . 

О. 619 at p. 622; 18 O. К 84 10 I. A. 18, 7 

Ind Jur. 212: 4 Ваг. P. О. J. 4'4 827 
Маћега of Venkatagiri v. Sheik Moha&deon 

25 Ind. Cas. 590, 1 L, W. 602 601 
Moherani of Burdwan v. Krishna Kamini Dasi, 

14 О. 865 (P. O., 141. А. 80; 11 Ind. Jur. 

275, 4 Sur. Р.О J. Ti2 . 480,827 
Mabiafi Mal у. Empress, 28 Р R. 1900 Cr. .. 201 
Mahima Chandra Sirdar v Keli Mondal, 13 C. 

W.N 107 978 


Mahmud Bakhsh v Hassan Bakhsh 11 Ind Cas 
708; 7 P. Н. 1012, 280 P. 1. В. 1911; 155 F. 


| 


W. R. 1911 
жо Ali v. Abdul Gunny, 9 О. 744 12 C. р. 

В. 26 
Mahomed Агай Chowdhry v. Yakoob Ally, 15 

B.L В 357; 24 W. В 181 119 
Mahomed Bux v. Abdool Kureom, 20 W. R. 458 607 
Mahomed Hossein Khan v. Mahomed Behind: 

din Khan, 13 С. L. Е. 880 290 
Mahomed Wisset Ali v Hamn Banu 21 О. "m 

20 I. А. 155 Tli 
Mahomed Shanisool Huda v. Bhewakram, 2 É 

A 7, 22 W. R 400; 14 B. R 726 
Mahomed Wahib у Mahomed Ameer, 82 C. 527, 

iC. L J487 -H 
Mahtsb £mgh . Hirss Lall, (1867) 1 W.P. H. 

б Е #8 He 
a aah Bachcehi, 3 A. L. J. 561, 28 А 655, A. W. 

1906) 165 

Major Drothois v. Franklin Ф Sou, (1403) 1K. 

D 712, 77 L. J. K. B. 601, 081 L. T. 025 . 485 


. 
+? 
ө 


IKDIAN CASES. 


NI—oonid. 


[1215 


y 


Page. 


Makhau v. Emperor, 5 Iud. Cas. 720, 6 Г. W.-R. 
1910 Or; 1! Cr L. J. 211 e 

Makintosh v. Crow, Ө О. 669, 13 C. L. В. 102 

Malkaríun v. Narhari, 271 A. 216; 25 В 837; 5 
C oy 10; 10 M. L. J 808; 2 Yom. L. R. 027 
(Р.О 

МаПеват Naidu v Jugala Panda, 23 M. 202  . 

Mallik Fateh Sher Khan v. Mallick Sher Babn- 
door Khan, 6 P. B. 1868 Rev. 

Mallika v. Ratan Mani, 1 О. W. N.493 

Mancharam v Pranahankar, 6 B. 208 

Manchester, Sheffield, and Lincolnahiro Railway 
Company v. North Central Waggon Company, 
18 A О. 554; 58 L. J Oh 219, 69 L Т. 780; 
87 W. В 30^ - 

Maneshar Bakhsh Eingi v. Shadi Lal, 3 Ind. 
Oas. 885; 10 О. L. J. 70, 81 A 886; 6 A. L.J. 
707; 11 Bom. L. В. B84 81 O. W. N. 1089; 6 
M L. T.71; 12 О. О. 800, 19 M. L. J. 488 
(Р.О) is 

Mangli Prasad v. Pati Rain, 1 A. L J. 360 

Mangol v. Young, 10 Mac. 901; 6 Scottish Law 
Reporter 217 

Mangun Jhe v. Dolhin Golab Koer; 25 С. 602; 3 
O. W. N. 265 

Manikka v. а а Chetty, 29 x. 
558, 10 M. L. J. 41 

AManikka Odgyan v. ИМЕЯ Pillai, 20 М. 
507; 2 M. L. T. 847, 17 M. L. J 291 

Manila] Dhunji v Gulam Husoin, 18 B. 12 5 

Manindra Nath Nandi v. Secretary of Stato for 
Inda, б O. L. J. 148; 84 О. 257 

Maniram Seth v. Seth Rupchand, 88 О. 1047 

, (P 0), 88 L А. 185,10 О W. №, 874, 4 C. L. 

І. T. 109; 18 M. L. J. 800; 2 N. L В. 190 

Manods Sundari Dasi v. Modhu Sudan Des, 8. А. 
No. 5.8 of 1901 decided on Augnat 18th 1008, 
(unreported) 

Manohar Lal у Pars Ham, 07 Р. R. 1007; 51Р. 


1. В. 1907; 38 P. W. Б. 1907 
Manuel Louis Kunha v Jnana Coelho, 81 М. 187; 

18 M. L. J. 158 
Manurattan Nath v. Hari Nath Das, 1 О. L J, 

500 at p. 502 

Marianniss v. Ram Kalpa, #4 О. 285; 5 О. L J. 

£69 926 
Магкарші Reddiar v. Thandava Kone, 25 1nd. 

Cus. 016, (1914) M. W. N. 798 284 


Marker v. Kenrick, 13 О. В. 188; 22 L 1,С Р. * 


129. 17 Jur. 44; 188 E, К. 1109, 08 R. Н. 

488 *.. 246 
Marmavula Vonkatakrishnayya v. Алпаршті 

Ammameri, 12 Ind Cas 893; 10 М.І. T. 804 

(1011; 2 М. W. №, 880 
Marriott v. Hampton, 7 T. R. 200; 2 Esp. 840; 4 

E. В 438; 101 E. R. 968 è 628 
Marrivuda Chinna Ramayya v. МОЕ Ven- . 

Latapplah, 8 Ind. Cas. 1102; (1910) M. W. N. 

839,9 M. L I7 M2 e838" 
Маган, І. те, (1008) 55 Ай. £60 78 
Marah v. Tyrrell, (1827) 2 Hagg S4at 122 281 
Martin v. Seamore, (1670) 1 Ch. Cas. 170 . 987 
Mash Khan v, Queen Empress, 2 P. E, 1807 Cr. 155 

2 ` z 


s * Е е 
. 


J. 94. Bom. L. В. 501:3 A. L. J. 52571 Moe ds 


USC 


{ 


- Vol. XXVII] 
| M —oontd. _ 


mad Ali, 13 Ind. Oas. 976, 18 O, 
L T. 145, '1912) М. W. М. 
5, 150. D. J. 270; 14 Bom. 

0. 0. BUM L.J.0, 88 L А. 

at p. 228 

Matadin v. AU RE po О 197 at p. 208 . 

Mathew Manning’s селе, ( 6`0) 8 Coke 94, 77 
E.R.0 8 

Маша v Bahala 19 А. 84, А. W. М. (1£90) 
1€9 

Maula Bakhsh v. Dovi Ditta, 6 P. В. 1907; 64 P. 
W. В. 1907; 123 P. L. В. 1007 H 

Maung Po Lat v. Mi Po Le, S J. Ê. В. 212  .. 

Maya Ram v. Neabet, А. W. N. (1885) 02. ^ 

Mayno v. Fletaher, 9 B. & O. 882; 4 M. & Ry. 
811; 7 L. J. (о. в.) K. B. 26Р; 100 E. R. 143 

Slaynerds’ Settled Estate, Ia re, (1890; 2 Oh. 
347, 68 L. J. Oh. 009, 68 J. P. 552; 48 W.R. 
90; 811. T.108 > 

MoGarron v. Wolti, 27 A. 102, А. W. N. (1904) 
277, 1 A. L J. 697 

AMelnenuy v. Booretary of Stave for India, 18 
Ind. Ces. 370; 88 О. 797 

MoLeon v. Smith, (18 0) 49 Wis. £00 

Modiana v: Comet, (1900) A. О. 118 at p. 116, 60 
L J. Q B. 35, 48 W. R 895, 82 L T. 96, 16 T. 
I. К. 194; Ө Asp. М. О. 41 

Medloy v. Medley, (1887) 7 P D. 122 at p. 125 
SLL. J P.74, ЗО W. R 997 

Мовгап Saib v. Hatnavolu Mudaly, 21 Ind. Cas 
708, 87 M. 181, 25 M. L 7.1 

Mee-udin Вай v. Rahisa Bibi, 27 М. 35 

Mogh Lal v. Raj Kumar Thakur Gridhari Singh, 
84 О. 858 at p. 887; 5 О L. J. 208,110 W.N. 
531 

Mogbasj v ' Ganga Bakhsh, 7 Ind. Cas. 286, 7 A. 

20 

Meghro] v. Hargayan, 7 Ind. Cas. 201; 7 A L 

. J. 655; 32 A, 590 note zi 

Mellor v. Spateman, ('631) 1 Saunders 340 bg 

Mercer v. Denne, (1904) 2 СЬ. 584 at p. 578, 03 
J.P 479; 1741, J. Oh. 71, 91 T. T. 6 8, 53 W. 
Е. 66, 8 L. G. rie dat 

Morivale v. Carson, (1888) 20 9 В. 27 


QU III Е 231; 
м Docks Trustees v. Gibbs, 1 H. L. 
ey Dok Trot J Ex 225; Jur. 
571; 14 L. T. 0677; 14 W. В, 872, ПЕВ 1°00; 
°145 Б Н. 885 
Measfs James Finlay & Оо. Ld. v. Mesara. Davi 
Sassoon & Co., 27 Ind. Oas. 102; 88. L. R 05 
Mewa Kobr v Bannrsi Prasad, 17 A. 583; A. W. 
N (1895) 121 : 
Mg Hma v. Po Thin, LL. В R 507 
Mg. Nyunv. Ma Nyoin Zen, U В B. (1892.16 
If, 375 
Mi Hla 
H, 
Ai Saw Муш v "Abi Shwo ти, ви Ca». 915 
U. B. R. (1912) 125 : 
Misjan v. Abdul Jubbar, JO С W. х, “020 
Midnapore Zenundari Co, Ltd. v. Govinda 
Mahto, 80. L. J. 31. : 
Mihin Lal v. Badri Prasad, 81 A. 436, А. W. У. 
(1925) 86, æA. L, J :07 s : 


M 
.2 


As pp. 
J. P. 


93; 
J к. 
E 
id 


In v. Bhwe Yan, U. B. В. (1827- 190 ) 


4 е 


: Page. 


83, 475 


817 
820 


725 


TABLE ОЁ CASES CITED. 


: 
: 
: 


e 
М —сом4. 


Minalal Bhadiram v Kharwetji, Earset) v. Міпа- 
lal Shadiram, 30 B. 395; 8 Bom. L. R. #96 .. 

Mir Moxnffur Ali v. Kali Prosad, 22 Ind. Сав. 
7989; 19 О. L. J. 29; 18 О. W. N. 271 

Mir B&rwaorjar v. Fakhornddin Mahomed, 18 
Ind. Oas. 331; 9 A.L J. 88; 160. W. N. 74, 
os 2) М W N. 23 15 0. L. 7. 69; 14 Bom L. 
R.5, 3902 2, 21M. L. J. 1:56; 89L AL 
(Р.б). 

Mir Waxirud-dinv Lala Déoki Nandan, б. C. L. 
J. 478 at р. 488 

Miren Bakhsh v. Afssawwmat Alisjawai, 25 P. R 
1882 

‘Mirza Shamsher v. Kunj Behari Lal, 12 ©. W,N 
27?; 7 O. L. J. 414; 8 M. L. T. 213 ` 

Misir Ragho Bardial v. Sheo' Baksh Ringh, 9 C. 
439; 12 O. L. В 520; 0 I À. 197; 7 Ind Jur. 107, 
4 Ваг. P. О. J..895; Rafique and Jackson's P. 
O. No. 70 

Mitchell v. Maxent, (1800) 4 Wallace 287, 71 
0.8; 18 Lew. Ed 326 

Mitchell v. Reynolds, Р. Wma, 181; 24 E В. зї? 

Mithen Kunwar v. Musammat Behsa, 11 0. О, 


845 

Mithi Bai v. Conji Kheraj, 20 В 571, 4 Bom L. 
R 9 

Mitta Kanth v Neerunjun, là В І. В 166, 22 
W. B. 437 

Moaxxim Hossciu Khan v. Raphael Robinson, ?8 
О. 64!, 5 О. W. N. 741 

Mogul Stesinahip Company v. MoGregor Grow 
Ф Оо, (1802) A.C 25, 6L L. J. T 295, 60 
L. T. 1,40 W. R 887, T Asp M. © 120; 50 J.. 

101 

Mohaboe» Pershed v. Mchaboer Bingh, 7 C. 591; 
сів 64 

Ep Prosad Singh v. Adhikant Kunwar, 21 
О. 478 

Mohamaya Prosad Singh v. Ram Khelawun 
Singh, 15 Ind. Oas. 911; 15 О. L. J. 034 

Mohan r. Kashingth, 8 N. L. R. 02 + 

Mohendra Ghoshal v. Bhuban Mardana Lal, 0 
Ind. Cas. 8:0, 88 О. 1; 12 C: І. J. BCO; 14 C. Wie 
N. 945 " 

Mohendra Nath Mukhoryee +. Kali Prosad 
Johuri, 80 O. 205; 7 C. W. N 220 

Mohesh v. Manbheran, 50 L J.6 2 ` 

Mohosh Ohandre Bose v. Radho Kishen Bhatta- 

+ obarjee, 12 О. W. М. 28;6 О.І, J. 580 Я 

Mohesh Narain Munahi v. Tarcok Nath Moitre, 
20 0. 4 7; 20 I А. 80 

хаа Mondul v. Копваһ Nath Mundul, 7 О 
L. R. 71 

: Mohori Bibi v. Dharmodas Ghose, 80 C AT 
Bom L 8 421; 7 O. W, N.44, 80 І A. 114 
(P. 0.) e 

Mohammad Zahoor Ali Кап v. Hwumammat Tha- 
kooranee Rutta Koer, ії M L A. 408, 9 W. R. 
(P. 0.) 9, ? Buth P.C J. 107, 2 Bar. P.C J. 
3520. 20 К Н 177 

Alohuut Bhagaban v. 
221. A 9% 22 C. 848 . 

Mohunt Jib Lal Gir v. Mohunt "aga Mohan СЕ 
18 Ind. Cas. 453, 16 О. W. N. 708 


Mohunt lum Praperna, 


- x]vit 


440 
£50 ' 
788 


58 
187 


786 


S 
748 


+ 


xviii я 
М —contd, 


Mohunt Rema Nob] Dass v. Mohunt Deb Raj 
Daa, (1839) 6 Mac. Sel. Rep. 329; 7 Ind. ‘Deo. 
(o. 8) 918 m 

Moidin v. Oothumangani, 11 М, 416 

и v. Queen-Empress, 17 C. 608 

Bohutte & Oo. v. Luchmi Ohand, 25 О 505 
2 О. W. N. 288 

-Monohur Lall v. Gouri Bunkur, 9 О. 288; 12 О. 
І. В. 484: 5 Bhome L. В. 128 

Monohur Mukerjee, In the matter of, 6 О 758; 
60.L R 228 750, 

ALoodalay v. Marton, 1 Bro. О. О. 469, Dick 632; 
28 E. B. 1245 

Moore, In the goods of, (1888) 18 P. D. 86; 57 т. 

-J. P 37; 58 L. T. 386, 36 W. В 576; 52 J. Р. 
200 


* Moore v. Fulham Vestry, (1805) 1 Q B. 309, 64 


- L J Q. В. 228; 14 Б. 843; 71 L. 
В. 277; 60 J. Р. 508 

Moro Sadashiv v. Visa]! Raghunath, 16 B O36 . 

Moro Viswanath v. Ganesh Vithal, 10 B ILO. 
R. 444 : 

Morris v. Morna, (1861) 31 L. J. P. and М 88 

Morse v. Faulkner, d 1 Ans 11, 8. Swan 
429, 88 Eng. Rep. 
Carlston v. a. (1805). амар 687; #6 
E.R.235 - 

Moti Ват v..Kundan Lal, 22 A. 880; А. W. N 
(1900) 125 

мон Binga y. Ramohari Singh, 24 О. 699, 1 C. 
W. №. 487 

Motichand v. Ganga Pershad Singh, 24 А. 174 4 
oe 159,60. W. М 302; 291. А. 40 
Р.О.) ' 

Motoji v. Sheikh Husen, 6 B. Н. О. В. 8 s: 

Mrityunjoy v. Bhola Nath, 20 Ind, Сал. 883; 18 
О.І. J. 81 

Muhamed Gulab v. Mahomed Sullman, 21 C. 
812 


T. 882; 48 W. 


Muhammad Abdul Rashid Khan v. Dilsukh Ral, 


27 А. 517,8 A. L. J. 210; A W М. (1905) 80 
Muhammad Abdusamad v. Qurban Hussain, 81 
І. A. 80; 6 Bom. L. В. 288; 8 О. W. М. 201, 20 


А. 119 (Р 0.) 
Muhammad Ahmadullah Khan v. Ahmad Said 


Khan, 10 Ind. Cas. 803; 88 A. 481; 8 А. І. J. 


856 
Muhammad Askari v. Вайһе Bam Bingh, 22 A. 


© 507; 4. W. N. (1900) 78 


- Muhammad Ewas v. Bir] Lal, 1 A. 435 as p. 478, 


8 Buth. P. О. J. 488; 41 A. 163; 8 Beras- 


wei's P. О. J. 788 
Moh E HUMEUR Nashu, 16 Ind. Cas. 34% 10 
ЕМ РИ Khen v. Міо Jal, 

11 Ind. Cas. 220, 83 A. 788; 8 À. L. J. 901 
Muhammad Nawas Khan v. Bobo Sahib, 44 P. 

В. 1903; 75 Р.І. R. 1908 
Muhammad Nur v. Musa mmat Mahroia, 87 P. R. 


^ 1885 
Muhammad Sulaiman Khan v. Fahma, 11 А 


6814; А. W. N. (1889) 107 

Muirhead v. Muirhead, 15 A. O. 289 at p .800 . 

Muirhead v. Muirhead, (1847) 8 Bm. d М. 211 

Mujevar Ihrambibl v. Mujaver Hussain Bheriff, 8 
‚М, 96; 5 Ind, Jur. 190 as 


INDIAN OASES. 


740 - 


781 
204 


375 
679 
751 


619. 


M —oconold. 


Mujib-un-nissa v Abdur Rahim, 28 A. 283, 11 
M. L. J. 58; 8 Bom. L. R. 154 28 L A 15 (P. . 
0), 50. W.N. 177 

Mukhi Haji Rahmutulls v. Cores: niije О; 
546 at p. 551 

Mukboda v. Gopal Ohunder, 26 О. 184 

Mukhtar Ahmad v. Muqarrab Hussain, 15 Ind. 
Osa. 50, 84 А. 530, 10 A. L. J. 50 

в Treasurer of Surrey, 5 Q. B. D 170 at 

Malluk Ohand Das v. Satiah Chandra Das, 3 Ind. 
Oas. 806, 110.0 J: 56; 14 О. W К. 

Mwy T: Duke of Rutland, 28 Oh. D. ru 81 +. 

меры Committee of Dacca v. Hingoo Вар d 

896 i 

Munilal v. Golam Ниве, 18 B. 13 

Munnu Lely. Ghulam Abbas, б Ind. Cas 188, 
82 А. 287; 12 Bom. L.R 43; 11 O. L. J. 58%; 
140. W. N 704, 8M L.T. в 18 0 0,199," 
20M L.J 5901; 87 I. A. 77 (P О.) 

AMurari v. Tayana, 2) B. 2-0 

Morari Vithoyi v. Mukund ВЫ сајі, 16 B. 201 

Murigeya v. Hayat Saheb, 28 В. 287 at p. 248 

"Murphy v. Murphy, 16 Ir. O. L. В 

Murrell v. Goodyeer, (1859) 2 GL. 5', 
(x. 8191; 66 E Н. 23 

Murtazakhan v. Gajraj Bingh, 140. P. L в. 89 

Musaji Abdulla v Damodar Daa, 12 B. 270 А 

Lusammat Badho Bai v. Chaita Ham, 111 Р. Е. 
1880 

Lusammat Bali v. Musaminat Hussain Bibi, 55 
P. В. 189, 

Миыгатта! Bhagwani v. Khushi Ram, 24 Ind 
Cas 982 

Musammat Bulli Kunwar v Musamenat Bhagira* 
thi, 9 О. W. М. 649; 15 M. L. J. 265 

ктан Chand Kuar у. Mola Ham, 8 Р R. 
1 $i 

Afwaci mai Durga Devi v. Ramzan, 10 Ind. Cas. 
880; 91 P. R. 1811; 127 P.L. B. 1911 

Мизапина Fakhur-un-Nisea v. Mahk Rahim 
Bakhsh, 28 P. В 1897 u 

Musammat Gulab Koer v. Badsbah Bahadur, 
2 Ind Ons. 129, 18 О. W. N. 1197; 10 0. L, J. 


420 

Musammat Nibal Dovi v. Kishore Ohand, 8 Ind. 
Oas. 999; 67Р В 18:0, 148 P. W R. 19.0; 11 
P.L R.1911 

AMusammat Parbuity v. Mustmmat 17 
W. В. 475 д 

Mustapha Saheb v. Santha Pillai, 28 М 170. 

Mutha Venkztechalgpeti v. тепаа Vertkata- 
chalapati,Z7 M. 348 ` 

Muttevi Pattebhi Ramandjacharyaln v. Peduti 
Alagasingarach u, 9 Ind. Оез. 406; 21 M. 

L. J. 490, 9 M. L. T. 852, (1011) 1 HWS: 


145 
. 


. N x ` е 


Nabin Ohunder Gossamee v. Dribo Moyee Dobee, 
37 W. В. 520 

Nadiar Chand Singh v. (Шиш Bikhyr Singh, 
160.165 * . 


. 


[1915 


116 


917 
445 


574 


„750 


287 ^ 


778 
577 


808 


491 


501 


102 


441 


- 


1002 * 


Vol. XX VII] 


IN —contá. 


Nafar Ohandre Kandi v. Rainamela Debi, 7- 


ё е 


TABLE OF OASES OITED. ^- , 


Page 


Ind. Oas 921; 18 O. L. J. 85; 15 О. W.N. 08 .. 292 
Nagalin Pillai +. Ramachandra Tevur, 24 

М. 429; 11 AL L. J. 310 202 

Nagiah v. Muthachary, 11 M. L. J. 216 at p. 222 406 
"Nagob v. Madholala, 4 N. L. B. 49 987 
Nagu Ohetti v. Bhaskara Setl.upathi, 9 Ind. Oas. 
- 2, 9 ML. T. 191, 6914) M. W. Х.8 872 
Nahalohand Harakohand v. Homchand, 9 B. 31 178 
Najju Khan v. Ram Bali, 7 О О. 830 968 
N spe Reddi v. Vridhachala Reddi, 25 Ind 

Cas. 888; 87 М 270 992 
Nam Narain Bingh v. Lala Raghunath Sahai, . 
~ 230.467 д Es. 

Nand Lal v. Queon-Empress, 86 Р. В. 1888 Or. S 
Nand Ват v Narbad, 12 O. P. L. В 59 561, 918 

anda Kamar Bingh v. Emperor, п О. W. N. 

1128; 6 Or. L. J. 841 640 
Nanda Lal Mukherjee.v. Sadhu Oharun Khan, 

720. L. J. 08 811. 
Nandan Tewari v. Rajkishore Hai, 8. D. Board . 

of Revenue No. 5 of 1004 84 
Narain Patel у. Abdul Majid Khan, 15 C. P. A 

В. 6 Odl 
Narainsewmi Naidu v. Tallanreju Venkntasub. 

rayudu, 9 Ind. Oas. 012; 9 M. L. Т. 815; (1911) 

2 M. W. М. 2338 = 988 
Narasimmula v. Ghulam Hussain Bait, 16 М, 7i 851 
Narayan Babaji v Nano Manohar, 7 B. Н. O. ft. 

188 at p. 177 . 401 
Narayana v. Ranga, 16 М 188, 2 M. L J. 19 408 

. M Ayyar v. Vonkataramnna Ayyar, 25 

М. 220 at p 237 
Nefayana Nambudri v. Demodaran Nambnåri, 

17 M. 189; 4 H. L. J. 80 > t75 
Narayana Dow T Darmaonir, OANDIE 13 x. d 

І. J. 148° 507 
Narayanasami Naick v. Mangammal, ви. 15, 

15 M. L J. 1 тту 
Narendra Bahadur Singh v. Ajudhya Prasad, % 

Ind. Oas. 443; 18 О. О. 28 
Narendra Narain Roy ү. Ishan Ohnndre Sen, 23 

W. В. 22, 13 B. L.R (Е B.) 274 66, 287 

. Narrandas Hemraj v. Vissandas Hemraj, 6 В. 

184 880 
Narsingh Narain у, Sheikh Jahi Mistry, 18 Ind. 

Сел. 414; 15 О. L J. 3 141, 426 
Nasib-un-Nisa v. Umed Ali, Civil Appeal No. 801 

of 1992 decided by Mr. Justice Kensington 
* and Mr. Justice Ohitty on 2nd April 1906 542 
Nasfatullah v. Mujibullah, 13 A, 309; А. ҮҮ. М. 

(1891) 117 695 
NatesayYan v. Ponnusami, 10 М. 00, 3 М.І, J. l 808 
Nawab Dildar Ali Khan v. Bhowani Sahai 

8 50. L. J. 642 469 
Ne Jahan Ara Begum v. Mirzs Shuja-ud- 

din, 9 C. W. N. 865 781 
'NawalyKhwaja Mohammed Khan v. Husaini 

Begum, 7 Ind. Ова, 287; 88 А 410; 14 О. W. -~ 

N. 885; 7-A. L. J 871; 8 M. Т. 147; 12 Bom. 

Le HR. 638; 12 C. L. J. 206; 2084. L. J. 614, 

(1910) М. W. N. 813, 87 I A. 162 (P. O.) . 788 
Nawal Singh v. Emperor, 14 Ind Cas. 706; 84 А. 2 

898; 9 A. L. J. 481; 13 Or. D, J. 802 · 145 ` 
Nawbut Pattek v. Mohesh Nara MUS 0.. 

654 10.93. J. 804 | VEN 967 


N. contd, 9 


Kellayappe Pilian v. Ambelavana Pandara Ban- 
an ME 14 M. L.J, 
81 (F. B 

Ne Ohand Adhya v. Mir Golam Hossein, 8 
Ind. Oss. 853, 87 О. 170; 11 0. L. J. 317; 14 C. 
W. N. 685 

.Nemo Deo v. Parbati Kumari, 27 Ind. Cas. 5; 

O. L. J. 108 

Neti Rama Jogish v. Vonkatacharlu, 28 M. 450, 

Nettakarnppe Goundan v Knmarasami Goundan, 
23 M. 20; 8 M. L. J. 167 

New Fleming Spinning and Weering Company, 
Ltd. v. Kossowji Naik, 9 В. 878 at p. 402 .. 

New Мова Colliery Ltd. v. Manchester Te 
ton, (19068) А. О. 117, 77 L.J Oh.892; 96 

Т. 407, 72 J. Р. 169; 6L G В. 809, 94 T. L. 
E 330 | DF 

Newman v. Newman, (1870) 2 P. & D. 57; 89 L. 
J. Mat 86, 21 L. T. 652; 18 W. B. 584 

Nga Pu v U De Wainda, U. B. R. (18986) II, 

- Il ; 

. Nga Bhwe Yo v. Mi San Byu, 8. J. L. B. 108 ... 

Nicholas v. Dracachis, (1875) 1 P. D. т, 45 L. 
J Р. 45; 24 W В. 401 

Nidha Bah v. Мамі Dar, 30 L A. 54 at p. 58; 25 
A. 116,7 О. W. N. 289 ,P. 0.);5 Bom LE 
11 

Nikka Ms] v. Sulaiman Sheikh Gardner, 2 A. 
193 í 
Nilknnta Singh v. Quoon- Empross? 200.409 . 

Nilmoni Kumar т Kedar Nath Ghosh, £0 Ind. 

| Oas. 151; 17 О. W. N. 760 

Ninguppe v Gangawn, 10 В. 433 

ү! Nirodbarani Dassi v Shiba Dess, 8 Ind. Cas. 76; 
88 0.0975, 18 О W. N 1084 

7| Nisa Ohand Gaito v. Kanchiram Bagani, 26 Q.- 

| 8104,80 W.N 568 

l! Nixtarini Dasi v. Nundo Lal Bose, 30 O. 809; 7 

О. W. №. 863 

ol ата елеу, L. R.1; 15 W. 

i В. 800 

9 00) Dad v. Gokul Chandra Sen,9 Ind. 
“Oas. 2:0: 18 C. L. J. 16 

Nixon v. Smith; Timmis I» re, (1902) 1 Oh. 178 
TLL. J. Oh. 138 85 L. T. 672; БО ҮҮ. R164 

Nobendra Kishore Roy v. Durga Oharan ~ Chow- 

~dhury, 10 Tnd Oas. 287; 16 О W. N. 515 я 

Nobin Ohunder v. Isur Ohunder, 9 W. В. 506 
(Е. B.) B. L. В. Впр Vol. 1(X8 

Nobo Ooomar v. Gobind Ohunder, 9 Q. L. в. 
805 i 

Noor Ali Chowdhuri v. Koni Meah, 18 О. 18 

Norendra Nath Зігоаг v. one раа T 
А. 18 at p. 27; 28 0. 508 

North Railway Oo. v. Hastings, (1800) 
А. О. at p. 263; 69 L. J. Oh. 616; 82 L. T. 
499, 16 T. L. R. 825 

Norbon v. Norton, (1908) 1 Ch. 471 at p 481; TI 
L. J. Ch. 812; 00 L. T. 257 

Novakoti Narayana Chetty v. Loyalinga Ohetty, 
4 Ind. Cas. 383; 83 М. 312,19 М. L. J. 762, T 
М.т. T. 288 

Мапа Kishore Lal v. Kanoe Rem Tewary, 29 0. 
855, 6 О. W.N. 896 

Nundo 141 Bose v. Nistarindd Павее, 27 C. 488 
at p, 48% 4 0. W. М. 109 


Oriental Government Beourity Life Assurnnoe ` 
Оо. Ld. v. Nareaimha Chari, 25 М. 188; 11 M. 


L. J. 879 HA2- 
Oriental Government Security Life Assurance 

Oo, Ltd. v. Oriental Assurance Oo, Ltd., 21 

Ind. Оаа, 268; 40 C. 570 e. 214 


P 


Paokhurl v. Queon-Emprese, 24 О. 686,10. W. 
М. 493 . 180 
PEEL, (1596)`6 Ooko 18b; T7 Е. R. 


Pen r&v v. Ramrav, 18 B. 102 

Padmalar v. Lokmi Ravi, 12 C W.N 8 

Podmanabaya v. Ranga, 6 Ind Oas. 447; 84 M, 
161; 20 M; L J. 090; 8 M. L. Т 110; (1910) ar. 
W N.402 

Padwick r. Hurst, (1854) 18 Bear. 575; 52 Е. R. 
vas; 33 L. J. Oh. 657; 18 Jur. 708; 104 R. R. 

Paholwan Singh v. Narain Das, 33 A. 40°; A. W, 
N. 19802 141 

Pakran v Kunhammed, 23 M, 580 

Palaniappen v. Bubbara yu Gounden, 22 Ind Cas. 
4 1L, W.80atp 84 (1914) M. W. N. 222; 
14 M. L. T. 678 

Pampapa-i Sastri v. Subba Baatri, 23 M. 210, 2 
Wei 188 

Pancha Mandal v. Emperor, 10 L J 385; 2 Or.. 
L. J. 811 С 

Pancham Lel Chowdhury v. Kishor Pershad 
aa 6 Ind. Cas. 47, 14 О. W N. 519; 12 0, 
L T 


Penchant Singh v. АН Ahmad, 4 A. ли 
М. (1881) 118 
Panchanadhs Velan v. Vaithinnthn Ваай], 29 
M. 333; 10 M. L. J. 88 
Panchu Landal v. Emperor, 3 Or. L.J. 811; 1 
O. L J. r&5 
Panda Gam v. Jennuddi, 4C. 665; 3 О.І. R. 
m 6; 8 Ind. Jur. 515; 2 Slome L В. z8 
diri Bangaram v. Karumoorg Bubbe Rayo, 8 
d. Ова. RSA; 81 MI y? 8 M. L. Т 285 
Pandarang Govind, [n 24 B. 527 at p. 5352 


Bom.L H.84 “7 877 


[1915 


. 
1. ° INDIAN OASEs. 
*'IN —ooncld, ‘P—contd. 
Nurs Bibi v, Jagat Narain, 8 A. 295 at p 299; . Pandya Nayak, In re, 7. M. 426; 1 Weir 102 843 
7 А, W.N. (1880) 98 781 Panklabat! Ohaudhurani v. Noníhal Singh 21 
N Ohunder Byseck, In the goods of, З о; Ind Cas 207,19 0. L. J. 72, 180. W. N. 778 . 56 
W. N. 685 850 | Panna Lal v. Emperor, $ [nd. Cas. 19% 81 A. 
297; 6. А І, 7. 288; 9 Or. L. J. 508 848 
Ó Panton v. Williams, (1848) 2 Cart. 630; 2 Notes 
of Casos Bup. 21 282 
Parasurama Pattar v. Venkatachalam Pattar, 21 
O'Reilly v. Walsh, Ir. В. б Eq. 555 853 Ind. Oas. 701; 25 M. L. J. 581; (1914 М. W., N. 
Oakes v. Turguand, (1867) 38 L. J. Oh. 949; 2 Н. 198 698 
L. 825; 16 L. T. 008; 10 W R 1201 505 | Parbati v. Ram Prasad, 5 A. L. J. 611; A. W.N. 
Ochavaram Nanabhal Haridas v. Dolatram, 28 (1908) 239 469 · 
В. 644, 6 Bom L В. 000 619 | Parbati Debi v. Mathnra Nath, 15 Ind.. Cas. 453; 
Okhoy Coomar v. Koylash Chunder,17 C. 287 851 40 0. 29; 18 О. W. М. 877; 16 О.1. 5.9 861 
Olpherts v. Arjundas, 23 Ind. Oas. 925, 9 N. L. В. Parchomal Vasandmal v. Pamandas Alamchand, 
112 959 4 Ind. Ons. 600; 3 8. L: В. 108 84% 
Omar Al: Majhi y. Moonshi Basirudeen Ahmad, Paree Kunhammad, In re, 26 M 116; 2 Weir 189 180 
7 О.Т, J 282. . 68 саа Раву Mahatam Nahto, 6 O. L. J. 
Omirta Lall v. Kalee Porahad, 25 W. R. 170 £59 801 


Miel Felgate, (1883) І. R. 8 P. D. 17!, 52» 
L. J. P. 96; 82 W. ату Р. 808 

Parkinson т Hanbury, (1867) à . L. 1 at pp. 
11, 19; 26 L. J Ch. 293; 16 L. T. 4248, 15 W. R. 
643 815, 850 

Parli v. Reed, 80 Kansas 034 2 Pacifio Rep. 635 

Parmanandas Jivandas v. Ardeshir Fram]i, #7 
Ind. Cas. 512, 16 Bom. L. В 7283n ` 94 

Parnaby у. Lancaster Canal Oompany, 11 A. & 
E. 223, 8 P. & D. 162; 9 L. J. Ex. 389, 1 Railw. 
Oas. 696, 113 Е В. 400. 

Parsanis v. Hari Charon Das, 16 Ind. Ons. 588; 
(70. L. J. 65 

‘Parsotam Bao v. Radha Bai, 15 Ind. Oas. 506; : 
10 A. L. J. 78 810 

Partab Bahadur Singh v. Gejadhar Bakhsh Singh, 
24 А. 521, 29 L A 148 (Р. О. 7 0. W. N. 97 * 007 


723 


Parvatibai v. Vinayak Pandarang, 12 В.63 .. 807 
Patel Mafntlal, Narandas v. Bai Parson, 10 B. 

820 847 
Pathuma v Sslimamma, 8 М. 83 9002 
Patinharkuru v Raman, 24 Ind. Cas. 519 . "48 
Patrick v Groenaway, (1796) 1 Baunders 348 b. 

note 399 
Patrick v. Simpson, (1889) 24 Q. B. D. 128; 59 

L. J. Q B. 7: 01 L. T. 636 881 
Pava v: Govind, 10 В Н. О. В. 882 817 
Payapa v. Appanna, ҮЗ B. 327 $1 
Pearey Lal v. Kokla Kunwar, 18 Ind. pue 168; 

11 å. L. J. 187 
Pearl Mohun Shaha v. Duriavi Dossys, 20 тай. , 

Oas. 815; 18 О W.N. 961, 19 О. L. J. 441 "124 
Pellew v. Pellew and Berkeley, (1850) 1 Bw. & 

Tr. 653, 79 L. J. Mat. 4% 2 L. T. 82 aot 


Pemraj v. Narayan, 6 В 215 

P and О 8. К. Company v. Secretary of Stato 
for India, (1881) Bourke’s Rep. (Part VII 166; 
5B.H О. В. App.latp 15 

Penley v Watts, ( 841) TAL е 021; 10 L. + 
Ex. 2-0, 66 R,R.8 0 

Penny v. Watts, 3 Philips 1-9, 41 Е. R. 8:& 16 
L.J Ch 16798 В 59 


795 


*851 


_| Porera v Perera, (190 ) A. O. 854 TO L. J. P C 


43, S4 L T. 371; 17 T.L R. 889 
Perianna Goundan v. Mubhnrira Goundan, 2 М 
,89, 7 M. L J. 316 M" 


EI hd Ы d 


?81 


541 
° 


462 - 


Vol, XX VIT] 


P—contd. 


3 


Page. 
Poriasami v. Subramanian Asari, 14 M. L J. 186 818 


Poriasami Mudaliar v. Seetharama Ohettiar, 27 
M. 243; 14 M. L. J. 84 ” 889, 508 
Perkash Ohandra v, Dhanmnni, (1853) Beng. В, 
D. A. 96 
Portab Chunder (hose v. Mahondra Nath Pur- 
kait, 17 C 201, 18 Т. A. 283 02 
Pertabnarain v. Tiloknath Singh, 1! I. A. 197; 
31 СО. 188; 8 Ind. Jur. 697; 4 Ber. Р. О. J. 587; 


Rafique & Jackmon'a Р. О. No. £8. . 947 
Perumal Ayyan v. Alagirisaami Bhagavathar, 
20 M. 245 7 M. L. J. 222 641 


Peruri yan Ф Оо. v. Gullapudi, 4 Ind. 
Oas. 183; 11 Bom. L. R. 1000; 84 B. 372 . . 49 
Pestonjee Nusserwanjee y Manockjee and Оо. 
12 М.ГА. 112, 10. W. R. (P. О) 51:1 Ind 
Jur. 'x. s.) 69; 2 Suth Р O. J. 164; 3 Sar. P. О. 
J. 890; 20 Eng. Rep. 288 82 
Peth тта] Ohetty v. Muniandi Berrai, 85 О. 
551 (P. O 12 0 W. N. 682; 70 L. J, 528; 5 
* A L.-J. 200; 14 Bur. L Е. 108: 10:Bom. L R. 
590; 18 M. L. J. £77; 4 M. L T. 19 PE R. 


268; 85 I. A. 08 231 
Phillipa v. Munnings, 2 My. & Cr. 300; 40 Е. R. 

668,45 В. В 08 833 
Philips v. Ере (1852) 2 Hare 471 at р. “47°; ` 

63 Е. R. £93” 681 
Phul Kumari v. Ghanshyam Misra, 85 O. 202; 12 

0. W. N ‚1690,7. O. L. 3. B06 A L. J. 10, 85 I. 

A. 2? (P. 0.): 17 M. L. J. 018; М.І, T. 506 

10 Bom. І, R. I 205 
Praro Lol v Ram Ohand, 11 Ind. баз. 418, 21 

Р. В. 1912; 112 P. W. R. 1911 878 
e Pichuvnyengar v. Oliver, 26 МГ. 200 411 
*Piokard v. Seara, OA & E. 460; 45 R. В. 538 2 

N. and P. 488; 112 E. R. 170 237 
Piin Appa v. Babaji, 4 Ind. Oas. 884 11 Bom. L. 

В. 1291; 84 В 165 174 
Pippot v. Hearn, 5 D. & Ald 634 1D. & R. 206, 

:106 E. В. 1328 452 
Pokkiam Pillay v. Seetharams Vadhyar, 14 M. 

L. J. 184 101 
Poma Dongre v. Gillespie, 31 B. 848; 9 Bom. L 

В. 143 817 
Poona City Municipality v. Ramji, 21 B. 230 . 808 
Pots v. Levy, 2 Drewry-272 at p. 27% 109 В. R. 

181; 01 Eug. R»p. 723 216 
Potter v. Giertaen, 37 Minn 896; 84 N. W. 740 45i 
Power v. Banka, (1801) 3 O. Н 457; 70 L.J Oh, 

700, 85 L Т. 8:6; 49 W К 679 65 J. P. 3117 
e T.L R 803: 832 
Prag Narain v Mul Ohand, 19 A. 526 at p. 541; 

A. W. N. (1897) 150 316 
X d Gardhardas, 8 Bom. L. R. 431; 20 B. 

49 

b xn Emperor, 8 0 W.N. 18; 30r 

L.J. 68 - $09 
Prannal Anni v. Lakshmi Anni, 22 M. 508; 18 

& А. 101 8 0. W. М. 485 9 M. L. J 147 98, 641 
Prannath Roy w. Rooke );7. M. LA 

9823 atp. 35?; 44V R. (Р.О) R7, 1 Suth. 
* P.0.J aft, ! Sar. P. O. у 995 19 Eng ad 

Bal 853 
Pratap Ohandra Barun ү. Rani Swarnamnyi, + 

B. L В. 11% 18 W. R. 18 480 

81 


Pinyag v. Shyam Lal, 81 0. 138 2n 
yag,r. Shy 


b. } : 


TABLE OF CASES CITED. 


: . PP —coneld 
Ly e 
` Pre. 
Porr Rnj v. Gonkaran Pershad, 6 C. W N. . 
M ў 717 
Prosunno Kumar Midder v, Bama Uhurn Mondal, 
В Ind. Cas 461; 18 О. W. N. 652 297 
Premmoyt Ohondhrani vy Preonath Dhur, 23 C. ' 
886 1024 
Price v. Purker, (1641) 1 Lev. 107, 83 Е. R. 
347 . 718 
Prince Mnhomed Buktyar Shah v. Rant Dhoja. 
mani, 20. L J.20 474 


Prodyote Zumar Tagore v. Rakhal Chandra 
Barker, 5 Ind. Cas. 218; 37 О. 322 at р. 820; 
11 0. L. J. 209; 14 C. W. N. 487 

Prosonno Kumari Debi v. Ram Ohandra, 17. 
Ind Ова 155; 17 О. І. J 06 

Prosunno Kumar Sanyal v. Kal Das Sanyal, 19° 
О 683 atp 689; 19 LA. 106 

Prosunno Kumari v. бош Chand, 21. A. 145; 
14 B І. В. 450; 28 W Н. 957; 3 Ber. P О J. 
440 . 359 

Proud v. Bates, 34 L. J. Ch. 400at p. 412; 6 N. 
В 93; I1 Jur 4H; 13 L. T. 61 

Publio Works Commissioner v. Hills, (1°06) A. 
О. 808; 76 L. J. P. О. 609; 94 L Т 883; 22 T L. 
R 589 i 

Punchanun v. Rabia Bibi, 17 О. 711 821, 330 

Punahum Koomaree v. Gurunarain Deo, (]857) 

6 Мас. 3el. Rep. 166; 7 Ind Dec. 0.5. 701... 954 

Purmeshur Ohowdhry v. Brijolall Ohowdhry, 17 
О. 256 

Purna Chandra v Нашк Chandra, Ind Cas. 
588, 18 O. L. J. 110 

Purnamal v. Venkata, 20 М 480; Өз. L. J. 198 

Рпйарре v. Timmaji, 14 В 178 - 

Райа Narayanamorth: v. Marmuthn Pillai, 26 
M. 322 


248 


817 


507 


Q 


Qayyum All v. Folyax Ali, 27 A. 356, 1 Or L J. 
1058; A. Y. №, (1904) 278 

Quoen-Empress v. Abdul Kadir, Ө А. 452; А W. 
N. (1837) 111 


N. (1831) 200 


- 





v Ali Baksh, 0 A. 484 Ж W. 


v. Badrudin, 8 B. 107 v 
v. Biasessur Bahn, 17 C. 582 

v. Gasper, 22 О, 885 

v. Gopal Singh, 20 O. 416 

v. Henry С. Каре, AW. К, 





— 








(1002? 6 








v. Kandappa Goundan, 20 M., 
88; 2 Woir 42 - 

v. Nathu, 6A 214 * 

v. Prag Dat, 20 А. 43 A. W. 





N, (1808) 117 
———— v. Бота Bhogta, 14 BR L. В. 
(Е.В) 9294 28 W В. Ог 12 
———— v. Shava, 10 B. 859 
10M 239, з 








——— v Sheik Benri, 
Weir 181 Е.В) 
— —— v. Bita Nath Міга, 20 C. 478... 
v. Tulja, '2 B RA 
.'Punikenam, 7 M, 18:1 Wen- 
1685 я : > 








—— — — à 


‚1 
lii 
е 


R y 


Rabbaba Khanum v. Noorjehan Begum, 18C 90 "fe 
Babban Bibi v. Sohadra Bibi, 20 Ind. Cas 783 


Rachara v. Kaliugape, 16 B. 716 108 
Radha Bullub v Kishen Gobind, 9 W.R 71 507 
Radha Madhab v Kalpataru Roy, 16 Ind Oas * 
811; 17 C.L J 200 at p 212 s 232, 264 
Radha Mohan Mundal v. Noel Madhub bandul, 
24 W.R 200 015 
Radha Prasad Singh v. Lal Saheb Rai, 17 L А. 
150; 13 A. 58,5 Sar Р. O. J. 600 
Redhagobind Dass v. Prokash Ohunder Dasa, 14 
W. Н. 108 18 
Radhamoni Debi v. Collector of Khulna, 270. 
948, 27 L A. 180, 4 О. W. N. 597; 2 Bom L Қ. 
БӨ? 042 
Redhka Mohan Ghose v. Brojendra Kumar Baha, 
5 Ind Oas. 6'; 140. W. К. 125 523 
Badhika Mohan Bett, In the goods of, 7. B. L R. 
508 750, 151 
R&dhika Nath Sarkar v. Rakhal Raj Gayen, 8 
Ind Cas, S36, 18 C. W. N. 1175; 10 C. L.J 
473 . 424 
ava lyongur v. Bamachariar, 22 Ind. Cas. 
42, (1914) M. W.N 5? L WS 
Raghu Singh v. Show Prasad Rai, 17 Ind. Ons 
126160 L J 195 144, 719 
Бату Mani Singh v. dlahabir Singh, 2 А. 
L. J. 5664), 28 А.78; А W М. (1905) 195 — ... 100 
Raghubens Sahai v. Brijmandau Lal, 1 Ind. Cay. 
781, 0 å. I J 477 877 
Raghuber Dayal Sukul v Jadu Nondan Musser, 
18 Ind Oas. 365; 16 O. L.J 89,16 C. W.N. 
329 


786 : 

Baghunathji Taiachand v Bank of Bombay, 
Ind Cas 178; 84 В 72, 11 Bom L. В. 255 

Rehimbhoy Habibhoy v. Charles Agnow Turner, 
701. В. 1, 17 B. 841 s 

Behmubhoy v. Turner, 14 B. 408,181.A4.0 . 

Hai Oharan Ghose v. Kumud Mohun Dutt 
Ohowdhry, 2 О. W. М. 207; 25 О. 571 

Rai Kamaleewari Persad Singh Bahadur v. Маһа- 
гаја Нагарі Narain Singh Bahadur, 2 O. 
L J. 868 

Raj Bahadur v Bharat Smgh, 27 А. 843; А W, 
N. (1005) 15; 2 A L.J 110 « 

Rej Chandra Chakravarti v Hara Kishore Орак. 
r&vurt,, Ө Ind. Cas. 564, 12 Or. L. J 98 . 

Raj Kumar Roy Ohowdhury т AJimudi, 16 Ind. 
Сая 911; 17 O. W. N. 627 

Ra) Lukhee Debes v Gokool Chunder Ohor- 
f 18 M. T. A. 200 at p. 228,12 W. R. 47; 

L ER 87,2 ВЫ. P O J 275; 2 Ber. P C. 

J 518; 20 Eng Rep. 520 . К 

Raja v. Srinivasan, 11 М. 819 

Baja Debi Bakhsh v. Habib Sha 
526,85 А. 984 18 O. L. J. 0 
It A. L J. 625; 16 Bom L R 
88; (1013) М W. N 566, 25 М 
0.104 101 A 150 

Вәја Dhamare Kumara Thimmans 


2 
608 


f 60 


469 
897 
100) 


Ind. Cas 289; 84 M. 228, 8 M. L. Т. 72; (1910) ` 
M. W. N 228,20 M. L. J 806 

Raja Har Narain Singh v. Chandhrain Bhagwant 
Kunr,el8 А. 800; 18 L A. 55; 8 Bar. P. О. J 
14, 18 Ind. Jur. 288 235 


- INDIAN GASES. 


баас иск кш 


(1915 


R—contd, 


Page. 
Raja Kumara Venkata Perumal v. Hamudu, 27 
Jnd. Cas 688; 38 M. І, J. 81; (1015) М. W. N. 
- 182,17 M. L. T. 129 
Raja Kumara Yonkata Porumal Raja Bahadur 
v Thatha Ramasamy Chetty, 0 Ind. Cas. 876, 
85 М, 76 at p. 83, (1911) 1 M. W. N. 290, 9 М. 
L. T 4875 21M L.J 700 
Raja of Bobbili v. Inuganti China Sitaramasami 
бага, 28 М 49 (P.C.'; 28 I. A. 962; .4 О. W 
N. 117 
Baj Padmanund v. Rama Prasad, 17 Ind. Oas. 
284,160 L. J. 854, 17 О. W. N, 662 
Raja Pramada Nath Roy ү. Baja Ramani Каша 
Roy, 85 I. А.78, 85 С 381,7 O.L. J 189; 12 
О. W N.240 (P О.), 10 Bom. L. R. 66; 8 М, 
L. T. 151; 18 M. L. J. 48 
Raja Promoda Nath Hoy v. Asiruddin Mandal, 
11 Ind. Оаа 202; 15 О W. №. 806 
Raja Rup Singh v Rani Beisni 11 М.Т. A. 140 
at p. 155, 7 A. 1; 4 Sareswoti’s P. O. J. 588; A. 
W.N. (1884) 246 
Raje Varmah Vale v. Ravi Vurmgb Kunhi, 4 t. 
A. 76; 1 M. 235; 1 Ind. Jur. 18% 3 баг. Г.О. 
J. 687, 8 Suth. P O J. 882 
Bujih Туой Prasad Singh v. Lachipur Coal Co, 
12 Ind Cas. 482, 14 O. L J. 861; 88 C. 845, 10 
O. W. N 241 
Rajah Leoluuund Singh v. Инкин маё Basheeroo- 
ша, 16 W R. 108 
Rajah of Vizianagaram v. Rajah of Setrucherla, 
26 M. 686 
Rajah Padmanund Singh v. Hama Prosad, 11 
Ind Cas, 422; 140.1 J. 137; 16 O. W N.14 
Rajah Poitab Chander Singh, I» the matte) of, 
7 W.R. 222 
Rajaram v. Ganesh, 28 B. 181 
Rajaram v Nanchand, 5 Bom L R 225 * 
Багы Dassee v. Debendre Nath Shaw, 8 О. 
W. К. 76% 70-4 
Rajendra Kishore v Ohandra Nath Dutt, 12 O. 
W. N 878 
йын Narain Hoy v. Mohammad Arxumend 
Khan Chowdhury, 1 О L J. 831 nt p. 884; 0 
С. W М. 887, 20r L.J 408 
rdc d Gopeshwar, 84 O. 828, 11 C. W. 
N. 762 
Rajkumar Roy v. Gobind Ohunder Roy, 10 C 
660, 19 I. A. 140 
Rajiskshmi Dassee у Katayayani Dasee, 12 Ind. 
Cas. 484, 38 О. 639 at p. O74 2 
Rajrup Singh v. Ramgolam Roy, 16 O. 1 + 
Rajunder Narain Ra: v. Biju Govind Singh, 2 
M L A. $81, 1 Моо. Р. О 117; 1 Ваг. P. О. J 
175, 18 E Е 269; 12 Е R. 767 
Rakhal Das Roy v Kailash Вало, 5 Ind Ons. 
721; 11 O. L. 7; 118, 11 Or L. 2.218 
Ваков v. Radhabal, 5 BHC. B,A.J. C. 


181 
Raleigh v. Guachen, (1898) 1 Oh 78, 67 1. J. Oh 

59,71 L T 429,48 W. В 90, 14 T. p. B. 86 
Balla v. Budha, 50 P. R. 1898 (Р. B.) 806 
Ham Awatar v. Tulsi Rrosad Singh, 11 Ind. Ова. 

718 14 0 L J. 507160 W М. 137 127 
Ram Ohandra v Jogendra Nath, 4 О Г, J, 809 956 


870 


709 


408 


475 


728 


825» 


Vol. XXVII] 
Б. conta, 


Ram Chandra v. Nande Nandananando DeB, 20 
Ind. Cas, $98, 18 О, W. N. 988; 18 O.L J. 
197 

Ram Chandra Dutt v. Jogoswar Narain Doo, 20 
О. 758 

Ram Oharan Bhagat v. Sheoberat Баі, 16 A. 
418; A. W. N. (1594) 143 

Ram Oharan Naakar v. Hari Oharan Guha, 7 O. 
L JS, 107, 

Ram Ohurn Singh v. Dhatari р 180.146 

Ram Datt Tiwari v. Court of Wards, Ajodhya 
Estate, 5 Select Decision 1014 

Dei Kuari v. Bindesri Upedhaya, 11 Ind. 

287; 8 A. L. J. HO 

Bem Dhan v. Mani Bai, 25 B. 429, 8 Bom. TL. 


Gobind v. Sri Thakurji Maharaj, 10 Ind. 
Cas. 126; 11 A. L. J. 281 

Ram Jas v. Balla, 1 Ind Oas 485; 25 P. В. 1909, 
89 P. W. В. 1909, 70 Р.І. В. 1900 

Bart Krishna v. Monindra Mohan, 90 О. L. J. 


О. W. N. 162; 5 Bom. L. R. 108; 80 1. Al 


ir: ag v. Satish Оһапаге: Ringh, 20 ind. 
17 O. L. J. 590 

v. Ganesh Prasad, £A Lg 
WN (ют) 97; 2 M L.T. 248; 29 


v. Mathnura, 14 Ind. Ons. 509; 84 А. 
9 51. 3. 808) 13 0. L. J. 247 

v. Ram, 28 А, 84 A. W. N. 
‚ (1905) 198; 2 A L. J. TLI 
Ram Boondur Thakur v. Тагпок Ohunder, 
W. В. 28 
Hama Varma v. Raman Nayar, 5 M. 89 
Ramachandra v. Babmukand, 29 B. 71,60 Bom. 


19 


Ramakrishna Chetty v Bubraya А 18 Ind. 
Oss, 66 24 М. L. J. 64, (1918) M. W. N. 308 я 
v. V, m, 20 L A тое 16 
M 400, 0 Bar. P-O. 1.85 ; 17 Ind. Jur. 878 . 
Raman ОҺеёН v. Municipal Council of Kumbe- 
*—— оташ, 30 М. 200; 2 M. L. T, 204 
Raman Lalji v. Gopal Lalji, 19 А. 428; А. W. N. 
(1897 »1 , 
Raman Mal v. Bhagat Ram, 17 P. В. 1895 t 
Raman Naidu v. Bhaseoori Sanyasi, 28 М. 688 . 
ашаа Roddi v. Babu Reddi, 18 Ona. 588; 
#7 М. 186,13 М.Т. T. 7% (1918) M. W. N. 
114 24 M. L. J. 06 : 
Ramanadhan v. Murugeppe, HEC de 27 
M. 192 


. 2 
е А * 


TABLE OF OASEB CITED. 


l'age. 


884 
742 


· В, cont. E 


Hamazawmy 8. Alyar v. Vanamamalni Alyar, 26 
Ind Oes. 878 

Hamaswami Ayyar v. Vythinatha Ayyar, 28 M. 
ТЕО, 18 M. L. J. 448 

Ramaswamy  Pantulu v. 
Pantulu, 14 М. L. J. 480 І 

Ramayya v. Krishnama, 22 M. 114 , l 


Narayauamoorthy 


Ramchandra v. Krishnaji, 8. A. No. 624 of lee” 


(unreported) 
Remcohandra Kasturchand v. Balmukund Ohatur- 
bhuj, 29 B. 71; 6 Bom. L. R. 780 
Ramchandra 


981 


BA 
437 


175 
445 


Martand Waiker v. Vinayak Venka- 


64, 27 
.889; 11. py 30 0. Т, J. B78; 10 
L. T. 447; (1814) М. W. N. 
"968; 18 A. L. Т. 1981 Н 
thuram v. Jairam, 22 B. 688 
Ramdas Ohabildas v. Ohabildas Lalloobhoy, 7 
Ind. Oas, 18-4 12 Bom. L. B. 621 
Ramen Oheity v. Po Son, 4 Ind, Cas. 800; 5 Т. 


В. R. 125 TTT 
Rameshwar Prosad Singh v. Lachmi Prosad 

Singh, 7 О. W. N. 688 81 О. 111 98 
Rameesurri Dassoe v. Doorga Dass О А 

9 О. 103; 7 О. L. J. 85 Бе 296 
-| Ваш}! v. Ohinto, 1 B. Н. О. В. 100 ә 815 
Ramjidas Poddar v. Howse, 85 O. 190 49 

pce Bhubanmayee (1850) Beng. 8. D. 
43 
а ANE Bhamrao 4 Bom. L. R. 815; 28 

В. 526 ` 5t 
Ramones Dobis v. Baluok Doas, 14 W. R. 10; 

11B. L. В 336» 403 
Ramranjan v. Nanda Lall, 22 О. 478 87 
Ramsey Blair, In re, 1 App. Сал. 701 247 
Ramsden v. Dyson, (1868) 1 Н. І. 129, 12 Jur. 

(м. в.) 508; 14 W. В. 926 ‚ 81 
Ramshet v. Pandhari, 8 B. Н. О. В. 286 .. 815 
Ramakill v. Edwards, 81 Oh. D 105 65 L. J. Oh. 

Bi, 58 L. T. 943; 34 W. Б 96 841 
Ramnsukh Das v. Faxal-ad-din, 19 Р. R. 1598 ... 98 
Ban Bahadur Singh v. Lucho Koer, 11 О. 301 

(P. 0. ; 121. A. 28, 4 Ваг. P. С. 002, 9 Ind., 

Jur. 202 i * Bul 

Ohetty v. Lakahmi Ammal, 21 Ind. 

Cas. 15; 14 М.І. T. 189; (19.8) М. W. М. 690; 

25 M, L. J 879 801, 992 

ya&kamma v. Alwar Betti, 18 M. 214 .. 48 
1 v. Banga, 10 М. 146 408 
Bani Anund Kanwar e. Oourt of Wards, -8 L 4. . 

14, 8 C. 704, 80. L. B. 881 (P. O.; 4 Rhome 

L. R 78; + Ваг. P. О. J. 195; 6 Ind, Jur. 18 , 

Rafique and Jackson's P. C. No. 63 
Ranjit Lal Karmakar v. Bejoy Krishna Karma- " 

kar, 14 Ind. Oas 17; 89 О. 589; 160. W.N. 

440 TIS 
Ranjit Sixtgh v. Baldeo Singh, 80 A. 890; 5 A. L. 

J. 616 A. W. N. (1908) 162 

о ржа оаа 12 О. 

25, 741 


mana Williams, (1804) 8 Wallace 818, ӨӨ 
U.84 17 Lew. Ed 808 
Багага] Kunai v. Prosonna Kumar Roy, 15 Ind, 
Ова. 506; 40 О. 45 
Bash Behary Roy v. Bhagwan Chander Hoy, 17 
0.809 - A 
. 


. Bikhei Rai v. Sheopujan Bingh, 7 Ind Oas. 07; 


. 


е | * 1 —oontá, 


Bazhidurnosan v. Mahammad Ismaili Khan, 8 
Ind. Cas 804 88 L A. 163; 100 L. J. 818, 81 
A. 572;6M. L, T. 27% 180 W.N. 1152; 6 A, 
L J. 829; 11 Bom. L. R. 1225 (Р. О.) E 

Rashik Lal v. Ram Narain, 18 Ind, Cas. 578, 8 A 
L J 186 аір. 20 ; 84 A. 278 ; 

Rashmolini Dasi v. Umesh Ohunder Bíswns, 25 
О. 824425 Т. А. 100; 2 О. W. N. 321 . 281 

Rainamasari v. Akilandammai, 20 М. 291; 18 M. 

L. J. 27 А ош 
Rattan Chand v. Ghasitama? P.L R. 1900 p. 

459 401 
Raushan АН v. Kali Mohan, 4 О. L. J. 79 . T81 
Ватў v. Lakahmibaf, 11 B. 881 at p. 808 5% 
Rarula Farti Ohelamanna v. Ravula Parti Вата · 


141 


Row, 12 Ind. Cas. 817; 86 M. 46 10 M. L. T. е 


232, 21 M. L. J. 8ТО (1911) 2M. ҮҮ 'N. 265 .. 

* Rayan Kutti v. Emperor, 20 M, 640, 1 Weir 190 

Read v. Price, (1909) 1 К.В 577; 78 L. J. K. B. 
504 


Reaij-nd-din Basunia v. Jiban Mohan Roy, 28 
Ind. Cas. 760,18 О. W. №. 775, 19 0. LJ. 
. 58:3, 41 О, 030 - R 
Bog. v. Drooks, 2 О. Ё К. 402; Dear. О. О. 184, 22 
` L.J. M. 0.191; 17 Jur. 400, 1 У. R. 318, 
Cox? C. О. 148 НИ 
Reg. v. Holden, 1888 8 Car. & Р. 605 at p. 609 556 
Rog. v. Wallace, (1707) 1, East P. O. 186; 2 M. 
О. 0.200, Oar. & М. 200 К 453 
Roid v. Reid, (1888) 31 Oh. D. 402; 65 L. J. Oh 
994 54L T 100,84 W. Н. 332 . 093 
Rendall v. Rendall, ( 841) 1 Hare 152; 11 L. J. 
Oh. 66 Eng Hep. 986 
Rowa Malton v. Ram Kishan Singh, 13 L A. 
106; 14 О. 18; 10 Ind. Jur. 4 8; 4 Bat. P. O. J. 
746 
Ridge, In re, Hollard v. Moody, (1888) 31 Oh. D. - 
304, b L. J. Oh 285; 54 L. T. 640; 84 W. R. 
169 


83 A. 157A. L. J. 800 A 
Riordan v. Benon, (1878) 10 Tr R. Eq 409 : 
Ritoléo v. Rees, 1 Adams 144 
Robert Wataon v. Collector of Rajshahyo, 18 M. 

Т. A. 1303.8 B. L. В. «P. 00 48, 12 W. R. :Р. 
О.) 48; 8 Buth Р. О. J. 200; 2 Bar P. О. J. 609; 
20 E.R 511 
Boghoonsth Doss Mohspattur v. Bydonath Doss 
Maharathe, 14 W. В. 504 
r *. ‘ohnaon, (1878) 42 L. J О. P. 65, 8 О 
Р. 167: 28 L. T. 206, 21 W. В. 884 zi 
Ross v. Secretary of State, 19 Ind. Cas. 853. 87 
M55, 24 M L. J. 429, TUE LES (rd 
Rowbotpsm v. Wilson, 8 Н. L. О. р. i 
nu^ Q. В. 49,6 Jur м.в.) 965 41. T. 

А 84; 1 Е. В. 403; 125 B. Б. 192 е c 

Rowe, In re, Pike v. Hamlyn, (1895) 1 Ch. 153, 
67L J Ch. 87, 77 L. T. 473 40 W. R 857 

Rowe Jacobs, Їз re, т Hind, 53 L J. Ch. 10561 | 
І. T 68! 81 

Roweell v, Morris, 17 Eq. 20 at page 2:4 L.J. 

“Oh Gt; 20 L Т. 146,23 W.R 87 

Hoy Radha Kishen v Nanmtan Tall,GO.L J. — 

* 400 nt p. 521 . 719, 957 


045 


INDIAN CASES. 


. [1915 


А J.— coneld. 


s Puge. 
Royal General Theatrical Fund Association т. 
Kydd, In re Lacy, (1890) 2 OH. 140; 68 L. J. 


Oh. 488; 80 L. T. ТОВ, 47 W. В. 86+ . 857 
Royxuddi v. Kritarthanath Mukherjee, 88 О. 

965; 4. O.L. 3. 2 9 "m 
Rudra Kant Burma Sircar v Nobo Kishore Bnrm 

Biswas, 9 C 663; 12 О. L. R. 269 ^. 719 
Rughunath v. Issur Ohundor, 11 O, 153 .. 950 


Rukhanbei v. Adamji Shaik Rajbhai, 1 Ind. Cus. 
622; 10 Bom. L R. 800 at р. 872,88 B. 69 48, 370 
Rukhminibsi v. Venkatesh, 31 B. 527; 9 Bom. 


I. R. 958 . 103 
Bung Lall Bingh v. Roodur Pershad, 17 W В. 
886 ý 268 


Ranjeet Ram Panday v. Gobardhan Ram Panday, 
20 W. R. £5 
Bunjit Singh v. Meherban Koeri, 8 О. 662; 2 О. 7 


L. В. 891 627 
Rup Narain Singh v Jnnko Bye, 8 О. L, В. 112 408 
Hussoobal v. Zoolekhabei, 19 B. 707 „176 


Rustam Ali Khan v. Mus&mmat Gaure, 12 Ind. 
Can. 109; 33 A. 728; ВА. L. J. 9:8 és 


t 


Ba Во v Mi Han, U В В. (1892-00) Ш, 17 635 
Aabitreca v Butur Gun, £1812) 2 Mno. Bel. Rep. 
21 , 48 
Васі Nandan -Dutta v; Maharaj Bejoy Chand 
Mahtap Bahadur, 11 О W. N. 720 826 
Bachitananda Mohapatra v. Baloram Gorain, 24 


О. 614 ` Tx 
Biroer v. Kriahna Ohandra Nath, 26 C; e 


5 


937, 3 О. W. N. 743 ; 68 
Sadar-nd-din Ahmad v. Ohajjn, 1 Ind. Ons 538% ` 

31 А. 18) б A. L. J. 71% A. W. М. (1008) 

201 R x 
Badlier v Biggs, (1853) 4 H. L. C. 495 ab p. 468; 
: H B. В. 172, 10 Е. В. 531 475 


Saguna v. Badashiv, 26 B. 710; 4 Bom. L: R. 527 830 

Ваһ Mukhun Lal v. Sah Koondun Lall, 2 L A. 
210, 24 W. В. 75; 15 B. L. В. 228 » 

Sahadeb Dhali v. Ram Rudar, 0 О. W. N 820 .. 

Bain Das v. Afwsrmmat Sahib Devi, 140 Р R. 
1892 E 

Sakyahni Ingle Row Sahib v Bhavani Boxi 
Bahib, 27 M. 588 гә 

Salem Town Bank, Gd. v. Venoatachariar, 8 Iud. 
Саз. 197; (1911 1 M. W N. 184 0 M. L T. 
868 


1002 


Salisbury v. Gladstone, (1861) 9 Н. L. C. 692 at 
p.701; 841, J. О. Р 222, 8 Jur. (x в) 625, 4 
L. T 8490 W E 9390, 11 E R. 006 18 R.R. 
408 

Balter v, O&vanagb. (1888) 50 В. R.22?,1 Dr. 
& Wal. 063 л 

Sambaesiva Ayyarv. Venkaieswnr& Ayyar, 31 
M. 179; 8 M. T. T. 869 оз 

Bamingiha Ayyan v. Mangalatfammel, 20.M. 29° ВУ; 

Saminathan Chettv v Palaniappa Chetty, 2 
Ind Ona 278, (1914) A. О GI& 41 І. А 142, 

180 W.N 617, 831. ЈР О 131; 17 Now 


Law Вәр. 50, !OL T 918 
Samir Sheikh v Jahed Sheikh 3 C. L J. 4/8; 8 
Cr L.J. 423 * е 4. 291 


.* 819 


vol. XXVII] 


S—contd, 
Tage. 
Sammayysa v. Subbamma, 26 M. БӨӨ 925 
Ватра v. Obango, 10 Ind, Cos 788; 7 N. L., R. 
40 819 
Sams-ud-din, J re, 22 B. 711 200 


Render ~ Heathfleld, 41 L. J. Oh. 118 at p. 116; ^ 


, 18 Е. 31; 81 L.T 40, 33 W. R. 881 
Sanders v. Coward, 15 М Ф \W. 48; 8р. & Т, 281; 
1^ L. J. Ex. 97; 10 Jar. 181 
fanders v. Sanders, 19 Oh. D. 878; 51 L. J. Ch. 
274, 45 L. T. 637; 30 W. B. 280 
Sands aud Pookham's onse, (1300) cited in 1 
Plowden 282, 75 E. R. 482 
Sandhu Taragsnar v Hussein Sahib, 28 М 87; 
14 M. L.J 474 
Hankaranarayana Vadyar v. Sankeranareyann 
Ауувг, 25 M. 343; 11 M. L. J 421 
` Bankaratri Timmayya v. Sri Raja Uppalapati 
Vonkatavijeys Gopalaraju Bahadur Zemiudar 
Garu, 31 Ind. Cus. 873 
Rantishwar Mahanta v. Lakhikantas Mahanta, 4 
Ind Cas-321;56 М.І T 99; 35 0.818; 18 C. 
W N. 177 
Sarat Chandro Ghose v. Sham Ohand Singh Roy, 
14 Ind Oas. 701; 88 C. C0; 16 0 13.71 .. 
Sardar Ganpat Rao Moharkar v.Sardar Anand 
Rao Baji Sahib, 5 Ind. Oas 68"; 12 Bom. L. R. 
387 at p. 3:3 140 W №. 31167 ALL. T. 5*5; 7 
A L. Ј. 1605; 11 C. L. J. 281 (P. C.) 80 M. L. 
J. 168'; 82 А 14$; 7 LA. 8) ; 
Bari v. Motiram Mahadu, 22 В 373 
Rarkum v. Rahman Bakhsh, 240. 88 
Sarta] v. Deoraj, 15 L A 5 ; 10 A. 872; 6 Bar. P. 
О J 139; 12 Ind. Jur. 2 3 
p Dassin v. Hari Charan Dass, 16 Ind. Cas. 
588, 17 0. L. J. 65 
Bittoowri v. Secretary of State, 22 O 252 
Rabghuri v. Majidan, 15 O. 107 
Batis Ohunder Mukhopadlya v. Mobendro Lal 
Pathuk, 17 О 840 “80, 
Satya Bhusan Bandopadhyaya v. Krishnakali 
Bandopadhyaya, 24 Ind Osa. 259,20 C. L. J. 
196; 18 О. W. N. 130: 
Satya Kumar v Batya Kripal, 3 Ind. Osa. 247; 
10 0 LJ, 503 
es haan Бе ү; Harabati, 84 O. 223, 50. 
L J. 
Satyonära S Nath v. Nilkantha, 21 O..383 
Bawan]i v. Musamm'it Chinki, 12 Tnd. Oas. 25; 5 
N. L В. 48 
Sayam R.mamoorthi Daora r. Seoretary of State, 
10 Ind Oas. 666, 36 M. 141; 24 М L J. 401 
Bayamalal v. Saudamini Dasi, 5 B. L R. 302; 2 
Iud. Jur. (м. в) 24, Bourke ‘180 
Seaward v. Paterson, (1897) 1 Oh. D. 545, 06 L. 
J Ch. 287; 764, Т 215; 45 W. R. 810 
Beoretary of State for India v. Hari Bhanji, 
Б M. 278, 6 Ind. Jur. 492 
Bocestary of State for Indie’ in Council v. 
- Moment, 18 Ind. Cas. 22; 401 A. 48: 13 M. 
І. T 38; 17 C. W М. 169; (1913) M. W, М. 45; 
*]5 Bom. L R 27,1! AL J.*49, 170.1 J. 
194 8 Dur. L. T. 1; 24 М L. J. 459, 40 0.81 
1T. В. В. 10 (P. C.) 
Beoretnry of State v. Sukhdoo, А. WON. (1828, 
173 7 Ys 


. a 
е 
° e 


833 


550 


бож. 


TABLE OF OASES CITED. 6 "ie 


И Page. 
Booretary of Stato v. Ba] Luoki Debi; 25 C. 230 — 28, 


Beethihuttl, M V. v. M. Kunhamitty, В. А. No. 
259 of 1914 
Sefton v. Hopwood, (1858) 1 F. & Е. 578 E 
Segun Ohid&mbearamma.y Sega Balayya, 12 Ind. 
Ons. 704, (!011) 2 M. W. N. 467 
Век Maung Kaung т. Maung Po Nyein, I L. B. 
В zi 


Bella v. ipaum 24 M. 441 

Beshammn v. Ohennappa, 20M 407 760, 

Set Umedmal v. Srinath Вау, 27 О, 810; 4 0, W. 
N. 002 { 

Roth Ohand Mal v. Durga Dei, 12 A. 3 3 (F. B) 
A. W N (1500) 137 

Beth Kanhays Lal v. National Bank of Indis Lid, 
18 Ind Ons. 94% 40 Т. A. 56, 40 О. 598, 17 C. 
W.N 541; (1918) M. W. N. 405 11 A. L. J. 
418, 17 O.L. J 47% 15 Bom. L. В. 472; 184 P. 
L. R. 1018; 25 M. L. J 1C4, 18 М.І, Т. 406 

Sethuramasawmiar lyer v. Sri Meruswami Iyar, 
4 Ind. Cas 76; 20 M. L. J. 108, 34 M. 470, 0 
M.L T.819 

Boumal v. Pursomal, 19 Ind. Ons. 4507 0 S. L. В. 
1e8 

Sew Bux Bogia v Shib Ohunder Son, ЇЗ. О. 
r25 -> 

Bhafto v. Bolckow, Vaughan & Oo, 84 Oh. D. ' 
тон J. Oh. 785; 56 L. T. 608; 85 W. В. 
5 

Shah Nujmooddeen Ahmed v Beebee Hoeseinoo, 
4 W. R. 110 

Shaikh Babadur v. Sheikh Eradatullah Mallok, 
6 Ind. Саа. 801; 37 О. 642; 14 О. W.N. 799, 12 
о. L J. 45; 11 Or. L. J. 407 145, 

Вһага Chandra Dafuder v. Gadadhar Mandal, 9 
Ind. Cas. 377; 18 O. L. J. 277 

Sham Sundar Lal v. Achhan Kunwar, 25 I. А, 
183; 21 А. 71; 2 О W. N. 729; 7 Ваг. Р. О. J 
417 408, 

Sham Sunder Bingh v. Jhumat Shah, 11 Ind. 
Cas. 893; 20 О. L J. 887 

Shama Charan Kundu y. Khettromoni Dass, 2 
О. 521; 27 I. A. 10, 4 О. W. № 8501 

Shambbu Dbannji v. Ram Vithu Sarang, 28 B. 
1244; 5 Bom L. В. 108 

Shankaran v. Kesavan, 18 М 6 vd 

Shanmugam Pillai v. 8yed.Ghulam Ghose, 27 
M. 116. 

Bhaahi Bhushan v Jatindra Neth Roy, Ю Ind.* 
Oas. 463; 38 C. 651; 140 L. J. 448 

Shearman v. Fleming, б B. L. Н. 610 ch 

Shefkh Aminuddin, I» re, 24 А. 846 A. М. 
(1002) 89 
Sheik Elahi Bakhsh v. Sheik Huknm Bakbah; 20 
128. Cas. 007, 19 O. L. J. 466 18 О. W. №. 88 

Sheikh Gozaffur Hossein v. Е Dablish,1 О. W N. 
102. aS 

Sheik Jaharuddin v. Hari Charan Poddar, 22 
Ind. Cas 499; 18 О, W. М, 470 

Sheo Balak Patbak v. Sukhdel, 2) Ind. Cas, 844 
12 A. L. Ј: 185 

Bheo Naik Ham v. Bhed Ram, 23 Ind. Cas 968 « 

Shen aped v. Ram Din, 1 Ind. Cas. 520; 14 
0. €.1 , 


400 


603 
281 


737 
| 835 
409 
161 


718 


529 


870 


918 


548 


614 


461. 


149 
181 
91 


183 


824 
431 


14 Р е 
f&j—conid, f 


Hheo Prakash v. Karne, 31 Ind. Cas, 2; 11 Ж. L.J. 


971, 15 A. 464 918 
Sheo Prasac v Hira Lal, 12 А. 440 А. W. N. 

(1890) 103 26 
Bheo Shankar Ram v. Jaddo Kunwar, 24 Ind. ` 

Cas. 504 18 О. W N. 069; 16 M. L, T. 175; 

(1914) M. W. М. 598; 1 L W. 045; 200 L.J. 

7282; 86 A. 383; 12 A L J. 1178; 18 Bom. L, Н. 

810 (P. O.) 427 
Sheomurat Singh v. Ram Antar, А W.N. (1888, ` 

178 894 
Bheru v. Jawahir Singh, 18 Ind, Oas. 662; 58 P. 

R. 1012, 240 P, W. В. 1913 94 
Shib Dyal v. Afweammat Ohlragh Bibi, 1 Ind. 

Cas 321, IS P. R. 1900; 78 P. І, B. 1908; 124 . 

~ P.W.R.19008 "TI 
Shib Krishna Dawn & Co v. Satish Chunder 

eDutt, 13 Ind. Cas. 13; 88 О. 622 Б 234 
Bhíb Lal e. Bhawani Shankar, 26A.72; A. W, 

N. 1905) 190 963 
Shib Prasad Ohoudhuri v. Vakaı Pati, 88 О. 6801 615 
Shib Sharan Sha v. Janaki Nath Dey, 21 Ind. 

Ова. 887; 18 О. L, 7. 78 819 
Shibo Rent v. Baban Rant, 85 О. +53; 13 0. Y. 

N. 859; 7 O. L. J. 470 992 
Shivebhajgn v. Восгеіљгу of Btate for India, 28 

В. 8146 Bom. L В. 65 728 
Shiylal ү; Bhambhu Prasad, 20 B. 435; 7 Bom 

L. В. 685 (Е. B.) 148 
Shoshinath v. Krishnasundari Daai, 7 I. А 250 

at p. 256; 7 О. L. В. 8 à; 6 C. 88'; 8 Bhome 

L. В. 231, 4 Bar. P. О. J. 191; 8 Sath. P.O. J. 

812; & Ind. Jur. 4. 48 
Shri Dharnidhar v. Ohinto,20 B. 250 at p. 258 ` 51 
Bhnkuruddin Ohowdhüry v. Rani Hemengini 

Debi, 18 Ind. Ова 192; 16 О. W. N. 420° . 66 
Shumboo Chunder Malliok v. Pran Kristo 

Mallick, 14 W. R 822 638 
: Bhunmogaroys Mudaliar v. Monika Mudaliar, 8 

Ind. Cas. 700, 36 L A. 185; 32 М. 400; 11 Bom 

L. В. 1208 (P. 0.5 100. L. J. 276, GM. L. T 

804, 19 M. L. J. 040 281 


Shyama Сћатап Baert y. Marinmayi Debi, 31 
©. 79 * 1000 
Shyama Ohsran Mitter v Debendra Nath 
M.ookerjee, 27 О. 484; 4 О. W. N. 200 

Shyama Sundari Desya v. Mahomed Zarip, А 
Ind. Cas. 693; 9 О. L. J. 01 a£ p. 04 

Biddon v. Short, 8 О. P. D. 672 a£ p. 577; 48 І. J 
Ob. 796; 8, L. T. 280 

Bidhanath Dhondder v. Ganosh Govind, 17 Ind. 


Oas. 687; 37 B. 604 14 Bom. L. В. 816 “818 
Sidhu Sahu v. Gopi Oharan Das, 18 Ind. Саа. 
• 9068 170. Ш J. ае m 
Singamma vt Yinjamuri Venkutacharlu, 4 М. II. 
O. R. 165 “a 
V бен v. Kal daram И 
28 Ind. Cas. ]; 11, Ж. 6897; (:914) M. W.N. 
785 
е. 
` Bingheeram Poddar v. Bhagbat Chunder Nundi, 
8 Iud. Gas 61', 10. L.J. 541 878 
Bir Rameswar Singh v. Jaideb Jha, 6 Ind. Ова, - 
887; 12 0. L. J. ^01 95 
BirdafSingh v Ratan Lal, 21 Ind. Ona. 612; 12 
А І, J, 85t; 80 A. 516 797 
Sirlah v. Muckanachary, 10 M. 194 vy» 818 


INDIAN CASES. [1915 


f3—eontd. 
Page. 
Sita Ram v. Raja Ваш, 12 Р.В. m Eus . 895 
Bitarambhel v. Sitaram Ganesh, 6 B н. С.В. 
250 408 
Sithammsa v. Narayana, 12 M. 487 = ~ ті 


Ritul Purshad v. Luchmi Purshed, 10 O. 80 


(В. 0.);'8 0.1, В. 882; 10 L А. 129. . 808 
Bivagami Аоһ у. Subrahmania Aiyar, 27 M. 250, 
14 M. L. J. 87 445 


pcr пате Perias&mi, 5 I. А. & 1М. 
2,2 0.1. В 81,8 Ser Р.О. J. 706; 8 Suth 
ТОГЫ 4 
Btvasami Ohetti v. Bevugun Ohetti, 25 М, 389; 
12 M. L. J. 17 


Bivasami Naiokar v. Ratnasami Naickar, 23 M. 


568; 10 M. L. J. 314 445 
Smith v. Cooke, (1891) А.О 297; 60 Т, J. Oh. 
607; 65 L. T. 1; 40 W. R. 87 384 


Smith v. Howell, (1851). 6 Ex. 730; 20 L J. Er. 


877; 88 R. R. 452 809 
Smith v. Malinga, Or. Jac. 160; Т9 Er. 140 268 
Smith v. Osborne (1857, 6 H. L. 0. 87065 8 Jur. 

(x. в.) 1181, 6 W. R. 31; 10 E. В. 1845 108 R. 

HH. 161 987 
Boar v. Ashwell, (1898) 2 Q. B. D. 890 at p. 366 

69 L. T. 685; 42 W. R. 165; 4 В. 002 884 
Sokhaí v. Rem Pershed, 7 Ind. Cas. 486 915 
Solomon v. Attenborough, (1912) 1 Oh. 45° IRI 

L J. Ob. З; 106 L. T. 87; 588 J. 2705 24 T. 

„L. R. 828 BAL 
Somayya v. Bubbama, 26 M. 509 , 494 
~Bonat Kooer v. Himmut Bahadoor, 1 O. 891,81. 2 

ТОТОЕВ ОЕ J: 00878 Бп, 

Р.О J 257 85, 
Bonudaram ‘А. т. Sennie Naickan, 28 M. 547 ° 

Е В \;10 М. L-J. 329 258 · 


“Bootrugun v. вац, (1834) 2 Knapp 2987 e 


at p. 205 W В (P. C) 109, 12 Е. В. Р 

489 43 
Borsbj Coovarji v. Kala Raghunath, 12 Ind. 

Сал. 011; 86 В 158; 18 Bom. L. В. 1168 . 044 
Boudamoni Dasi v. Maharaj Dhoruj] Mahatab 

Chand Bahadur, B. L. R. Вор Vol. 585; 6 W. 

В isc, 102 782 
Spencer v. Bcurr, (1862) 31-Beay. 834, 81 L. J. 

Oh. 806, 9 Jur, x sẹ Ө; 10 ҮҮ, В. 878, 54 В. 

E. 1187; 135 B. R. 454 477 
Bree Nath Nag v. Ohonder Nath Ghose, 17 W. 

Б. 192 187 
Sreehuree’ Bukahee v. Gopal Chunder Bamunt, 

15 W. 500 888 
Breemutty Dayamoyi v. Ananda Mohan Roy ^ 

Ohowdhry, ind. Cas. 61; 18 О. W. N 971; 

20 0. L. J. 52 A24, 432 
Sreemutty Soarjesmonee Dossee v. Denobundoo 

Mullick, 0 M. I. А. 128 at p. 185; 10 Е. В. 688; 

1 Заг. P. P. O.J. 887 54 
Sreenarain v. Kishen Boondery, 11 W. R. 1f6 48 
Bri Ohsnd v. Nieder Bingh, 10 Ind. Ota. 14,8 A. e ' 

L. J. 407 
Sri Gopal v Aisha Bogum,3 А. L. 3.775, А W. 

М. (1906) 984, 99 à. 52 
Bri Gopal v. Pirthi Singh, 4 Bom [LL R. 887, 24 

А. 4303 Zu T. А, 118. 0 О W.N. 88) . 1006 
Bri Mabant Bramha Khushal v. Sumern, 18 Ind 

931; 11А. D. J. 810; 55 A. 2р9 915 


е 
Г] . 
E . 
. 


“Vol. XX VII] 


S—contd. 

3 Р Pago. 

Bri Reja Sinhadri Appa Hao v. Pratépathi 
Ramayya, 2) M 29 at p. 36 853 

Bri Rajah Papamma Hao Bahadar v. Eri Vira 

Pratape Porkanda, ?8 L A. 82, 19 М. 240) 6 
M 7.58 * 445 

Bri Thakur] Maharaj v. Lachmi Narain, 19 Ind. 
Cas. 67; 11 A L J.'212 290 
Brimantu v. Srimantu, 24 M. 358 448 

Srimati Nisse Bibi v. Radha Kishore Manikya, 
110 W.N. 818 68, 

Srimutty Sibo Sundari Ghose v. Raj Mohan 
Guho, 8 О. W.N 24 808 


Brinath ya v. Mahesh Ohandra Boy, 

4 B. L. В. (F. B.) 8; 12 W. В FB.) 14 . 118 
Brinibash Prosad Singh v. Kosho Prosad Singh, Р 
- 10 Ind. Oss. 444 18 C. D. J. 631 
Srinivasa y. Arayar Srinivasa Aiyan- 

ger, 6 Ind. Cas. 229; 33 M. 483; 8 M. L. T. 33; 

20 M. L. J. 546; (19:0) М W.N 479 . 124 
"Hrinivasa Ayyangar v. Ayyuthorai Pillai, 21 M. 

410; 8 M. L. J. 54 

i Srinivasa, Prosad Singh v. Kesho prog Sigir 

12 Ind, Oas. 745; 14 О. L. J. 489 
Srinivasa Sestrial v. Ваші Bao, 17 M. 180 
Srmivasaswami Alyangar v. Athmnrama Alyar, 

2 Ind. Cas. 612, 32 М 281; 10 M. L. J. 280 5 

M.L T.84 
Sriram Ohakravaü v. Hari Narain Singh, 83 O. 

54, 3 О. L. J. 50; 10 О. W. N. 425 
Stanley т. Stanley, (1898) P. 227, 68 L. J. P. 

227; 47 W. В. 272,79 L. T. 104 i 
State v. Шаары с 172 

Stephenson v. Taylor, (1561) 1 B. and 8. 06; 80 

IY М. O. 145, 7 Jur. (к s. 602, 4 L. T. 243; 

9 W. В. 600, 121 E. R.052; 12A B В. 474 .. 
етпе v. Book, (1885) 1 Do. G.J. & B, 605; 8L; 

T. 858, 2 М. R. 846, 11 W. B. 7901; 32 L. J. Oh. 

682 
Stewart v, Andorson, (1846).0. Ala. 504 at т. 

бов 
Btowel v. Ajudhia Nath, 6 A. 255, А. W. N. 

(1884) 87 
Strong v. Waddell, (1876) 66 Ala 471 
Subbe Chariar v. Muthuvgoram Pula 14 Ind. 

Cas. 204, 38 М. 558, 24 M. L. J. 545 
Subba Pillai v. Ramasawmi Aiyar, 27 Ы, 512; 14 

H. L.J 274. . 17 
Subberays v. Krishnappe, 18 M. 422 187 


819 


Subberaya Reddiar v. Rejegopaln Reddiar, 28 ^ 
* Ind. 570; (1914) AL W. N376 18 M. L. 
T. 240 880, 998 
Bubbaraya Tawker v. Rajaram Tawker, 26 M. 
585; 12 M. L. J. 01 4 
Subbarayudu v. Kotayya, 15 М 389 408 
.,Bubbaryaz v. Ramasemi Pillai, 28 M. 171 859 


Bubbieli Naicker v. Ramanathan’ oe ea 22 

` Ind. Oas. 899; (1914) M. W М. 206; 26 M. L. 
^ 49189, UL W.251: 87 М, 462 . B8 
Bubbraya Ohetii 9. Rathhevelu Ohetti, 2 Ind. 3 
` 880 


Cas. 313; 82 M. 890, b M. Т, 105 vds 
Subharnyer v. Subbammal, 21 A^ 407 | 48 
Bubrahmanin Аууаг т. Emperor, 25 М. 81, 11 
СМ L, J. 288; 3 Bom. L. R. 640; Б О. W. М. 

866, 28 I. А. 257 (Р. 0.3; 2 Weir 271 844 
Bubramagia Alyar v. DT Qus M Ind. Cas. 

808, 88 М, 308f 20 M. L. J. ə M.L.T.321 888 


TABLE OF CASES CITED. ° 


г 
5 6-—оопеа. ° 
. Page 
Ec RES Pattar v. Vombemmal, I4 M. L. J. 


T ри Pandya Ohokko Talarar v. Вісь к 
Subramanya Pillai, 17 M. 8 6 at p. -842; 4M. 
L. J. 162 Š 

Subraya Kakremaya v. Sobraya Pad yya 7 
Ind O Oas 715 8 x L. T. 825; 71910) 3 NW. х. 


.445 
Subraya Prabhu v. Manjunath Bhakta, 29 М. ` 
44 s £ tas 


BSujauddin v. Reexuddin, 27 О. 414 

Sukmari v. Ananta, 28 О. 168 s 

Bukumari Gupta v. Bharat Mandal, 28 Ind. One. 
960; 20 O. L J. 148 

Sundar Koer уг Bai Shim Krishen, 34 
p. 161; 9 Bom. L. Б. 304 17 M. L. J. 
W. N. 240; 4 А.І, J. 109; 341 А. 0 
C. L. J. 106; 2 M. L, T. 75 

Sunderambal Ammal v. Тока 
Ind. Oas 72, (1914) M. W. 
276; 20 M L J. 315 

Buraj Narain v. Iqbal Narain, 18 
35 А. 80, 15 Bom- li B un О. 
L A. 40 (Р. 0.) 18 M. L. 194, 1T O 
835 1L A. 1. 1 178 17 OL .J. 288; 2 
J. 845, (1018) М, W М. 183 

Surat Lall v. Umar Haji, 28 О. 877 at pp. вая, 
887, 838 is 

Burbomungola v. Mohendronath, 4 О. 506 

Suresh Ohunder Maitra v. Kristo Rangini Dasi, 
21 О. 249 974 

Suresh Ohandre v. Banko, 2 О. L. J. 622; 8 Or. 
І. J. 115 - 818 

Burey. Kondareddi v Emperor, 15 Ind. Oma. 
438; 87 M. 112; 18 Or. L. J. 403 . 897 

Burjiram v. Barhamdeo, 2 0. L. J. 208 at p. 214 783, 

968 


Sweet v. Southoote, (1788) 2 Brown С. О. ah 
Dick 670, 29 E. R. 88 


. 286,1 
8 Ind. 
6 0. 


987 
TAL 


Syama SundaH v. Jogobundhu, 16 О. 188 959 
Syed Muhammad Івакок Mushysok ү, Axooxoon 
Nisse Begam, 4 M. 841 824 


Syed Sufder Rexe v. Ашжай Ali, 7 О. 708; 4 
Bhome L. R. 240; 10 O. L. R. 121 (Е. В) .. OL 
Byud Mahomed v. Musammat DUE 5 
0. 759; 6 C. L. R. 112 881 


T 
Ps . 


Tailby v. Official Receiver, wb 18 А.О. 528 
58 L.J. Q. B. 75 00 L н 
518 

Тај xaos, Inve 4. Bom. L, Б. 708 at pari. 

Teque Sahib v. АН Ahmad Sahib, 18 1nd. 

858; (1913) M. W. N, 381 
TET. Aahrub Ah, 81 0, 647; 8 O. W. х. 


Г И Delagoa Bay and Hast Africa Hy. a. 
(28 Q. B. 280 ai p. 242, 58 L. J. Q. B. 459 61 L. 
`1. 229,88 W. B. 15 

Tauored v Potts, 2 Fonblanque on Equity, oth 
Ed, 261n © E 

Tangi Joghi v. Hall, 28 M. 208; 1 Weir 097 ... 

Tanistry’s case, (1603) Davis. 30 at p. 32; 80 R.. 
R 516 F 


И" 


"F—oontd, 


IN DIAN CASES. 


Page 


„ Тага Ohand v Imdad Husein, 18 A. 825; A W. 
N. (1898) 94 

Tara Ohand Marwari v. Brojo Mukerji, 
18 Ind. Ces ТАЛ; 17 0. L. 3. 120 at p. 122, 17 
О. W. М. 457 

Tara Sundari Debi v. Saroda Charan зене 


* Ind. Cas. 80, 12 0.1. J. 148 


Tarachand Pirchand v. Lakshman Bhawan, 1 
В. 91 

Tarachurn Ohatterji v. Suresh Chunder Моокег- 
jos. 18 L А. 18% 170. 122 

Tarak Das Pal Ohowdhry v. Haris Chandra 
Ban ee, 16 Ind. Cas. 077; 18 O. L. J. 648, 17 
О. W.N 168 - 


Tarakant Banerjeo v. Puddomonoy Dossee, 10 


М.І. A. 476 at p. 488 6 W. В (P.0.) 64 l 
Воњ. Р, О. J. 631; 2 баг. P.O. J. 181; 10 E. B 
9062 
Tareemeo Ghose v. Kaleechurn Ghoso, 
(1862) Marshall 215; 2 Hay 90 
Тао Charan v. Ohandr& Kumar \Doy, 8 Ind. 
Ons. 198; 140. W. N07 ^; 130. DL. Ј. 1 З 
Tarini Charan v. John Wataon, 12 W. R. 41°; 8 
В.І. Н. 487 


Taylor v. Deo, (1851) 18 Howard 287; 14 Таз 
Ba. 140, ^ 


Taylor v. Whoeler, c6) 2 Vern. 56; 28 E. Б. 
98s И 
Teacotta Shekdar, In the matter of, 8 О. 898; 10 
О. І. R. 280 
Tekaetnoe Goure Coomareo v. Husammat Baroo 
Соошагео, 19 W. R. 253 
Tennent v. Oity of Glasgow Bank, (1879) 4 
App. Oas. 615 
Thakomoni Dassi v. Mohendra Nath Dey, 3 Ind. 
Сал. 889; 10 О, L. J. 468 
Thakoor Oomreo Singh v. Thakoorapes Mehtab 
Koonwar, 3 Agra Н. О. Б. 103 
Thakor Harihar Bakhsh v. Gajadhar Bakhsh, 1 
. Select Decivion 1904 
Thakur Janki Baksh Singh v. Muhubir Biugh, 
1 Selected Decision 1910 
Thakur Prasad v. Ahsan Ali, 1 A. 668 
Thakur Ptusud v. Fekirulla, 22 I. A. 44,17 А. 
706 6 M.L J 8; 6 Bar. P.O. J. 526 
Thakur Prasad v. Gauripat Bai, 30 A. 188; A. W. 
N. (1908) 75; 6 A. L. J. 200 
“Thakur Bingh v Bhogeru] Singh, 27 О 25 
Thamman Singh v. Jit Singh, 0 P. R. 1893 ‘ 
, Thaydavan v. Регтіаппа, 14 M. 883; 2 Weir 671 
athanhi v. Ramu Mudal, 5 M. 355 з 
The Delta, (1876) 1. P. D. 308; 45 L.J. Т. 
‘111, 85 L. T. 376, 26 W. B. 46 
* Theyyan Nair v. Zamorin of Oalicut, 27 Ar. 203 
at p. 204 * 
Thomas v. Thomes, ? К &J. Th 25 L. J ch. 
150, 1 Jur. (x. в.) 1100, 4 W. R. 185; 80 E. R." 
01 
e Thornhill v. Woeks, (1918) 1 Oh. 438 ut p. 4H; 
R21, J.Oh. 200; 108 L. T. 802; 77 J.P. 23lj 
11 L. G. В. 882, 57 В J. 477 
Thornton v France, (1897) 2 Q. B. 148; 66 L. `7. 
Q В. 706; 77 L. Т. 8& 46 W. Н 56 
E gs Priostnail, (1807) 1 Q. B. yo J. 
Q.B - 248, 45 W. B. 288; 00 J. PERI 


188 


"594, 614 


58 


Thumbusumy Moodelly v. Hossain Rowthen, 1 
M. l; 2 L A. 241 at p 249; 3 Suth. P.O. J. 198; 


[1915 


lage 


8 Ber. P. О, J. 531 889 
TUR +. Mamad Kasim Bait, 17, Ind. Cas. s d 
995 
пан Атта Garu v. Subbaeraja, 514. Сав. 
610, 58 M. 4735; 7 AL L. T. 845 20 M. L.J 
9С4, (1910) М. W. N 6) : 958 
Timmaye v. Lakshmana, 7 M. 2:5; 8 Iud. Jur. 78 825 
Tinooury Dey v. Fakir Oband Dey, 30 О. 218 q 
О. W. №. 180 49, 870 
Tingrey v. Brown, 1 Bos, & Tull 810; 126 E. R. 
931; 4 R Б. 805 853 
Tipping v. Eokersloy, 2 К. & J. 264 dk р. 270; 69 
Е. B.779; 110 R. R. 2.6 245 
Tirbini Sahai v. Hurruk Narnin, 21 C. 26 73 
Tirupati v. Narasimha, 11 M. 210 679 
Titu Bibi v. Mohesh Chander Bagchi, 9 C. 663 
(F. B.); 12 О. L. B. 804 259 
'Fituram v. Elias E. Oohen, 1 C. L. J. 617 474 
Tituram Mukerjee v. Gohen, 38 О. 203, 2 O. L. J. 
406; 16 M. L. J. 87 7 Bom. І, К. 920, Ө O. Ж. 
М. 1078, 8 А.І, Т, 59; 82 1. A. 185 474 
Tokhan Singh v. Чккаг Bigh, 33 C. 404, 9 0. 
- W. N. 872, 1 O. L. J. 118 865 
Tollemache v. Tollemache, (1859) 1 Bw. & Tr. g 
557; 30 L. J. Mat. 118; 21. T. 87 005 
Tommey v. White, te, (1850) 8 H І. С. 49; 10 E. 
В. 10; 58 R. В. 26 142 
Touche v. Metropolitan Railway Warohousing 
Company, 6 Oh. App. 671 at p. 677 789 
Townsend's case, 4 Leon. 52; H E. В, 724 408 
Trevitan v. Lawrence, (1;C5) 1 Salk. 376, 6 
Моа. 25°; 87 Е. В 1003 0870 


Tribhuvan Sundar Kuar v. Вт Narain Bingh, 20 
A. 341, A. W.N (1808 65 


1 
Trik&m Purshotam v. Natha Daji, 12 Ind. Cas. 


859; 18 Bom. 1, В 868; 86 B. 120 

Trimbek v. Lakshman, 20 B. 405 

Trimbak v. Ramchandra, 23 B. 733 

Trimbak Gangadhar Rauade у. Bhagwundas 
Mulcbsud, 23 B. 348 

Trotter v. Macloan, 1879: 18.Ch. D. 574 at p. 
"dried Т. 118; 28 W. В. 245 4JL. J. Ch. 


liue Harc Harjiwan Dass, БА 00. A. W. н. 
1883) 104 
v.-Bam Rekha, 66 P. В. 1006, 110 P. W. В. 
1908 . i 
Tulsidas v Bejoy Kishore, 6 О. W. М. 178 
Turner v. Jagmohan Singh, 27 A. 511 at p. 537; 
2A.L J. 297; A. W N. (1905) 77 
Turner v. Turner, (1788) 1 Bro. О. 0.817; Amb. 
716, 28 Е. B. 1155 К - 
Twentyman v. Twen '1908) P. F2, 72 L. 
J. P. 86 #1 W. R. 575, 88 L T 671 
Tyrrell v. Painton, (1504) P. 15 ; 6 R. 540: 70 L. 
T. 453; 42 W. Н. 848 
Tysou v Juckson, » Вову. 384; 
u2 В. R. 820 i 
Tyson v. Bmith, (1 } 
ROT WW. att 
В. R. 1265 


9 Ad & El. 408, 1 P. Ф 
‚ 74h 48 В. R. 589, 113 


54 E.R. 957; * 


329 


E63 


408 


Vol. XXVII] 


Ugra Narain Bingh v. Basan Narain Singh, 10 
Ind. Cos. 680, 17 О. W. N. 868; 18 O. L. J. ?00 

Ujalbi Bibeo'v. Umakanta Karmokar, 9 О. Ww. 
N 82, 31 О. 970 

Ukoor Dass v. Ohunder Sekhor Dasg, 3 W. В. 
152 > 


Ulfat Rai v. Gouri Shankar, 11 Ind. Ова. 20; 83 ` 


А. 657 

Umardaras Ali Khan v. Wilayat Ali Khan, 19 A. 
100; А. W. N. (1697) 184 

,Umesh Chandra v, Golap Lal, 31 C. 233; 70. Y. 
N. 876 

Umeabananda Dut v. Mohendra Prosad, 11 Ind. 
Cas. 280; 14 О.Т, J. 887 

Urgrao Singh, In the matter of tHe Petition of * v. 
Fekir Chand, 8 A. 749; А. W. N. (1881) 58 

Unirunnissg v. Muhammad Yar Khan, ЗА, 24 .. 

Unnoda Dabee v. Stevenson, 22 W. R. 200 ; 

Upadrasta Venkauta Bastrulu v. Divi Bitaramudu, 
24 Ind. Оез. 224, 20 M. І. J. 585 at p. 590 

Upendra Narain v. Gopee Nath, 9 0. 817; 137 
С.Т. В. 866 

Uppalakandi Kunhi Kutti у; Kunnam мыш 
Kottaprath, 19 M. ?88 ; 

Unina v. Wilder, ( 877) 58 Ga. 178 


E V 
ү 


Veidhinadgsamy у. Зошавапйгаш, 28 М, 472; 45 
M L.J. 128 

Yulubei v. Govind, 24 B. 218,1 Bom. L. В. 
786 

Vasudey Sadashiv v. Collector of Ratnagiri, 8 B.. 
09; 4 1. A. IIO 

Vasudeva Mudaliar v. Hrinivase Pillai, 80 M. 
42€; 17 M. L.J. 444 11 О, W. N. 1006; 4 А.І. 
J. 625, 6 O. L. J: 87Р; 2 H. L. T. 88^; Ө Bom. L. 
R.1104 Р. О. ; P41. А. 187 

Уахіга v. Kahna, 111 P. R. 1598 

Vedala& Lakshminarasammah v. Pughe Lakah- 
на QUT Cas. 320; ( 912) M. W.N. 


Vedavalli v. Mangamma, 27 M. 528; 14 M. L. J. 
840 


78-at p. 914 5 Ind Deo (o. в) 41. 

Velchand v. Liont. A. Flagg, 18 Ind. Cas. 853; 
80 B. 164, 14 Bom, L К. 18 

‘Vellayan Chetti v. Tiruvakone, б M. 76, 6 Ind. 
Jur 349 E: 

Vengupoy yan v. Kafim Panaka), 26 М. 601 

Vewkapa v, Chenbazapea, 4 D zl, . 

-Venkata v Chengadu, 1Z M 168 

Venkata v Subhadra, 7 M 548, 8 Ind Jur. 567 

Venkata Krishna Reo v. Venkatachalam, 7 M. 
L. 4. 200 ate 

х 


44, 
ЖөварегтаП v. Narain, (1801) 1 Strange (к. с.) 


TABLE Of CASES CITED.. . 


185 


714 
817 


183 
781 
628 


£58 


271 
403 


670 
40 


е 
V —oconold, 


Venkata Narasinha Appa wv. 
Appe Row, 28 Ind. C 66; 87 M. 
225 (1014) M. W. N. 299.1 S LL 
О. W. N. 554, 26 M. L. J. 4'4 15 M. L 
6 Bom. L. В. 328 (P. О.) 


Parthasarathy 


Venkata vuln v. Bagginunal, 14 Ind, Cas. 
550; 23 M. L. J. 64 ] 

Venkata Surya Mahi Rams Krishna Hao ү. 
The Court of Wi 261 A. 87; 23 M. 37, 8 


О. W. N. 4 559 M. L. J. Вир. p. 1 

Venkata "Viraragarayyangar v. СОРРИ 
Ayyangar, 8 М. 344 7 Ind. Jur 855 
Venkatachellam Reddi v. Reddi, 12 
Ind. Оча. 372; 86 M. 858: 10 M. L. T. 248; 21 
М, L. J. 900; (1011) 2 М. W. N. 249 


Vonkatappe Neyanim v. Thimina Nayanin, ig 


M. 410 
Venkatarama Alyar v. Venkata Subrehmanian, 
24 M. 27; 10 M. L. J. 217 


Venkataramanna v. Bréqumeuna Bastrulu, 4 м. 


Н. О. В. 845 4 
Venkntasami v. Stridavamma, 10 M. 170 . 182 
т Kuppeyoo Ammal, 14 М. 

829 
Venkaitasubbaiyan, In je, alu Samaiyan, Ж 

Weir 632 í ° 842 
Venkobe у. Subbanna, 11 M. 151 - 680 
Venkubai v. Lukahman, 13 D. 617 918 
viar RBagavu.v. Beorstary of Stato for India, m 

720 
Vinayak v. Govind, 2 Bom. L. E. 820; 25 B. 129 

at рр. 185, 1386 174 
Yiner v. Vaughan, (1840) 3 Beav. 406, 48 Y. В. : 

1202; 4 Jur. 482; 50 В. Б. 245 415 
Vishnu Sakharam Phatak v. Kashinath Bapu 

Bhankar, 11 B. 174 594, 614 
Viswanatha Banthasingarao y., Bamohsndre 

Mardraje Deo, 27 Ind. Ова, 744,17 M. L. T, 78 "149 
Vittal Doss, Ba paris, 15 M. 360 750, 761 
еа Dattaram, 8 Bom. L. R. GR B 

98 
Vithobe v. Sakharam, 4 О P. І, В. 128 .. 800 
Vyankaji v. Вагјагао Арејігао, 16 B. 637 * 824 
Vyse v. Brown, i8 Q. B. D. 190; Cab. & E, 228, 

88 W. В. 16°; 48J. P. 151 851 
Vythilinga v. Ravana Sundarappa, 6 M. 167 818 

w S 
hi Ali v. Emperor, 820.1020; 8 Or. b. i 

1 е 
Wajid Ali Khan v. Shafkat Hussain, 7 Ind. Oas. nd 

911; 88 A. 122, 7 À. L. J. 098 437 
Wali Ahmad Khan v. Ajudlila Kandu, 13 A. 537; 

А, W. М (1801 196 507 
-Walian v. Baiko Behari Pershad Singh, 80 C. 

1021, 801 A 162,70 W.N. T74; 5 Bom. L. 

В 822 . 024 
Walker's case, 3 Соко 22 a, 22 b; 76 E. R. 676 ` «08. 
Walker v. Hatton, (1842:10 M. & W. 340, = D. 

к. в.) 263; 11 L, J, Ex. 88:5 62 B. В, 600 .. 899 


lx 


W —oontd, 


Wallingford v. Mutual Boclety, (1880) 5 A. C. 


GS 00 Pedog B. 40, 48 L.T. adde. 


Walpole v. Ink, (1859) 9 Ohio. 143 
"Walsell v. Leggatt, (1896) 1 Oh. 564,65 L J. 
Oh 340,74 L T. 02; 44 W. R. 208 К 
Walter v. Yalden, (1002) 2 K. B. 304 71 L. J. 
К. B. 608; 87 L. T. 97; 51 W. B. 48, 18 T. L. 

В. 008 
Wark v. Bargaddie Coal Oompeny, 18 Dunlop 
, 779 8 Macqueen Н. L. О. 467 л 
Watkins v. Brent, ( 885) 1 Му]. Ф Ог. 97; 5 Її, 
J. Oh. 48; 7 Bim. 612, 40 Е. R. 318; 48 В. В. 
140 . 
Watkins v. Baton, (1840) 80 Maine 529, 50 Am. 
Dec. 687 
Watson, Hs parts, (1888) 21 Q. В: D. 801 o£ p. 
902; 87 L. J. Q B. 600 
Watson & Oo. v. R&mohund Dutt, 18 О. 10 WL 
A. 110 
Wasir Ali v. Mahbub Ali, 22 Ind. Oas. 412; 184 
P. L. В. 1914; 101 P. W. В. 1014 
Wobb v. Herne Bay Con eee, (1870) б g 
В. 644 39 L. J. Q B. Sl зві T. 745, 10 W 
R. 241 
Webber v. Tivill, (1803, 2 Wms. Bannd 134; 85 
Е.В 843 at p 846 
Webeter v. Bosanquet, (1812) A'O. 884; 81 L, n 
P. O. 206; 100 L. T. 857; 28 T. L. R. 271 


Womyas v. Hopes, (1800) Fao Ool. 61 


Whalley 
958 


Wentworth v. Bullen, 9 B. & C. 840; 9 L. 
o s.) E. В. 83; 109 Eng. Rep. 818; 83 B. 


Gort v, Gwynne, (1811) 2 Oh. D. J at p. 15 
‚1. 7. Oh. 573; 104 L. Т. 760; 55 8. Jbl 27 
L. В. 444 

v. Ramage, 10 W, Е. 816; 125 В. Н. 


J. 
R. 
во 
T. 


Wheatley v. Westminister Brym 
Oo., І. В. Ө Eq. 58%; 30 L.J. Oh. 175; 23 L.T. 
7,18 W. R. 102 А 

уына v. Bewit, (1724) 2 P. Wins. 240; 24 E. 


Whitham v Kershaw, (1885) 16 Q. B. D. 618 at 
са 124 34 W. R. 340 

on of the Bohool for the In- 

dicent aud Blind, (1882) 8 Q. B. D. 857; 61 L. 

J. Q. В. 880, 46 L. Т. 422; 80 W. Б. 474 А 

lisi arant 2K. B. 473 res 

L. f. К. B. 1107; 104 L. T. 911, 65 B. J. 470, 


EL R. 430 
Wilkinson v. ar Birkar, 6 B. L. В. 486 
Wilkiuson v. Verity, 0 O. P. 206, 40 L. J. О.Р. 


141; 2FL. T 32,19 W. It. 604 à 


ҮҮ: 


* 


: ' INDIAN OASES. 


bo Оов] & Coke . 


401 





[1915 
W —conold, 
Will Khan, 
ао Aaa In the matter of the, 
618 
William Bridger, In the goods of, 4 Pro. D. т 
41 L. J. P. 46 49 L. T. 123 852 
Williams v. Jones, (1845) 13 M. & W. 828, 14 1. 
J Ex. 145, 2 D. & L. 680, 87 R. В. 767 888 
Willams v. Willi&sms, (1874) L. R. 9 C. P: 659, 48 
L. J. О. Р. 882; 80 L. T. 638; 22 W. B. 708. .. 809 
Wilson v. Beddard, 12 Bim. 28; 10 L. J. Oh. 806; 
үүт. 021; 59 ME Вор. 10%1 .. 678 
v. Àmeerunnissa Khatoon, 7 I. A. 78 
Wither v. Little, 56 Cali. 870 i 


Withers v. Jacks, 70 Са, 297,18 Am. St Rep. 
Wolley v. Olark, (1823) 5 Barn. and Ald. 744 А 
im R0 1 Dowl. & Ry. 409, 106 E. В. 
Wolmerahausen v. Gullick, (1898) 2 Oh. D 514 
at p. 529; 6: L J. Oh. 778,3 B. 6 0,08. T. e 


763 839 
Ын санаса Biswas v. Rashmohini Dasai, 
1 
281 
Wynne v. REN 808; 41 E. В. 959, 16 
R. В. 06 408 
Y 
Yakub Bheikh v. Nafujan Bi 5 Ind. 571; І 
11 C. L. J. 632 at p. 684 75 TE T "75 
Yates v. Queen, 14 Q. В D. 048 at p. 661; 52 L. 
im NUN ; 40 J. P. 436 541.7. QO 
Yeol&nd Oonsols, In re, (1888) 58 L. T. 922; 1 
Meg. 39 i 
Yeshwant, Bhagwant v. Shankar Ramchandra, 
17 B. 88+ 618 
Z Е 
Жаш Mi y, Budra Singh, 5 Ind. Cas, 800; 13 
50 ‹ 
Z@in-al-abdin Khan v. Mohammad Ashgar Ali = 
ета, 10 А. 166; б Bar. PC 0. J. 
А па 
Zanuni& v. Ram Tahal, 27 0.870 40. W. N. 
482 . 310 
. 
. 
` * Ф 


IDDIAD CASES. 


1915. 








. ' VOLUME XXVII. 








OALOUTTA HIGH COURT. 
Srooxp Отуп, ArPxAL No. 1837 ox 1911. 
June 10, 1914. 
Preseni;— Bir Lawrence Jenkins, Kr., 


Ohief Justice, and Mr. Justice N. Ohatterjea. 


Mwuammat BIBI BAKHTUN-—DirrexbpAXT 
—APPELLAST 


versus 
Syed AHMAD ISHAQUE лир OTHWES— 
PrarwTUIEgS— RESPONDENTS. 


rescription, 

When & dooument is held by a Court of Justice 
to be ‘genuine’, what is intended to be held, and in- 
fact is held, is that the dooument was duly executed 
and that ib is an operative document. 

Mere mental determination of a oo-owner hold. 
ing possession to cheat his fellow-owners is in- 
sufficient in law for extinguishing the title of the 
other oo-owners. His on being in law 

ion of all the co-owners, it is not possible to 


something equivalent to ouster can bring &boub that 
result. : 
Therefore, where there is no ouster or equivalent 
of oustar, the title is not e ed 
O. 280; 106 L. T. 886; 


Оотва v. Appwhamy, (1912) 
81 L. J. Р. О. 161, followed. 


Appeal against the decree of the District 


| Judge, Saran, dated 7th March 1911, re- 


versifg that of the Officiating Sub-Judge at 
Ohapra, dated 81st August 1909. 


Moulvi Khurshed Hussain, for the Appel- 
lant, ° с . 


Й 


Babu D. L. Kasigir, for the Reabond- 
enta. 


JUDGMENT.—The plaintiffs by this suit 
seek а declaration of their title and 
possession, not in respect of any specific 
piece of land and 16 annas inthat piece 
of land, but in respect of l-anna share . 
of Mousa  Bhikpur and that the plaintiffs 
may be declared entitled to get their 
names registered in respect thereof on 
expunction of the name of the defendant 
No. 1 and that their possession may be 
confirmed. ‘here was analternative prayer 
for possession, if it was thought that pos- 
session had been lost. 


The learned Subordinate Judge dismiss- 
ed the suit with costs. 

From his decree an appeal was preferred 
and was heard by the District Judge of 
Saran, who has allowed the appeal and 
passed a decree in accordance with the 
plaintiffs’ prayer. * 


Defendast No. 1 has appealed from this 
decree айі there are two points raised by 
her. First, itis said thatthe document of 
the 98th May of 1850 was wrongly held 
to be genuine and, secondly, that, in any 
case, she is entitled to one-pie share. 


To understand these contentions, reference” 
must be made to the atate of the family, 
which is indicated by the genealogical table. 

в | е e 


' indicated in Ње 


e 9 E 2 ә 
BIB] ВАКНТФН t, AHMAD ISHAQUE. 


set out at page 18 of the lower Appel- 
late Court’s judgment. From that it ap- 
pears that there was a common ancestor 
named Mir Dargahi. He left three*sons, 
Nasar Ali, Fida Hussain nnd Tasnduq 
Hussain. Nasar Ali married one Moida. 
He died in 1859 and his widow in 1880. 
Fida Hussain, the second son, died in 1855: 
Tasadrq Hussain, the third son, died in 
1860, being survived by his widow Walihan, 
The defendant-appellant ів а sister of 
Walihan, and it 18 common ground before 


us that apart from any dispositions of the 


property, she, as the sisterof Walihan, 
would have succeeded to the share of 
Tasadug. Mir  Dargshi, the common 


ancestor, had three-annas share; and, in 
the events which happened, опе-вопа 
devolved on each of his three sons. It is 
the case of ihe plaintiffs that by an 
instrament -of the 28th of May 1850, 2 
annas 9 pies, being the one anna of each 
brother less one pie in each share, were 
transferred to Мода, the wife of Nasar 
Ali. This is the instrument which is 
attacked by defendant No. 1. In my 
opinion that attack nile, in view of the 
definite finding of the lower Appellate 
Oourt that the transaction was genuine. 
It was suggested before us that in holding 
‘the transaction to be genuine the learned 
Judge merely affirmed its due execution 
and, it was said, that was beside the 
point, because the execution -was never put 
in issue. The other passages in the judg- 
ment of the learned Judge, however, as 
indeed the word ‘genuine’ itself, clearly 
show that what was intended to be held, 
and in fact was held, was that not merely 
had the document been duly executed, but 

e that it was an operative document,- where- 
by the transfer was validly made in 
favour of the transferee, Moida. So far, I 
thmk, the appeal fails. 


But it still remains for me io deal with 
the one-pie share of [Tasaduq wHĦich was 
admittedly not comprised in the transfer 
of the 28th of May 1850. 

In relation to that, as I have already 
explained, the appellant, as the sister of 
Walihsn, apart from any disposition would 

& co-owner with the other persons 
genealogical table who 
gre parties to this litigation. с 

e? к А e. 
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The learned District Jndge appears to 
have held that this one-pie share of Bibi 
Bakhtun, the appellant, was extinguished 
by the law of limitation. But in во 
holding I think he has not oorrestly ap- 
preciated what that law is in relation to 
co-owners. It has been recently defined by 


‘the Privy’ Council in the case of Corea у. 


Appuhamy (1). It is true that 
is not a decision on the Indian Limitation 
Act, but it ia an exposition of the prin- 
ciples by which all decisions on that Act 


must be infiuenced. Lord Macnaghten at 


page 236 deals with the question involved; 
and refering to one Iseris, who was & 
co-owner, who claimed to be ‘sole heir’, 
his Lordship said that the “Oourts „һай 
held that Iseria had entered as ‘sole heir’, 
apparently because he had itin his mind’ 
from the first to cheat his sisters.” ‘And 
then he proceeds: “Is such a conclusion 
possible in law? His possession was in law 
possession of his co-owners. It was noi 
possible for him to put an end to that 
possession by any secret intention in his 
mind. Nothing short of ouster or some 
strong equivalent to ouster could bring about 
that result.” There is no finding of the 
lower Appellate Court that there was an 
ouster or the equivalent of ап euster. 
Nor can I findin the judgment any fact 
which’ would justify us in remanding the 
case with a view to ascertaining whether 
there was an ouster or its equivalent. It 
appears to me at most to be a case ofa 
co-owner holding possession witha mental 
determination to cheat his  fellow-owner. 
That is insufficient for the purpose of 
extinguishing tbe title of the co-owner and 
depriving him of the rights that would 
otherwise exist. From this it follows that 
as there was no ouster or the equivalent, 
of an ouster, the title of the appellant 
Bibi Bakhtan, to this one-pie share has 
not been extinguished and so far as the 
judgment of the lower Appellate Court 
treats it as extinguished, it is erroneous 
in law. А bd 


. 
We must, therefore, modify the. decree 
of the lower Appellate Court so far as it 
extends to this one-pie share of the 


а) (1918) А. 0. 230; 1051. T 875, 811.7. P. Oy 


1 . 
. 


Vol. XXVII] 


appellact, and the utmost that can be 
declared in favour of the plaintiffs is a 
joint title and a right to joint posseasion 
with the defendant, Bibi Bakhtun. 

The only question remains is as to 
costs. As there has been a partial success 
on each side, we think that the proper 
order is that each party should bear his 
or her own costs throughout. 

| Appeal allowed in part. 





MADRAS HIGH COURT. 
Отт, АррйАтв Nos. 89 Ахр 89 or 1912. 
November 18, 1914. 
"Present —Sir John Edward Power Wallis, 
, Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 
Ix No. 39 o» 1912 
MUTHUSAMI NAIOKER ARD AKOTHER— 
Deraxpants Nos. 1 AND 9—ÀPPELLANTS 


VETEUS 
MUTHUSAMI NAICKER AND отнивв— 
PraiNTIYYS — HR SPOKDNNTB. 
Ix No. 89 or 1912 
R. M. V. R. A. VENKATACHALLAM 
OBETEDADCDEREKDUKE No. 6——APPRLLANT 


versus 
MUTHUSAMI NAICKER aap OTHERBS— 
Рилткт!ру AND Davewpants Nos. І to 4— 
Respoxpeyts. 

Hindu Lato—Partition—Ajissment to divide income 
only, tohsther estope division by metes and bounds— 
Pisa of $mparhbility, how maintuined — Agreement to 
divide conclusive as to status. 

The plea of imparübihty of а semindari oan 
sucosed only if the parties prove that such в 
custom existed in the family before the family 
acquired the semindarı lands, A provision ш а 
deed between the members of & family that only 
the moome of the semindari is to be divided does 
nob estop them from claiming a division by motes and 
bounds: such an agreement is not binding on the 
other members of the family, as it is opposed to 
the ordinary incidents of joint property. 


Subbaraya Tatoker v. Baja Ram Tawker, 25 М. 585; 


12 М L.J.01; К. Venkataramanna v. К. Brammanna 
Harri 4 M. H. O. R. 345, followed. 
та Tirumala Nask v. Bangaru Tirama 
dian ask, 21 М. 81Q distinguished. 
Where в deed rea that there 1a no community 
of mroperty or interest betweem the parties, it 
operates as а finn] deed of division and no Gourt 
.mhould go behind it. 
* Swagnasa Tarver v. Periasami, 5 L А. 61,1 M. 812; 
2 O. L. В 81, 8 Bar. Р. О J. 795; 8 Suth. P. О. J. 508; 
Moro Viswanath v. Ganesh Farah, 10 В. Н. О. B. 444, 
toliowed, Н 


,nob obtain 6 
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Appeals against the deoree of the Dis- 
trict Court of Madura, in Original Suit No. 4 
of 1910. d А 

In A. 8. No. 89 of 1919. | 

Mesars. T. Ranmgachariar and К. Partha- 
sarathy Asyangar, forthe Appellants. 

Mossrs. S.  Brimvasa — Aiyangar, Ж. 
Bhashyam Atyangar, Т. Rangaramanujacharvar, 
G. S. Ramachandra Atyar, for the Bespond- 
onts. 


In A. S. No. 89 of 1912. 
Mr. Q. S. Ramachandra Atyar, for the 
Appellants. 
Mr. T. Rangacharvar, for the Respond? 


ents. 


These- sppesls -and the memorardom of 
objections filed by respondenta Nos. 1 to 12 
and 14th in Appeal No. 89 of 1912 coming 
on for hearing on lst and 2nd of Octo- 
ber, the Court delivered theMollowing' 


JUDGMENT.—The first ground taken in 
thia Appeal No. 89 of 1912 is that the District 
Judge ought to have found the estate to be 
impartible. We think there are no grounds 
for so holding. It is alleged for the appel- 
Jant that the estate was carved out of one 
of the old Dindigul Polliems which were 
resumed by Government at the beginning 
of the 19th century. In 1806 the asseas- 
ment on the lands forming the estate, 
which include lands from one of the old 
Polliema as well as Government lands, was 
auctioned by Government, and was purthased 
by the ancestor of the parties who agreed 
to pay the highest rental. The family has 
continued in possession ever since, but did 
sand recognising "Һе per- 
manent character of the tenure until the 
year 1871. 1% is admitted that there was 
no custom of impartibility in the family 
before they acquired the estate, and it is 
difficult to Bee on what basis suchta claim 
could pe rested. It ів, however, expressly 
negatived by the fact that in the year 
1869 the four brothers who then represented 
the family partitioned -the estate among 
themselves under Exhibit II (a). 

The next question is whether, assuming 
the estate to have been  partible and *to 
have been partitioned, the Ist defendant is 
entitled to resist the claim for division by 
metes ‘and bounds because of the provision 

. * e 
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in Exhibit II (a) that only the income 
of the semindasi is to be divided.* Such an 
agreement has been held not to be binding 
even on the members of the family who 
were parties to it, Subbaraya Tawker v. 
“Rajaram Tawker (1). As pointed out in 
К. Venkataramanna v. К. Brammanna Sasrulu 
(2),an estate cannot be made subject to a con- 
dition which is repugnant to one of its 
ordinary legal incidents. This is also the 
principle underlying the provisions of sec- 
tion 11 of the Тгапяѓег of Property Act 
„and is not opposed to any rule of Hindu 
Law. The decision in Kumara Tirwmalat 
Naik v. Bangaru Tirwmalat Saws Naik (8) 
has, in our opinion, no bearing on the present 
саве, ав in that case the property had been 
held to be impartible by the decree of в 
competent Court. 

Under the partition Exhibit IJ (a), the 
four bothers divided the property into fiye 
shares* two of which were assigned to the 
senior brother, who it was recited 
was looking after the affairs of the 
semindart. It ів now argued for the respond- 
‘enta that the descendants of the senior 
brother are not entitled to retain these two 
shares out of five inthe partition by metes 
and bounds to be now directed. We 
cannot agree with this contention. Exhibit 
П (a) was clearly intended to be а final 
division of the estate and expressly provided 
that thereafter there should be only a 
community of friendship between the parties 
and no community of property or interest 
and there are other recitals to the same 
effect. We cannot accept the contention 
that the extra share was given to the 
eldeat brother merely aa wages of manage- 
ment or that it was based on a mistaken 


wotion iat the estato was impartible. In 


our opinion Exhibit II (a) was в family 
arrangement which was binding on the 
parties and those claiming under them. 
Stvagnana Taver v. Pertasams (4) and Moro 
Viswanath v. Ganesh Vithal (5). 

The Ist defendant relies on en arrange- 
ment referred to in paragraph 8 of the plaint, 
according to which his father enjoyed two 


(1) 25 М. 685, 12 W. L. J. 91. 


2) «М Н.С. B 845, 
21 M: 310 
4 56LA.6;1M. 31% 20. L. Б. 81; 8 Bar. P. O. 
J. 796; 8 Buth P. О. J. 508. 
(5) 10 B. Н. O: B, 444. Я 
e.’ : 
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out of four ghares in the income payable to 
one of the brothers, who died in 1898; 
and contends that under this arrange- 
ment he is entitled in partition to add to 
his share half the share which would have 
fallen to the deceased. This arrangement 
was not embodied in writing and is oppos- 
ed to the provisions of the deed of parti- 
tion, Exhibit II (a). There is no question 
of prescription among co-tenants and we 
think the lst defendant is not entitled to 
enhance bis share in thia way. The decree 
willbe modified accordingly. The 4th defendant 
will get 7/30tha, defendants Nos. 1 to8,7/80ths, 
plaintiffs Noa. lto 4 and 5th defendant 8/30ths 
andthefamily of 5th and 6th plaintiffs 8/80tha 
of the whole, omitting тпоғе ев mentioned 
in paragraph 2 of the preliminary Яесгёе. 
Each of the plaintiffs Noa. 1 to 4 will have 
separate shares. 

As regards the memorandg of objections, 
we think that having regard to the ajloga- 
tions in paragraphs 15 and 26 of the 
plaint, the plaintiff ig entitled to have an 
account taken of the properties, if any, 
acquired by the lat defendant's father and 
the lst defendant with the common income 
of the estate under his management after 
the partition of 1862. 

As to issue 14, we are not prepgred 
to differ from the District Judge. 


Under Exhibit II (a) we think the 
management of the charity was assigned 
to the branch of the family represented 
by the 4th and Ist defendants. Item 2 
of schedule E has been found to be charity 
property and it is governed by the same 
considerations. The plaintiff claims it аз 
private property and his claim fails. Ав re- 
gards the 6th defendant's appeal (No. 89 of 
1912) itia enough to say that his rights under 
Exhibits A and Baré not affected by the 
decree. In the schedule A to the dearee, 
for the four items mentioned as due to 
the 6th defendant's father, the debt due 
under Exhibit 17 (№), which is a renewal 
of Exhibits 17 to 17 (о), will be substituted. 
Otherwise the 6th defepdant'a appeal is 
dismissed with no order ав to costa, other- 
wise the cost? of all the other parties 
will come out of the estate throughout. 

These appeals having been posted “to be 
spoken” to this day the Court made ihe 
following >» . 
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` OBDER.—As regards propertiés mentioned 
in linea 13 tol7 at page 162 of the docu- 
ments "Phe Dhasaripatti tank-fed lands, 
Ayan Virupakshi И 
Kongepathy tank-fed lands which are in the 
oconpency of the tenants,” they are to be 
Gue equally between the three bránéhes. 
Appeals dismissed. 





OALOUTTA HIGH OOURT. 
‘ — Finger Отуп, Appsat No. 11 or 1912. 
Ваоонр Orvin Аррялі, No. 201 or 1912. 


; June 25, 1914. 
Présent:—Mr. Justice Fletcher and 
е" Mr. Justice Richardson. 


Is Frest АррнА No. 11 oF 1912. 
NEMO DEO-—PiargTIFF— À PPRLLANT 


versus 
PARBATI KUMARI AND OTHSR8— 
DrrrspawTS ——H8PONTAENTS. 
In Виоонр АрриА No. 201 o» 1912. 
: JAHALI DEO-—PLATIETIEF— ÁÀPPRELANT 


persis А 
PARBATI KUMARI аир OTHERS— 
DaréspANTS—HESPONDENTS. 


prifor—Suit for declaration of title ın a share of а 
siiikmi ghatwaH khorposh grant, whether cogmasable 
О Оќои Court. 

The provisions of Regulation ПІ of 1873 make the 
Ошма tha ain oonolusive proof af the righta and' 
custoins therein reoorded and prohibit the reoord 
from being re-opened, until a freah Settlement is 
made, without the’ previous sanction of thé Local 
Government, ’ The jurisdiction af the Oivil Courts is 
absolutely exoluded, except in cases specially pro- 
vided for in séotion 25 А of ths Regulation, which 
applies only in the case of ‘a semémdar or- other 
proprietor.’ 

A suit for declaration of title and for registration of 
the plaintiff's name in tho Settlement Records, in & 
share of a shikms ghatwal: khorposh grant, where 

yəble to the Ghatwals and no land revenue 

e direct to the Government, though the 
not free from the Government revenue, is nob 
oognisahle by a Oivil Court. 

First appeal against a decred’ of the Sub- 
ae Judge of Deoghur, dated Sth July 
1911° 

Becond appéeAl against the decree of the 
Dittrict Judge of Dumka, Hated the 13th 
September 1911, affirming that of the 
Subordinate Judge of Deoghar, dated the 5th 


July, 1911: 


Babus Mahendra Nath Epy «nd Surendra , 
Nath Ghoeal, for the Appellants. 
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Ohasnel-fed lands, and ‘ 


Babu Nares Chandra Stnha, for the Re- 
spondents. 
JUDGMENT. 

- Buerouss, J—This is an appeal by the. 
plaintiff against the judgment of the Sub- 
ordinate Judge of Deoghur, dated the Sth 
of July 1911. 

Phe plaintiff brought this suit for declara- 
tion of his title in & share in & certain Mousa 
Sankari and for the registration of his name 
in the Settlement Records in respect thereof. 
The Subordinate Judge dismisséd the suit on 
the ground that it was not maintainable. 
It appears that many years ago the Rohini 
Ghatwals granted 25 villages as khorposhe 
shikmi ghatwals tenures to the junior 
members of the family. In course of 
time these 25 villages were divided amongst 
the various junior metnbers, and it is common 
ground that Barras Deo, the common ancestor” 
of the parties, held an eight-annas share in 
the Mousa Sankari. 

Subsequently Settlemént proceedings were 
held under tbe provisions of the Sonthal 
Parganas Settlement Regulation (Regulation 
ИІ of 1872). Barras Doo was then dead. 
The Record of Rights was published on the 
18th of May 1904. 

The eutry Bo far as it relates to the eight- 
&nn&s share „оё Mousa . Bankari was taken 
before the Commissionér. . 

The dispute before the Commissioner 
was between Peary Deo, one of the descend- 
ants of Barras Deo, on the one hand and 
certain other mentors of the family og the 
other hand. 

- The Commissioner, by his order dated the 
318 of October 1907, directed that the name 
of Poary Deo should be entered on the record 
as a khorposhdar and shikmi ghaiwal of 
the eight-annas share of Mousa Sankari. 
According to the reasons given by the 
Commissioner, he camé to this conclusion 
on the ground that .“Peary Deo, is the 
principat ro presontativo of the descendants 
of the*hird son of Parsi by that wife," that 
is, Barras, Deo. 

Peary having been recorded in respect of 
the eight-annas in Mousa Bankari, the plaint- 
iff has: brought this suit for declaration 
of his title and amendment of the Record of 
Rights. 

The case has been and hefore us solely 
on thequestion as to whether the present 
suijis maintainable, having чеч to the 


e 
e 
s 
b. 
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provisions of Regulation IO of 1872. Beo- 
tion 11 of the Regulation enacts that, except 
пв provided by section 25A, 10 suit shall „lie 
in any Oivil Oourt regarding any matter 
decided by a Settlement Officer, but the deci- 
віопв and orders of Settlement Officers shall 
have the force of a decree of Court. By sac- 
tion 12 Settlement Officers are given jurisdic- 
tion to inquire into, to decide, and to record 
“any other landed riglite to which by law or 
custom of the country or any tribe any person 
may have a legal or equitable claim.” 

Section 14 provides that the Settlement 
Officer is to give notice that he is about to 
prepare a Record of Rights, so that all persons 
may bring forward their claims. The Settle- 
ment Officer is, however, directed by the 
section to inquire into, settle and record all 
rights or claims, even though’sgch claims or 
rights are not urged before him. 

In addition, there are the Tovisions 
dontainbd in sub-sections (1) ànd (3) of sec- 
tion 25. These provisions, so far as it is 
necessary to state them for the present 
purpose, make the Record of Rights oonclu- 
sive proof of the rights and customs 
therein recorded, and prohibit the record 
from being re-opened until a fresh 
Settlement is made without the previous 
sanction of the Local Government. On these 
sections, I think, the jurisdiction of the Civil 
Courts is absolutely excluded, except in cases 
specially provided for in sectiqn 25А of the 
Regulation. 
iffs case should fall within the provisions of 
section 25А, it ів essential for the plaintiff 
to show that he is a semindar or other pro- 
prietor. It is not suggested that the plaint- 
iff is a semendar. Is he then a proprietor? 
The Regulation itself contains no definition 
ofa proprietor. But when we consider the 
nature of the interest claimed, I think that 
the plaintiff i is not в proprietor. 


The plaintiffs claim is to a share of a 
ahikm« ghatwali khorposh grant. Rent’ in 
respect of this is payable to the ghatwals, 
and no land revenue is payable direct to the 
Government, nor is it suggested the land is 
free from the Government revenue. 


Such an interest in Jand doesnot, in my . 


opigion, come within the description of a 
right of “a reméndar or other proprietor.” 


I: think, therefore, that the Subordinate. 


Judge came to &'correcb conclusion if dis. 
n Ф 


e? 
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missing the plaintiffs suit on the ground 
that it is nob maintainable. The only remedy 
the plaintiff has ів to apply to the Govern- 
ment, under section 25 of the Regulation, 
to direct the revision of the Record of Rights. 
It would appear from the Oommisgioner’s 
judgment that he decided in favour of Peary 
Deo on the ground that he was the “prin- 
cipal representative of the descendanta” of 
Barras Deo. The contest before the Oom- 
missioner was between Peary on the one hand 
as the principal descendant of Barras Deo 
and other members of the family on the 2 
other hand. Tt is nowhere suggested in the 
judgment of the Commissioner that he meant 
to give Peary Deo, as the principal repre- 
sentative of the descendants, the whole of the 
eight annas in Mousa Bankari to the 
exclusion of other descendants of Barras 
Deo. However that may be, that will be 
a matter for the consideration of the Govern- - 
ment, if ihe, plaintiff applies to them to 
direct the revision of the record under вөс- 
tion 25. Во far as our duties are concerned, 
all that we can say is that the present suit 
cannot be maintained ina Отуп Court. 

The present appeal, therefore, fails and 
must be dismissed with costs. . 

The judgment will also govern Өесора 
Appeal No. 201 of 1912 which will also be dis- 
missed with costs. . 

Вліснаврвок, J.— I agree, for the reasons 
indicated by my learned brother. The plain- 
tiff cannot succeed in this suit withoutre-open- 
ing the Record of Rights. Under the provi- 
sions of the Regulation, therefore, the Civil 
Courts have no jurisdiction to give him the 
relief for which he seeks. 

Appeals dismissed. 


| MADRAS HIGH COURT. 
APPEAL aGaTNst Ововв No. 369 or 1918. 
November 19, 1914. Я 
Present:—Mr. Justice Offfield and 
Mr. Justice Tyabji ‘ 
LINGAPPA OHETTIAR —Rusrowpwxr" 
No: T 


W. P. ' NARASIMHA OHARIAR AnD 
ANOTHER—-BzTiTI0NERS —Resronpunts. 
Provincial Insolvency Act (LI of 1907), 2. 10 (2) (b) 


Vo XXVII) 
YALI KASTA ВАНА 0. ISMAIL. 
— Application by creditor after declaration of inaol 
ра a person has been deolaied insolventand a 


vesting order passed, no creditor oan apply for any 
remedy against him without the lesve of the Court. 


Appeal against the order of the District 
Court of South Arcot, in Interlocutory 
Application No. 80 of 1918, in Insolvency 
Petition No. 12 of 1911. 

Mr. S. Т. Streenivasa Gopalachariar, for the 
Appellant. 

Mr. M. N. Dwracswams Asyangar, for the 
Respondents, 

JUDGMENT.—Section 16 (2) (b) of the 
Provincial Insolvency Act is clear against 
the right ofa oreditor to have any remedy 
against the insolvent or his estate or to 
confmence any legal proceedings, except 
with the leave of the Oourt, after the in- 
solvent has been adjudicated and his estate 


has vested in the Official Receiver. Itis not , 


alleged here that the first respondent obtain- 
ed the leave of the Court. In these circum- 
stances he had no right to present this 
application to the lower Court, and the 
appeal must, therefore, be allowed, the appli- 
cation being dismissed. 

The objection is taken here for the first 
time. If it had been taken in the lower 
Cough, the Official Receiver would perhaps 
have joined in the application. The appel- 
lant will pay the Ist respondents coste 
throughout. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
Sxcomp Отут, Appaat No. 361 ox 1912. 
March 9, 1914 ~ 
Preseni:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachoroft, 
KALI КАМТА БАНА —PLAINTUFT— 
APPELLANT 
terne 


ISM AIU—Devarpant—Rasrowpawt. 


June. 
objection would be 
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ths delivery et ihe goods таз delayed owing to 
late shipment at Rangoon. The goods were not de- 
livered on or before the 80th June. 
: Held, (1) thet there was a breach of the con- 
tract; 
@ that the term ‘shipment’ tn the agreement 
included not meroly the 1 MES goods on board the 


intended! by the late 
shipment provision nothing more than this, that the 
goods should be put on boerd in such time as to 
make it possible to have them delvered to the pur- 
chaser at Calcutta on the date specified, if the ship 
started on such а day as to arrive in Osloutia in time; 


- but that if for ору reason for which the vendor 


was not responsible the ship’ could not startin time 
and oo y arrived in Calontta too Inte to 
make it possible for the vendor to deliver: to the 


the goods on the appointed day, the vendor ° 
was not to be held liable m damages; 


(4) that,  henoe, ib was obHgatory on the 
defendant to establish thet the delay was attribut- 


able to circumstances for which ho was not respon- 
sible; 


a contrect has been- broken, the 


e right measure of damages is the differ. 
ence between the contract price and the market 


price on the date of delivery orginally agreed upon 
by the perties. 


Appeal against the dearee of the District 
Judge of 24-Parganas, dated the 4th January 
1912, reversing that of the Munsif of Sealdah, 
dated the l4th November 1910. 

Babus Satish Ohunder Ghose and Smrihs 
Ohunder Ghose, for the Appellant. 

Babu Provas Ohwnder Miter, 
Respondent. 


JUDGMENT.—This isan appeal by tho 
plaintiff ina suit for damages for breach of 
contract. The defendant entered into a 
contract with the plaintiff on the 19th 
February 1909 to deliver 50 tons of Rangoon 

rice in June 1909 and another 50 tons i» 
July 1909. The contract was in these terms: 
"We have this day sold toyou the under- ' 
mentioned goods of the following description 
and condjtion, namely, one-hundred tons of 
No. 1 gmall mill rice of average quality of the 
season at the time of delivery, at Ra. 8-0 only 
per Bazar Maund, Bazar Dustoor nett and 
empty gunnies being packing: of the said 
rice at Ra. 25 per cent. bags. Terms cash 
before delivery. Deliverable fifty tons in 
June and 50 tons in July 1909.” There 
was в farther clanse inthe contract to the 
following effect: “It is hereby likewise 
agreed that no objection is to be raised by 


for the 
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е 
you in the case of the delivery of the goods 
being delayed by reason of the fion-arrival 
in time of the steamer carrying the goods 
on account of the shallowness of water® at 
Diamond Harbour, damage to the steam 
engine, accidents of the’ sea sand other 
causes not under human control, as also owing 
to late shipment at Rangoou.” The June 
consignment was not delivered on or before 
the 30th June. The result was that on the 
80th June the plaintiff wrote to the defend- 
ant and tendered him the price for the 
consignment and intimated that if the 
defendant failed to deliver the rice in 
question within that date, he would be held 
*liable for the difference of price. On the 
6th July, the plaintiff again wrote to the 
defendant & letter in which he stated that 
the amount tendered had been refused, and 
that he consequently claimed damages to 
the extent of Rs. 510. On the 9th July tha 
defendant replied to these letters. The 
position he took up was. that under the 
terms and conditions of the contract, the 
plaintiff was not entitled to any damages 
for late delivery. The ground on which 
this defence was taken may be stated in 
his own words, namely, “ that ая the deliveriem 
are subject to and controlled by the ship- 
ments during the months mentioned im the 
contract, there can be no question of any 
particular due date for delivery, and, there- 
fore, no tender is possible on the part. of the 
buyer.” The defendant further intimated 
that the rice was on that date ready for 
delivery at Howrah Ghat. The plaintiff, 
however, took no notice of this letter and. 
refused. to accept delivery of the rice. As 
regards. the. July. consignment, on the 80th. 
July the. plaintiff wrote again to the defend- 
apt and tendered the price thereof. He 
further *stated that if the rice was not 
‘delivered in terms of the, contract within 
24 hqurs, that is, on or before the last day 
of July, the defendant would pe held 
responsible fon damages. The defgndant 
in answer took up the position. that under: 
the terms of the contract the delivery 
was controlled by and made according to 
the shipments made at Rangoon during the 
month for which delivery was mentioned 
in jhe contract. On the 8rd August, the 
plaintiff claimed damages as on the previous 
occasion. On.the next Яву, the defendant 
. 
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intimated to the plaintiff that the July 
shipment had arrived at port and was 
ready for delivery at Howrah Ghat. The 
plaintiff took по notice of this, and on the © 
27th September 1909 commenced the present 
action fordamages for breach of contract. 


The Court of first instance found that 
there had been a breach of the contract, 
made a decree in favour of the plaintiff, 
and estimated the damges at the difference 
between the contract priceand the market 
rate when the goods were to be delivered. 
Upon appeal, the District Judge has reversed , 
the decision of the Subordinate Judgeand 
dismissed the suit. Не has held that there: 
was no breach of contract and that the 
plaintiff was not entitled to any dameges. 
He has further found that whatever the 
real meanihg of the contract might be, the 
plaintiff should have accepted the goods 
on the dates on which they were offered 
to him, asthe market price was then the 
same a8 on the dates on which the goods 
were agreed to be delivered. 

Ou the present appeal by the plaintif,. 
it has been argued that the contract has 
been broken. То determine the validity of 
this contention, it is necessary to interpret 
the, contract. It is plain that the gaods 
were to be delivered on or before the 80th 
June and 81% July 1909 respectively. 
It is admitted that the goods were not so 
delivered; prima face there was thus a 


- breach of the contract. The defendant, 


however, relies upon the clause already 
mentioned, which states that no objection 
would be raised by the purchaser in the 
case of the delivery, of the goods being 
delayed owing to late shipment at Rangoon. 
It is plain that as the defendant relies 
upon the exception, the burden is upon 
him to establish that the case is covered 
by the exception upon which he relies, If 
any authority is needed for this self-evident 
position, reference may be made to the decision 
of the House of Lords in the case of Frank 
Biewart Sandeman & Sons v. Tysacke and 
Branfoot Steamship Oompasy Limited (1), 
where Lord Lereburn observed that the. 
burden of proving that the case comes within 
the exception lies upon the person who sets- 


(1) (1918) A. О. 680 at p. 680; 88:1, J. Р, О. 28),100 
L. T. 580; &7 B. 4, 753, 30 .L R 604. * 


t 
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it up. To make this clause fit in with 
his case, the defendant seeks to interpret it 
in the manner following. He argues that 
according to this claim, liberally construed, 
he was at liberty to delay the shipment at 
Rangoon to any day within the month on 
the last day of which the goods were to 
be delivered to the purchaser, and that 
it is immaterial whether the delay was due 
to avoidable reasons or to circumstances 
over which he had no control. This 
construction strikes one as, on the face of 
jt, eminently unreasonable. There has been 
considerable discussion at the bar as to the 
meaning of the expression ‘late shipment;’ 
but one point is absolutely plain, namely, 
iat the term ‘shipment? includes not 
merely the loading of goods on board the ship 
but also the starting of the ship. It could 
never have been intended by the parties that 
one of them, the purchaser, would be placed 
absolutely at the mercy of the vendor who was 
to be at liberty capricionsly to delay the 
shipment of the goods at Rangoon to the 
detriment of the purchaser. What they 
clearly intended was that the goods should 
be put on board in such time as to make 
it possible to have them delivered to the 

haser at Oaloutta on the dates specified 
if the ship started on such a day as to 
arrive in Osloutta in time, but that if for 
any reason for which the vendor was not 
responsible the ship could not start in time 
and consequently arrived in  Celoutta too 
late to make it possible forthe vendor to 
deliver to the purchaser the goods on the 
appointed day, the vendor was not to be 
held liable in damages. In this view of 
the matter, it would be obligatory upon 
the defendant to establish that the delay 
ів attributable to circumstances for which 
he is not responsible. This indeed is clear 
from the decision of the Oourt af Appeal 
in the case of Dunn v. Bucknall (2), 
where it is stated that if a party relies 
upon an exception to take his case out 
of the contract, he must prove that the 
circumstances ave not attributable to his 

ligence. In the case before us, there is 
no evidence in the record to show that 
the defendant is not responsible for the 


(2) (1903) 2 K. B. 8!4 ab p. 021; 71 L.J. E B. 
87 L. T. 407, &1 W. В. 100; 8 Com. Ons. 83; 0 Asp. 


903; 
м. б. 336 18 Т. L. В. 807.» 
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delay which actually took place. Indeed, 
his case has never been that the delay 
was unavoidable. Before the suit was 
commenced, as soon as the claim for damages 
was made against him, he took up the | 
position that under the terms of the 
contract he was entitled to delay shipment 
up to the last day of the month in which 
the goods were to be delivered. This 
clearly be was not entitled to do upon a 
reasonable interpretation: of the contract. 
The defendant has clearly failed to bring 
his case within the exception, and we must 
accordingly hold that there was а breach. 
of the contract. 

The question next arises, whether the 
plaintiff is entitled to damages. On behalf 
of the defendant the view taken by the 
District Judge has been reiterated before us, 
namely, that inasmuch.as the market price 
had not varied between the dates on which 
the contract was to be performed and the 
dates on which the goods were actually 
offered, the plaintiff was bound to accept 
them. There is obviously no foundation for 
this contention. As was pointed out in the 
case of Behn v. Burness (3), ав soon as the 
contract has been broken, the obligation of 
the purchaser to take delivery of the goods 
vanishes; he is not bound to accept the 
goods when they are delivered late In 
these circumstances, there can be no ques- 
tion, a8 was pointed ont in. the case of 
Grenon v. Lachmi Narain Agurwala (4), that 
the right measure of damages ёв the 
difference between the contract price and 
the market price on the date of delivery 
originally agreed upon by the parties. This 
was correctly accepted as the basis for the 
determination of damages by the Oourt ot 
first instance. 

The result is that this appeal is allowed, 
the decree of the District Judge sat aside 
and’ that of the Oourt -of firsate instance 
restored with costs both here and in the 
Court” of Appeal below. 

. Appeal allowed. 


83. & 8 751 at p, 760, 82 L.J. Q E 
204, 9 Jur. (x s) 620 SL T. 207, 11 W.R. 406; 124 R. 
В 1, 


.8,28 L A. 119. ос . 
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Dc . 
ə UXKAMDATH ©. PULITAKOT KUNHI KUTTAM, 


MADRAS HIGH COURT., 
Suconp Отуп, APPEAL No. 151 or 1918. 
November 23, 1914. 

Present; —Mr. Justice Badasiva Aiyar and” 
Mr. Justice Hannay. 
UKKANDATH alias PARAMPARAM- 
BATH KUNHI KRISHNA MENON 
—Darenxpart No. 2—APPaLLANT 


= Cereus 
PULIYAKOT KUNHI KUTTAN 
THAMPAN AVERGAL, 8TYLED 
MOOTHA NAIR, AND OTHSRSB—PLAINTIFF AND 


Daywspants Nos. 1 AND 3—Rusponpaxts. 
Malabar AÀnubhavam tenure—Alienaion to 


stranger, affect of. 

* Alienation by an onubhavem tenant to & stranger 
puis ап end to the tenure, and the land reverts to 
the grantor, sven without an expresa clause in the 


grant providing fora re-entry. 

Theyyan Nair ү. Zamoris of Calicut, 27 M. 202 
at p. 204, followed. 

Achutha Menon v. Sankaran Nasr, 12 Ird Oas. 
1007; 86 M. 890; (1011) 2 M. W. N. 629; 10 M.L Т. 
621; 32 M. L. J. 118, disimguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghat, in Appeal Suit No. 202 of 1912, 
preferred against that of the District 
Munsif of Alatur, in Original Suit No. 
60 of 1911. 

Mr. J, L. Rosario, for the Appellant. 

Mr. О. V. Ananihakrishna Atyar, for the 
Respondents. 

JUDGMENT.—We do not express any 
opinion on the question whether the lower 
Oourta were right in their view that Hx- 
hibita A and XIII do not recognise an irre- 
deemabfe hereditary anubhavam tenure in the 
viri lands thómselves as vesting in the Ist 

ssuming that the lower Oourts were 
bay in that view and that the 1st defend- 
B ad gn antthhavam tenure in the lands, 

пв Menation of the lands to the 2nd defend- 


en without any express clause in the grant 
providing for re-entry. The case of Achutha 
Mend v. Sankaran Narr (2), no doubt, 


| Тош fur 

2 Ind. Cas. 1007; 88 M. эво, eren ar, N. 

$20, 10 М.І. Т. 621; 23 X. L. J. 1 
.? 
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related to karamkari tenure, but the reason- 


ing by which it was held that on &lienation 
by the tenant holding under such a tenure 
the land reverted to the landlord even 
without an express clause giving the latter 
a right of re-entry, applies also to anubha- 
vam tenures. 

For the above reasons, we dismiss this 
second appeal with costa. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Отуп, Rura No. 481 or 1914. 

May 25, 1914. 
Present:—Mr. Justice Woodroffe and 
Mr. Justice D. Chatterjee. 
ADHAR CHANDRA GOPE-—PzrITIONMR 
versus 


PULIN BRHARY SAHA—Respoxpent. 

Civil Procedure Code (Act V af 1008), ss 42, 47, 
104 (А), 145—Small Cause Court decrees transferred 

omecution to Mwnaf—Order directing arrest of surety, 
whsther a le. 


Where the decree of a Small Cause Oourt is senb 
for execution toa Munsif and the latter directs the 
arrest of the surety of the Judgment-debtor, the order 
of arrest is appealable. 

Civil Rule against the order of the District 
Judge of Dacca, in Miscellaneous Appeal No. 
14 of 1914. 

Babu Rajendra Uhandra Guha, for the 
Petitioner. 

Babu Gopal Ohandra Dass, for the Re- 
spondent. 


JUDGMENT. 


Wooprorrs, J.—The first question which 
we have to decide in this case is whether or 
not there was an appeal from the Munsif to 
the District Judge. The latter has held that 
there is not. 

We cannot go into the manta of this 
case as all the facta are not before us. There- 
fore, I limit my observations to the question 
whether the applicant was entitled to be heard 
before the District Judge. 

I think he has made out hia right of 
appeal to the District Judge, because although 
section 104, clause (h), excepts from appeal 
an order directing the arrest ef & person in . 


execution of a decree, же must also look at tha: - 





42, the Court exeonting a decree sere Y 
bas the same power in executing such dectee 
as if it had been passed by itself and the 
order in executing such decree is subject to 
the same rules in respect of appeal as if the- 
decree had been passed by itself. In the 
present case, the decree of the Small Cause 
Court was sent for execution to the Court of 
the Munaif. Now, there would have been 
an appeal from the order of the Munsif. 
Then, according to section 42, there would 
be an appesl from his order as & Court 
‘executing a decree. Further, under the 
provisions of section 145 of the Code, a 
surety is fot the purposes of ‘appeal to be 
deómed a party within the meaning of sec- 
tion 47 and au order under section 47 is an 
appealable decree. 

Therefore I think that the Rule must be 
made absolute in so far ав the order of the 
District Judge refusing to hear the appeal is 
hereby set aside and the matter must be re- 
heard by him. 

' Pending the hearing of the appeal before 
the lower Appellate Court the petitioner 
will be released on the same security as 
before. 
. Тре applicant ів entitled to his costs one 
gold mohur. 

D. Ouattranven, J.—I agree. 


Rule made absolute. 


MADRAS HIGH COURT. 
Огт Revision Ратгтток No. 173 or 1914. 
November 27, 1914. 
| Preseni: —Mr. Justice Ayling! 
In re G. NARAYANASWAMI NAIDU 
САБО, Rrostvgg, NIDADAVOLE 
' asp MADUR ESTATES —PrAIKTIFF— 
PETITIONER. 

Madwas Mstaties Land Асі (Iof 1908), s. 189 —Ryoti 
land —Jwi iodichon of (ivil Cowrt—Eqwitable estoppel, 
whether creates jurisdiction. 

Where the jurisdiction of a OiviM Oourt is berred 
by section 189 of the Madras Retates Land Act, the 
fact that the defendant is equitably estopped from 
raising such an objection ognnotgive jurisdiction. 

. Petition, under section <5 of Act ІХ af 
1887, praying the High Sowrt to revise 
the order of the Court of the Subordinate 


4 


Suit No. 59.of 1913. 
Mesars. P. Nagabhushanam and M. Purusho- 
tham Nasdu, for the Petitioner. 
JUDGMENT.—if the land is jerayai 
(ryoti) land, the jurisdiction of the Civil 
Court is barred by section 189 of the 


Madras Hatatey Land Act. The Subordi- 
nate Judge states thatthe plaintiff admitted 
the land to be jerayats, and I must take it 
to be во. 

‚ If the Court had no jurisdiction, the fact 
thet the defendant was equitably estopped 
from raising such an objection (even if this 
be во), will not give it jurisdiction. 

The petitien is dismissed. 


1 Petition dismissed. 


CALOUTTA HIGH OOURT. 
Orr, Rona No. 449 or 1914. 
June 29, 1914. 
Preseni: —Mr. Justice Fletcher and. 
Mr. Justice Richardson. 
LAKHI NARAIN GANGULI-—.UpGAXBNT- 
DABTOR—PHTITIONAR 


TOTES 
FELAMANI DASI лир OTHERS— 


Daon HOLDERo-——Opposita PARTY. 

Codes (Act V of 1908), О. XXI, 
"Pouf, Oertyying or recording’, moaning of— Practice 
—Cerüfying of part-payments in ссек Јот 

execution — Limitation for certyfying. 

There is no definition of what 
ing under Order XXI, rule 2 13), 
Oivil Procedure is, but the practice in this country _ 
is that the decree-holder oerbiflea the 
in the application for execution and 


or RUNS 


There is ро Period of limitation fixed within which 
the decree-hol must certify, and, therefore, the 
docree-holder овп certify the part-payments at any ` 
iine and if the part-peyment be within tima to , 
prevent the decree from being barred, an execution ' 
oan issus for the belance. ЕЭ 


Civil Rule issued in the matter of Judidjal” ' 
Miscellaneous Cage No. 9 of 1914 of the 
Court of the Subordinate Judge at Bankura, 
exercising the powers of a Court of maar 
Causes. 

, Babu Khitish Chandra Ohakravarty, for the 


Petitioner. 
Babu, Bepin Behary Ghose Верен , 
Party. 


RET ЖА 
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JUDGMENT.—This is a Rule obtained 
by tbe judgment-debtor calling upon the 
decree-holders to show cause why the order 
directing execution to issue should not be 
setaside. The decree was obtained as long 
ago as the 5th April 1909 and the application 
for execution was made on the 17th December 
1918. Between these two dates on three ooca-' 
sions, ал found by the’ learned Judge of the 
Gourt below, the judgment-debtor made pert- 
payments to the decree-holders, namely, on the 
6th March #911, 18th March 1912 and the 
let February 1918. Receipt of each of 
these payrhente was endorsed on the back of- 
an office copy of the decree, and thereupon 
the deoree-holders applied on the 17th 
December 1918 for execution for the balance 
remaining due under the decree. They 
stated in their application the fact that there 
had been part-payments made and asked the 
Court to issue execution for the balance. 
The judgment-debtor stated that he did not 
make any part-payment and that the entries 
on the back of the copy of the decree render- 
ing such paymente were not genuine. There 
can be no doubt that these part-payments 
were genuine’ transactions and the learned 
Jadge’ came to a correct conclusion when he 
so decided. The only question is whether 
these part-payments have been properly 
recorded’ in the Court because under the 
terms of Order XXI, rule 2, sub-rule (3), 
Code of Civil Procedure, “a payment or 
adjustment of & decree. which has not been 
certified or recorded,-shall not be recognized 
by any Court executing the decree." There 
is no definition of what certifying or record- 
ing is: but it is quite clear that the  praotice 


‘in this country is that the deoree-holder 


`-that a separate petition 


grtifies the- part-paymenta in the applica- 
tion fof execution and thereupon the Court 
having recorded the whole of the petition 
direc$s execution to issue for the balance. 
There «ін го doubt that that s the usual 
thode of proceeding and that it is hot usual 
is filed ‘merely 
cartifying the part satisfaction of the decree. 
There is no period of limitation fixed within 
which the decree-holder must certify and, 
tharafore, the decree-holder can oertify the 
part-payments at any time and if the part. 
peyment be within time to prevent the decree 
from being barred, then execution can issue for 
the balance. Ir this case the last part-pryment 


.was on the 21st February 1918 and the 
execufion was applied for on the 17th 
December of the вате year. That was 
obviously within time. The present Rule, 
therefore, faila and must be discharged with 


costs—one gold mohwr. 
Е Rule discharged. 


OALCUTTA HIGH COURT. 
Sercon Отуп, АрриАъ No. 1834 ож 1910. 
March 31, 1918. 

Present:—Sir Lawrence Jenkins, Kr., . 

- Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr., and Mr. Justice Beachcroft. 
Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR— Puar — 
APPELLANT 


versus 
BHOIRAB CHANDRA CHAKRABARTI 

AND OTHBRS—DEFENDANTS— RESPONDENTE. 

Landlord and tenant—Rent-free hile — Possession for 
long series of years withowt payment of reni— Absence 
of proof of rent having been ever realized —Inferenos. 

Possession of lands for e long serios of yoers 
without payment af rent in the absence of thet 
rent hasever been realized in of the l&nds, 
leads to the inference that they are held under a` 
rent-free title. 

Appeal against the decree of the District 
Judge of Tipperab, dated the 28th February ` 
1910, affirming that of the Munsif, third 
Oourt, at Comilla, dated the 22nd February 
1909. is 

Mr. S. P. Simha, Babus Dwarka Nath 
Chuckerbutty and Birendra Chandra Das, for 
the Appellant. . 

Babu Aukhoy Kumar Bamerjee, for the Re- 
spondente. 


JUDGMENT.—This is an appeal by the 
plaintiff in a suit for declaration of his 
semindari title to certain landa, for assessment 
of fair and equitable rent thereon and for 
recovery of three years! back rent. The 
defendants resisted the claim on the ground 
that they held under a mws&kar or rent-free 
title. The Courts below have concurrently 
lield on the evidence that the defendants have 
been in possession for a long series of years 
without payment of rent and-that the plain- 
tiff has not proved that rent bas ever beèn 
realised in redpect of the lants in suit. The 
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Courts below have inferred from this circum- 
stance that the defendants hold under a rent- 
free title. This view is clearly right and is 
supported by the cases to which reference was 
made inthecourse of argument: Tarsencepersad 
Ghose v. Kaloschurn Ghose (1), Dhunpul Singh 
v. Russomoyee Ohqwdhrain (2), Radhagodind 
Dass v. Prokash Ohunder Dass (3).The appeal 
consequently fails and the decree of the 
Oourt below is affirmed with costs. 


Appeal dismissed, 
P (1882) Marshall 216; 2 Hay 00. - 
2) 10 W. R. 461. 
(8) 14 W. R. 108. 


OALOUTTA HIGH COURT. 
Sroorp Сге Appear No. 1192 or 1903. 
June 29, 1905. 
Prosent:—Mr. Justice Ghosh and 
Mr, Justice Pratt. 
MOHAMED FAIZ CHOWDHURY arp 
AROTHWR— DuRFNDANTS— ÁPPRLLANTS 


DETSUS 
KASHI NATH GHOSH—P.aistire— 


RESPONDENT.  ' 

Revenue sale—Handubry talug—Sust possesion 
by purchaser—Burden of proof. od 

Where separate accounts were opened with differ- 
ent share-holders of a certain talug in respsot of 
specified portions thereof, and ultimately & residuary 
talwq waa leftin the hands of & person who default- 
ed in the payment of the Government revenue, 
with the result that the estate was sold up and 
purchased by the plaintiff, who:sued for posseasion 

Held, that the plamiff must succeed on the 
- strength of his own title, and it ley on him to prove 


that the lands in suit formed part of the remduary 


talug. 


Appeal againgt the decree of the Sub- 
ordinate Judge of Sylhet, dated the 12th 
March 1903, modifying that of the Munsif 
S ing ee dated the 26th February 
. Babu  Ümakah Mukerjee and Moulvi 
Mahomed Habibullah, for the Appellants. 

Babu Brojo Lal Ohuckerbuity, for the Re. 
spondent. 


JUDGMENT s—This appegl arises out of 
& suit instituted by the „purchaser at a 
sale for arrears of Government revenue. 
The Court of first instance dismissed the 
suit, but the lower Appellate Court has 
mm the plaintiff а decree such ag he 
claimed, The facts ате shertl$ these; There 


ES 


+ 
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‘is а йид Gour Hari Singh No. 1, in {һө 


register of the Revenue Authorities. From 
time to time, separate accounts were opened 
with the different share-holders of this 
talug in respect of specified portions thereof, 
and ultimately a residuary talug, which 
still bears No. 1, was left in the hands of 
the person who defanlted in the’ payment of 
the Government Revenue, the result being 
that the residuary estate was sold up and 
purchased by the plaintiff. The defeudant 
denied the title of the plaintiff, and urged 
that the lands claimed by him did not 
appertain to falug Gour Hari Bingh, but 
to a different Фай. The Munsif; amongst 
others, raised the following issue: “Do* 
the lands in suit appertain to -talyg No. 1, 
Gour Hari Singh?" That issue was under- 
stood by that Officer as intolving two ques- 
tions, бта, whether the lande claimed 
“appertain to the main estate talug Gour 
Hari Singh, ая it stood atthe time of the 
Permanent Settlement aud, secondly, whether 
the said lands appertain to the residuary 
estate iajug Gour Hari Singh No. 1, as it 
was purchased by the plaintiff at the revenpe 
sale. The Munaifheld that the plaintiff had 


"failed to prove that the lands &ppertain to 


the residuary estate, and he remarked that 
no evidence was adduced by the plaintiff 
to show that the said lands do not appertain 
to the separate shares but to the residuary 
estate which the plaintiff purchased. The 
Subordinate Judge in appeal thought that 
it was not necessary for the plaintiff, and 
indeed the' plaintiff could not be in % posi- 
tion, to prove that the lands in’’question 
appertain to the residuary share of the 
talug that plaintiff purchased and finding 
upon the amin’s investigation that they 
appertain to talug Gour Hari Singh, gave 
the plaintiff в decree. We think, however, 
that it was'not sufficient for the plaintiff 
to prove in the eircumstancea meptioned 
that the lands in suit appertain, to talug 
Gour, Hari Singh as it stood at the time 
of the Parmanent Settlement, for there being 
separate accounts opened with varions other 
individuals in respect of specified portions 
of the talug and there being certain other 
specified portions of land left ва the 
residuary talug,and the plaintiff haying 
purchased, that residuary falug it was hia 
duty to prove that the lands in suit apper- 
tain %o that falug, that is to say, the 
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residuaty talwg, and i$ was not enough for 
him to prove that the land formed part 
of the entire ftalug Gour Hari Singh. It 
will be observed that this was а воб ір 
ejectment and the plaintiff must succeed 
upon the strength of his own title. Let 
us suppose for a moment that the lands 
in suit appertain to the shares in respect 
of which separate accounts were opened 
before the revenue sale took place. If the 
plaintiff succeeds, he would be recovering 
a decree for the lands which do not belong 
to him but to some other shares, though 
within the same talng Gour Hari Singh 
No. 1. In this view of the matter, it 
* poems to us that the judgment of the Sub- 
ordinate Judge, as it stands at present, is 
. defective and cannot, therefore, be support- 
ed. Referring, however, to the issue that 
was framed by the Munsif, it is quite 
possible that the plaintiff understood that 
issue as being confined to the question 
whether the lands in suit apperteined to 
the whole talug Gour Hari Singh No. 1, 
and that it had no reference to the further 
question whether they appertain to the 
residuary share of the talug, though it 
must be stated that the Munsif who tried 
the ,case understood it in a different 
sense. But as we have already stated, it 
is just possible that the plaintiff under- 
stood the issue as an issue confined to 
the situation of the land as within the whole 
tal«q Gour Hari Singh No. 1, and the 
absence of any proof on his part upon the 
- other, question may well be accounted for 
in that way. In these circumstances, we 


are of opinion that the case should be sent‘ 


“back to the Oourt of first instance with a 
view to sllow to the plaintiff ар opportani- 
ty of proving, if he can, that the lands 
in guit’ appertain to the  residuary sHare 
as Taluq Gour Hari Singh’ No. 1. 
partigs will be at liberty to adduce fresh 
evidenca upon this matter. Costa will abide 


-the result. 
Case seni back. R 
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MADRAS HIGH COURT. 
Crv Арри\ No. 79 or 1912, 
October 1, 1918. 

Present:_—Sir Arnold White, Kr., Chief 

Justice, and Mr. Justice Oldfield. 

КОРРАММ АТ, —_Ряӯвирант No, 3— 
APPELLANT à 
COTES 
GATTIPALLI GOPAUL CHETTI anp 
OTHERS—PLAINTIFFS AND Dzr8NSDANT No. 1— 


Collector's oartifloate, whether confers title on possessor 
— Evidence, value of certifloate. 

A certificate issued by the Collector in respect of 
immoveable properties situated within the town of 
Madras is only evidence of revenue regismiry and 
affords no ttile or security as to ownership, 


Appeal from the decree and judgment, of | 
the Hon’ble Mr. Justice Wallis, dated the 
lith day of September 1912, in the Ordinary 
Original Civil Jurisdiction of the High Oourt, 
in Oivil Suit 144 of 1910. 

FAOTS.—The houses in suit originally 
belonged to the father of Kuppammal, the 
8rd defendant in the case, and on his death 
were inherited by her. She had а son R, who 
died leaving behind him his widow, 
Kamalammal. During his life-time, E 
obtained a certificate from the Collector of 
Madras in respect of one of the auit properties 
and was in enjoyment of rents and profif® of 
the suit properties. He had also once created 
an equitable mortgage of the Buit properties 
by deposit of the Collector's certificate and 
pledging also some jewels. Kuppammal had 
always lived in Pondicherry. On E's death 
his widow, Kamalammal, sold the suit pro- 
perties to the plaintiffs for taring off the 
liabilities of R. The purchasers then filed 
the present suit in ejectment, claiming posses- 
sion of the houses by virtue of the sale-deed 
in their favour. The defence was that 
Kamalammal had no title to convey, ав the 
properties belonged to Kuppammal and that 
the plaintiffs got nothing by the purchase. 
The plaintiffs replied to this case by saying that 
though the title had been really in Kuppammal 
she had acquiesced in E putting himself forward 

“as the ostensible owner of the suit properties 
and was in consequence estopped from deny- 
ing the same, and hence their title under the 
gale was unassailable as they were bona fide 
purchasers for value after ascertaining that 
the widow had power to convey. Mr. Justice 
Wallis, who beard the casa, held that the 
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OCollectar’s certificate conferred no title at 
all, but acting upon other evidence in the 
case held that Kamalammal, the widow, was 
the ostensible owner of the property with the 
consent of Kuppammal and that the plaint- 
iffa had acted in good faith and had purchas- 
ed the properties ‘after taking reasonable 
care to ascertain that the widow had power 
“to convey the same. He decreed the suit 
in plaintiffs’ favour. The 8rd_ defendant 
then appealed. 


Mr. O. V. Ananthakrishna Iyer, for the 
Appellant:—-The Collector's certificate is no 
evidence of title. It is only evidence of 
revenue registry. The evidence did not 
warrant the conclusion of the learned 
pudge that ibe widow was an ostensible 
owner. 


Measrs. Short Bewes & COo., for the Re- 
spondents:—In the town of Madras the Collec- 
tor’s certifloate is the only evidence of title in 
respect of immoveable properties. The evi- 
dence fully warrants the finding of the learned 
Judge as to ostensible ownership. 


JUDGMENT. 


Warr, О. J—This is an appeal from a 
judgment of Wallis, J., giving the plaintiffs 

decree in a guit in ejeotment. 

One Kamalammal, the widow of one 
Rangasami Ohetti, on 2nd December 1909 
purported to convey to the plaintiffs two 
houses, one house in Thambu Ohetti Street 
and another house im Linghi Chetti Street 
(Bxhibit O). It. is not disputed that 
Rangasami Chetti’s mother, one Kuppammal, 
wastheownerof thehousesand that his widow 
had no title to convey. “Tho learned Judge 
held that Kuppammal (I will refer to her aa 
‘the mother), who was made а party to the 
suit, was eatopped from denying the plaintiffs’ 
title, since Kamalammal (I will refer to 
‘her ва widow) waa the ostensible owner 
of the property with the mother’s consent, 
and that the plaintiffs, after taking resson- 
able care to ascertain that the widow had 
power to make the conveyance, had acted in 
good faith. e 


e I have had considerable doubt вз to 
whether the evidence was sufficient to war- 
fant a finding that the widow was the 
ostensible owner with the consent of the 
irue owner, the mother, within the meaning 
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of section 41 of the Transfer of Property 
Act. 

In February 1905,  Rangasami Chetti 
obtained the Collector's certificate for the 

ambu Ohetty Street house. The Judge 
(and I think quite rightly) does not attach 
any importance to this incident. 

In 1905  Hangasami  Ohetti borrowed 
money from the plaintiffs on the security 
of certain jewels and of the Collector's 
certificate (described in the deed as the title- 
deed) for the Thamhu Chetty Street house. 
The transactions leading up to the  con- 
veyance are recited in the deed (Exhibit О). 
It was not shown that the jewels were 


"the mother’s and she was not asked abogt 


them. 

Prior to the execution of Exhibit O, 
there were negotiations carried on on behalf 
of the plaintiffs by one Murugappa, their 
partner, with the object of clearing Ran- 
gasami Ohetti’s liabilities to the plaintiffs. 
The Judge found that Murugappa knew a 


“great deal more about the transaction than 


the plaintiffs did. Murngappa was also & 
relative of Rangasami Chetti’s family. 
According to Murugappa’s evidencehe went 
to Pondicherry, where the widow lived, 
and made an arrangement to which the 
widow was в party, that money should be 
raised for the payment of Rangasami Ohetti's 
liabilities by the sale of tbe two houses 
to hia sister. He stated that a sale-deed 
was oxecuted, but not stamped or registered. 
The learned-Judge held that secondary evi- 
dence of this unstamped document was 
inadmissible. For the purpose of corroborat- 
ing Murngapps’s evidence, the press copy 
of the letter alleged -to have been written 
by Murugappa to the widow was put in 
evidence. Rangasami Obetti died just after 
this letter was written. The evidence,” as 
to the sending of this letter, was not satis- 
factory but I am not prepared to differ 
from the learned Judge’s finding that 
it was in fact sent. MurugappSspoke foa 
further, interview with the widow at 
Pondicherry, when &ooording to him she 
promised to send him the title-deeds of 
the Linghi Chetti Street house. 


He also said that, when he asked the widow 
why she did not come to Madras to, act 
in pursuance of the agreement (apparently 
the agreement to sell the house.to .the 


to 
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sister), the widow said, “will you obtain 
the wife's signature Р” 
The widow was called and denied all 
' knowledge of any arrangement for the sale 
to the sister. She also denied that 
Murugappea had seen her in Pondicherry 
gnd told her about her son hating mortgaged 
this property. She admitted his coming to 
- Pondicherry, but said it was to offer con- 
dolence on the death of her son. 
` The learned Judge accepted the evidence 
of Murugappa as substantially true. Iam 
“not prepared to say he was wrong. If 
Murugappa's evidence was true, І think 
the evidence adduced on behalf of the plaint- 
"їв. was sufficient to support the learned 
Judge’s finding as to ostensible ownership 
‘by Rangasumi Chetti, and after his death by 
his widow with the consent of the mother. 
In my opinion, however, the evidence 
` adduced on behalf of the plaintiffa was 
not sufficient to establish that they took 
reasousble care to ascertain that the widow 
had power to make the transfer and that 
they acted in good faith They took a 
` conveyance, from a widow and the only 
document of title was the Oollector’s certifi- 
cate for one of the houses which she 
purported to convey. The certificate of the 
Thambu Chetti Street house - gives the 
number of the petition (Exhibit B) on which 
the certificate was granted. It is then 
stated that the registered proprietor was 
Rangasami Chetti’a grandfather and that 
` Rangasami traced title as the grandson 
through a daughter (the mother) who was 
dead. As & matter of fact she wasalive. 
The plaintiffs knew this and if they had 
examined the petition, they would have 
been made aware there was an outstanding 
lifg-estate. 
Ав refards the  Linghi Chetty Street 
` house, the plaintiffs did not receive even 
the Cpllector’s certificate. The conveyances, 
Exhibit „О, in fact recites that the 
title-deeds of the Linghi Ohetti® Street 
house were not in the widow’s possession; and 
that she did not know where they were. 
The conveyance also recites an agreement 
by the widow to execute to the plaintiffs 
-a bond of indemnity in respect thereof, but 
-the, bond does not seem to have been 
- executed. 
The learned :Judge relies on n tho рш 
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knowledge that the mother was arranging 
for the sale ‘of these houses by Rangasami 
Ohet&i to his sister and the fact that the 
_ widow subsequently urged the plaintiffs to 
get the widow to sell direct tothem. With 
all respect, I do not think this is enough to 
relieve the plaintiffs from the obligation of mak- 
ing further inquiry thanthey had infact made. 
It seems to me that the arranging was done 
‘- тову by Murugapps Chetty, who, it is not un- 
likely, being в relative of Rangasami Chetti’s 
family, knew all about the real state of affairs, 
though, it may well be, the plaintiffs did not. 
Murugappe, however, was, I think, the 
plaintiffs’ agent throughout, and the plaintiffs 
cannot plead their own ignorance if Muru- 
gappe knew all about it. Further. Ido nqt 
think it can be said there was any inguiry 
upon the plaintiffs’. part and on the part of 
` the mother to get the widow to convey to 
“the plaintiffs. All that Murugappa said as 
Љо this was that when he asked the mother 
to go to Madras to act in pursuance of the 
agreement with the sister, the mother ssid, 
‘will you obtain the widow’s signature p 
Assuming that Murugappe did not know 
the real state of affairs, I do not think it 
can be said that the plaintiffs took reasonable 
care to ascertain thatthe widow had a title 
to convey. . 
Iwould allow the appeal and dismiss the 
suit with costs throughout. 
Огрювтр, J.—The plaiutiffs ane in ejectment 
claiming pogsession of two houses uzder 
"Exhibit О, a conveyance from Kamalammal, 
widow of Rangasami. The learned Judge 
_has held, and itis not disputed here, that 
the title to the property was never with 
either of these two persons, but was with 
the third defendant, Rangasami's mother. 
He, however,. decided in the plaintiffs’ 
favour with reference to section 41, Transfer 
' of Property Act; on the ground that the 8rd. 
' defendant held out Hangasami before his 
death and his widow afterwards to .the 
plaintiffs’ agent, the plaintiffs’ 2nd witness, 
as the ostensible owner of the property. The 
questions are, fire, whether the learned 
Judge's findings of fact eħtail his legal: 
conclusiah, next, whether these findings ane 
justified by the evidence. 
The first incident referre ] to by the learned 
Judge was-treated by him as unimportant 
‘and, therefore, can be dealt with sshortly, 
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It is the obtaining by Rangasami on the 
lOth February 1905, more than 18 months 
before the first dealing with the property, 
of Hxhibit D, the Collector’s certificate, for 
one of the two houses in suit in his name. 
There is no evidence that the 8rd defend- 
ait was aware of, or had any connection 
with, his doing so. Even if she had, she 
lived in Pondicherry and might well have 
allowed his registry to enable her son to 
collect the renta more conveniently. In fact 
Exhibits I, U, Iland IV show thathe claimed 
transfer on the false ground of inheritance, 
suppressing the fact of the 38rd defendant’s 
existence. Generally, as to enjoyment, there 
is the evidence of the plaintiffs’ 4th witness, 
adenant, and the 8rd defendant. 


They agree that on one occasion at least, 
the 3rd defendant obtained a payment on 
account of rent on producing Rangasami’s 
authority, Hxhibit Н; and the 3rd defendant 
says that Rangasami was collecting and 
spending the rents, But there is no reason 
for doubting her evidence that she has & sub- 
stantial income from other sources. There is 
nothing to show that Rangasami ever claim- 
ed ownership to her knowledge in this 
connection. The most this entailed is that he 
asserted it to the tenants for the purpose 
of collecting rents; and, if she allowed him 
to do во, that gives very little support to the 
case of holding ont as full owner, which 
the plaintiffs have to establish. 


Next, in 1905 Rangasami, who accord- 
ing to the 3rd defendant, was extravagant, 
borrowed from the plaintiffs on the security 
of some jewels. Some of the jewels were 
sold, and: the proceeds credited towards 
the debt. In 1906 8 pro-note was executed, 
the amount due being still secured by 
pledge of the unsold jewels and also by an 
enguitable mortgage of the suit property. 
So far there is no suggestion that the 8rd 
defendant had any anything to do with the 
transactions, except (1) that the jewels 
were hers and (2) that she allowed Ranga- 
sami to have one house in his name and use 
the title-deed. But the 3rd defendant was 
not tyuestioned as to the ownership of the 
jewels, and there is nothing regarding it, 
except the 2nd plaintiffs reference to a 
statement made to him by  Hangasami. 
Moreover, when the jewels were eventually 
3c. we 
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returned on the discharge of the debt by 
the sale under Exhibit C, they were not 
reiprned to the Srd defendant, but to the 
vendor, the widow. As regards the title-deed, 

Exhibit D, it was for one house only ; and, 

though (esoording to the 2nd plaintiff) 
Hangasami gent for it from Pondicherry, 
there is no evidence to show in whose 
custody it was there. 

Regarding the next stage, the preliminaries 
to Exhibit O, there is & conflict of evidence 
The plaintiffs’ 2nd witness is related to the 
8rd defendant's family and he is a partner 
of the plaintiffs. He says that he went to 
Pondicherry and induced Rangasami to 3 
execute an agreement to sell the two houses 
and two jewels to his sister, Nagalakshmi, 
in order to pay the plaintiffs’ debt and that 
the 8rd defendant was present throughont. 
Afterwards the witnesa wrote to Rangasami, 
Nagalakshmi and one Manikkam Pillai, 
Bince deceased. Later, in reply toa letter 
from the 3rd defendant, he wrote to her 
the original of Exhibit Ё, а press copy. It 
is on the 83rd defendant's complicity in this 
arrangement that the plea of holding out by 
her is mainly based. 

First as to the legal aspect of this evidence, 
if it is accepted, section 41, "Transfer 
of Property Aot, ія applicable when the 
transferor is the ostensible owner and the 
transfer is made with the consent of the real 
owner. Such consent may, no doubt, be 
either to the particular transfer or generally 
to any transfer which the ostensible owner 
may make. But there is nothing in the 
present case to show that the 9rd defendant’s 
consent was of the latter class or extended 
to more than the transfer then under 
consideration. That transferand the repre- 
sontations involved in it were not to the - 
plaintiffs ог any possible purchaser, but only 
to Nagalakshmi; and the representations 
(if any) to her could not affect the plmintiffe 
2nd witnégs, their agent, since their concern 
was onlf to get the money due to them, 
not with the manner in which it was 
obtained. This part of their case cannot be 
put higher with reference to Exhibit Е. 
Bo far they have nothing on their side. 

But in faot this part of their case is 
inadequately proved, and the learned Judge has 
found’ in its’ favour, perhaps because he 
throughout overlooked the fact that only the 
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plaintiffs’ 2nd witness tells the whole story. 
and he is not independent. It is, therefore, 
unsafe to.act on his statements, which fhe 
8rd defendant contradicts in toto, without 
corroboration. It is further ground for 
suspicion that the 2nd plaintiff, his principal, 
knew nothing of the 3rd defendant, of her 
pert in the negotiations, or of corvespond- 
ence with her. Then again, each item of 
documentary corroboration relied on is 
either inadmissible or inconclusive. There 
was, according to the plaintiffs’ 2nd witness, 
a letter from the 8rd defendant to him. 
But she denied it, and it ia said that the 
ewriter, Thangavelu, cannot be identified. If 
it were clear. as the learned Judge held, that 
Exhibit F, the reply to the 3rd defendant, had 
been written and despatched, as the plaintiffs’ 
9nd witness alleges, that would be material. 
But there is only the evidence of the 
plaintiffs’ 4th witness, the plaintiffs’ 2nd 
wibneas'a gumashta, to corroborate his own 
on the point and according to them the 
original of Exhibit F was not desptached to 
the 8rd defendant, Kuppammal, but to one 
Kuppusw&mi Ohetty, her relative, by mistake; 
and Kuppuswami is not called to produce 
it or speak to its receipt. If, tharefore, it 
was written on the date indicated by ita 
position in the press letter book, there is 
still nothing to fix the Srd defendant with 
knowledge of it, or to exclude the possibility, 
. of ite having been created to support a 

fraudulent claim. Exhibit G, a letter from, 
Manikkam Pillay above referred to, mentions 
ihe arrangement with Nagalakshmi, but 
not the 3rd defendant and it in no degree 
supports her connection with the transaction. 
Though & cover is produced with this 
letter, 
plaintMfs' 2nd  witness's evidence for its 
having been written on the date it bears, 
Binoo Manikkam was, according to the plaint- 
iffy’ “2nd witness, alive till after this suit 


was fled. Lastly the plaintiffs eno doubt. 


summoned Nagslakshmi to  produ&e the 
&greeement between her and Rangasami, 
and could not give secondary evidence of 
it, because the plaintiffs’ 2nd witness deacribed 
it as unstumped. But neither Exhibit Е nor 
Exhibit G mention any written agreement; 
and the existence of one, therefore, resta 
оп по belter foundation than the plaintiffs’ 
inability to adduce evidence as to ita gontenta 
and the atatemont of the plaintiffs’ 2nd wifness 
Ф 
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— whioh it is required to corroborate. The 
reault is that the documentary corroboration of 
the plaintiff 9nd: witness’s evidence is 
deficient. The oral evidence to corroborate 
him is given by the plaintiffs’ 8rd witness 
alone. He is a relative of the 3rd defend: 
ant. But the character of Exhibit B, to which 
he obtained Rangasami’s signature as 8 
formal acknowledgment of his indebtedness, 
indicates that he was acting in the plaintiffs’ 
interest. He described в conversation with 
the 3rd defendant. But, as he eventully 
admitted that he heard her say nothing as 
to the ownership of the property, he added. 
nothing to the plaintiffs’ case. In conclusion 
the plaintiffs have not explained their 
omission to call Kamalammal, their vendor, 


‘who is referred to by the plaintiffs 2nd 


witness ав having consulted with the others. 
In these cirumstances the evidence of the 
plaintiffs! 2nd witness ів not adojuately 
corroborated and accordingly this part -of 
the case cannot be held proved. 

Rangasami died on the 18th September 
1909, the alleged date of despatch of Exhibit 
Е. His widow, as the plaintiffs 2nd 
witneas says, quarrelled with the 8га 
defendant and left Pondicherry. After she 
did so, he went to remonstrate with the 
8rd defendant for her failure to come to Mafras, 
to act in pursuance of her agreement with 
Nagalakshmi. This is -unintelligible, since 
it is inconsistent with the plaintiffs’ case 
that she had actively oonoealed her-own 
ownership and had held out Rangasami as 
owner. According to the plaintiffs’ 2nd 
witness, she firstsaid she would have come 
but for Rengasami's illness and afterwards 
that Kamalammal could sign the document 
to be executed. She also, according to the 
plaintiffs’ 2nd. witness, promised to send 
him the title-deed for the honse not covered 
by Exhibit В, putting him off for the time 
being. This attracts suspicion, because 
there is nothing aa to further attempts to 
got the title-deed from her; and Exhibit 
C says that its whereabouts are not known. 
The learned Judge has relied on the 
reference to Kamslammal asa continuation 
of the previous holding out of Rangasami. *But 
the evidence as to this conversation is, as 
pointed ont, improbable and, as it is given 
by the plaintiffs’ 2nd witness alone and is 
contradictede by. the 8rd defendafit, it cannot 
be accepted, The *sale-deed, Exhibit О, 
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was executed by Kamalammal on the 2nd 
December 1909. As 
with the Srd defendant and was to regain 
two jewels by exeonting it, no presumption 
arises in favour of her disinterestedness. 
The conclusion on the whole case must be 
that the facta alleged by the plaintiffs 
have not been proved, 
had been, only the last portion of them, 
the reference of Kamalammal’s signature, 
could have entailed the legal consequence 
claimed. 

1% ів then unnecessary to deal with the 
" question whether the good faith and reason- 
&ble care postulated by the proviso to 
section 4l of the Transfer of Property Act 
have been established. It would be material, 
first, that the plaintiffs never saw any 
title-deed under which Rangasarhi could be 
supposed competent to deal with oneof the 
houses. Next, Exhibit D, which covers 
the other, is only the Oollector’s certificate 
of revenue registry and could afford little 
or no security as to ownership. The 
learned Judge observes that a registration 
search would have disclosed nothing, and 
that id probably the case. But the direction 
in which a pnrchaser’s inquiries might 
andeshould have been made was towards 
the circumstances in which and the allegations 
on which Exhibit D was obtained. If such 
inquiries bad been made, Exhibits I—IV 
would have been forthcoming, as they have 


‘been to the 8rd defendant, the-number of 


the connected registration case being 
specified in Exhibit D itself. The plaintiffs 
would have seen that Exhibit D was obtained 
by suppression of a material fact, the 8га 
defendants existence. In any case, there- 
fore, it would be impossible to hold that 
the requirements of the proviso were com- 
plied with, 

. The result is that the oppeal must be 
allowed and the suit is dismissed with 
costs in both Courts. . 

E Appeal allowed. 


she had quarrelled 


and that, if they > 


OALOUTTA HIGH COURT, 
Suoomp Огу, Арриді No. 1612 or 1910. 

: - September 1, 1918. 
Presoni:—Sir Lawrence Jenkins, K7., 
Ohief Justice, and Justice Sir Asutosh 
Mookerjee, KT., and Mr. Justice Béachcroft, 
HARA OHANDRA MAJUMDAR AND 
oTHeRs—-DarenpanTs—A PPRLLANTE 


versus 
Maharaja RADHA KISHORE MANIKYA 


BAHADUR —PLAINTIYFT—HASPONDANT. 
Possesnon, вм for— Assessment. of ront-— Addition to 
Mamtainabiliy af sust—Bengal Tenancy 
Act re af 1885), э. 62. 


possession on the allegation of dis. е 


not of the original hol bat is subsequently 
кой өй cad aed as an on to the ori 
holding, is not as not being framed under 


section 52 of the Bengal Tenancy Aot. 


Appeal against the decree of the frst 
Subordinate Judge of Noakhali, dated the lst 
February 1910, affirming that of the Munsif, 
first Court, at Feni, dated the 18th June 1909, 


Babu Sasadhar Roy, for the Appellants. 
Babus Dwarka Nath Ohwokerbudty and 
Birendra Ohandra Das, fox the Respondent. 


JUDGMENT.—In thia suit the plaintiff 
sought to recover possession of a tank on the 
allegation that the defendant dispossessed 
him in the year 1898. There was an alterna- 
tive prayer for assessment of rent. 

' The defendant alleged that plaintiff had 
never been in possession, that the tenke had 
been excavated by his ancestor on land 
which, formed part of his holding, and that 
his anoestot had by paying the capitalixed 


value of the rent to the landlord aoquired a ` 
Tight to hold the land rent free. . 


The Munsif found that the plaintiffs 
allegation of dispossession was falso, and that 
defendant and his ancestor had beet in 
possession for upwards of 50 years. He,” there- 
fore, refused the prayer for possession. Не 
was, however, of opinion that the defendant 
was liable to pay rent for the tank, for he 
found that it previously formed part of the 
mal land of the estate and disbelieved the 
defendant's story of payment of в premium on 
the capitalised rent and acquisition of a right 
to hold it rent-free thereby. д 


- He піар found that the tank had been dug 
with the -permission of the plaintiff's ргө». 


danaa and that dafendant’a noasaamdh wan 
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not adverse to the plaintiff prior to 1899. 
He further found thatthe tank was not on 
land forming part of the defendant's origtnal 
holding. 

He accordingly assessed the lan! to rent. 

On appeal only two points appear to have 
bean argued before the Subordinate Judge, vis., 
(1) that the onus was on the plaintiff to prove 
that the land was mal, (2) that the claim 
was barred. The learned Subordinate Judge 
disposed of thege contentions by remarking as 
to the first, that it was ndmitted that the land 
was mal and virtually admitted that rent was 
, paid for it, as payment of the rent af the hold- 
* ing was not denied; and as to the second, that 
the deferdant held thy land as appertaining 
to his jote, во his pessession could never be 
adverse, and that he had in fact never assert- 
ed & rent-free title. 

He found, as a fact, that the defendant’s 
rncestor had acquired the land either by 
encroachment or by the landlord’s implied 
permission, ав the latter had given permission 
io excavate a tank. His findings taken 
‘together amount to this that the land was 
not part of the original holding, but was 
subsequently. acquired and treated as an 
addition to the original holding. 


Оң this appeal the loerned Plegder fox і 

ellant has ivanced two arguments o im 
(1) thet t inte quit must fail as plaintiff has not 
proved ‘his possession within 12 years of the 
agit, (2) thát the suit is premature, for as the 
plaintifs, ancestor had given permission for 
the Tak to be dug &nd rent had nevar heen 
paid or demanded, and the tank still exists, 
the, purpose of the grant has not been ex- 
ha 

The first point needs no further comments 
than this, that the claim for possession has 
been dismissed and the sppeal is against a 
decree for asseasment of rent. 

7 Ав to the second point, it need only be 
Башай that ib was never the defendant's 
case that there had been a grantand mo issue 
was framed to deal with any such question. 
The defendant’s cane was that he had redeem- 
ed the rent by paying the capitalized value of 
it, & case which has been disbelieyed. 

The Teal difficulty in the plaintiffs way is 
ifthe frame of thesnit. His case now ia that 
the land was not part of the original holding 
but was added to that holding by: eperoach- 
ment. zane finding of the lower um 
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"Court is that it was added to and treated as 


part ofthe holding. In that view of the facta 
the suit should have been framed aa one 
under section 52 of the Bengal Tenancy Act. 
. To this the plaintiff's Pleader replies that 
the facta found are such as it would have 
been necessary to find if the suit had beeu 
‘framed as one under section 52. The obvious 
answer to this argumentis that the allega- 
‘tions in the plaint are not the allegutions 
that would be made in a suit under section 
52, and if the suit had been properly framed 
вв one under that séction, the defendant 
might have taken в different line of defence” 
and put the plaintiff to proof of the extent of 
the encroachment. 

In the circumstances the appeal mugt "be 
allowed and the suit dismissed with costa in 
all Courts. К 

Appeal allowed. 


n 


OOURT OF THER BOARD OF BEVENUR, 
UNITED PROVINCES. 
. Ravesve Perros No. 15 or 1912-13 or 
Еттлвдр District. 
April 1, 1914. е 
Present:—Sir Duncan Colvin Baillie, S. М 
and Mr. Tweedy, J. М. 
Musammai BALRAJEB Asp АКОТНЕВ— 
ыкы 


SARJU PRASAD BERGEN: C. 
Es-propristory rights, declaration of —Dakhl-dibani 
of proprietary rights dose not amownt to es-proprietor'a 
du possession from his rights Collection of rent from 
sub-tenants of es-prop istor, whether amounts to das. 
possession — Possession by  em-propristor, effect /—' 
Mutation of names. ` 
A dakhi-d«has of proprietary rights ognnot amonnt 
tò dispossession of the ex-propristor from his ex- 
proprietary rights in his sir, nor does the*subseequent- 
proprietor’s collection of rent from the ex-proprietor’s 
sub-tenants in possseaion of the sir, not by some overt: 
ue = the background, amount to such dis-, 
mor pires retaining possession of his sr 
&inoe the of sale of his proprietary rights can 


the fame of mutation proceedings, even though they 
take place after more than & yeer from the date of 
the transfer. 

Appenlagainst the order of the Commis 
sioner, Fyzabad, dated 9th July 19183. 

Babu Brshgcanath Singh, fpr tho ‘Appellanta, 

Tabu Gopal Sahai efor the Reapondent. 
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JUDGMENT. 
‚ Bauer, S. M.—(March 305, 1914).— 
The land now in question was formerly 
in proprietary possession of the husband 
of the appellanta. 1% was admittedly his 
str and when his propriétary rights, were 
on the 29th May 1911 transferred by dakil- 
dhani to the reapondent, 
rights in his favour admittedly accrusd. His 
widows now apply under section 36, Land 
Revenue Act, for a declaration of their erx- 
proprietary rights. Their claim was allowed 
by the Court of first instance and a rent of 
Ha, 12:1-6 fixed. This decision was, how- 
ever, reversed by the Deputy Commissioner. 
He found that as the suit was brought on 
the 12th June 1912 and that as respondent 
Had in the meantime collected rent from the 
sub-tenants who cultivated the land, the 
appellant had been for over a year out of 
possession and was not entitled to recover 
possession or to have в declaratory decree 
passed in their. favour. This decision was 
upheld by the Commissioner. There is an 
obvious mistake in this finding. The dakhl- 
dthans of proprietary righte could not poasibly 
amount to dispossdssion of the appellants’ 
husband from his ex-proprietary rights; nof 
was it claimed by respondent himself that 
ite did amount to dispossession. What he 
did claim was that the collection of rent from 
the sub-tenants amounted to dispossession: 
Now the robi rent of 1911 was due to the 
former proprietor and not to the respondent. 
The first rent that respondent: was entitled 
to collect was the rent of the kAarif and this 
could not have been collected till November, 
во that a year had certainly not passed after 
dispossession socording to ihe respondent’s 
own claim. 


There does not, however, appear to me to 
have been anything of the nature of a 
distinct dispossession which would give a 
Gause of action for suit under section 108 for 
recovery of possession. Dispossession cannot 
bo effected by collecting rent in the back- 
ground from sub-tenants who also held other 
land from the respondent. It must be by 
means:of some $уегь act which brings pro- 
tainently fo notice of the persons disposséased 
thé fact that advérse rights are being exer- 
cised. . I find, no evidence whatsoever of any 
such overt act. Appdllants -have a right of 


collection of the arrears due from their sub- 


tenante for three years, dnd so far as the 


ex-proprietary | 
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record shows there is nothing which brought 
prominently to their notice the fact that 
their right of collection was being in- 
tewfered with. Ido not think that it can be 
held that in thia case appellants have been 
dispossessed. . Ая their initial ex-proprietary 
rights are admitted I would allow this appeal, 

cancel the arder of the Commissioner and 
Deputy Commissioner and restore that of the 
Court of first instance. Oosts on каро 
Pleader's fee, Hs. 15. 

Twgnmpr, J. M.—I ooncur. 
Appeal allowed. 


OOURT OF THE BOARD OF REVENUE, 
UNITED PROVINOBS. ` 
Ветихок Parros No. 9 or 1913-14 or 
PaARTABGARH DisTRIOT. 
April 18, 1914. 5 
Present:—Sir Duncan Uolvin Baillie, 8. M. 
Bahuriya SHEORAJ KUAR— | 
DrrRXDANT—AÀPPRLLANT ' 
ceraus 


FAKHRUDDIN—Puatatir¥—Resrorpaxt. 

Lease for certain purpose —Lessee's -adt +m purswanca 
ој purpose uf Gase —Landiord bound by lesses’s act. 

Where a lessee holds land from the landlord for & 
certain purpose and floes any act in pursuance of 
that purpose the Imidlord is bound by that act, 
although that particular aob may not be mentioned 
in the losse as one whioh the lessee is entitled 
to do. . 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated lith August 1913, 
upholding that of the Assistant Collector, 
Partabgarh, dated 25th March 1913, 

. FAOTS.—The defendant landlord gave 
certain land on lease to one Mr. Chapman 
for the purpose of constructing a canaleor 
drain thereon. Mr. Chapman constructed the 
canal, aoquiring for that purpose some under- 
proprietary land of the plaintiff and giving 
him іц exchange some other land eomprised 
in kis lease. Some time after this, the 
defendant issued in respect of the land BO 
given in exchange n notice of ejectment 
against the plaintilf, who contested it on the 
ground that he was not liable to ejectment 
as the land was his under-proprietary 
tenure. But the defendant: pleaded ethat 
the land had uot beeu во given in exchange 
and that even if it had been go given, “Нё 
was ‘not boaal by this particular act of Mr, 
e 
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Chapman, as the latter was merely a lessee 
and not entitled to give the land in question 
with any rights to the plaintiff. It was 
found by the lower Courta as a question of 
fact, that the land was given in exchange 
for the plaintiffs  under-propietary land 
acquired by Mr. Ohapman ір the course of 
construction of the canal. Thus the only 
uestion for decision was whether the 
doen was bound by Mr. Ohapman’s 


aa Balraj Sahay, for the Appellant. 

JUDGMENT.—It is urged that Mr. 
Ohapman, who was merely a lessee, was not 
entitled to give the land in question with 
ұру rights to the respondent. Mr. Ohapman 
occupied respondant’s under-proprietary land 
for the purpose of an improvement on the 
property and I have no hesitation in holding 
that the talwkdar is bound by his act in 
giving other land in exchange. The ques- 
tion as to whether there was ап exchange 
is one of fact. There is no ground for 
interference by this Court. 

The appeal is dismissed with costs on 


appellant. 
Appeal dismissed. 
OALOUTTA HIGH COURT. 
Suoomp Отуп, Apprats Nos. 1192, 1644 акр 

1624 or 1912. 

May 29, 1914. . 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
Р and Mr.. Justico Beachcroft. 

MATUNGINI DEBI— Damar — 
APPELLANT 


e 
t 
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ht of contribution has its foundation in, and 
Mere he aaa of justice, equity and 
t d not arise from contrast, 
it bas AI Dé абы vet teat on thb 
of an implied contract for contribution supposed 
exist between parties {шу lable ee ooniractw. Тһе 
сірЈе is that one who haa discharged & common 
Жын can recover from his oo-obligors only for the 
excess that he has paid over his sharo; snd each 
oo-obligor is liable to contribute only in proportion 
to his share of the common debt or аса Мо 
contribution can be claimed against а person who 
paid more than his shere of the debt. It is not, 
necessary thet the entire debt should have been 
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sedsüod by the plaintiff but he must establish that 
he has paid more than his share of the joint liability. 
In a sut for. contribution, the liabilities of the 
different parties, plaintiffs and defendants, must be 
separately ascertained. a joint decree cannot be 
Tado Hu of the plaintiffs against the defend- 


wry, and Z are oo-sharer landlords, each of whom 
collects his share of the rent separately X obtains 
& decree for rent against 4, B, and О. bimflar 
decrees are obtained by Y and Z pec урны 
set of tenants.” A satisfies the decree of X, B that 
of Y, and C thatof Я. Ine suit for contribution 
савет mue Band ейт ишк 
made by to satisfy the decree of X, ib is open 
to Band О to plead non-liability оп the ground that 
they have discharged a lability whioh would other- 
wise have fallen upon А under the decrees of Y and Z.. 


Appeals from the decrees of the District 
Judge of Jeasore, dated the 29th March 1912, 
confirming those of the Subordinate Judge ot 
Jessore, dated the 81st May 1911. ; 

Dr. Borat Ohunder Bysak and Babu Bhudeb 
Ohandra Bas, for the Appellant. 

Babu Hara Prosad мна, for the 
Bpondent. 

. JUDGMENT.—This isan appeal by one 
of the defendants іп a suit for contribution; 

The circumstances under which -the present 
plaintiff seeks relief are somewhat compli- 
cated; but the facta easential for the apprecia~ 
tion of the question of law raised before us 
may be shortly stated. There were „three 
sets of plaintiffs, who for the sake of brevity 
may be called X, Y and Z, and who instituted’ 


Re- 


. suit for rent against af number of defend- 


ants. One of these defendants was the 
present plaintiff. Another defendent was the 
husband of the present appellant, whose 
estate is now represented by her as the 
executrix under his Will A decree was 
drawn up in this suit for rent, under -which 
the tenant defendants became liable to 
the plaintiffs for a large sum of money. 
The decree, however, specified the extent of ' 
the relief to which the plaintiffs X, Yand Z 
were entitled as amongst themselves. It 
may be observed incidentally that the decree 
was drawn up in this form, because the 
landlords were accustomed to collect rent in 
their respective shares separately. But as. 
was pointed out by the Judicial Committee in 
the case of Raja Pramada Мањ Roy ү. Raja 
Батат Kanta Hoy (1), that did not stand ip. 
the way of a suit by all the landlords for 8 


ee E 881; 7 Ол. J. 189; 13 0. W. N. 
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joint decree against all the defendants. After 
this decree had been drawn up in favour, of 
X, Y and Z, X proceeded to execute the 
decree against one of the defendants, Y 
against another and Z against& third. The 
result was that the present plaintiff satisfied 
the claim made in execution by one of the 
decree-holders, and the husband of the 
present appellant similarly satisfied the 
claim made by another decree-holder. The 
plaintiff now asserts that he has paid more 
than his share of the aggregate liability 
urider the decree апа ів accordingly entitled 
to seek contribution from all the defendants 
to the original suit. The present appellant 
contends that her husband had also paid 
pore than his share of the total liability 
under the decree, and that consequently no 
right of contribution can be claimed against 
her as his representative. This defence has 
not found favour with the Oourt below. The 
District Judge seems to have thought that 
there were separate decrees in favour of the 
different sets of landlords whom we have 
named X, Y, 7, and that it was not open to 
the present ‘appellant, whose husband had 
satialed the claim of one of these decree: 
holders Y, to assert in answer to the claim 
for contribution by the plaintiff, who had 
satisfied the claim made by the other deoree- 
holder X, that he had made a payment in 


excess óf his own liability and was conse-. 


quently. not liable to contribution. 
opinion this view cannot be supported. 

In the first place, there waa only one decree 
in the suit for rent. No doubt, that decree 
specified the extent of relief to which the 
different sets of plaintiffs were entitled. But 
the liability of the defendants was joint and 
several. Consequently, if any one of the 
defendants to the original snit satisfied more 
than his share of the liability, no claim for 
contribution could be made against him by 
any otl:er co-sharer. It may be conceded 
that if he had made a payment in excess of 
his own share and wanted relief against his 
co-debtors, he was bound to bring a suit for 
contribution against them. But so long ва 
he did not sofívely seek relief against his 
«o-debtors, he was entitled to plead in answer 
toa сівіш for contributioh by а co-debtor 
that he-had discharged his liability and could 
not be called upon to contribute to the origi- 
nal debt. The contrary view sanant possibly 
‘ba supported ‘on pripeiple. ° 


In our 
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In the second place, assume, as the respond- 


ent contends, that there were in essence 
three decrees in one sheet of paper in favour 
of &hree different seta of landlords, X, Y and 
Z, the, question still remains whether satis- 
faction, by one of the joint debtors, of the 
claim of one of the dearee-holders could not 
be pleaded in answer to в claim for contribu- 
tion by a co-debtor who had satisfied another 
decree in favour of another landlord. The 
position may be thus re-atated for the 
sake of clearness. X, Y, and Z are 
co-sharer landlords, each of whom 
collecta his share of the rent separately. X 
obtains a decree for rent against A, Band C. 
Similar decrees are obtained by Y and 2 
against the same set of tenants; A satisfies 
the decree of X, B that of Y, and O that of 
Z. Ifa snit for contribution is brought by A 
against B and O, in respect of payment made 
by him to satisfy the decree of X, is it open 
to Band O to plead non-liability on the ground 
that they have discharged a liability which 
would otherwise have fallen upon A under 
the decrees obtained by Y and ZP Olearly, 
the answer should be inthe affirmative. Ifa 
defence like this were not available, tbe result 
would be that every joint debtor who makes 
& payment in satisfaction of the joint debt 
must have recourse to & suit fot contribution; 
if he omits to sæk relief by way of con- 
tribution, he dogs во at his peril This 
view was not accepted by this Court as 
well-founded on principle in the cases of 
Gogun Ohand Dui v. Huri Mohun Dut (2) and 
Gajadhar Mahto v. Ragkubar Gope (3), When, 
аз here, or вя in the hypothetical case just 
mentioned, the judgment-debta satisfied are 


closely connected and arise out of the вате ` 


or similar transactions, there is no good 
reason why in а suit by one of the joint- 
debtors for contribution, the defemce should 
not be allowed to the co-debtors that they 
had discharged a similar lability which 
would otherwise have fallen .upon the 
claimant. In our opinion, the contention 
of fhe respondent is based upon a misap- 
prehension of the nature and purpose of a 
suit for contribution. The right of contribu- 
tion has its foundation in, and is controlled 
by the principles of justice, equity and good 
conscience. lt does not arise from contract, 
E 2 О. L. В. 539. 

2 0. Ж. М. 00. 
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although it has sometimes been based on 
the theory of an implied оопігасі for con- 
tribution supposed to exist between parties 
jointly liable ew contraciu. Every joint debtor 
who has been compelled to pay more than 
his share of the common debt, has the right 
- of contribution from each of his co-debtors. 
The principle is that one who has discharged 
a common liability can recover from his 
oo-obligors only for the excess that he has 
paid over his share, and each co-obligor 
is liable to contribute only in proportion 
to his share of the common debt or obliga- 
tion ; hence, it follows &s a corollary that 
no contribution can be olaimed against a 
' n who h&s peid more than his share 
of the debt. It is not necessary that the 
entire debt should have been satisfled by 
the plaintiff, but he must establish that he 
has paid more than his share of the joint 
liability. As soon as the plaintiff establishes 
this, he becomes entitled to contribution 
from every one of the joint debtors who 
has not paid up to thé full extent of his 
share of the liability. In a suit so framed, 
the liabilities of the different parties, plain- 
tiffs, and defendants, must be separately 
ascertained ; a joint decree cannot be made 
in ifavour of the plaintiffs against the 
defendanta, because that would be contrary 
to the principle that each  co-obligor ів 
liable to contribute only in proportion to 
his liability ; a joint decree against the de- 
fendants in а contribution suit would render 
necessary в succession of contribution suits. 
Tested in the light of these principlea, the 
claim of the respondent against the appellant 
proves entirely unsustainable, for it has not 
been disputed that the husband of the 
appellant paid more than his share of the 
liability, and that is a complete answer to 
theeclaim of the plaintiff. 

The result is that thia appeal is allowed, 
the decree of the District Judge set aside 


„ in BO far as the present appellant is con- 


cerned, afd the suit dismissed with costs 
against her-in all the Oourts. • 
This judgment, it is conceded, will govern 
„ the other two appeals (Nos. 164+ and 1694 
* ot 1912) in which similar decrees will be 
drawn up. 
. Appeals allowed. 


* 
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OALOUTTA HIGH. COURT. 

Frest Отут, AppeaLs Nos. 169 Axp 195 or 1912. 
Beptember 2, 1912. 
Present:—Mr. Justice Ohitty and 
Mr. Justice Teunon. 

Ія First АррнА №. 169 or 1912. 
Mohunt MADHUSUDAN DAS-—A»?PLIOANT 
—APPELLANT 


Derstis 
Maharaja JAGADINDRA NATH ROY— 
Ввврохрият. 
Ія Віват АррвАг, No. 195 or 1912. 
Maharaja JAGADINDRA МАТН ROY— 
Рвттттойв——АРРЕ ПАТ 


versus 
Mohunt MADHUSUDAN DAS AND OTHERE— 


APPLICANTS —RwSPOu DENTS. 
Mohunt— Document appointing successor Ф 
gaddi, whether Will—Property held im capacity of 
mohunt— Letters of Admanist ration —Probate-—Quoetion 


tle. 

Letters of Administration cannot be granted in 
respect of properties held by а person in his capacity 
of mohunt, 

Where a mohunt executed a document purporting to 


fore ња probate could not be granted. 

Obusr.—On a bona fds application for Probate or 
Letters of Administration the Ооп will not go into 
questions of title, with reference to the property pf 
whioh the deceased purported to dispose or in respócb 
of whioh he died intestate. 

Appeals against the decree of the District 
Judge of Murshidabad, dated the 16th May 
1912. 


Ix F. A. No. 169 or 1912, 


Babus Umakalt Mukerjes, Golap Ohunder 
Sarkar and Rishindra Nath Sarkar, for the 
Appellant. - 

Babus Dwarku Nath Ohwokerbuity, 
Jatindra Nath Гам and Krishna Kamal 
Mastra, for the Respondent. 


Ix F. A. No. 195 or 1912. 


Babus Dwarka Nath Ohuckerbutiy and 
Jatindra Nath Lahiry, for the Appellant. 

Babus Golap Ohtunder Sarkar, Krishna 
Kamal Matra and на. Nath Sarkar, 
for the Respondents. 

JUDGMENT.—These йрй arise ont 
of an application made by Madhusudan 
Das for Probate of a document ssid to be 
the Will of BReghunath Das Вгајаһаві. 
Radhemohan.Das was the Mohunt.of the 
Lohaganj Akhré. On the 6th June 1908 
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in consideration of Ha. 12,000 he transferred 
the whole of the Asthal properties (in- 
cluding the right of performing the 
delaheba) by way, of usufructnary mort- 
gage to the Maharaja of Nattore for a 
period of 40 years, the Maharaja making an 
allowance to support the debsheba. There 
was also an ekrarnama of even date, to 
which we need not more particulary refer. 
Raghunath Das, claiming to be the suc- 
cessor of Radhamohan, filed & suit tn forma 
pauperis (No. 77 of 1905) against the 
Maharaja to set aside the mortgage, except 
аз to any payments properly made on 
‘account of the Asthal. The plaintiff 
obtained a decree and the Maharaja appealed 
to this Oourt. That appeal (No. 371 of 
1908) came onfor hearing and on 2nd June 
1910 this Court delivered judgment and 
ordered a remand for the ascertainment of 
certain amounts. The findings of the lower 
Court have now been retarned and the appeal 
is ready for final disposal. 

On the 9th July 1911, however, Reghu- 
nath Das died. He is alleged to have 
executed a Willthe day before his death, 
and that is the document now propounded 
by Madusudan Das, the executor therein 
named. He applied for Probate or in the 
altemative for Letters of Administration. 
The District Judge has refused his applica- 
tion on the ground that the document is 
not a Will of which Probate can be granted. 
Madhusudan Das has appealed and his 
appeal is No. 169. To that there are 
cross-objections by Naga Behari Das, who 
claims to have succeeded Raghunath Das 
as Mohunt, that the District Judge was 
wrong in not holding that he had a locus 
standé in the Probate proceeding and in not 
awarding him costs. The Maharaja, who 
was dotinitely found by the District Judge 
to have no locus stands, has filed a cross- 
appeal, No. 195. 


The real question between the parties is, 
. who is entitled to be substituted in place 
of Raghunath Das as respondent in Appeal 
aL 371 of 1906; bot that cannot be deter- 

in these appeals. The only question 
before us is whether the document pro- 
pounded is a Will of which Probate can 
be granted. Lf it is, the case would 
have to be remanded to the District Judge 
for inquiry into the genuineness vf the docu- 
ment, which is disputed. We are, how- 
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e 
ever, of opinion that the deaision of the 


District Judge is correct. The learned 
Pleader for the appellant Madhusudan Das 


relied on the case of Behary Lall Sandyal v. . 


Juggo Мои» Gossain (1) and a number of 
decisions following upon it, which establish 
the proposition that on a bma fide applica- 
tion for Probate or Lettera of Administra- 
tion the Court will not go into questions of 
title, with referenceto the property of which 
the deceased purported to dispose'or in 
respect of which he died- intestate. That 
is & proposition which cannot be gainsaid, 
but that is not the question before us. 
What we have to determine is whether 
this document is really a Will. A careful 
perusal will show that itis not. Raghu- 
nath Das by this doonment purported to 
appoint the minor Madan Mohan Das as his 
smocessor on the gældi, and to make over 
to him as Mohunt all the properties of the 
Asthal and the right of performing. tha 
debsheba. Raghunath Das did not by 
that document purport to deal with any 
property of his own. Itis clear from bis 
petition to sue in forma pauperis that he 
had none. The petition also for’ Probate or 
Letters of Administration makes mention 
only of the debuétar properties. The case 
appears to be indistinguishable from 
Ohattunya Gobinda Pujari Adhikari v. Dayal 
Gobinda Adhikari (2) and we are content to 
follow that ruling. 

As for Letters of Administration there 
ів distinct authority that they cannot be 
gr&nted in respect of properties held «by & 
person in his capacity of Mohunt. Sed 
Mohunt Jib Lal Gir v. Mohunt Jaga Mohan Gir 
(8) in which the case of Rangt Singh v. 
Jagannath Prosad Gupta (4) was distinguish: 
ed, and Parsanta v. Hari Oharan Das (5% 
We agree with those rulings, апд the case 
distinguished is equally distinguishable from 
the present. + 

The Maharaja does not press his арр, 
nor Naga Behari Das his ‘cross-objections. 

Both appeal and oross-objections are dis; 
missed. We leave the respective parties to 
bear their own costs. 

Appeals and cross-objecttons Жаннай. 

(1) 40. PERO. I. R.422; 1 Shome L. R. 185.. 

(5) 82 О. 1082; 9 О. W. М. 1021. 

0 26 Ind. Oas. 453; 16 О. W. №. ТӨӨ; 
12 О. 875. 
16 Ind. Oas. 588; 17 О, L. J, 65. 
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Appgats PROM THE Вомвлт Нан Ооовт. 
November 18, 1914. 
Preseni;—Lord Dunedin, Lord Shaw aad 
Mr. Ameer Ali. 
HAMABAI FRAMJEER PETIT——A»pPaLLANT 
тогыз 
Tm SEORETARY or STATE rog INDIA 
IN DUM Er UD ORUM 


MOORA HAJEE HASSAM AND OTHSRB— 
APPELLANTS 
, огни к 
, Tas SEORETARY or STATE ror INDIA 
rx OOU NCIL —BRasroxpaer. 
Coniraci—Lease amd sanad by Govern mani— 
Resumption for public purposse—"“Public pwrpose," 
moaning of-—Wrectióm of dwelling houses foi Govern- 


contained a power of resumption at any time for 
“publio purposes" upon certain terms as to notice 
and oom; tion. The Government gave notice to 
resume lands in order to erect dwelling houses 
which they could offer to Government o ab 
adequate rents for ther privare residence, as 
mutable houses could not be easily obtained, though 
it was shown thet it was not impossible to obtain 
quarters of some kmd: 

Held, that the term “publio purpose” includes a 
purpose in which the general interest of the commu- 
nity, ва opposed to the particular interests of indivi- 
duals, is directly and vitally concerned and that as 
the scheme of the Government is one which will 
redound to publio benefit by helping the Govern- 
ment to maintain the ећоівпоу of ite servants, it is 

& "public purpose" within the meaning of the 

contained in the lease-and the sanad.: 


` Appeals from two judgmenta and deorees of 
the High Oourt of Bombay, dated the 5th of 
September 1911, reported in 12 Ind. Oas. 
871, affirming the judgments and deorees of 
the "High Court in the exercise of its Ordi- 
nary Civil Jurisdiction, dated the llth of 
April 1910. 


- FAÓTS.—A lease and sanad were res- 
pectively granted to the appellants of certain 
prentises and lands in the town of Bombay by 
the East India Company, with the stipulation 
that the Company, their successors orassigns 
had the power of resuming them for a public 
purpose. - By 21 and 22 Victoria, Ohapter 
108, sectidn 1 (1858), the rule of the Hast 
India Company was terminated and all pro- 
perty and benefit of all contrasts to 
which the Company was entitled vested in 
the Crown. In 1908 rents of houses in 
respectable quarters of Bombay became very 
high, and the officials whose salaries were not 
e? 


INDIAN OASES. 


(1915 


very large felt the difficulty of keeping up 
appearances to command respect from the 
Indians who were impressed by & show of 
diginity. The Government of Bombay 
thereupon desired to build& certain number 
of houses to be let ont to the offloials at а 
reasonable rent, &nd gave notice to the appel- 
lante for the mutation of the parcels of land 
in their possession. The appellants challenged 
the bona fides of the Government, as they 
stated that constructing any buildings for the 
Bishop of Bombay and his domestic Chaplain 
and the Senior Ohaplainof the Soottish Church 
for their personal use and accomodation was, 


' not a public purpose, nor was the building 


of bungalows for the officials an object which 
concerned the publio utility. The Govern- 
ment instituted а suit for the possession of 
aforesaid lands. The High Court (original 
side) decided that building for the aforesaid 
purpose was a public purpose aa "the average 
Oriental could not understand and would 
вооп cease to respect an exalted official whose 
outward circumstances were those of the 
humblest citizen.” On appeal to the High 
Court (appellate side) the findings of the 
lower Court were affirmed and the aforesaid’ 
purpose held to be a public purpose. 

The appellanta then appealed to His 
Majesty in Council. . 

As both appeals involved the same ques- 
tion for determination, i. e., what constitued a 
public purpose, they were heard together. 

Messrs. DeGruyther, K. 0., Kenworthy 
Brown and McOardis, for the Appellants, 
contended that a public purpose consisted in 
the conversion of private use and occupation 
into public use and occupation. Therefore, 
there must be occupation and user by the 
public. 

[Logp Doxepia.—By the Land Acquisition 
Act of 1896 (Australia), section 16, the 
Government can acquire land for any pur- 
pose. | a 
онр Dowwprw.—The other idea ia that 
the scheme must be for public and-need not 
exclusively be for publics purpose. | 

The definition that public purposes covered 
every step. which the Government tóok ‘as 
Government im the interest of the public 
committed to their care, was too wide. The 
whole point was whether housing the officials 
was а publie purpose or not. The lease was 
in perpetuity. This kind of resumption 
would mean converting it into а tenancy-at- 
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will, for the Government might take posses- 
sion of itfor any purpose. The. true tast 
was, what was the use to which the land was 
put afterwardsP The incorporation of the 
provisions of the Indian Land Acquisition 
‘Act, 1894, into the lease was erroneous. 

[Loro Юохаргк.--ТћҺе language ів во 
wide that if the Government wanted it for 
a scheme, it could take it. ] 

It was not to be obtained under the Land 
Acquisition Act, by which mere declaration 
would have been sufficient. The Govern- 
ment were in effect proposing to carry ona 
business for profit. The list of 33 officials 
for whom the Government proposed to pro- 
vide houses ought to have been admitted in 
evidence. The building of houses for the 
‘Bishop and the Ohaplain of the Soottish 
Ohureh could not be a public purpose. 

Sir Е. Richards, К. U., and Mr. Lowndes, 
who appeared for the respondent, were not 
called on. 


JUDGMENT. 


Lord Юнир. —The same general point is 
raised in these two appeals. 

The first appellant was lessee under the 
‘Government ва successors of the East India 
Company undera lease of daie 18th April 
1854, which lease contained a power, of 
resufapti6n in favour of the lessor if‘ ‘ the 
Company, their successors or assigns, shall, 
for any public purpose, beat any time desir- 
ops to resume possession of the premises grant- 
ed?" ... upon certain terms as to notice 
and compensation, 


The second appellants are holders of land 
under Government in virtue of в sanad 
originally granted toone George King on 
6th April1889, by the ssid East India 
Oompany, whioh declares the ground given 
in occupation is to be "at any time 
resum&ble by Government for public pur- 
poses " upon certain terms as to notice and 
compensation. 

The Government gave notice in both 
cases to resume for a public purpose. 
On being challenged as to what that public 
purpose was, they explained that they 
wisped for the ground in order to erect 
dwelling houses, which they could offer to 
Government officials: at adequate renta for 
their private residence. Suitable houses for 
Government servants are not easily obtain- 
able in Bombey; but. itis nòt said that 
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obtaining quarters оЁ some kind is an" 
impossibility. The whole question, there- 
fore, is: Is such а scheme a " publie pur- 


pose,” within the meaning of the- contracts 
contained in the lease and the sanad Р 

The learned Judge of first instance in 
the High Oourt of Judicature at Bombay 
and the Appeal Court ofthe same Court 
have both held that it is. The learned 
Judges in the Court below have, in defer- 
ence to citations made before - them, 
elaborately considered many ot the decisions 
which construed the words “ publio pur: 
poses, " as used in the Statute of Hlisabeth 
with reference to exemptions from rating. 
In the end, however, they came to the 
conclusion that those decisions afforded 
no’ help as to the proper construction to 
be put on the words of these contracts ; 
and in that ‘conclusion their Lordships 
unhesitatingly agree. * 

The argument of the appellanta із really 
rested upon the view that there cannot be a 

“public purpose” in taking land, if that 
land when tesken is not in some way or 
other made  avs&ilable to the public at 
large. Their Lordships do not agree with 
thia view. They think the true view is well 
expressed by Batchelor, J., in the first case, 
when he says :— В 

" General definitions are, I think, rather 
to be avoided where the avoidance is 
poasible, and I make no attempt to define 


precisely. the extent of the phrase ‘public ~ 


purposes °: in the lease ; it is enough to вау 
that, in my opinion, the. phrase, whatpver 
else it may mean, must include a purpose, 
that is, an object or aim, in which the 
general interest of the community, as 
opposed to the particular intereste of the 


individuals, is directly and paly con. 


cerned. 


That being so, all that remains is. to 
determine whether the purpose here ів a pur- 
pose in which the general interest of tke com- 
munity is concerned. Prima facie the Govern- 
ment аге good judges of that. They вте nob 
absolute judges. They cannot say: “ 0 
volo sic jubeo,” but at least a Court would 
uot easily hold them to be wrong. But 
here, so far from holding them to’ be 
wrong, the ‘whole of the learned Judges who 
are thoroughly conversant with the. condi- 
tions of Indian life, say that they are 
satisfied that the scheme is one which will 
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* redoünd to public benefit by helping the 
Government to maintain’ the efficiency of 
its servants. From such a conclusion their 
Lordships would be slow to differ, and apon 
its own statement it commends itself to their 
judgment. 

Their Lordships are, therefore, of opinion 

that on the general point the view of the 
Oourts below was right. 
- A special point was taken in the second 
case as to sufficiency of notice. It is 
enough to say that the view of the Oourta 
below was clearly right in this matter. 

Their Lordships will humbly advise His 
Majesty to dismiss the appeals, but there 
will be no costs to either party before this 
Board. ] 

Appeals dismissed. 

Solicitors for Appellants: Messrs. Т. V. 
Wilson $ Oo., Latteys and Hart. 

Solicitors ‘tor Respondent: 
India Office. 


The So Weilor, 


CALOUTTA HIGH COURT. · 
Firat От, Arrear No. 895 or 1912. 
April 6, 1914. ' 
Prasent:—Mr. Justice Coxe and Mr. Justice 
D. Chatterjee. : 
MAHADEO MONDAL—AreeuANT . 


. BIDHT OHAND MONDAL AND OTITBRS— 
. RESPONDENTS, 

kart and Wards Act (VIII of 1890), ss. 80, 42— 
Removal of guardian—Grounds of removal —Apport- 
ment of successo: — Appeal. 
' Betio 42 of the Guardians and Wards Act can 
бшу come into operation when « guardian is pro- 
er rémoved. Therefore, where the point in issue is 

heather he has been so removed, the order of.removal 
із appeelable. 
с Whgre there ія nothing on the record to show the 
grounds of the removal, the сазе should be remanded 
in order, that the District Judge may deal with the 
matter properly. under section 80 of the Act 


Appeal against the order of the District 
Judge of Purneah, dated the 16th of April 


1912. : 

Babu Bimala Oharan Deb, for the Appel- 
lant. 
: -Babu Sarat Ohandra Mukherjee, for the 
Respondent. 


JUDGMENT.- ‘This is an appeal against 
вп order of the District Judge of Purnesh 


.* 


8: "(1915 
removing one Mahadeo Mondal from the 
guardianship of a minor Bidhi Chand, and 
appointing the Nasr of the Court to be 
guardian in his place. 

An objection is taken that thia order must 
have been passed under section 42 of the 
Guardians and Wards Act іп so far as it 
appointed the Nasir to be the guardian and 
that, therefore, no appeal lies. This may be 
so; but section 42 could only come into 
operation if Mahadeo was properly removed 
and this is the question contested in this 
appeal. It appéars to me perfeotly clear that 
he was not properly removed. A Oourt can, 
of its own motion, remove & guardian unde? 
section 89 of the Act for the reasons given 
in that section. 

It has been suggested. on behalf of*the 
respondents that Mahadeo in this case failed 
to discharge certain duties of the trustand acted , 
in contumacious disregard of the orders of the 
Court. That may or may not be so. But the 
learned Judge did not pass his order on these 
grounds and we have no materials before 
‘us for any opinion whether there was. в base 
for Mahadeo’s removal or not. 

Ti is also suggested that the Court might 
have acted in consideration of the " preferencó 
of the minor under section 17 of the Act. But 
there is nothing before us to show that, the 
Court ever consulted the minor personally 
at all. 

Tt seems to us perfectly clear ‘that the case 
must go beck to the District Judge in order 
that he may deal with the’ matter properly 
under section 39. Mahadeo should be 
clearly informed under what clause or clauses 
of section 89 he is being proceeded against 
and should be allowed to give any explana- 
tion.he may desire to put forward. 

Meanwhile the Nasir. of the Court will 
continue guardian of the property of the 
minor. 

We make no order as to costs. , vs 

Appeal allowed; Oase remanded. , 
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ЖАТАН SINGH t. BANT SIXGH. 


: PUNJAB CHIEF COURT. 
-Frast Givi, АрРЕАт, No. 1456 oy 1912. 
December 14, 1914. 
- ^ Preseni:—Sir Alfred Kensington, KT, 
: Ohief Judge, and Mr. Justice Shadi Lal. 
FATEH SINGH. —PzLAINTIF—À FPRLLAST 
versus 


‘SANT SINGH— Darenxpant—Respox pant. 

ан Pre-emphion Act (IT of 1905), в. 11—‘Mam- 
ber of agricultwral tribs'C—Gover&meni Notifloation — 
‘Holding land’-—Tenant-at-will—Right thould also be 
subsisting at date of awit, - 

Under section 11 ofthe Punjab Pre-emption Act, 
1905, the expression ‘member of an agricultural 
&nbe' means, according to the Government notification 
on the-subject; & person (i belonging to any one of 
the tribes notified as agricultural tribes for the district 
in which he claims that and (ù) eather 
holding land or residmg in that district. 

It is very doubtful whether a person who occupies 
landas  tenant-at-will oan be said to ‘hold land’ 
within the moaning of the notification. 

To maintain в suit for pre-emption, the plaintiff 
must show, not only that he hada right of pre- 
emption at the time of tho salo, but also that his right- 
subsisted at the date of the institution of the suit. 


First appeal from the decree of the Dis- 
trict Judge, Lyallpur, dated tlie 26th 
January 1912, dismissing the claim. 


M-. Nand Lal, for the Appellant. 


Pandit Rambhaj Datta, for the Respond- 
ent. е 


. JUDGMENT.—This appeal arises ont of 
a suit brought by the appellant, Fateh Singh, 
for pre-emption of a plot of land situate in 
Chak No. 271, Rakh Branch, Tahsil and 
District Lyallpur. The sale was effected by 
Sawan Singh Jui, father of the plaintiff- 
appellant, in favour of Sant Singh Jat, by 
& deed, executed on the 17th of February 
1909 and registered on the Ist of March. 
1909, and the suit was instituted on the 28th 
of February 1910. The District Judge has 
dismissed the suit on the preliminary point. 
that the plaintiff was not a member of ‘an 
agricultural tribe in the Lyallpur District at - 
the time of the sale and did not, therefore, 
‘comply with the requirements of section 11 
“of the Punjab Pre-emption Act, П of 1905. 
We have considerad the arguments advanced 
by Mr. Nand Lal on behalf of the appel- - 
lant and are of opinion that the suit must 
fail, not only on the ground stated by the 
légrned District, Judge, but also on the 
further ground that the plaintiff was not a 
member of an Agricultural ifibe at the 
date of the institution of the mut, and that 
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the possession of that status on the ‘above 
date was essential to the suocess of his suit. 
Tbe law as enacted in section 11 of the 
Act makes ita condition precedent to the 
success of n pre-emption suit in respect to’ 
agricultural land sold by & member: of an 
agricultural tribe, that the plaintiff must 


` be a member of an agricultural tribe, .We 


have, therefore, to determine whether Fateh 
Singh satisfies this requirement of the law. 
'Phe expression ‘member of an agricultural 
tribe” is not defined by the Act, but a 
notification of the Local Government dealing 
with the subject prescribes that a регвоп' 


claiming that status іп a particular district: 


must fulfil two conditions:— 
(1) he must either hold land or ordinarily 
reside in that district; 


(2) he must belong to any one’ of the’ 


tribes notified as agricultural tribes for that 
distriot. 
Jat, undoubtedly satisfies thelaecond condition, 
but he has, in our opinion, failed to establish 
that he either resided or held land in the 
Lyallpur District at the time of the salo. 
The origina] home of the plaintiff‘ was 
admittedly in the Sialkot District 


for a few years, it is clear from the patwaris 
evidence that he had ceased to do во before 
the sale took place. Nor is it shown that 
he held land in the district at the time of 
the sale. lt has been urged on behalf of 
the appellant that he was a tenant-at-will 
of the land in dispute, but we doubt,very 
much whether 4 person who occupies land 
as such can be said to ‘hold land’ within the 
meaning of the notification. It seems to us 
that the definition given therein contemplates 
that а -perron must have some permanen 
connection with the district in whieh he 
wants to acquire land as pre-emptor and 
that that connection can be established 
either by proving ordinary residence 1 in it 
or by showing that he held land therein. 
The interest of a tenant-at-will, which ія 
liable to be determined at the instance of 
the landlord, ig of too transient. в nature to 
secure the object which the framers of the 
definition Ваа in view. 

It is, however, unnecessary to pursue the 
subject any further, because we are clear 
that the plaintiff was not even a tenant-at- 
will at tie time of the sale. The girdawary 
papers produced by the райрагі show -that 

e 


Now the present plaintiff, being a: 


and: 
‘though he-resided in the Lyallpur Distriot: 


D 
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the plaintiff did not cultivate any land in 
this district in kharif 1908 or at any time 
thereafter. We, therefore, hold that jhe 
plaintiff, who waa neither res ding in the 
district nor holding land therein at the time 
of the sale, was uot & member of an agri- 
cultural tribe and that his suit wa: rightly 
-dismissed by the lower Court. 

But there ia a further obstacle in the way 
of the plaintiff. It is a well-established 
principle of law that to maintain a guit for 
pre-emption, the plaintiff must show not only 
that he hada right of pre emption at the time 
of the sale but that his right subsisted at the 

„ date of the institution of the suit, Vide, inter 
alia, Khan v. Mahanda (1) 
Prasad v. Ishar Das (2). In the present сезе 
there ів not a particle of evidence to show 
that on the 28th of Febrnary 1910 the 
plaintiff either resided or held land in the 
district. In fact, his own witnesses deposed 
to the effect that he had severed all connec- 
tion with the district several months before 
the suit was filed. This ground alone is fatal 
to his claim. 

For the aforesaid reasons we affirm the 
decree of the District Judge and dismiss the 
appeal with costs. 


'(1) 82 P. В. 1902, 80 P. L. В. 1902. 
(2) 21 A. 874, A. W. N. (1809) 128. 


QALOUTTA HIGH OOURT. 
:Broowp Отуп. Appaat No. 868 oF 1918. 


May 21, 1914. 
NS ;—Mr. Justice Üoxe &nd Mr. Justice 
Beachcroft. 
RAM KRISHNA SADHUKHAN— 


PLADCTIFF— ÀPPELLANT 


Р verstis 
MONINDRA Ыз RAY-—DrnxzpaAwr— 
DENT. 
mt (I of пазов ze. 11, аа: as 


and Јан 


to date af birth by person who is dead —Adrmissibilaty 
of such statement. 
A statement bys person who dead made ins 


petition То guardianahip to the effect that а certain 
person was born on & certain date, not being & 
statement relating to the existence of any relation. 
ship by blood, marriage or adoption, is not admissible 
under section 82 "92 of d the Hridenoe Act. Nor does 
section 11 cover a statement of this kind. 

Appeal against the decree of the District 
Judge of 24-Perganas, dated the 2nd Ресет. 
ber 1912, affirming that of the Subordinate. 
Judge, first Court, at Alipur, dated the 26th 
February 1912. 

Babu Sarat Ohandra Roy Ohowdhury, for the 
Appellant. 

Babus Tarakishore Ohowdhury and Kshetra 
Gopal Banerjee, for the Respondent. 

JUDGMENT. —This appeal arises out of a 
suit for money on two hand-notes. The 
defence was minority. The Conrta below have 
dismissed the suit and the plaintiff appeals. 

It is first contended on behalf of the appel- 
lant that the Conrta below erred in admitting 
the statement of one Nistarini Debye in 
evidence. Nistarini apparently is dead. She 
applied to be appointed guardian of the defend- 
ant and in her petition she stated that he 
was born onthe 12th January 1890. The 
learned District Judge, following the decision 
in Dhanmull v. Ram Ohunder Ghose (1), beld 
that this statement was adniiasible in evidence. 
It is, however, difficult to reconcile that саве 
with that of Satıs Ohunder Mukhopadhya v. 
Mohendro Lal Pathuk (2), and cartainly in the 
present case wecannot hold that the state- 
ment now before us can be regarded as one 
relating to the existence of апу relationship 
by blood, marriage or adoption and, therefore, 
admissible under section 88 of the Evidence 
Act. 


It has been contended that the statement 
is admissible under section 11 of the same 
Aot. But'that section, in our opinion, was 
never intended to cover statements of this 
kind. The learned District Judge based his 
decision on this statement alone. He Bays 
in his judgment: “The first question is 
whether defendant Manindra was a minor 
when he executed either *or both of the 
hand-notes.” He then deals with the, осв] 
evidence and gays with regard to ii: “Th is 
impossible to come to & definite decision on 
this evidence.” Clearly, ESSE on the 

(1) 24 C. Le 1 Or W. X. 270, 

(2).17 0 
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‘evidence other than the statement of Nistarini, 
Che was not prepared to hold that the defend- 
ant was a minor. 
That being во, the appeal must be allowed; 
the decree of the lower Appellate Court set 
‘aside and the case sent back to the District 
Judge in order that he may dispose of the 
second issue in the case. 
Costs will abide the result. 
Appeal allowed. ` 





е CALOUTTA HIGH OOURT. 
Sroomp Отут, Avpaan No. 1618 or 1910. 
April 8, 1918. 
* Present: —Sir Lawrence Jenkins, KT., 
Ohief Jugtice, Justice Sir Asutosh , 
Mookerjee, Kt., and Mr. Justice Beachoroft. 
ALLAB-UD DIN акр ornaes—Daraxpanrs 
APPELLANTS 
7 verfus : 
Maharaja BIRENDRA. KISHORE 
MANIKYA BAHADU R—Priar&TIFE— 
Raspow pant. 
Ijara —Non-payment of rent—Possession without 
payment after eupiry of lease — Lsnutahion—- ÀÁ ssotsment 
^ of ren 
ий a certain Mousa was given in ijara tothe 
p утат of the appellanta who excavated 
a there with the permission of the superior 
landlord and did not pay any rent therefor ever 
after the expiry of the lease, on а suitfor khas 
possem or in alternative fdr sasessment 
Held, (1) that the zara constituted & good answer 
to the plee of limitation; : 
* (2) that the appellanta should be treated as ratyats 
holding nt fixed rates. 
: Appeal against the decree of the Subor- 
dinate Judge, third Court of Tipperah, dated 
the 4th February 1910, affirming that of the 
Officiating Munsif, sixth Court, at Oomilla, 
dated the 26th. July 1902. 
Babu Sasadhar Roy, for the Appellant. 
. Babu Gobind Chandra Dey Roy (with him 
Babu Dwarka Nath Ohuckerbutiy und Birendra 
Chandra Das), forthe Respondent. 
- JUDGMENT.—In our opinion the sjara 
constitutes a gool answer to the pleaof 
limitation. But itis manifest that we have 
herg conditions which bring into play the 
doctrines to which expreasion has been given 
in a number of cases purporting to follow 
Ramsden v. Dyson (1). We are by. no 


the 


ox (1866) 1 H. L*129, 12 Jur. (н. sẹ) 506; 14 W. B. 
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ALAB-UD-DIN t, BIRBNDRA KISHORE MANIAYA BAHADUR. 


ЫШ 
`81 
NGA HLA GYAW б. MI YA PO. . 


means satisfied that this has been thoronghly 
appreciated by the lower Appellate Court, 
and. wera: not that the parties before 
us bave tiken up a reasonable attitude, 
it might hnve been incumbent on us to 
have sent down the case for further 
investigation in the lower Appellate Court. 
This is now unnecessary, because the appel- 
lant accepts and the respondent does not 
object to our suggestion that the appellant 
ahould be, in respect of the land in suit, 
treated not merely ая a settled raiyat but в 
raiyat holding at fixed rates, the rate being 
8 annas per kant as settled by the lower 
Courts. 

In the circumstances we make no order 
as to costs. 


UPPER BURMA JUDICIAL COMMIS. . 
SIONHR’S COURT. | 
Весожр Огт, Аррилі, No. 21 or 1914. 
Beptember 7, 1914. 
Preseni.—Sir George Shaw, J. С. 
NGA HLA GY AW asp ANOTHNR— ` 
PLAINTIFXS— APPELLANTS 


versus ' 
MI YA PO AND отҥнва—ОвринрАңтв— 


bound to discuss in fe putes One CE 
Coda (Act V of 1908), Sch. IT, para. 20—. suit to 
enfor ов award—Oowrt Fess Act (ҮП af 1870), &. T (X) 
(d)—L$ietation — Appeal. 


perty in 
| &nd the 
of limitation is three years ai Joast, in soma tice 
casos it may be twelve years, and there is free right 


Mr. 0. G. B. Pillay, for the Appellants. t 
Messrs. L. К. Milter nnd D. Dutt, for the 
Respondents, | i а Е 
e 
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NGA HLA GYAW 0. MI ТА PO. 
JUDGMENT.—Plaintiffs-appellanta sued 


to enforce an award of arbitration, in other 


words, for specific performance of an award. 
The plaint was quite plain. It did not 
mention Schedule II, clause 20, Civil- 
Procedure Cede, or ask that the award might 
be filed in Court, but prayed that the award 
might be enforced anda decree pronounced 
in accordance with it. The procedure laid 
down in the Civil Procedure Code is not 
obligatory. Instead of applying that an award 
may be filed, a party may institute a regular 
suitto enforce the award. 

The distinction is important. The Court- 
fee on an application to file an award is 
eight annas: the Oourt-fee in аяш to enforce 
вп award is ad valorem on the value of the 
property in dispute [section 7 (X) (4), Court 
Fees Act]. 

In the case of an application to file an 
award the period of limitation is six months 
and there are stringent restrictions on appeal 
[See Schedule П, clause 21(2), and section 104 
(2), Oivil Procedure Code]. In the vase of a 
regular suit to enforce an award the period of 
limitation is three years at least, in some land 
cases it may be twelve years, and there is free 
right of appeal and second appeal. 

The Oourts below were in error in not 
observing this distinction and in speaking of 
the case a8 an application to file an award. 
There is the less excuse for them that the 
matter was explained long ago in Nga Pu 
v. U De Wainda (1), Kyan Pon v. Yan 
Nyein (2) and Ms Hla Win v. Shwe Yan (3). 


In the present case the parties on the 15th 
February 1912 by в written submission 
referred the partition of their inheritance to 
arbitrators, Tha Doand Po Se. On the 22nd 
April, the arbitrators pronounced an award 
in favour of plaintiffs-appellants. Before 
the hearing of the саве, the defend. 
ants-respondents gave the arbitrators notice 
that’ they withdrew from the reference, and 
they did not attend the hearing or the 
delivery of the award. The arbitrators 
on receiving the notice proceeded ar puris 
without replying to the defendants-respond- 
ents’ notioe, 

The defence to the plaintiffs-appellants’ 
suit was that the award was ‘invalid because 


4 


U. B. В. (1892-98) П, 11. 
U. B. В. (1897)-1901) П, 10. 
U,'B. В. (1897-1001) П, 203, 
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it dealt with a piece of land which was 
not included in the reference, because 
defendants-respondenta had по notice of 
the date on which the arbitrators intended 
to proceed with the case (eg parte) and 
because defendantsa-respondents had with- 
drawn from the reference. 

The Sub-Divisional Court found against the 
defendanta-respondents on all pointa, and 
ordered the award to “be filed” (sie) and a 
decree to issue in accordance therewith. The 
District Court, on appeal, set aside that order 
and decree, and “ dismissed the suit" (src) 
with costa. Е 


The grounds on which the District Oourt 
came to this decision were that the arbitrators 
had omitted to reply to the defendant#re- 
spondents’ notice or to make them aware of 
the date of the ал parte hearing, and that the 
arbitrators did not discuss in the presence of 
the parties what award they were going to 
make. This last ground was not raised by 


- the defendants-respondents and was entirely 


unsusteinable. The arbitrators were in no way 
bound to discuss in presence of the parties 
what award they were going to make. They 
deposed that they discussed the matter to- 
gether,-and that one of them, Tha Do, drew up 
the award and signed it and sent it for sjans- 
ture to the other arbitrator, Po Se, who then 
signed it. This was a perfectly legitimate 
method of preparing the award. 

On other points also the lower Appellate 
Oourt’s decision cannot be supported. As 
the learned Additional Judge obaerved: “When 
parties have agreed to submit a dispute to 
arbitration, no party сап revoke the submis- 
sion unless for good cause shown, and & mere 
arbitrary revocation is not permitted." This 
was laid down by the Privy Oouncil in Peston 
jos Nusserwanjes v. Manockjes and Оо. (4). The 
subject is fully explained in Banerji’s Law 
of Arbitration in India, 1908, at page 118. 

It has also been clearly laid down that the 
omission to give notice of the meeting of the 
arbitrators to a party who has, prior to such 
meeting, notified to the abritrators his with- 
drawal from the submissiog, does not invali- 
date the award. The caseof Subraya Prabhu v. 
Manjunath Bhakta (5), where this was declared 
to be the law, was very like the present cage, 

(4) 12 М I A 112, 10 W. В (Р.0.) 51, 1 Ind. Jur. 
(x. в.) 89, 2 Buth. Р. O J. 164 2 Ваг Р, О, J, 390, 20 
Eng. Rop..283., 5 

(5) 9 М.44 в 


s 
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DAJI АВАЛ SAWANT 0. SAKHARAM KRISHNA KULKARBI, 


The defendants-respondents had no right 
to withdraw; they have never attempted to 
show that they had. It wastheir business to 
attend before the arbitrators, and when , they 
failed to do so, it was not incumbent on the 
arbitrators to give them any further notice. 

This was the position on general principles 
and apart from any special stipulation in the 
reference. The reference in the present case, 
however, expreasly provided that if either 
party failed to appear before the arbitrators, 
the arbitrators might proceed es parte. 

The decree of the lower Appellate Court is 
set aside and the plaintiffs-appellants are 
granted a decree in terms of the award as 
prayed. 

Defendants-respondents will pay the plaint- 
iffeappellante’ costa. 

Deores set азів. 


—— — > 


BOMBAY HIGH OOURT. 
BSxuooxp Отуп, Appear No. 742 or 1913. 
July 29, 1914. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 

DAJI АВАЛ SAWANT anD OTHERS— 
PLAINTIFFS— À PPRLLANTS 


versus 
SAKHARAM KRISHNA KULKARNI— 


Duranxpant—Raspox pant. 
Оой Procedure Оойв (dc V of 1908), о XLI, +. 
evidenos appeal— 


In admitting additional evidence, it is necessary 
for an Appellate Oourt to comply with the provisions 
of Order XLI, rule 27; and if it thinks, either with 
the consent of the parties ог on the application of 
any one of them, that there is sufficient ground to 
admis oertain papers, the reasons for admitting 
them in evidence should be stated, and the papers 
should be formally admitted in evidence. 

Second appeal against the decision of the 
Additional First Olass Subordinate Judge, 
at Ratnagiri, in Appeal No. 448 of 
1912, reversing that of the Subordinate 
Judge of Malwan, in Civil Suit No. 288 of 
1918. 

Mr. D. W. Pilgaokar, for the Appellants. 

Mr. Nilkanth Ajmaram, for the Bespond- 


ent. 


JUDGMENT .—The main point argued 
in this appeal relates to the question af 
the admissibility of oertain evidence which 
the lower Appellate Court considered for the 


э. 
е 


first time in —: That evidence consista ` 
of certain papers relating to а revenue- 
inquiry. During the course of the argu- 
menj we were led to think that these papers 
were looked at and considered by the Court 
without the knowledge and consent of 
the present appellants. Ib turns out, how- 
ever, that these papers were sent for ex- 
pressly om the application of the plaintiffs, 
and the Pleaders on both sides were heard 
after these papers were received and before 
the judgment was pronounced. No objec- 
tion has been taken to this procedure in the 
memorandum of appeal to this Court. Under 
these circumstances it is quite clear that 
во far as the present appellants are con- 
cerned, they have no just grievance at all 
as regarda the procedure adopted by the 
lower Appellate Oouri with  referenoe to 
these papers. 

At the same time we think thabit was 
necessary for the lower Oourt to have 
complied with the provisions of rule 27 of 
Order XLI before taking these papers into 
consideration; and if it thought, either with 
the consent ої the pertis ог on the 
application of any one of the parties, that 
there was sufficient ground to admit these 
papers, the reasons for admitting them in’ 
evidence should have been stated, and they 
should have been formally admitted in 
evidence. The lower Appellate Court no 
doubt acted improperly in considering the 
papers without formally admitting them in 
evidence. But having regard to the facts 
which we have already mentioned, jt is 
quite clear that the appellants cannot be 
allowed to object to the procedure which 
they invited the Court to adopt. 

On a consideration of the whole evi- 
dence in the case, including these papers, 
the, lower Appellate Court has- come to 
definite conclusions on questions of fact, 
vis, that the plaintiffs have not proved 
their title, and that the  defendanj “has 
been in possession of the lands for over 
twelve years priorto the date of the suit. 
These findings must be accepted. On: these 
findings it is quite clear that the decree - 
passed by the lower Appellate Cour ig 
proper. 
^ We, therefore, confirm the decree of the 
lower Appellate. Qonrt with oosia. : 

gus ` peores confirmed, 


n6 
mne 
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THAMMAN BINGH t. DAL SINGH. 


ALLAHABAD HIGH COURT. 
^ Висожр Отуп, Аррйл No, 26 or 1914. 
July 7, 1914. 
. Present: —Sir Henry Richards, KT., e 
Ohief Justice, and Mr. Justice Tudball. 
THAMMAN SINGH—Daraxpaxt— 
APPELLANT 
А versus 
DAL SINGH AND oTHERS—PLAINTI FF8— 


of brot adopted in 
famay—Agra Tenancy Act (П of 1901), s. 23. 

Once в boy has been adopted into another-family, 
he ceases tobe a “lineal descendant" of his natnral 
father; and, therofore,cannot succeed to the occupancy 
holding of his brother.by the natural father. 


Second appeal from a, decree of the Dis- 
trict Judge of Shahjabanpur. 
^ Mr. Mohan Lol Sandal (with him Mr. Ibn 
Ahmad), for the Appellant. 

Mr. E. A, Howard, for the Respondents. 

JUDGMEN T- This &ppealarises ont of a 
Buji brought by one Kewal Singh to recover 
possession of certain immoveable property 
comprising an occupancy holding. . The 
occupancy, holding, belonged at one time to 
Puhap Singh.. Puhap Singh had а mon 
Hansi and.a son Kewal, the plaintiff. On 
the death: of, Puhap Singh, Hansi, became 
the oceupancy-tenant. Kewal, had. been 
adopted, into. another family. On the death 
of .Hangi the defendant, Thamman Singh, 
entered into possession. Kewal Singh then 
bropght the, present snit alleging that he 
was entitled under section 22 (c) of the 
Tenfincy Ас to the occupancy holding. Не 
also alleged that Thamman Singh was 
illegitimate. ' 

The, Court of first instance dismissed ihe 
воі. Тһе lower Appellate Court reversed the 
*decisign of the Court of first instance and 
decreed the plaintiffs’ suit. Hence the pre- 
- sent appeal. 

ТА our opinion the decree of the Court 
of firs} instance ів correct and- must be 

. regtorec. Unless Kewsl Singh can be said 
`o- be, the brother by ihe rame father as 
Hansis, he has no right to ihe occupancy 
holding, even on tbe assumption-that Tham- 
man Singh is illegitimate. In our opinion 
once а. boy: has been adopted -into another 
family, he ceases to be a “lineal descendant? 
of his natural father. This was expresaly 
held by а Bench of this Coprt in the case 


. 
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of Lala v. Nahar Singh (1). In principle 
exactly the same view was taken in the 
case of Nandan Tewart v. Rajkishore Rai (2). 
We agree with both these authorities. | 

The respondents rely проп the caso o! 
Ali Baksh v. Barkatullah (3) and quote the 
following passage from the judgment: “ In 
our opinion the personal law of the parties 
has nothing to do with the rule of succession 
which is laid down by section 22 of the 
Tenancy Act.” In our opinion this remark 
of the Judges must be read in connection 
with the particular facts of the case before 
them. 


The result is that the appeal is allowed, 
the decree of the Oourt below set asidé 
and the deoree of the Oourt of first instance 
restored with oosts in all Courta. 


; ppeal decreed. 
(1) 16 Ind. Ола. 181; 84 A mE D t. 299. 
(2) 8. D Board of Revenue No. 5 of 1004. 
(8) 14 Ind. Ова. 181; 84 А. 419; Ө А. L. J. 458. 


BOMBAY HIGH COURT. 
Frest Отуп, AePgAL, No. 218 
or 1913, - 
July 22, 1914. 
Pues Basil Scott, Kr., Chief Justice, 
&nd Mr. Justice Batchelor. 
. KESHAVLAL PT 


GIRDHARILAL UTTAMRAM PAREKH 
— RESPONDENT. 
Compania Acf (VI of 1882), s. 158 - Liquidation. 
s— Charge — Lease providing for payment’ of 
arrears of rent from buildings erected on land-— Priority 
over unsecured creditors—Charge. 

Where а lease provided ‘thst if the lessees (a 
Oompeny) caused delay in payment of rent, the 
landlords would be entitled to recover the arrears 
with intereat “from the buildings which may: have 
been erected on the land:” 

Held, (1) that in equity в charge wes created on, 
the bull when thoy came into existenoe; and 

(3) that although the charge did not amqunt to a 

er ora mo it gave a right oi priority to 
the landjords over the unsecured creditors of the 
company in a winding-up. 

First appeal from the deoision of «the 
District Judge of' Ahmedabad, in Miscel- 
laneous Applicatioh No. 141 of 1911.. 

Mr; G. 8. Rao, for the Appellants. . | 
- Mr. S. S, Patkar, for the Respondent, · 7 

e 
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JUDGMENT.—The only point that we 
have to dispose of in thisappeal is whether 
the claim of the appellants for rent, accrued 
due under the lease under which the Com- 
pany enjoyed the property upon which the 
mill-buildings were erected before the date 
of the winding-up, could be satisfied out 
of the proceeds of the  mill-buildings in 
priority to the claims of unsecured creditors. 
The lease of which the Company have 
taken the benefit provided that: “If the 
lessees cause delay in paying tho rent the 
-landlords should give one month's notice, 
and inspite of that if the lessees or their 
representatives do not pay the arrears of 
rent within one month, the landlords may 
recover the arrears of rent with interest at 
tho rate of eight annas per cent. per month 
from the building or buildings which may 


have been erected on the land and from - 


the person and property of the tenants.” No 
- question has been raisel as to the want 
of notice under that clause, but what we 
have to-consider is whether the clause gives 
a charge to the landlords for upaid rent upon 
the buildings when the buildings come into 
existence. We think that in equity a charge 
was created upon the buildings when they 
came into existence, as is shown by the 
jedgmentin Holroyd v. Marshall (1). But 
the charge does not amount to a transfer or 
& mortgage, and the further question arisen 
whether in equity such a charge will gives 
right of priority to the landlords in a 
winding up. That it will do so seems to be 
taken as settled law in the judgment of Mr. 
Justice Lindley in Andrew v. Swansea Oam- 
-brian Benefit Building Society (2), where he 
says that а general charge upon the assets 
of the Company, although: not amounting 
to a mortgage, will give the holder of the 
charge priority over the unsecured creditors. 
We must, therefore, allow the appeal, direct- 
ling the liquidator to - pay out of the proceeds 
of the buildings upon the land the sum of 
Re. 1,937:8-0 with interest-at 6 per cent. 
in priority tothe unsecured creditors. The 
appellants are entitled to theif costs out 
of the assets of the Company in both Courts. 
19 Е: Appeal allowed. - 
(1) (1881) 'O H.L C. 191; 88L J Oh. 198, 9 Jur. 
(к.к) 218; 7 L T.17% 11 W. R. 171; 188 R. В. 108; 
1i Eug. Rep ӨӨӨ. g С 
(2) (1889 50 L. J. Q. В. 428; 44 L. Т. 106; 29 W. 
СЕ. 882; 45 7 Р. 507, —. А 
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ALLAHABAD HIGH OOURT. 

Lurrass Parent Arrear No. 18 от 1914. . 

November 6, 1914. 

* Present; —Sir Henry Richards, Kr., Ohief 
Justice, and Justice Bir P. C. Banerji, Кт. 
ASAD ALI—Darenpant—Appacnanr 
verat 
ANAND SARUP’ AND OTHIES—PLAINTIFRS — 
RxePoRDmaNTS. 

Morigage—Swii for redemption—What should 
mortgagor prove—Adverse possession, what amounts to 
—Issue, whether properly remitted. 

In a suit for redemption of a mortgage if the mort- 
gagor proves that there is а subsisting mortgage 
affecting the property claimed by the other party as 
his and that the equity of redemption ıs vested in 
him (the mortgagor) he is entitled to a decree, bwt 


if he fails to prove а wubeisting mortgage covering: 


the property, he cannot succeed. š 

Itis not necessary for the person who claims the 
property as his to prove that he or the person 
through whom he'olatms were in possession ‘for 12 


Am must prove that he has been: in legal 
possession of the property mortgaged within 12 
years of the institution of the sult, g 

Aman oan be in legal possession elthar through 
his tenant, care-taker or mortgagee, 7 $ 

Per Richards, J.—(Bannerji. J, dissenting).— 

Where the lower Appellate Court has found in & 
redemption case that the mortgage is not proved, a 
Judge of the High Court is not entitled to remit an 
issue to inquire whether the mortgagor has been 
in posseasion either personally or throngh othors 
within 12 years. 


Per Bannerji, J.—If the ownership of the property Я 


was vested in the mortgagor and not in the 

claiming adversely, tho mortgagors are entitled to 
recover possession unless they have loat their title 
by reason of the adverse possesaion of some оде for 


'& period exceeding 12 увага. 


Possession to be adverse must be by & person who 
does nob acknowl the other's righta but denies 
them. There must be &n'ex ross or implied repudia- 
tion of the rights of the true owner and ап open 
assertion by the person in possession ofe olatm of 
rights to hold the property on his own behalf. Unless 
possession is coupled with &n express or implied 
claim of right inconsistent with the title of tho 
lawful owner, 15 cannot be regarded aa advBrae to the 
true owner. 

Вејоу Chunder Banerji v. Kaly Prosonno Mooker}i, 


“4 О. 827, 2 Shome І, В. 106, Bhavrao v. Rakhmin, 28 


B. 187, referred tó. . 
Letters Patent Appeal against the deci- 
sion of Mr. Justice Tudball, in Second 


"Appeal Мо. 1231 of 1912, dated 12th 


“December 1913. i 

"The Hon'ble Mr. Abdul Raodf, for the 
Appellant. 

Mr. Gulsari Lal, for the Respondents. 


JUDGMENT. 
- Биснаврв, Ө, J.— Phis appeal arises ont 
of ẹ suij in which the plaintiffa claimed 
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possession of premises described as‘ Sarai 
Bala”? and a parao &&taohed thereto. The 
plaintiffs’ cage was that ` the parao was trans- 
fértod by way of usufructuary mortgage on 
Qnd April 1853. to secure Hs. 100 and that 
the whole saras was similarly mortgaged on 
26th June 1858. Persona who were alleged to 
.be the representatives of the original mortga- 
gees ware made defendante. They are relatives 
‘of the plaintiffs and did not contest the suit. 
The plaintiffs algo made Saiyed Asad Ali 
в defendant, stating that they did Bo because 
‘he alleged himself to be the purchaser of 
half the parao at an anction-sale but that 
the judgment-debtors had no interest which 
éonld besold. It is admitted that Saiyed Asad 
Ali was an auction-purchaser ata sale of 
the interest (if any) of the defendants, third 


party. These last-mentioned defendants 
had, of course, no interest in contesting, and . 


did not contest, the present suit. The contesd 
in the suit was only ‘about that part of 
the premises claimed by the defendant, Saiyed 
“Asad Ali. 

Saiyed Asad Ali put in a written statement 
which beyond, doubt put the plaintiffs on 
proof of everything that it was necessary to 
prove to entitle them to a decree for posses- 
sion of the property claimed by them. Among 
other matters pleaded in the written state- 
ment was an allegation that the paras 
claimed by Saiyed Asad Ali was not in Narai 
Bala. 


On the general merits of the plaintiffe! 
caso itjüay be remarked that it is strange that 
the plaintiffs have waited since the year 1858 
(over pO years) to redeem the mortgages for 
ihe small sums of Ha. 100 and Ha. 25. The 
mortgaged property was’ worth very much 
more. On the other hand the answering 
defendast purchased half the parao for the 
sum of Hs. ll. If the title was cleer it 
-would be worth a great deal more. How- 
ever this may be, the plaintiffs are entitled to 
,& decree if they prove their case. If the 
plaintiffs fail to prove their case, the answering 
defendant is entitled to have the suit dis- 
missed as against him notwithstanding 
„that. he purchased the property in dispute 
for a small sum. 

The Court of first instance granted the 
plaintiffs a decree. “Mr. Sabonadiere reversed 
the decree of the Oourt of first instance. A 
learned Judge of thia Court “remitted an 
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issue which was tried by Mr. Pitamber Joshi 
In remitting the issue the learned Judge 
directed that nofurther evidence should be 
Upon the finding of Mr. Joshi the 
learned Judge of this Court restored the 
decree of the Court of first instance. The 


_ саве has come agáin before this Court in 


Letters Patent Appeal. 

There can be no doubt that if the plaintiffa 
proved that there was a subsisting mortgage 
affecting the property clainied by theanswering 


„defendant and that the equity of redemption 


was vested in them, they would be entitled to a 
decree. On the other hand the answering 
defendant was entitled to call upon the 
plaintiffs to prove that they had been in 
possession of the property in dispute within 
19 years of the institution of the suif. 
In my ‘opinion it was not necessary for the 
answering defendant to prove that he, or 
persons through whom he claimed were in 
possession for over 12 years. The plaintiffs 
need not prove actual physical posseasion. A 
man can be in "legal" poeseasion (e.g., through 


` his tenant, care-taker, or usufruotuary mort- 


gagee). In the present case the plaintiffs did 
not allege, much less prove, that there was any 
one in possession otherwise than вв mortgagee. 
It was necessary for the plaintiffsto prove not 
only that there were mortgages affecting 
some premises; it was necessary to prove that 
the mortgages or any one of them affected 
the actual premises claimed by the answering 
defendant. Mr. Sabonadiere found that the 
mortgages were not proved, and reading his ' 
judgment as a whole I think itis absolutely 
clear that he intended to find and did find that 
the plaintiffs failed to prove that the mort- 
gagea (even if they were subsisting mortgages) 
included the premises in dispute. If this was 
the finding of the learned District Judge, it 
was binding on this Court in second appeal 
and would, in my opinion, have entitled 
the answering defendant to have the appeal 


The issue which the learned Judge of this 
Court sent down for a finding was as 
follows:—‘“Have the plajptiffa or their 
predecessors-in-title been in posseasion either 
personally or through others within 12 yeardP” 
The finding was ав followr:—“ On the 


“whole I find that the persons whom the 
‘plaintiffs call their mortgageés - were in 


possession after September 1910.” 
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Now it was never suggested that any one 
was in possession of the disputed premises 
otherwise than as mortgagee (and Mr. 
Sabonsadiere found that-that the defendants 
were not mortgagees). There is no findiug 
that any one was ever put into possession by 
permission otherwise than as mortgagee. Such 
evidence as was given related to the alleged 
mortgages and not to permission of any other 
kind, and the finding of Mr. Subonadierelthat 
these mortgages were not proved to include 
the premises in dispute was conclusive in 
second appeal. The learned Judge of this 
Court says in his judgment of the 12th Decem- 
ber 1918: “There can be no doubt whatever 

„that as between the parties, the contest 
raged round the question as to whether the 
defendant or his so-called predecessors -in- 

' title had been in actual possession and whe- 
ther...... whom the plaintiffs had admitted to 
be their mortgagees had been in possession.” 
I do not think this is quite accurate. There 
had been a very sharp contest as to whether 
the premises in dispute were or were not in 
Sarai Bala. The evidence was very conflict- 
ing and documents had been tampered with 
or fabricated. I donot think that the learned 
Judge of this Court ought to have referred the 
particular issue he did, nor do I think the 
finding of Mr. Pitamber Joshi justified the 
setting aside of the dearee of the Oourt of 
firat appeal. If there was any inconsistency 
in the finding of Mr. Sabonadiere во as to 
make his finding on the subject of the mort- 
gages bad, anew issue on the point might 
have been referred. Judging from the 
evidence referred to by Mr. Sabonadiere it is 
difficult to see how the plaintiffs proved that 
the mortgages covered the property in dispute 
If, however, the plaintiffs’ case in the appeal 
was that the defendants first party were in 
posseasion on their behalf (other than ss 
mortgagees), it wag & new саве and could not 
be disposed’ ofon evidence which related only 
to the mortgages. I think that Mr. 
Sabonadiere’a finding was a finding that the 
plaintiffs failed to prove a subsisting mort- 
gage covering the premises now in dispute. 
df we accept this finding, the plaintiffs have 
failed fo prove possession of this part of the 
property by themselves or any other persons 
on their behalf within- 12 years of the 
institution ofthe suit. I wpuld, therefore, 
allow the appeal . t 
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‘ Влнивл, J.— This appeal relates to a 
half share of a plot of Jand which is & 
eamping ground or parao and forms part of 
the property claimed in the suit by the 
plaintiffs-respondents. The appellant pur- 
chased the half share at auction in 1908 as 
the property of the defendants of the third 
party, and it has been found that he has been 
in posseasion since that year. It has also been 
found that the land did not belong to the pre-" 
decessors-in-title of the appellant and that. 
they never were in possession, Bo that the: 
appellant is not the owner of the land in 
question. This, of course, will not entitle 
the plaintiffs to a decree unless they cin’ 


.prove their own title to the property anda 


title which still subsists. All the lower 
Courts which tried this suit have found that 
the land in question originally belonged 
to the plaintiffs-respondents. The finding, 
on the point, of Mr. Sabonadisre, who disg- 
missed the suit, is in the following terms: 
—'"I find that although the. case -for 
the respondents is not too strong, yet it does 
amount to proof that they are owners of 
this parao or were, and that that case has 
not been rebutted.” As it has been found 
that the ownership of the property was 
vested in the plaintiffa and not in the ap- 
pellant, the plaintiffs are entitled to recover 
possession unless they have lost their title 
by reason ofthe adverse possession of some 
one for & period exceeding 12 years. It 
has not béen suggested that they have lost 
their ownership in any other way. e 
' Tt has been found by the Oourt below that 
before the appellant took possession of the 
land in dispute, it was for several years in 
the physical possession of Mukta Prasad, the 
predecessor-iu-title of the first set, of 
defendants, and of those defendatts.. ‘The 
plaintiffs. alleged that their ancestors 
head mortgaged the land to , Mukta 
Prasad in 1853 and that he and hia succsasors 
were in possession as usufructuary mortiga“ 
gees. The plaintiffs brought the present 
suit for redemption of the mortgage. The 
Court of first instance found in favour of the 


* 


plaintiffs and granted them & decree. The. 


defendants of the first party, who are the re- 
presentatives of the original mortgagee, gub- 
fuitted to the decree. The appellant alone 
appealed. On his appeal Mr. Babonadiere 
held that the alleged mortgage had not been 
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proved and he dismissed the suit against ‘the 
appellant on this ground. In view of the 
ev:lonce referred to by the Court of first in^ 
stanco and Mr. Pitamber Joshi, I think Mr. 
Babonadiere'a finding was errondous but as 
it was a\finding of fact, this Court was bound 
to accept it in second appeal. The finding 
was not, however, sufficient, in my opinion, 
for dismissal of the suit. It was necessary 
to find whether the possession of Mukta 
Prasad and his successors was adverse to the 
plaintiffs, because unless it was adverse the 
plaintiffs proprietary title did npt become 
extinct. As Mr. Sabonadiere had not.come to 
arfy finding on this point our learned brother 
Tudball was, in my opinion, fully.justified in 
referring an issue to the Court-below. The 
finding of Mr. Pitamber Joshi, though not 


very clearly expressed, is in substence a find- . 


ing to the effect that the possession of Mukta 
Prasad and his representatives was on behalf 
af the plaintiffs and was equivalent to their 
possession. Не found that Mukta Prasad, 
so far from setting up a right of his 
own, had alleged himself to be mortgagee and 
claimed to enforce the mortgage. Upon this 
finding the learned Judge of this Gourt was, 
in my е right in.decreeing the claim 
against the appellant. The failure of the 
plaintiffs to prove, as against the appellants, 
the mortgage alleged by them would not ne- 
ceasarily make the possession of Mukta 
Prasad апа Һїз successora adverse. · Роввея- 
sion io be adverse must, as observed by Dr. 
Markby, in his Elements of Lai? Chapter 
X, 2nd Edition, be possession “bya person 
who does not acknowledge the others’ rights 
but denies them.” There must be an express 
or implied repudiation of the rights of the 
trog owner and an open assertion by the 
‘person if possession of aclaim of right to 
hold the property on his own behalf. .Unless 
possession is coupled with an express or impli- 
ed olaim efright “ inconsistent with the title 
of the lawful owner,” it cannot be regarded 
as &dverse:to the true owner. ‘On this point 
I need, only refer to the remarks of Markby, 


J., in Bejoy Chunder Banerji v. Kally Pro-~ 


sonno Mookerjee (1), and of Farran, Ox J., in 
Bhavrao v. Rakhmin (2). See also Banning 
on Limitations, 2nd Edition, page 101. In 
the present саве Mukta Prasad or his suo. 


(1) 4 0. 827; 3 Shome L. R. 106. 
(2) 28 В, 18%, 


cessors, who have been found to have been 


. the only persons in actual physical possession, 


never denied the plaintiffs’ right and never 
asserted a proprietary right in themselves. 
On the contrary Mukta Prasad claimed to be 
the mortgages of the property. His re- 
presentatives who are the defendants of the 
first party in the present suit, did not deny 
the mortgages set up by the plaintiffs and sub- 
mitted to the decree for redemption made by 
the Oourt of first iistance: Their possession: 
cannot, therefore, be regarded as adverse 
tó the plaintiffs. By reason of their pos- 
session the plaintiffs’ title has not become 
extinct and they are entitled to recover pos- 

session from the appellant who has no title., 

I would dismiss this appeal with coats. 

- Br тна Оойвт.—Т{їө order of the Court 
is that the appeal be alloived, the decree 
of this Court be set aside and the decree of 
the lower Appellate Court restored. 

* The parties will abide their own costa in 
this Court. 

Appeal allowed. 


S 
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BOMBAY HIGH COURT. 
Secosp Отуп, Apegat No. 953 or 1913. ы 
Р July 21, 1914. . 
Present: —Зіт Basil Scott, Kr., Chief dins 
and Mr. Justice Beaman. 
MAHMADALI KAMRUDDIN arD OTHEBH. 
` — DEFENDANTS nos е 10,26— À PPELLANTE 


ABDULALI KARIMBHAI- Pranrre 
| — RESPONDENT. * 

Mortgage —Sale of portww* of mortgaged property — 
Subsequent sole of remainder to morigagee—Suit to 
recover balance of mortyage-monsy—Right to redeem 
entire mortgage. 

Where out of a house-site and a field mortgaged 
tothe plaintiff the house-site was sold to the defend- 
anta who thereby acquireda right to redeem the whole 
pro and the plaintiff subsequantly purchased the 

and set off the purchase-money pro texto against 
uon ebt, and susd іо recover the balance 
by sale of house-site: 
Held, that as the mle to the plaintiff was subeco- 
mat ty the gaa of the housoe-site by. the 
at меш. their privity or ог consent, 
аиа deprived of their right of redemp- 
which had been in existence since. they 
Бема the house-xite. 
‘ -Second appeal from the decision Gf the 
Assistant Judge,’ Ahmedabad, dn Appeal No. 
76 of 1912, confirming the decree passed by the 


; Vol, XXVIT] 
KATKI t. LAKPATI PUJABI. 


^Bubordinate Judge at Godhra, 
‚Мо. 225 of 1910. 

Mr. K. N. Koyajee, for the Appellants. 
. Mr. Ratanlal Ranchhoddas, for Respond- 
,ent No. 1. 


JUDGMENT.—In this oase the property 
-of a mortgagor was mortgaged to the plaintiff. 
It consisted of a house-site and'& field. Bub- 
sequently the House, subject to the mortgage, 
was sold to defendants Nos. 1 to 26. The 
‘defendants then had a right to redeem the 
"whole property.. ‘After this purchase the 
«plaintiff by arrangement with the mortgagor 
"parported to aoquire the fleld-for Rs. 1,200 and 
“sot off the price pro tanto against the mortgage- 
‘debt. He now suea the purchasers of the 
house to enforce the balance of the mortgage- 
debt by sale of the house. The defendants 
`аз such purchasers claim to be entitled to 
redeem the original mortgage and to take 
‘over the field upon such redemption. It- is 
"clear that they would be entitled to do-so 
'if the field had not been sold out and out to 
the plaintiff. But that sale was subsequent 
‘to the acquisition of the house-site by the 
‘defendants, and it was without their privity 
‘or consent. We, therefore, think that they 
have not been deprived of their right of 
red&mption which was in existence since they 
purchased the house-site, and their offer to 
pay to the plaintiff the amount of Ба. 1,200, 
which had been set off against the mortgage- 
debt at the time of the alleged transfer of the 
equity of redemption of the fleld, should have 
beenallowed. We, therefore, set aside the dearee 
of the lower Appellate ‘Oourt and decree that 
the defendants be at liberty: to redeem the 
mortgage by payment of Rs. 1,628-12-9 
(British) together with interest at 4 per cent. 
upon Ha. 438, part thereof, from the date of 
suit until redemption within six months, 
and upon redemption we decree that the 
plaintiff do transfer the field to them free 
-from incumbrances, but that if'the mortgage- 
debt be-not paid within six months, the field 
be taken as representing Rs. 1,200, and that 
the house-site be sold and ‘the proceeds 


in Suit 


applied to satisfy the balance of the morigage- 


deBt. If the- property is  redesmed, the 


mortgagee wil be entitled to the coste of. 


the institution of this suit-to be-added.to the 
mortgage-debt: 
defendants the ecosta of tha hearing in 
the first Court and the. coste of, the two 


‘But he. must. pay to-the 
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appeals. If the defendants do ‘not-redeem 


-within six months, they must pay all the costs 
of the plaintiff... . 
Decres id: 


str 


- CALCUTTA HIGH- COURT. 
Sxooxp-Orvin, Aresar No. 3707 or 1910. 
' May 26, 1914. | 
Present:— Justice Sir Asutosh Mookerjoe, KT., 
‘and Mr. Justice Beachoroft. : 
KATKI ARD AKOTHER—DREEFENDANTE— ^ 
gend 


LAKPATI -PUJARI—Prameum 
— RasgPoxpENT, ' 

Hindu = Law—Adoption—Troice-born | cldssss—Detta 
homa—Adopted child of same gotro. 

Among the twioe-born classes dattahoma, is not 
essontial whén the adoptire father and, the 
adopted child -belong to the same gotra. 

Appeal against the decree of the Subordi- 
nate Judge of Sambalpur, dated the 29th 
June 1910, affirming that of the Munsif- of 
Burgurh, dated the 7th March 1910. 

' Babus Satis Chandra Ghose and Әта 
Chandra Ghose, for the Appellants: ` 

Babus Sarat Ohandra Ray 'Ohoudhwry; 
Oharu Ohandra Bhattacharya and. Gobind 
Ghandra Ohakrabath, for the Réspondent. 

JUDGMENT.—This is an appeal ‘by: the 
third and fourth detendants in a suit-for 
declaration of title to land and for reeovery 
of possession thereof. The property -in 
dispute belonged to’ Pitabas, one of four 
brothers who were mémbers of a Hindu 
family governed -by the Miakshara Law. 
The plaintiff is one of the sons of а 
brother of Pitabas, and his case fa that 
he was taken in adoption by his uncle 
in the year 1900. The défendants,. now 
appellants, are two `of the daughters of 
Pitabas,- who would be entitled to succeed 
to the estate of their father in the absence 
of an ‘adopted son. They consequently 
challenge the facium as also the validity 
of the alleged adoption. Thé Courts below 
have concurrently found in favour -of the 
plaintiff and decreed the suit. They have 
held on` the evidence that the. adoption 
did in fact take place, that since then the 
plaintiff has been treated as the son of 
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Pitabas, thas his thread and marriage 
ceremony has been performed as such, and 
that he has performed the annual shradh 
ceremony of his adoptive father and enjoyed 
the turn of worship of the family deity as 
his successor-in-interest. The Oourts below 
have also held that there is no evidence 
that the байа homa ceremony was per- 
formed on the occasion of the adoption of 
the plaintiff, but they have taken the view 
that as the plaintiff was the nephew of 
his adoptive father, the parformance of 
such ceremony was not essential. In this 
‘view, the adoption has been held valid and 
the claim of the plaintiff 4o the estate 
of hia adoptive father sustained. The 
defendants have appealed to this Court and 
have reiterated the objection that the adop- 
tion was invalid, as the parties are 
Brahmins in whose case the data homa 
oeremony is essential; in support of this 
view, reliance has bean placed upon the 
case of Luchmun Lal v. Mohun Lali (1), 
where Dwarkansth Mitter, J., stated that 
the performance of the puirashódjag (appe- 
rently written inadvertently for datta homa) 
is essential to the validity of an adoption 
in the dattaka form among the three 
superior castes. On behalf of the respond- 
ent, it has been argued that this is not 
an accurate statement of the rule on the 
subject, that in any event it is too broadly 
formulated, and that no байа homa is necessary 
when tha son of & brother is taken in adop- 
tion. ¿In support of this contention, rafer- 
ence has been made to tho cases of Atma- 
ram v. Madho Rao (2) Govindayyar v. 
Dorasami (3) and Valubat v. Govind (4). 
In our opinion, the contention of the plaintiff 
must prevail that the validity of his adop- 
tion haw not been affected by the non-perform- 
ance ofthe дайа homa. 


The claim of the plaintiff i is supported by 
& text attributed to Yama: “The homa or 
the like ceremony is not necessary in the 
case of adoption of the daughter's or the 
brother’s son; by the verbal gift and accept- 


ance alone, that is accomplished; this is 
declared by the Lord Yama.” This text 
is quoted ч the authors of the Datiaka 

1) 10 W. үз. 

їр, He AW. М. (1884) 82. 

8) 11 X. 5, 

4) 24 В. 318, 1 Bom. L. B. 786. : 
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Kaumudi and Dattaka Darpana аз one of 
Deval& mentioned in the Saraswati Vilasa 
of Dwaipayna (Dattak Siromani by Prof. ` 
Bharat Chandra Siromani published under 
the direction of Prasanna Kumar Tagore, 
pages 45, 99, 244, 246) and the comment 
is added by the author of the Dattaka 
Darpana that the expression her'g 
son” includes persons who are sapindas and 
sagotras, and that consequently it is only 
when an adoption is made of в Samanodaka 
or Sakulya Sagotra, the rule for perform- 
ance of the даба homa ceremony operates, 
The text, which was quoted as early вз 
1821 by the Pandite consulted in connec- 
tion with the case of  Huebami Hao, v. 
Govindrao (Б), has also been accepted as 
genuine in the cases of Valubat v. Govind 
(4)! and Atmaram v. Madho Rao (2), and its 
authority was treated as unquestionable by 
V. N. Mandlik (Yajnavalykya, page 483). 
The rule enunciated in the text of Yama 
was also recognised by a Full Bench of the 
Madras High Court in Govindayyar v. 
Dorasami (8), on the authority of an opinion 
expressed by Ellis that datta homa, though 
proper in all cases, was not indispensable 
if the person adopting and the boy adopted 
were of the same  goira. It has been 
argued, however, that the text of Yama 
is not based оп any intelligible reason 
which could justify a departure from the 
general rule that the data homa ів an 
essential ceremony for the validity of an 
adoption amongst membera of the three re- 
generate classes. We are not prepared to 
accept this contention as well-founded, 
There has been considersble divergenda of 
opinion amongst text-writers, ancient and 
modern, which isreflected also in judicial deoi- 
sions upon the question whether the дайа homa 
is essential for the validity of an adoption, and 
even if it be conceded that there is a strong 
body of opinion in favour of the view that it. 
is obligatory in the case of adoption amongst 
Brahmins, we would not be disposed to 
ignore or even to minimise the effect of an 
exception for which direc? authority may: 
be found in в text of unquestionsble genuime- 
ness and authority. 


To take the texts first, it is plain that 


' Manu undoubtedly contemplated nothing 


(Б) (1891) 2 Borrodailo 83. 
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more than gift and acceptance for the king, which have never been deemed 


validity of an adoption in the dattaka 
form, & in defining the dataka son he 
gays that the gift ıs to be made ‘together 
with water, that is, as Sir William 
Jones ‘renders it, the gift is confirmed by 
pouring water. “That (boy) equal (by 
caste) whom his mother or hia father 
affectionately gives, (confirming the gift) 
with (a libation of) water, in times of 
distress (to в man) as his son, must be 
considered as an adopted son (Datrima)” 
. Manu, IX, 168; S. B. E. Volume XXV, 
page 361]. It is noteworthy that none 
amongst the commentators of Manu, not 
even Modthatithi, the oldest among them, 
toüches upon this question (Mandalik’s 
Manu, page 1202). Vasistha describes the 
ceremonies, ii & more developed form, 
though not in the passage (XVII, 29; 8. 
B. Ю. Volume XIV, page 87) where he 
classifies the different kinds of sons. . He 
directs that “he who desires to adopt a 
воп shall assemble his kinsmen, announce 
his intention to the king, make burnt 
offerings in the middle of the house, recit- 
ing the Vyshritis, and take (as a воп) a 
not remote kinsman, just the neareat among 
his wolatives.” (Vasistha, XV, 6; 8. B. B. 
Volume XIV, page 75; Mitekshara, I. 11, 
18; Dattaka Mimansa, II, 51; Dattaka 
Chandrika, TI, 11.) 

The ritual is further elaborated by Baudha- 
yana (VII, 5; 8. B. Е. Volume XIV, pages 
384-886; Dattaka Mimansa V, 42; Dattaka 
Ohankriks II, 16; Journal, А. 8. B. Vol. 
XXXV, page 162), though not in the passage 
where he classifies the various kinds of 
sons (II, 2, 8, 20; B. B. B. Volume ХГУ, 
page 227). An equally elaborate descrip- 
tion is given by Saunaka ([Dattaka Mi- 
mansas (V, 2, 42); Dattaka Chandrika (II, 1, 
8, 5, 7,9); Vyavahara Mayukha (IV, 5, 
paragraphs 8, 86-42); Mandalik, pages 50- 
58, 68-85; Buhler, Journal A. S. B, 
Volume XXXV, page 149]. These state- 
mente, nothing like which can be found 
either in Yajnavalkya (П, 130; Mandlik, 
page 219) or in Vishnu (XV, 18-19; 8. 
B. B. Vol. VII, page 68), still leave the 
question open whether the performance of 
the Aoma is ossential for the validity of 
ihe adoption, ‘hpcause they apumerate it 
along with other metteré, such as the 
assembly of the kindred and notice -to the 


indispensable to validate the adoption. The 
Mitakshara and its commentaries, Subodhini 
and Balambhatti, though referring вресі- 
fically to the text of Vasistha, do not raise the 
question at all (Mitakshara, Ed. бейит, 
page 695]. A similar observation applies 
to Apararka, who in his commentary on 
Yajnavalkya (II, 180) contents himself by 
quoting the verse of Mann (IX, 168). 
When, however, we come to the Dattaka 
Mimansa, we find definite rules laid down on 
the subject; paragraph 50 of seotion V lays 
down that the filial relation of the five sons, 
previously mentioned proceeds from adoption 
only with observance of the form of either 
Vasistha or Sannaka and not otherwise. 
This is emphasised in section V, paragraph 56, 
where the general conclusion is stated that 
the filial relation of adopted sons is occa- 
sioned only by the proper ceremonies, and 
that the filial relation even fails, should 
either gift, acceptance, a burnt sacrament and 
so forth, be wanting. [Reference may also 
be made to section v, paragraph 47, where an 
ingenious attempt is made to read this inter- 
pretation into the simple textof Mann (IX,, 
168), and to section V, paragraph 55, where 
& quotation from Modhatithi, which cannot be 
in his commentary on Manu, is simi- 
larly treated.] То the same offect is the 
statement in the Dattaka Ohandrika, section 
П, paragraph 17, where it is recited, after the 
description in paragraph 16 of the mode of 
adoption prescribed by Baudhayana fof fol. 
lowers of the Taittıri Veda, thatin case no form 
ав propounded should be observed, the adopted 
gon will be declared entitled to assets sufficient 
for hismarriage. This i8 reiterated in section 


VI, paragraph 3, where reliance is p one 
text of Manu which has not been "На. 
who adopts а яоп without observing. the 


rulea ordained, should make him the parti- 
cipator of the rites of marriage, not 4 sharer 
of the wealth.” In this connection, it is 
worthy of note that the opinion has been 
expressed by Sastri Golap Ohandra Sarkar 
(Tagore Lectures on Adoption, page 124; 
Hindu Law, 4th-Hdition, page 126), that the 
Dattakea Chandrika was composed about the 
year 1800 for the purposes of a particular 
litigation, by one Raghumani Vidysbhusana 
who passed it of as the work of Kuvera. 

Serious notice need not accordingly 
be taken of a text which has e been 
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found in the Institutes of Manu. There directs a very weighty criticism against 


remains, however, the opinion of the author 
of the Dattaka Mimansa, which is, mo 
doubt, entitled to weight. As against his 
opinion, we have the contrary view main- 
tained by commentators of repute. Shankara- 
^phatte, in hia work styled the Dharma 
Dvaita Nirnaya, inthe chapter styled the 
*dolution of doubts in regard to adoption,” 
which has been translated by Mandalik 
(page 55, lines 39-42), says that by the 
operation of the rule Yatha Saktinyaya 
(the rnle which enjoins the observance of 
‚А precept as far as possible), the homa 
(sacrifice) or the like, which isa part of 
the ritual enjoined for adoption, may be 
disregarded, for the rule properly applies 
with regard- to the details of an enjoined 
ritual. augakshibhaskara, as Mandalik 
pointa ont (Yajnavalkya, page 509), goes 
into this, question very elaborately and 
comes to the conclusion that the ‚ homa 
(заогїйсө or any other ceremonies beyond 
giving and taking are not essential for 
any of the four classes. The Dattaka 
Darpana, as we have already stated, declares 
the performance of the homa and other 
ceremonies unnecessary where the person 
to be. adopted -i8 $ near relation, on the 
strength of 'a liberal interpretation of the 
expression brother’s son” in the text of Yama. 
The Dattaka Nirnaye (Dattaka Shiromoni, 
page 238) declares an adoption performed 
without homa to be valid, at least in the 
саве “of Sudras. The  Datieka Kaumudi 
(Dattaka Siromoni, pege 945) quotes the 
commentary of Maheswars and the Dayakala 
of Bhabedeva вв authorities in favour of 
the validity of an adoption where the 
бана 1 ceremony has not been performed. 
Jagannath, in, his great Digest of Hindu 


et 


ihe position that the дана Лота ів neces- 
вагу: if you say that the performance of 
the homa is essential, then yon cannot 
but admit that it must be accurately, pro- 
perly and completely performed; for if 
there be any defect in its performance, it 
cannot serve the purpose; but if you say that 
even & defective homa is sufficient, you neces- 
sarily admit that it is not essential. There 
can be no question as tothe weight to be attached 
to an opinion expressed by. Jagannath 
Tarkapanchanan, who, as stated by Dwarka- , 
nath Mitter, J., in Kery Kolitany у. Moneeram 
Kolita (6), was one of the most learned 
Pandits that Bengal had ever produced 
and whose authority on questions of Hindu 
Law ranks only next to that of Jimuta- 
vabana, Haghunandana and Srikrishna. 
The divergence of opinion to which we 
have referred has led to a similar want of 
un&pimity amongst leading text-writers of 
the last centuary. Thus, Shama  Churn 
Sirkar strenuously maintained to the :end 
the view that the datta Лота is essential, 
not only in the case of the three regener- 
ate classes, but also in the case of Sudras, 
and wrote a learned criticism on the con- 
trary opinion established by a Full Bench 
of this Oourt [Behari Lal v. Indramani (7) ], 
subsequently approved by their Lordships 
of the Judicial Committee, Indromont v. 
Behari Lal (8); [Vyavastha  Darpans, 8rd 
Edition, Part I, page 355, Part П, page 
574; Vyavastha Chandrika, Part LI, page 195] 
Dr. Jogendranath Bhattacharyya acquiesced 
in the view that the datiahoma ів not 
necessary in the case of Sudras, but main- 
tained that itis essential in the case of 
the three regenerate classes [Hindu Law, 
8rd Edition, Volume I, page 450], On 
the other hand, Sastri Golap ^ Ohandra 
Sarkar follows the view of Jagannath that 
the absence of the datia homa dooa-not in 
any case affect the validity of an adoption 
(Tagore Lectures on Adoption, page 377). ` 
When we turn to examine the° course 
of judicial decisions on the subject; we 
meet with а similar absence of uniformity. 
But one point is now finally settled, ot, 
no religious ceremony is essential in the 
(8) 18 B. L. R. 1 ар. 44; 10 W. R. 867.. 
(7) 18 B. L. В. 401; 21 W. R. 285. ` К 
(8) ТІ А 24,6 О. 770; 6 0. L. В, 188; 4 Ваг. P. О. 
2 уа Suth. P. 0.5: 719 4Ind. Jur, 192; 8 Shoma · 
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case of adoption by Sudras. This had been 
formulated by the Supreme Gourt of Cal. 
outta as early as 1500 when Sir John 
Anstruther, O. J., with the concurrence of 


Royds and Russell, JJ., held, in the case о? ` 


Gopse Mohaw Deb v. Sree Ragcristna Deb (9), 
that the adoption was validly made if gift 
and acceptance of the child by an overt 
act was shown to have taken place. The 
elaborate judgment of the Chief Justice 
is mentioned by Sir Thomas Strange in 
his Elements of Hindu Law, 1825, Volume 
l,.Page 84, but has. never been traced. 
There was, after this, a uniform succession of 
decisions to that effect: Joymony Dossee у. Ssbo- 
und Dossee (10), Dayamayes v. Rasbthari 
(11), Ramkishore v. Bhubanmayes (12), Perkash 
Chandra v. Dhanmani(13), Sreenaron v. Kishen 
Soondery (14). The flow of this current was, 
however, interrupted by the contrary view taken 
in Bhairubnath v. Mohesh Ohandra (15) and 
Sdyamalul v. Saudatain’d Dasi (16), which 
were doubted and disapproved in Nitisanund 
v. Krishna Dyal (17) and were ultimately 
overruled by the Full Bench in Behari Lal 
v. Indramant (7), the; decision wherein was 
confirmed on appeal to the Judicial Com- 
mittee, Indromont v. Behari Lal (8). This 
brought the rule on this point into harmony 
with what had been Inid down in Sootrugtin 
у. Sabitra (15) [оп appeal from Sabttreea v. 
Butur Gun (19) |], Veerapermall v. Narain (20), 
Alwar v. Ramaswamy (21) and Thangathanat 
v. Ramu Mudali (22). The principle that 
religious ceremonies are not hecessary in 
the case of an adoption by в Sudra has been 
applied to support the inference that a Sudra 
leper can adopt, Sukmari v. Ananta (28); seo 
also Shoshinath v. Krishnasundari Dani(24), Ав 
Ko (1800) Mort, Montrion Hinds Lew Oases P 
.. 1 Ind. Deo. (o. я.) 28 
М Te (1887) Fulton 15 1 Ind. Dec. (o. s.) 689. 
18) (18553 Beng. 8 D. A. 1001. 


CELINE Y 
- (18) (1858) Beng. B. D. A. 96. 

14) 11 W. В. 106. 

шо. . O.) 162; 13 W. 

18) 6 B.L В. 862; 2 Ind. Jur. ( (кау 96 Bourke 189. 
8) (ви)з В. 1; 15 W. R. 800. 

(18 (1884) 2 el pp p. 200, 5 W. В. (P. О.) 


30 isp. 
d д Ыз) аа ва, Bep. 2 
20 ine 1 Strange (н. Dy" at p. 91; 5 Ind Deo. 


(о. в.) 4 

(21 (1888) 2 Mad B. D. 67, 

(22) 5 M. 858, (23) 28 O. 188. 
(24) ТІ A. 250 & p. 256 7 0.1, В. 31% 6 О. 881; 


8 Bhome L. R. 231, 4 f Bar, P. O. *7, 101; 3 Buth, P. с. 
J, 812; 41а jur. 
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regards the three regenérate classes, however, 


the point is by no means settled. The dictum of 
Lord Wynford in Sootrugun v. Sabtira(18) un-4 
doubtedly admits of a wide interpretation, 
and in Madras it was actually decided in 
Singamma v. Yinjamurt Venkatacharlu(25), on 
the strength of the opinion of Jagannath and 
the decision of Sir Thomas Strange in 
Veerapermall v. Narain (20), that even in 
the case of Brahmans, the gift and ac- 
ceptance of a boy qualified to be adopted 
is sufficient фо constitute a valid adoption 
according to Hindu Law. A similar-view - 


“was adopted in the case ofa Kshatriya in 


Ohandramala v. Muktamala (26), and of.a 
Nambudri Brahman in Shankaron v. Kesavan 
(27). But the tide has apparently turned 
back in Madras, and the view taken in Sin- 
gamma v. Yinjamuri Venkatacharlu (25)-lias 
been doubted in Venkata v. Subhadra(28) and 
Subbaragar v. Subbammal (29), though it has 
been held in the second of these cases’ that 
the дана homa, which had поё been per: 
formed by the adoptive father, could, after 
his death, be performed by hia widow. 
The later view in Madras, as indicated in 
Gobindagyar v. Dorasamt (3) and Rangana- 
gakammá v. Alwar Seti (80), is sought to be 
supported by reliance on the dictum of the 
Judicial | Committee in  Shoshinath v: 
Krishnasundart Dam (24) to the effect that 
“amongst the twice-born olasses, there 
can be no valid adoption by deed, and 
certain religious ceremonies, the дайа Лота 
in particular, are in their case requisite” 
A similar view is embodied in the extract 
from Savara Swami translated by Ellis 
(Strange’s Hindu Law, 1825, Volüme II, 
page 192) and had also been put forward 
by the Pandits who were consulted in ghd 
cases of Alank Manjari v. Fakir Chand (81) 
and Bullubakant v. Kishenprea (82). The 
statement by Dwarkanath Mitter, J., in 
Luchmun v. Mohun(1), to which referencé has 
already been made, points in the same direc- 
tion, and T'hakoor Oomrao Singh v. Thakooranee 


Mehiab Koonwer (33) leads to the game conclu- 
PATE Н. О. В. 165. 

28) 6 M. 20; 6 Ind. Jur. 627. 

28) 7 M. 548; 8 Ind. Jur. 657, 

(29) 81 М. 497. 

a 13 M. 214 

os ee 5 Mao. Bel. Bep. 856 (415 М. E.); Ti Ind, 
Deo. (0. s. 

(82 (1688) 8 8 Мао, Bel Rep. 210 (270 N.B.); 7 Ind, 
Deo. (о. s.) 869 

(83) 8 Agra Н. О. В, 108, 


(27) 15 M. 8.. 
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sion, though it recognizes that the ceremony | 
may be performed at any place. There are also 
'expreasionsin Raut v. Lakshmubas (84) which 
may possibly be called in aid by those 
who seek to support the 
rule. In this diversity of judicial opinion, 
it must be conceded that the principle that 
datia homa ceremony is essential for the 
validity of an adoption among Brahmans 
still counts a strong body of supporters, 
and that the rationalistic view bas not 
yet finally triumphed over formalism. 
Yet among all this divergence of opinion, 
the doctrine clearly emerges that the 
бана homa is not necessary when the 
adoptive father and the adopted child 
ore to the same gotra: Govindayyar 

Dorasams (3),  Bamganayakamma v. 
A (30), Thanathanui v. Rama Mudali(22), 
Vedacali v. Mangamma (85), Valubai v. 
Govind (4), Atmaram у. Madho Rao (9) 
Nittianund v. Krishna Dyal (17). It has, 
indeed, been argued that this distinction 
is not based on logical grounds, and that 
the view cannot be maintained that data 
homa becomes unnecessary where the 
adoptive father and the adopted child belong 
to the same gotra, because a change of 
gora is not necessary in such & case. It 


ів not necessary for our present purpose io: 
examine, whether what is thus regarded, 


аз an exception ів based on logical grounds, 
or, вв із not improbable, really indicates a 
modern relaxation of the primitive inflexi- 
bfo rule, in the growth of which, asin во 


many archdic systems, formalism exercised- 


a dominating influence. Whether the rule 
itself will ultimately stand discredited and 
disappear, it ia needless to speculate in this 
instance; it is sufficient to hold that the 
present case falls within the text of Yama 
and is covered by a long series of decisions 
which affirm the doctrine that even amongst 
twice-born classes, the дайа homa is not 
essential when the adopted boy is of the 
same goira as his adoptor. 


* In this view, the validity of the adop-- 


tion of the plaintiff must be upheld, the 
decrees’ of the Subordinate’ Judge affirmed 
and this appeal dismissed with costs. 
Appeal dismassed. 
881 at p.898. . 


. 588, 14 M. L J. 840. 
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. BOMBAY HIGH COURT. 
7 Misogctancous Огт. ÀPPrAL No. 31 or 1918. 
August 12, 1914. 
Present: —Mr. Justice Beaman and 
. Mr. Justice Hayward. 
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Tau BHARATKHAND OOTTON 
MILLS Co. L»p.—DarvaNpAXTS— 
BaugPOXDRNTS. 

Oompanies Act (VI оў 1882), s 100—Petttion by 
creditor to wind-wp—Disputs about genuineness of claim 
-—Object of petiaoner to bring pressure in огйе? to 
obtain cheap and eapedilions payment ар refusing 

to wind-wp— Appeal, табалар 

The principle upon which a Oom ny is, to be 
wound-up on the petition of a aes is simply 
its inability to pay after proper demand made and 
the ee of thres weeks. such neglect must be 
fuégon b referenoe to dé. of each particular 

and whan tho defence is that the debt is dis- 
puted, all that the Court has first to seo is whother 
that dispute is, on the fece of ii, uine or merely 
a cloak of the Company's real ins to pay just 
debta. ` 


- Where в creditar’s demand is in respect of a claim 
which the Company honestly belioves to be a fraudu- 
lent claim and unsust&ingblo at law, and in filing. 
& windirg-up petition his dis is to bring the pressure 
of insolvenoy p to bear upon the oon pany 
in order to make it pay DT and expediti 
heavy debt which it desires to dispute in éhe e 
Courts, the petition for insolvency of the Company 
must be dismissed under section 109 of the Indian 
Oompanies Act (VI of 1882). 

An appeal will lie from an order refusing to wind. 
up & Oompany. 

Appeal from the decision of the Disiziot 
Judge of Ahmedabad, in Miscellaneous Appli- 
cation 952 of 1912. 


Mr. G. 8. Rao, (with him Mr. М.К. Мема)» 
for the Appellant. 

Mr. B. J. Desa, (with him Мт, D. A. Khare), 
Jor the Respondent. 


JUDGMENT.—The petitioner-appellant i is 
assignee of certain debte alleged, to be due 
by defendant-Company to ita late: Secretary 
and Manager, Mr. Kevaldas, and his bemami- 
dars, his wife and daughter. The petitioner- 
appellant gave the Company notice on the 7th 
of October 1912 and *demanded payment. 
On the 24th October 1912 the Oampany 
replied in a rather vaguely worded letter, the 
general content of ‘which, however,, clearly 
indicates the line of defense subsequently 
adopted by the Compapy. On the 15th of 
November thé petitioner, instead of accepting: 
the Company's challenge and bringing & suit, 
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to vindicate the justice of his demand, put in 


a winding-up petition. This came on before 
ihe District Judge, апа the Oompany replied 
in effect that the alleged demand was in 
respect of a claim which the Oompany 
honestly believed to bes fraudulent claim 
and unsustainable at law. . The matter ap- 
peared to the learned District Judge to be 
one of great complexity, and we think that 
in declining to go into it upon this petition 
he acted upon sound and correct principles. 
We are not afforded any assistance by such 
cases a8 In ro King’s Oross Industrial Dwellings 
Company (1) and In re Great Britain Mutual 
Tife Assurance Society (2). The dicta of Jessel, 
M. R., in the latter case certainly appear to 
be rather widely and loosely expressed, but 
in no овде could such general dicta be carried 
further than the facts of the case would 
warrant. If any general rule is to be laid 
down at all, itis easily obtained from the 
Statute Law. The principle upon which a 
Company is to be wound-up, for all the 
purposea with which we are now concerned, 
is simply ite inablity to pay its just debta, 
and that inability is said to be indicated by 
its neglect to pay after proper demand made 
and the lapse of three weeks. 1% is quite 
clear, however, that any such neglect must 
be judged by reference to the facts of each 
particular case, and that, where the defence 
is that the debt is disputed, all that the 
Court has first to see is whether that dispute 
is, on the face of it, genuine or merely a cloak 
of the Company’s real inability to pay just 
debts. In this case it is perfectly clear that 
the defence, whatever its ultimate result таву 
be, has substance in it, for it is hardly even 
the petitioner-appellant’s case that the Oom- 
pany ia unable to pay the debt it owes him. 
Tt has been stated here that he expecta to 
obtain all his dues in full in the liquidation. 
° Thus, therefore, it appears that the peti- 
tioner’s object is to bring the pressure of 
insolvency proceedings to bear upon the 
Oompany in order to make it pay cheaply 
and expeditiously a- heavy debt which it 
desires to dispute in the Civil Oourta;and 
this, we are both yery strongly of opinion, 
is one of the worst a to which the wind- 
ing-uf sections of our Statute Law upon 
(1) (1870) L R.-11Eq. 140; 28 L. T. 685; 19 W. В. 
-2) (1880) 16 Ch. D. 246, 43 L. T. 684, 29 W.B. 202 
L. J. Ch. 10. у 
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Companies could- be perverted. We are 
clearly of opinion that the learned Judge 
below was right, and thathis order ought 
to be confirmed and this appeal dismissed 
with costa. - . 
| уе `` Appeal désmissed. - 


CALCUTTA HIGH COURT. 
Bzcoxp Отут Appran No. 1226 or 1912. 
June 25, 1914. 

- Present: —Mr: Justice Holmwood and 
. Mr. Justice Ohapman. t 
NIRÓDE MOHAN DEY- Piano 
APPELLANT . 





JAGARALI AND oTHESRS—DEFANDANTS— 
HusPONDANTS. 

Bengal Tenancy Act (VIII of 1885), s. 40 (a)— 
Lease-hold property, heritable—Lease for a 
term of ,years—Death of tenant before вару of 
term—Right of son to hold lease—Bwit. for ejecimeni 
Notices to quit. 

A lease-hold property under the Bengal Tenan 
Act or under any other Aot if it Ja for & term at scare 
ja necessarily heritable, tnaamuch ат the contract 


enables the lessee to remain in 
ona possession for the 


Where a tenant holding under a written 
axeita of Yoan diel before the чел ke 
term and his son held the lease and went on 
Mona md lands even а а lease: 

а е воп ] 
Р т was ‚ to be ojected without 

Appeal against the decision of the Subordi- 
nate Judge, Tipperah,dated the 29th February 
1912, affirming that of the Munsif, third 
Oourt, Ohandpur; dated the 28rd May 1911. 

Babu Krianta Kumar Basu, for the Ap- 
pellant. А 

Babus Biraj Mohan Majumdar and Jotindra 
Mohan Ghose, for the Respondenta. 

JUDGMENT.—This second appeal arises 
out of в suit brought by an ocoupancy raiyat 
in ejectment against an under-ratyat, 1% 
appears that the father of the defendant 
took в lease from the plaintiff as under-raiyat 
of his holding for nine years. The rent stipu 
lated for was Ба. 45 and odd.: But 
apparently under the provisions of section 48 
of the Bengal Tenancy Act this rent wag 
irrecoverable, and upon the tenant’s admission 
that the real rent was Re. 8-4-0 the plaintiff 
continued to accept that rent.. The other 
conditions of the lease do not appear in any 
way to have been varied, and it cannot be 
‘said that the lease was cancelled or & new 
tenancy created. If it was it must have been 
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created before the death of the original 
tenant. That tenant died five years after 
the inception of the lease and his son suoceed- 
ed him and went on cultivating till the expiry 
of the lease. When the plaintiff wanted to 
eject him under section 49 (a) of the Bengal 
Tenancy.Act, he pleaded that he could not 
be ejected without notice, and in this suit 
both the lower’ Courts have held that that 
is во. 

Ti is perfectly true that tt has been held 
by this Oourt in more than one case that the 
ordinary holding: of an under-ratyat from 
year to year is not in itself heritable. There 
is nothing in the Bengal Tenancy Act which 
makes it heritable. But that із a very dif- 
ferent thing from saying that a lease-hold 
property is in any case not heritable and 
that the Bengal Tenancy Act can make it 
not heritable. A lease-hold property under 
the Bengal Tenancy Act or under any other 
Act if itis for a term of years is necessarily 
heritable, inasmuch as the contract enables 
the 1ёайдё to remain in possession for thé 
full term, and in the case of а /abuliai such 
as this is, where the leasee promises to hold 
land for nine years, his death can make no 
difference to the contract under section 37 of 
the Contract Act. It cannot be said, there- 
fore, that in no cirumstances can an under- 
ratyait be heritable, and there is no law 
that we are acquainted with that has ever 
said so. We think that -on the death of 


_ the lessee his-son had:a right to hold the 


lease вра «114 hold it, and that the finding 
ofthe lower Oourt, that after Budha Gasi’s 
death the plaintiff and defendants entered 
into a cohtract with one another that the 
latter shall continue as under-ratyaé, or in 
other words, the plaintiff recognised, as he 
says, the heirs of Budha Gazi as his tenante, 
is вё mere matter of argument and certainly 


: cannot be.a finding of fact upon evidence; 


fog this simple reason the defendants did not 
appear and the case was dismissed ez parte, 
and this is clear from the Munsif'a judgment 
where he puts forward the same considera- 
tion as an argument raised by the Pleaders 
in the case. 


We think. that аз в question of law the 
7preeent defendants did not enter into в fresh 
contract with the plaintiff, and the plaint- 
iffs . recognition of them-which was un- 
mecessary, . cannot. Operate in: lw- as any ad- 


mission that there was a renewal of the- 
contract or fresh contract. There is nothing 
to show that the original contract did not 
continue. That being so, we think that tlre 
plaintiff who is a raiyat who wishes to 
cultivate his own land, is entitled to succeed 
in this suit and to eject the defepdants-under- 
ratyats on the expiration of the term of the 
written lease wnd that asthe written lease 
expired some years ago, the plaintiff is further 
entitled to obtain damges for use and occupa: 
tion which he. claims for two years with 
costa, 


The judgment and decree of the Tower 
Court are set aside and the plointiff’s claim 
is decreed in full wjth. coste in all Oourta. 


Appeal allowed. 





BOMBAY HIGH COURT. 
Отӯг, Ravision Appiication No. 251 or 1914, 
June 25, 1914 
Present:—Mr. Justice Beaman and 
: Mr. Justice Hayward. 
VYANKATESH MAHADEHV-—DreresDasT | 
ee 


à 


RAMOHANDRA KRISENA— Puantun— 


RuagPoxXDENT. 

Civil Procedure Code (Act V of 1908), О. XXIII, +. 8, 
Beh. II, cl. 18— Agreement to refer to arbitration after 
tnatitudion of suit. — Applicatim for say of вии 
Adjust ment withen the meaning of О. XXII, r. 8. 

Olause 18, Schedule LI, of the Civil Procedure 
Oode, 1908, is restricted to cases in which the suit 
complained -af has been instituted after the agree- 
ment to refer to arbitration. 

Where after the institution of s suit, the plain-. 
tiff and the defendant entered into an agreement 
to refer the maiterin dispute to arbitration, and 
the defendant moved the Court to stay proceedings: 
. Held, thet the agreement .did -not fall under an 
of- the of the second Bchedule ofthe Oi 
Procedure Code and that, therefore, ths application 
must fail 

Per Beaman, J.—À mere agreement to refer to 
arbitration, even though it be in other respects 
valid, cannot bs such an adjuximent in whole ог in 
pert of the anit na а ser moder 
Order XXIII, rule 

Where the Dou ie nsn d а cause, ita juris: 
diction cannot be ousted by the private and secreb - 
act of parties, and if they, after having inyoled the 
wuihority of the Court and placed themselves under 


‘its superintendence, desire to alter the tribunal and 


substitute & private arbitrator for the Court, they 
must proceed according to the law laid down in 
the first sixteen clauses of the second Balequlo. - M 
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Oivil application under Extraordinary 
Jurisdiction, against an order passed by the 
‘District Judge of Poons, in Miscellaneous 
Appeal No. 8 of 1918, confirming that of 
the Subordinate Judge at Poona, in Civil 
Suit No. 657 of-1910. 

Mr. Ooyajee, with him Mr. B. V. Vidwans, 
for the Applicant. 


Messrs. D. A. Khare, with him J. В. Ghar- 


` pwre, forthe Respondent. 
JUDGMENT, 


Braman, J.—A suit had been instituted, and 
it is alleged that the plaintiff and one of 
*the defendants after the institution of the 
suit ‘entered into, an agreement to submit 
the matters in difference between them to 
arbitration. Thereupon the defendant moved 
the Oourt to stay the further progreas of 
the guit. The first Court refused, and on 
appeal the learned District Judge was of 
opinion that the defendant’s application 
could not be sustained and that the suit 
must proceed. 

We are asked to interfere in tne exercise 
‘of: our revisional jurisdiction and to set 
aside that order of the learned District 
Judge. It appears to me that the agree- 
ment alleged to have been made between 
the gplaintiff and one of the defendanta does 
not fall under any of the olansea of the 
second Schednle of the Civil Procedure 
Code. The first sixteen of those clauses 
exhaust the whole procesas of arbitration 
after the suit has been instituted and the 
parties desired to submit their differences 
to ‘arbitration under the control of the 
Oourt. The Oourt under those sixteen 
clauses controls completely the whole course 
of the reference, indeed the reference is its 
own, and its jurisdiction is never at sny 
time ousted until & good award has been 
made. In the event of an award having 
been made, but being set aside for any 
reason, the Oourt immediately resumes its 
jurisdiction and completes the trial of the 
action. The next class of cases provided 
“for in the second Schedule are those in 
-which persons who have not instituted any 
E proceedings desire to submit any 
difference between them to arbitration. 
Having agreed to do so either party may 
then bring the agreement into Court, and, 
И resisted by the other: party; his applica- 
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tion to have the agreement filed and further 
action taken upon. it will be treated as a 
suit. Thereafter, again, the Court immediately 
&as&mes and retains control of the subsequent 
arbitration proceedings. The third and the 
last case provided for in the second Schedule 
is where the parties who have not come 
into Court have not only agreed to refer 
matters in difference between them to 
arbitration, but have obtained an award. 
Here again the party desiring to enforce 
the award may bring it into Court and 
upqn proper proceedings obtain a decree in 
conformity with it. There remains only one 
single clause 18, which is of an exceptional 
character and virtually re-enacta в portion” 
of section 21 of the Specific Relief Act 
which is declared to have no applicability - 
to any arbitration proceeding provided for 
in the second Schedule. That clause, which 
is also to be found almost in totidem verbis 
in section 19 of the Arbitration Aot, pro- 
vides for в special class of cases in which. 
after parties have agreed to submit matters 
in difference between them to arbitration, 
one of them in violation of such agreement, 
institutes а suit in respect of any or all of 
those matters. Then the other party may 
set up in bar of the suit the agreement 
to submit to arbitration. If this analysis 
be correct, and I think there is no doubt 
but that it is, it ів clear that what the 
defendant here relies upon is an agreement 
nowhere provided for in the second Schedule 
of the Oivil Procedure.Code, nor does it fall 
within the language or the spirit of section 
18, for that section, as 1 say, is designedly 
restricted to cases in which the suit oom- 
plained of has been instituted after tha 
agreement to refer to arbitration. It might 
be objected that no solid ground in reason 
can: be found for refusing to extdhd the 
principle of that section to cases where, 
after & suit had been instituted, parties had 
privately agreed to submit the matters in 
difference between them to arbitration, and 
in spite of such agreement and -in violation 
of it one of them insists on going on with 
the suit. The answer to that appears to 
me io be short and simple, and to cover 
other objections which might arise upon the 
other points I have very generally indicated, 
for, in my opinion, where the Court is 
seized of в cause its jurisdiction canno} bé 


T | 
ousted by the private and secret act of 
‘parties, and if they, after having invoked 
ihe authority of the Court and placed 
themselves under its superintendence, desire 
to alter the tribunal and substitute a private 
arbitrator for the Court, they must proceed 
&ocording to the law laid down in the first 
Wirbeen clauses of the second Schedule. 
Therefore, it appears to me that there is no 
force whatever in the applicant’s contention 
that a private agreement of this kind is 
on the same footing asthe private agree- 
ment contemplated in clause 17 reproducing 
old section 523, nor, as I have just er- 
plained, will it give him any right to 
.invoke the assistance of clause 13. How 
then could it serve him P Only as a lawful 
agreement by which the suit had been 
adjusted wholly or in part. Doubtless any 
parties litigating in Oourt have perfect 
liberty to compose their differences amongst 
themselves by entering into any lawful 
hgreement, compromise or satisfaction. And 
‘when this is done, they have only to apply 
to the Court to act under Order ХХІ, 
rule 9. But itis equally clear that a mere 
agreement to refer to arbitration, even 
though it be in other respecte valid, could 
not be ваб an adjustmentin whole or in 
part of the suit as the Oourt could give 
effect to under Order XXIII, rule 3. 
` In my opinion, therefore, the learned Judge 
below was right and no case whatever has 
. been made out for the exercise of our 
rovisional jurisdiction. І would, therefore, 
dismiss this application with all costs. 
Ҥйттлвр, J.—The plaintiff brought a suit 
against the defendant Мо. 1 with regard to 
a certain matter which was subsequently 
referred by them to private arbitration with- 
out leave of the Oourt. The defendant 
No. 1 fhereupon applied for stay of the suit 
in consequence of the reference to private 
arbitration outside the Court. 


The original Oourt refused to stay the 
suit, holding that the reference had been 
made under a mistake of fact, and that in 
any case it did not amount to an adjust- 
mont of the matter in suit within the 
meaning of Order XXIL, rule 3, of the Civil 
Procedure Code. | 

The first Appeal Court did not decide the 
question as to mistake of fact, but held 
phat there was no adjustment inasmuch 
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as there had been no award within the 
meaning of Order XXIII, rule 3, and that 
further the suit could not be held to be 
barred by the contract to refer, as that 
contract was entered into subsequent to 
suit, and was not prior ta suit as cóntem- 
plated by section 21 of the Specific Relief 
Act. Moreover, it pointed ont that that 
provision had been repealed by rule 22 of 
the second Schedule of the Civil Procedure 
Code. ` 
On this application for revision it has 
been contended, though,the contention has 
not been very seriously pressed, that the 
Submission to arbitration did, as & matter ofe 
fact, amount to в lawful adjustment, but 
there does not seem to me to be any 
substance in that contention, as there was 
no resulting award аз explained in the case 
of Rukhanbas v. Аїатјх Shaik Rajbha« (1) and 
Venkatachellam Reddit v. Rangiah Reddi (9). 
It is to be observed that there was a 
resulting award in Harakhbat v. Jamnabas 
(3), in which case it was held by the 
present learned Acting Chief Justice that 
there was & good adjustment within the 
meaning of Order XXIII, rule 8, to whioh 
effect could be given under the saving 
provisions of section 89 of the Civil Pro- 
cedure Code. А 
But it has-been contended, and strenuously 
contended, that a stay ought to have been 
granted of the suit. 16 has been argued 
that notwithstanding the pendency of the 
suit it was open to the parties to enter into 
an agreement to arbitrate privately, with- 
out leave of the Oourt, and to proceed to 
have that private reference to arbitration 
or the resulting award oonverted into an 
independent  deoree of the  Oourt. It 
appears io me, however, that the matter 
is concluded by the wording of rule 8 and 
rule 15 occurring among the first sixteen 
rules referring to arbitration during 
pendency of a suit with the consent of 
the Court. Rule 8 lays down the condi- 
tions upon which jurisdiction in the suit 
shall be withdrawn from the Oourt and 
that ‘condition is that there has been an 


(1) 1 Ind. Ова. 622; 10 Bom. L. В. 366 at р. 87% 88 
B e9 


(8) 12 Ind. Cas. 872, 86 М 358, 10 M. L. T. 245; 21 
M L J 900, ( 911) 2 M. W. М. 249. ~ 
(8) 19 Ind. Cas. 786; 16 Bom. L. B, 840, 87 B, 639, 
. е 
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order of reference under that rule by the 
Court. As no other condition is stated, it 
must be presumed that that is the only 
condition under which the suit оопа be 
removed from the jurisdiction of the Court. 
Then again, rule 15 expressly provides the 
eonditions under which jurisdiction in the 
suit can be resumed by the Court. It 
states that that can occur when the award 
either becomes void or has been seb aside 
by order of the Oourt. Again, as these 
are the only circumstances under which 
jurisdiction can , again be resumed by the 
Gourt, it must be presumed that there are 
no other circumstances under which such 
jurisdiction oould be resumed by the Court. 
A wnling to the contrary has been quoted 
to us in the case of Harivalabdas Kalisian- 
das v. Utamohand Manekchand (4) and 
it has been pointed out that that ruling 
WAS apparently approved of by one of the 
Judges in the case of Pragdas v. Gardhar- 
das (5), but it seems to me that caution 
must be observed in giving weight to that 
distant authority in view of the observations 
of the Privy Council in the oase of Gulam 
Khan v. Muhammad Hassan (0). The Privy 
Council there appear to have taken the 
view hat the rules corresponding to the 
present rules of the Code were exclusive 


and the only rules permitting arbitration” 


during the pendency of a snit before a 
Oourt, and that the succeeding rules corre- 
sponding to rules 17 to 91 of the second 
Schedule of the Oode applied solely to 
arbitration in matters which had not oome 
as suits before the Ооп. The Privy 
Oouncil'a decision has been во interpreted 
both by the OCalouttia and Madras High 
Courts in the casos of Ttncowry Dey v. Fakir 
Chand Dey (7) and Vonkatachellam Reddi v. 
Rangiah Reddi (2). 

It has also to be observed that stay ofa 
suit instituted after the reference to arbi- 
tration would alone appear to be contem- 
plated by the wording of rule 18 of the 
second Schedule, which is almost identical 
with the concludipg thirty-seven words of 
section 21 of the Specific Relief Act, and 
that” interpretation is borne out by the 


4 B. 1. 

PASA ` 

29 O 167; 29 I А.б1; 12 Mr L. J. Tf; 4 Bom. 

L, È. 161; 6 O W.N заг 
(7) 800. 218; 70 S18. БЕ 


cases of Peruri Suryanarayan & Oo. v. 
Gullopudi (8) and Rampidas Poddar v. 
Howse (9) dealing with the correspond- 
ing section 19 of the Indian Arbitration 
Act. Во that this application would have 
been bound to fail whether it had . been 
possible to have recourse to rule 18 of the 
second Schedule of the Civil Procedure 
Oode or the concluding words of section 21 
of the Specific Relief Act or section 19 
of the Indian Arbitration Act. It appears 
to me, therefore, that this application 
must be dismissed, and the order of 
the first Appeal Court confirmed, and it is, 
therefore, unnecessary to discuss the further 
question raised whether the decision of the 
learned Judge would or would not have 
amounted to irregularity in the exercise of 
the jurisdiction within the meaning of B90- 
tion ‘115 of the Civil Procedure Code. Bale 
discharged with costa. 


Rule déscharged. 
(o poe 11 Bom. L. В. 1000, 84 B. 872, 


CALOUTTA HIGH COURT. 

&Sx100x» Отуп, Appear No. 1254 or 1911. 

June 5, 1913. 
Present:——Justice Sir Asutosh Mookerjee, Kt., 
^ and Mr. Justice Mullick. 
ROWSHAN SS Рава. 
— APPELLANT 

versus . 

SHY AMA OHARAN OHAKRABARTY— 
PriaAINTUIER— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), г. 20—Partition 
among superwor londlorde—Disribution of reni— 
Bahancement. 

If the total renb remains unaltered, Ња Jistri- 
bution, oe of parties, over cm pere 
of land does not consilinte enharioement the 
meaning of the Bengal Tenancy Act. 

Appeal against the decree: of the Subordi- 
nate Judge of Mymensingh, dated the 15th 
February 1911, affirming that of the Munsif 
of Mymensingh, dated 9th June 1910. 

Babu Bimal Ohandra Das Gupta, for the 
Appellant. 

Babu Joges Ohandra Roy, tor the Respond- 
ent. 

JUDGMRNT.—In this appeal by the de- 
fondant in a suit for rent, the controversy 
relates to the rate at which the rent is pay- 
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&ble. The plaintiff claims rent at the rate 
of Ha. 16-4 a year. The defendant asserts 
that he is not liable to pay rent ata higher 
rate than Вв. 7 в year. The Oourta below 
have found that the defendant held under the 
plaintiff and his co-sharérs two separate ten- 
ancies, that in 1866 the holdings were amal- 
gamated and that the consolidated rent 
was fixed at Hs. 80; consequently in 1885, 
when the Bengal Tenancy Act came into 
force, the defendant held under thé plaintiff 
and. his co-sharers one holding for which Rs. 80 
was annually payable. In 1892 there was 
в partition amongat the superior landlords ; 
the consequence was that the land now in 
dispute fell into the share of the plaintiff, 
and by agreement of parties Ra. 16-4 was 
fixed as the fair reut payable in respect 
thereof. The defendant argues that as be- 
fore 1866 Ба. 7 was payable as annual rent 
in respect of this land, there has been an 
enhancement in contravention of section 29 
. of the Bengal Tenancy Act. This contention 
ів obviously unfounded. There haa been no 
enhancement at all, for it is not suggested 
that in 1892, when the partition and dis- 
tribution of rent took place. the rent, was 
enhanced from Ha. 80 toa higher sum. If 
the total rent remained unaltered, ita dis- 
‘tribution, by agreement of parties, over 
different parcelas of land does not constitute 
enhancement within the meaning of the 
Bengal Tenancy Асі. What the defendant 
now seeks to do is to deprive plaintiff: of 
the fruit of the agreement of 1892 under 
whigh he made himself liable to pay rentat 
the rate of Ra, 16-4 a year for -the disputed 
land. His contention is clearly unjust and 
should not prevail. 

The result is that the decree of the Court 
below ia affirmed and this appeal dismissed 
with eosta. 

Appeal dismissed. 





- MADRAS HIGH. COURT. 
Lerrars Parent Appmat No. 6 or 1918. 
March 11, 1914. 

Present:—Mr. Justice Wallis 
and Mr. Justice Ayling. 
OHINTAM REDDI BANYABI—DrrEXDART 
; — APPELLANT 


Sri BASABAGI APPALA NARASIMHA 
RAJA GARU-—PraiRTIFF— Ha8POSDENT: 
Madras Patates Land Aci (I of 1908), a 185—Privats 


-that may be produced. 


land — Determination-—Onus— EK vidence. 

Section 185 of the Madras Estates Land Aot enacts 
rules to determine whether any particular land is 
private land. The presumption is that it is not and in 
determining the question the Court is to have regard 
to the local custom and to the question whether the 
land was before the lst dey of July 1808 specifically 
Jet as private land, and {о апу othar evidence that 
may be produced - Letting as private land after lst 
July 1898 1s not to be taken into account. 


Appeal under section 15 of the Letters 
Patent against the decree of the fion'ble 
Mr. Justice Sadasiva Aiyar, dated the 
18th of November 1912, in Second 
Appeal No. 564 of 1912, perferred against 
that of the Court of the Temporary, 
Subordinate Judge of  Viragapetam, in 
Appeal Suit No. 585 of 1910, preferred 
against that of the Oourt of the Dis 
Munsif of Yellamanchili, in Original Suit 
358 of 1909. 

Mr. B. №. Sarma, for the Appellant. E 

Mr S. Srintvasa Iyengar, for the Re- 
spondent. : 


JUDGMENT.—Private land is defined 
in section 3, clause 10, of the Madras 
Estates Land Act (1 of 1908) am the 
domain or home-farm land of a land. 
holder by whatever designation known, such 
ab kambatiam, khas, sir or pannai, and 
section 185 enacts rules to dete 
whether any particular land is private land. 
The presumption ія that it із not, and in 
determining the ‘question the Oourt is to 
have regard to local custom and to the 
question whether the land was before the 
18 day of July 1898 specifically let as 
private Iand, and to any other evidence 
Letting as private 
land after Ist July 1898 is nob to be re- 
garded because it was thought that after 
the introduction of the Tenancy Bill 
landholders might have attempted to extend 
unduly the area of private land. ‘It is 
clear, however, from the section that the 
fact that the land has been let as 
private land in the years immediately 
preceding 1898 is some evidence that it 
was private land, to be considered with 
the evidence of local cusjom and all the 
other evidence in the case. In face of 
these provisions we cannot accept "Mr. 
Sarma’s contention that the Act does not 
recognise as private land any cultivable 
land which Was not private land at the 
date of the Permanent Bettlement; what 
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the Oourt has to find is, with regard to 
the clauses of evidence mentioned in the 
section, whether the land was private land 
at the passing of the Act. 

The land in question hasbeen found by 
two Courts, on evidence upon which in 
our opinion they might legitimately come 
to that conclusion, to be. private land; and 
the -learned -Judge has declined to inter- 
fere. We are not prepared to differ from 
him and we dismiss this appeal with costa. 

“Appeal dismissed. 





BOMBAY HIGH COURT. 
Baconp Cryin АрркАІ, No. 108 or 1918. 
July 29, 1914. 
Present:—Mr. Justioe Heaton and 
Mr. Justice Shah. 
BHIDAPPA BAPU BIRADKAR AND OTHMBS 
СаО CAN 


. NINGANGAUDA BID BIDDANGAUDA— 
PrAINTIFF—RSPOXDENT. 
Hindu Law-—Adoption—Right of widowed daughter- 
tn-laro—Consent of тоіћет-из. Тале in whom estate 


Unger Hindu Law а widowed danghter-in-law, that 
1з to my, the widow of a pro-doceased коп, can - make 
a valid adoption with the contemporaneous consent of 
her mother-in-law in whom tho ostate of the last full 
owner ia vosted as ап heir. - 


Becond appeal from fhe decision of the 
Distriot Judge of Bijapur; in Appeal No. 64 
of 1911, confirming that of the Second 
Olass Subordinate Judge at Muddebihal, in 
Oivil Suit No. 35 of 1908. 

Mr. Nilkanth Aimaram, for the Appel- 
lanta. 

Mr. Sotlur (with him Mr. P. D. Bhide), 
for Respondent No. 1. 

JUDGMENT. 
Smag, J.— The facts out of which this 


second appeal arises are few and undisputed. . 


One Hamangauda hada son Ninganganda, 
who died during his life-time leaving в 
widow Shidava. Thereafter Ramangauda 
died leaving a widow Avabai, who inherited 
the "property of her husbands” In 1878 
Shidava adopted Shidappa with the consent 
of Avabei, in whom.the estate waa vested at 
the time as the heir of the last full 
owner. Shidava *djed іп „1904, Avabai 
apparently had pre-decdase] Shidava. The 
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present plaintiff, wii is the adopted воп of 
Shidappa, claims to be the owner of the 
property in sujt, while the defendants 
claim the property as the reversioners of 
Hamangands. It is common ground that 
the plaintiff is entitled to succeed if the 
adoption of Shidappa by Shidava is valid. 
The lower Courts have held the adoption to 


‘be valid, mainly relying upon the case of 


Payapa v. Appannd (1).1 
In the appeal before us, the same oe 


‘tion has been raised, and it is argued on 


behalf of the defendanta that the adoption 
by Shidava is invalid as the adoption is 
noi to the last full owner, and that the 
consent of Avabai cannot validate it. In 
other words, it is contended that the case of 
Payapa v. Appanna (1), which is admittedly 
оп all fours with the present caso, is nob 
correctly decided. It is conceded—and- I 
think rightly conceded—that there is no 
decision of this Court or of the Privy 
Oouncil which is in conflict’ with Payapa’s 
case (1). But Mr. Nilkanth has relied 
upon certain dicta in Shri Dharnidhar v. 
Ohinto (2), Ramachandra v. Мия Nanabhas 
(3), Ramkrishna .v. Shamrao (4) and 
Datto Govind v. Pandwrang Vinayak (5), ав 
showing that the decision in ‘Peyapa’s case 
(1) cannot now be accepted as a binding 
authority. He Мав also drawn our attention 
to the criticism on those cases in paragraphs 
194 and 195 of Mayne's Hindu Law (8th 
Edition, pages 265-258). 


In dealing. with these cases it is necessary 
to bear in mind the particular facta of each 
case, and the point for decision with refer- 
ence to which the observations must | be 
deemed to have been-made. It is also neces. 
вагу to remember that а case is only an 
authority for what it actually decides, and 
that 16 cannot be quoted for a proposition 
which may seem to follow logically from 
it. Viewed in this light, it is clear, that 
Payapa's case (1) is an authority for the: 
proposition that a widowed daughter-in-law. 
(I mean the widow of a pre-deceased son) 
can make a valid adoption with the contem- 
poraneous’ consent of her mother-in-law in 


(6) in. 250 
$ : 
(8) 22 B. 558 d 


4) 4 Bom. L. В. 816; 26 B. 526. 
(6 99 B. 499; 10 Bom, L. В. 002. 
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whom the estate of the last fall owner is 
vested ns an heir. We are not concerned 
in this case with the exact scope of the 
general propositions enunciated in the case 
һа third and fourth exceptions to the rule 
by Ranade, J. The observations in the 
two earlier cases were obiter dicta and con- 
sidered by the Court which desided Payapa’s 
сазе (1). The Full Bench ruling in Ramkrishna 
v. Shamrao (4) does not touch the point 
actually decidedin Payapa’s cage (1). The 
Full Bench considered the quoetion of the 
power of the grandmother to makea valid 
„adoption, and held that her power to adopt 
was at an end when her воп died leaving 
& grandson as his heir. 

The considerations which would apply to 
the limited proposition with which we are 
concerned in this appeal, and with which the 
learned Judges in Payapa's cas (1) were 
concerned, would be quite different, and, 
во as І can see, there ів nothing in 
the Full Bench’ case which is in conflict 
with the main ground of  Payapa's deci- 
sion (1). The same may be said of the case of 
Datto Gorind v. Pandurang Vinayak (5) in 
which, as 1 read the observations of 
Ohaubel, J., it waa merely suggested that 
the general propositions stated аз the third 
and fourth exceptions to the ordinary rule 
were not universally true and could not 
apply to certain widows adopting under 
certain conditions. In any case І see 
nothing in these two cases which is in oon- 
flict "with the decision in Payapa’s case (1). 
On в careful consideration of the argumenta 
urged by Mr. Nilkanth, I am anable to see 
any reason to dissent from the decision in 
Payapa’s case (1). 

І censider it essential that & rule affect- 
ing the devolution of property after it is 
laid down definitely and clearly should not 
be lightly disturbed unleas there are clear 
and .cogent reasons to do во. Payapa’s case 
(1) waa decided in 1898, Mr. Justice Ranade 
then observed as follows (page 832):— 
"Nothing ів more common in this country 
than to find that parents, when they grow 
old and have the misfortune of losing an 
only son in their old age, leaving a young 
widow behind, think it their duty to console 
that widow for the loss she has suffered 
by permitting her to adopt & son in pre- 
ference E adopting в son themselyes.” То 

e . 


adopt any other yiew 
the effect of unsettlihg many titles settled on 
the footing of Payappa’s cage (1). I would, 
therefore, follow the decision in Payapa’s 
саве (1). 

Apart ‘altogether from Payapa’s case (1), I 
see nothing in such an adoption as we 
have in this case which is opposed to the 
Hindu sentiment or Hindu usage or any 
specific and inflexible rule of Hindu Law 
In thie case Avabai was unquestionably 
competent to adopt to Reamanugauda at the 
tinie when she consented to Shidappa’s adop- 
tion by Shidava and to defeat the rights 
of the reversioners. Instead of following 
that method of doing во, she allowed her 
daughter-in-law to do so by giving Her 
consent to the adoption at the time. I$ 
matters nothing to the reversioners whether 
their righta are defeated by the adopted 
son of the last full owner or of a pre- 
deceased son of the last full owner. The role 
as to the adoption being to the lest full 
owner for the purposes of inheritance is 


now would have . 


subject to certain exceptions. For instance,- 


a mother is allowed to adopt, though her 
adoption is rot to the last full owner, so 
as to enable the adopted son to inherit the 
property of her воп. An exception in fayour 
of the widow of a pre-deceased son when she 
adopts with the contemporaneous consent 
of her mother-in-law seems to be just and 
in accordance with Hindu Law. The 
result, therefore, is that the dearee of 
the lower Appellate Court is confirmed with 
costa. 

Haatox, J. —I concur. I do not wish to 
express any opinion at all on the general 
principles which were discussed and which 
it is far from easy to determine, but I 
am quite satisfied that in this case we 
should decide as was done in Payapa's 
cage (1). 


Decree confirmed. 
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PRIVY COUNCIL. 

APPEAL FROM THe Bompay Hiran Cour. 
November 26, 1914. 
Present:—Lord Dunedin, Lord Shaw, 
Sir John Edge and Mr. Ameer Ali. 
JEHANGIR DADABHOY AND АНОТНЕВ—— 
APPELLANTS 


versus 
KAIKHUSHRU KAV-ASHA AED OTHRRS— 
RESPONDENTS. . 

Will, Parm, construction of—Suocession Act (X of 
1885), s. 111, applicability of. 

A Parai made a Will of his property in favour of his 
swo sons, : "The.  twosons are proprictora, 
half and half alfke, and fn equal (shares) of my whole 
‘estato’ . At prosent my elderson.. has no male issue of 
his body ..therefare,if my elder «on реба male issue, 
half of the catate‘ is to made over to him, on his 
wiaining full ago. . If my son older) does not get в 

ounger) is to give away his son as . 
palak.” After his death the elder son died leaving no 
male issue and then his heirs -under the Parsi 
Intestate Bucceasion Act sued for his share: 

Held, that on the general principles applicable to the 
construction of such & Will as well аз оп the le 
of section 111 of the Indian Succession Act, the estate 
got divided on the testator’s death into two por- 
tions and each portion became the absolute property 
of ane of the two sons, 

Appeal from a judgment and decree of the 
High Court, Bombay, dated December 9th, 
1910, and printed at 9 Ind. Cas. 951, affirm- 
ing those of the Subordinate Judge of Thana, 
dafed April 2nd, 191C. 

FAOTS are fully stated in the judgment of 
the High Court reported in 9 Ind. Cas. 951. 

Mr. De ; К. О, (with him Mr. 
Horans Miller), for the Appellants, contended 


- that there were three points to be considered, 


vis., (1) whether there'wasa gift under the 
Will, (2) whether the gift was valid and (3) 
whether the suit was barred either in whole 
or in part. 1 

[Logp Юпкирги-—ТҺеге were two points 
only decided in the lower Court, (1) there 
was no gift and (2), if any, it was barred 
under the Indian Succession Act]. 

It was the Will of a Parsi and was written, 
One must place oneself in the position of the 
testator in order to construe the Will rightly. 
There was no custom of adoption among the 
Parsis and, therefore, any mention of adop- 
tion ina Will mêst imply the intention of the 
testator to vest the adoptee with proprietary 
rights. 

[Loss DuxzDIN.—Has adoption 


among 
Parsia any legal effect? ] 


At first the tustom of pritfogeniture pre- 


- Jarman on Wills, Volume 


E s. 
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vailed among them; the division among sons 
followed, which in turn was replaced by the 
Parsi Successisn Act of 1866. There was 
a Well-recognised institution of palak among 
Parsis. А Parsi could adopt during his 
life-time to the exclusion of his widow and. 
daughter. 

[Мв. Амвив Axi. Therefis no limit of age. ] 

Section 111 of the Indian Snuocession Aot 
did not apply. The action was barred by 
limitation as the true nature of the action was 
to recover properties from Jehangirji. The 
High Court wrongly held that there was no 


"limitation in this case, as section lO of the 


Limitation Act applied. He was really a 
trustee for a specific purpose and had te hand* 
over the properties on Pallonji’s son coming 
of age, t. e. 21 years. 

[Logo Suaw.—Assume vested interest. As 
a trustee he ought to have divested himself of 
the trast in time]. : 

Tn any case costs ought to come out of the 
estate as all troubles were caused by the 
wording of the Will. 

Reference was made to, Act XXI of 1861, 
Ohumilal Parvatishankar у. Bai Samrath (1), 
Venkata Narasimha Appa Row v. Parthasarathy 
Appa How (2), Dowlat Koer v. Ramphul 
-Das (8),  Advooate-General 
Surnomoyes  Dosse (4), 
Sircar v. Kamabasm Das (5), Tarachuin 
Oha&erji v. Suréth Ohunder Mookerjee (8), 
I, page 452, 
Volume IT, page 3209, paragraph 4 of 1908 
Edition, Edwards v. Edwards (7) 

Sir R. Finlay, К. ^., M. P. aud Mr. Lowndes, 
for the Respondents, contended that on con- 
struction of the Will there was no gift to 
Byramji. It was impossible to say that the 
words therein included a devise to him. 

[Logn Осиєргх.---Нож could an adopted son 


take ва в natural son? The latter tÁkeas ва 
(1) 23 Ind. Oaa. 645; 88 B. 390; 26 М.І, J. 647; 18 
W. N. 844 19 O. L. J. 563; 16 Bom. L. В. 866 


M.W.N. 209; 18 À. L. J. 
4il; 15 M. L. T. 285, 6 Bom L. B. 828 (P. O.). 

Wits A: 21 at p. 28; 25 0.459; 2 C. W. N. 177. 

4)9M LA 88755 p. 4l; 1 W. R. (P. О.) 14 2 
Моо. Р. О. (x. в.) 22; 9 Jur. (x. к) 877; 8 L. Т 848, 8 
N. R. 580; 12 W. R. (Eng.) 2; 1 Buth. P. O. J. 515; 2 
Ваг. P. О. J. 87; 19 Hng. Rep. 786; 15 Eng. Rep. 811; 
141 R. R 1. 

Б) 28 L А 18 at p. 27; 23 О. 563. 

8) 161. А 166, 170. 122. 

Т) 1852) 15 Bear. 857; 21 L.J. Ch. 894, 16 Jur. 
250, 93 B. Б. 464 51 Eng. Rep. 576, 
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noon as he attains the age of 21, but an un- 
natoral son cannot, owing 1e the possibility 
о? л natural son. 

Section 111 of the Indian Succession’ Act 
applied to all kinds of property and all oon- 
tingent baqueste, substitutions and exeontory 
devises. 

[Logo Duxnpix.—I give my property to А 
on the condition that if such and such things 
should happen, it would lapse. Is it possible 
in India to give in these terms] 

Yes, it was according to Sreemuéty Soorjee- 
mones Dosses v. Denobundoo Mullick (8). 

[Loro Dungpwr.—lLf there is a gift subject 
to defeasances, the effect would be that the 
defeasances would be thrown off and the gift 
would operate. | 

Reference was made to Narendra Nath 
Sarcar ү. Kamalbasint Dan (5). 

Mr. DeGruyther, in reply. 

- JUDGMENT. 

Іовр SHaw.—This is an appeal from & 
decree of the High Court of Judicature at 
Bombay, dated the 9th December 1910. 
The High Court affirmed a decree of the 
Subordinate Judge of Thana, dated the 2nd 
April 1910. 

The case has reference to the construction 
of a Will executed by one Dadabhoy Byranji 
on 8th August 1866. By this Will the 
testator narrated that of his three sons then 
living, he has given one in adoption to a 
paternal uncle. His other two sons were 
named Pallonji and Jehangirji. The ma- 
terial portions of the Will disposing of the 

“atte” are these:— ` 

“The said two sons are proprietors: half 
and half alike, and in equal (shares), of my 
whole ‘estate,’ outstandings, debts, title, and 
interest . . Both the heirs are to take 
care of the said ‘estate’ and look after it, 
and both the heirs living together, are duly 
to enjoy the balance which may remain after 
payment of the Sarkar’s asseasment.... 
In this my testamentary writing, I the 
testator have appointed my two gons as (my) 
heirs." > 

The Wil then states that Pallonji, the 
elder, & man then of about 39 years of age, 
was іп a confused state of mind, and that 
the other son Jehangirji was accordingly 
entrusted with the management of the 


(8) 9 M. I. A. 129 at p. 135; 10 E, В. 6881 Ваг, Р. 
0.4.8387. — € ^ 
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"estate." 

"by his true and pure integrity, and both the 
heirs are to equally enjoy half and half alike 
the whole ‘estate’ with unanimity with my 
elder son Pallonji in such a way as not to 
injure his (Pallonji’s) right.” 

Up to this point in the Will there can be 
no doubt whatsoever that the property of the 
estate was efféctually and equally divided 
between these two sobs. There then follow, 
however, the clauses which are said to create 
difficulty. They are these: — 

" At present my elder son Pallonji has no 
male issue of his body. (He) has only а* 
daughter. Therefore, if my elder son Pallonji 
geota a male issue, half of the ‘estate’ is to 
be made over to him, on his attaining (his) 
full age.” 


And it may be proper that the 11th clause 
of the Will shonld be quoted in full. It reads 
thus:— 


“I, the testator, have in the second clause 
of this Will appointed my two sons Pallonji 
and Jehangirji as my heirs. The wife of 
Pallonji, the elder of them, has now gone to 


. her father’s house. On ‘her return, if she, 


by instigating her husband, or by any (other 
way) cause to be mortgaged, sold, вітер in 
gift, charity, eto., or disposed of, whatsoever 
in any way to any one, any immoveable and 
moveable ‘estate’, etc., appertaining to the 
half share during the life-time of my son 
Pallonji or, after his death, which God forbid, 
my воп Pallonji or his vite, or daughter, or 
any (other) person (shall), as stated in the 
third clause of this Will, have no &uthoriby, 
power and right so to do. If my son 
Pallonji does not get & son, my son Jehangirji 
is to give away his son as Pallonji’s palak 
(or his adopted son). All the clauses 
of this Will are applicable to the 
said adopted (son). If a son be born of 
the body of Pallonji, he (shall) on his 
attaining (his) full age be the owner of 
half share in the whole of the immoveable 
and moveable ‘estate’ belonging to me. 
My heir (and) vakil (or executor) Jehan- 
girji, or his heirs shall raise no objectjon 
to give him the share. If they reise any 
objection, the responsibility arising there- 
from is on their heads, АП the olanses 
written in this Will are applicable to the 
said son of (Bis body). " . 
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The material facta of the case are that 
the testator having executed this Will on 
8th August 1886 died within a fortnight 
thereafter, cit, on 21st August 1866. Не 
was survived by his two sons. Pallonji, 
the elder, was of weak intellect as the Will 
indicates. Jehangirji entered upon the 
management of the whole estate, having 
obtained Probate of the Will in 1867. This 
atate- of matters lasted for 80 years, vir., 
till 1897, when Pallonji died. Pallonji was 
twice married but had ро son. Не left a 
widow and other representativos, who are 
fespondents in this appeal and are his - heirs 
according to the Parsi Intestate Succession 
Act. The nature of the suit by these heirs 
із for an account for an ascertainment of the 
rights and interests of the parties in the 
estate and for partition, and the claim is 
grounded on the right of Pallonji as, it is 
contended, the owner of oue-half of the 
estate from the date of the testator, Dada-. 
bhoy's death. : - 


One other faot may now be mentioned, 
vis, that it is alleged that on 3rd Decem- 
ber 1886 Pallonji adopted, as his palak, 
Byramji, his nephew and son of Jehangirji. 
Jehangirji and his son Byramji resist the 


' guib, maintaining that Byramji as palak, 


. terms of the settlement to the 


2 


or adopted son, of Pallonji succeeds in 
half of the 
estate which Pallonji so lang enjoyed. It 


is, of course, also maintained that under 


~ the terms of the settlement Pallonji never 


was owner of the-one-half of the estate, 
or, as it would be expressed in English 
phraseology, the terms of the Will were such 
as to prevent vesting in Pallonji. 

The learned Judges of the Court below 
have not only dealt with thia question but 
with certain others, including the special 
situation of Byramji “as рашак of his 
uncle. The points among others discussed 
were (1) whether such в palak could ever 
take under the Will looking to the fact 
that it remained uncertain until Pallonji's 
death that the condition of a palak taking 
could ever be pfrified, vis., that Pallonji- 
should die without в son, and (2) the 
peculiar point as to the office of a palak 
to a Parsi becoming effectual only three 
days after the adoptive father’s death. 
(3) A further question was keenly argued, 


wis, whether the Will,contiinéd in itself 


\ 
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sufficient words of grant or gift t the 
palak. ^ "€ 

In, the view taken of this case by their 
Lordships these questions, however interest- 


‘ing, are not necessary for the decision 


about to be pronounced. For their Lord- 
ships are clearly of opinion that under the 
terms of Dadsbhoy Byramji’s Will one- 
half of the estate conveyed vested in 
Pallonji a morte testatoris. The result of 
ihe argument presented would be that if 
Pallonji had had в воп who reached 21 
during his father Pallonji'a life, then in that 
event that son would have taken so as to cut 
out Pallonji from all rights under this Will. 
The right of Pallonji -would accordingly be 
restricted to that of enjoyment, not even for 


‘life, but until the majority of his own son. 


Their Lordships cannot agree with such a 
construotion. 


The destination over to a воп who should 
take upon attaining 21 years of age, would 
appear to their Lordships to be language 
appropriate to the events of the death of 
Pallonji during the life-time of the testator 
and of his having left в son—the gpituation 
also being provided for of that son being'at - 
that period of time under 21. з 


But when the father Pallonji himself 
survived the testator, it does not appear to 
their Lordships that there are any words in 


' the Will sufficient to cut down the right of 


Pallonji to one-half of the estate to a tenancy 
for life therein, or for a leas period, accorging 
to the argument. On the contrary, the 


‘words employed seem to fit the case of the - 


entire estate being on the testator’a death 
divided into two portions, and of each portion 
becoming then the absolute property of one 
of the two sons. . . Б 

While these are the general principles 
which would be applicable in the construgtion 
of such a Will, in their Lordships’ opinion 
the вате result is precisely reached by the 
application of section 111 of the Indian Suc- 
cession Act. Their Lordships agree with the 
view that bas been taken- as to the appli- 
cability of that section. in the Courts below. 
No further question, this being so, need be 
dealt with. : - 


Their Lordships will humbly advise His 


Majesty that the appeal should be dismissed . 


' sé | 
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and that the appellants will pay the costs. 
Appeal dismissed. 
Solicitors for the Appellant: —Messrs. T. 
L. Wilson & Oo. 
Solicitors for the Respondents:—Mesarn. 
Ranken, Ford, Ford § Ohester. 


BOMBAY HIGH COURT. 
Frest Отуп, Arrasar No. 62 or 1918. 
August 12, 1914 
Present:—Mr. Justico Beaman and 
Mr. Justice Hayward. 
OHHOTALAL HIRAOHAND-—DiarawpANT 
——APPELLANT 


VETAS 
ЈЕТНАТ АТ, VARAJBHAI-—PritNTIFE— 
Еавронраит. 
Ovi Procedure Oode (Act V of 1908), O. XXI rr. 


A temporary injunction 
posseasion of the property in suit is 
not within the terms or the intention of Order 
XXXIX, rule 1 or 2 and cannot, therefore, be 
granted to a person who, after beening defeated 
under Order XXI, rule 09, brings a suit under 
rule 108 of the same Order. 


Appeal from an order passed by the First 
Olass Subordinate Judge at Ahmedabad, in 
Civil Suit No. 659 of 1918. 

Messrs G. S. Као and T. E. Desai, for the 
Appellant. 

Mr. d. К. Parekh, for the Respondent. 

JUDGMENT .—Without going into the 
entgugled story of the litigation which has 
preceded the present suit, it is enough for 
all purposes of this appeal to say that the 
plaintiff after having been defeated under 
Order ХХІ, rule 99, has brought a suit under 
rule 103 of the same Order. In that suit 
he sought for and obtained from the trial 
Judge a temporary injunction restraining 
the defendant in the suit from taking 
possession of the property. Such a tem- 
porary injunction, we think, cannot be 
brought within the terma or the Benton of 


ee 
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Order XXXIX,rule 1 or 2. It was, there- 
fore, not within the competence of the learn- 
ed Judge below io grant the temporary 
injunction complained of, and we think that 
this appeal must be allowed, and the order 
granting the plaintiff a temporary injunction 
must be set aside and that injunction 
dissolved. Costs to be costs in the cause. 


- Rule made absolue. 


OALOUTTA HIGH COURT. . 
Sxrooxp Отти, Aprea No. 915 or 1911. 
February 4, 1914. 
Preseni.—Justice Sir Asutosh Mookerjee, Кт. 
and Mr. Justice Beachoroft. 
RAJANI КАМТА GHOSE хр отнёвв-— 
PLAINTIFYS—À PPRLLANTS Ы 


versus 
RAMA NATH ROY AND OTHBSRS— 


DEFTENDANTS—REBPONDANTS. 
Contribution, must for—Payment of decree for rent 
by one of the sudgment-debtors—Beocution by assignes 

decree— Bengal Tenancy Act (VIII of 1885), г. 48 
oars Act (ІХ of 1872), es 69, 70, —Sust for 

contribution not cognisable by Small Cause Cowrt—- 
Provencial Small Cause Cow ts Act (IX of 1887), Sch. П, 
Art. 41. 

Where an assignee ofa decree for rent, without 
obtaining asmgnment of the landlord’s interest in 
the land, applies for execution, and one of the judg- 
ment-debtors satisfies the decree by payment under 
compulsion of legal process, tho latter is entitled 
under sections 00, 70 of the Oontract Act to oall 
upon the other yodgment-debtors for contribution. 

There is nothing in section 148 (A of the Bengal 
Tenancy Act to prevent the assignee from acoepting 
the payment of the decree and oertifying such pay- 
ment to the execution Court. 

A ишё by some of several persons, bound by » 


` common liability of tenancy, “who have discharged 


the Joint obhgation, to compel their oo-sharqps to 
make good their shares, falla within the scope of 
Article 41 of the second Schedule to the Provinolal 
Small Cause Courta Act, and hence, it is excluded | 
from the jurisdiction of the Small Cause Court. 
Appeal against the decree of the District 
Judge of Nadia, dated the 9th March, 1911, 


* 
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modifying that of the Munsif of Ohuadangs, , 


dated the 6th June 1910. 


Babu Surendra Nath Ghosal, for the Appel- 
lanta. 


Babus богова Charan Mitra, Upendra 
Narayan Bagchi and Ambicepada Ohowdhry, 
for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for contribution. . The 
circumstances antecedent to the htigation 
are not in controversy and may be briefly 
stated. The first two defendanta and the 
predecessor-in-interest of the plaintiffs held 
a tenancy under the fourth defendant. The 
rent fell into arrears, with the result that 
ihe fourth defendant brought а suit for rent 
and obteined & deoree on the 18th June 1907. 
On the 28rd January 1908 the plaintiffs 
made a payment of Rs. 8 to the decree; 
holder. On or about the 24th January 1908 
the decree-holder assigned the decree to the 
third defendant who applied for execution on 
the 25th January 1908. The Court made 
an order for execution and & decree obtained 
by the plaintiffs against one of their debtors 
was attached. On the 14th March 1908 the 
assignee, by process of execution, realised 
Ba, 119-8. Subsequently on the 29th 
April 1908 he realised another sum'of Re. 73 
and on the 27th May 1908 after the moveables 
of the plaintiff had bean attached, they 
paid to the assignee Rs. 890-15-8 in 
satisfaction of the decree. On the 19th 
August 1909 the plaintiffa commenced this 
suit to compel the first two defendants to 
contribute in respect of the sums they had 
paid in satisfaction of the joint decree. The 
defendants resisted the claim on various 
grounds. The Court of first instance over- 
ruled their objections and made a decree in 
favour of the plaintiffs for one-third of the 
admitted amount paid by them, against each 
of the first two defendants. The first defend- 
ant appealed to the District Judge and 
persuaded him to hold that no contribution 


could be claimed in respect of payments made . 


to the assignee af the decree, inasmuch aa 
under section 148, clause (A), of the Bengal 
Tenancy Ast the assignee was not entitled 
to execute the decree as he had not obtained 
an assignment of the-,land itself. The 


District Judge accordingly allowed the appeal _ 


and made в decfee in favour of the plaintiffs 
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in reapect of the payment made to the ori- 
ginal decree-holder himself. The plaintiffs 
have now appealed to this Court. 

“On behalf of the respondenta a preliminary 
objection has been taken that the appeal is 
incompetent under section 102 of the Code of 
Civil Procedure, which provides that no 
second appeal shall lie in any suit of the 
nature cognizable by the Court of Small 
Causes when the amount or value of the 
subject-matter of the original snit does not 
exceed Rs. 500. The amount claimed in the 
suit is leas than Re. 500. Consequently the 
question arises whether the suit is of & 
nature cognizable by a Court of Small Oauses, 
On behalf of the appellants, it has been 


contended that the suit is excluded from the 


cognizance of the Court of Small Cause by 
Article 41 of the second Schedule to the 
Provincial Small Oguse Courta Act of 1887. 
That clause excludes from the jurisdiction of 
Small Oause Courts а suit for contribution by 
& sharer in joint property in respect of pay- 
mente made by him of money due from a co- 
sharer. On behalf of the respondents, it has 
further been contended that assuming the 
decree to be capable of execution at the 
instance of the assignee, it could be eiecuted 
only as а money-decree and that consequent- 
ly the liability which was satisfied by the 
payment made by the plaintiff was a personal 
liabjlity of the judgment-debtor, and not в 
liability which rested upon their joint 
property. In our opinion there is no founda- 
tion for the contentions of the respondents. 


Article 41 of the second Schedule to the 
Provincial Small O&uze. Oourta Act olearly 
contemplates suits of three classea: first, a 
suit for contribution by a sharer in joint 
property in respect of payments made by 
him of money due from & co-sharer; secondly, 
a suit for contribution by a mortgagor of. 
joint property in respect of payments by him. 
on account of the property; and thsrdly, & suit 
for contribution by a member of an undivided 
family in respect of payments made by him 
on account of the family. The case before 
us falls within the first desoription of suits, 
It is clearly a воњ for contribution as it is a 
suit by some of several persons, bound by a 
common liability, who have discharged the 
joint obligation, to compel their co-sharera to 
make good their shares: Satya Bhusan 


ta 
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Bandopadhyaya v. Krishnakals Bandopadhyaya 
(1). Ithas been commenced by persons 
who are sharers in joint property; at apy 
rate, they were sharers in joint property 
at the time when the money fell due from 
their co-shares and the suit is iu respect of 
payments made by them of money due from 
their co-sharers. All the three elements are 
consequertly satisfied and the case falls with- 
in the scope of Article 41. The preliminary 
objection consequently fails. 

As regards the merita ot the appeal, it has 
been argued on behalf of the respondents in 
support of the view taken by the District 
Judge that the case does not fall either with- 
in section 69 or section 70 of the Indian 
Contract Act. It has been contended that 
the assigree of the decree for rent was not 
entitled at all to execute the deoree in view 
of the provisions of section 148 (A) of 
the Bengal: Tenancy Act, thatis, he was 
not tree to execute the decree either 
as a decree for rent or as a decree 
for money. It is not necessary for us to 
determine whether the contention is or is 
not well-founded. As was pointed out by 
this Court in the case of Manuratian Nath 
v. Hari Nath Das (2), there is a conflict of 
judicial opinion upon this question ; while 
some of the authorities are in favour of a 
strict and literal construction of section 
148, clause (h), of the Bengal Tenancy Act, 
there are other oases which support a 
liberal interpretation of this provision of 
the law. We shall, however, forthe pur- 
pose of the argument placed before us, 
assume in favour of the respondents that 
the assignee of the decree was noi entitled 
to execute the decree even as a decree 
for money as he had. not obtained an 
assignment of the landlord’s interest in 
the land. It доев not follow, however, that 
the effect of the assignment was to er- 
tinguish the liability of the judgment- 
debtor under the decree. In the first place, 
it is plain that if at any time before the 
decree was extinguished by limitation, the 
assignee of the decree obtained an assign- 
ment of the landlord’s interest in the land, 
the bar imposed by clause (A) of section 148 
would be-emoved and he would be in a 


ition to enforce the deoree. In the 
abs 94 Ind. Ова, 250; 20 O. L. J. 196; 18 0. W.N. 


1908. : 
(2) 1 0. 1.7.500 at p, 6023 
Ф 6 
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second place, it is equally clear that if 
the assignee re-transferred the deoree to the 
assignor, the latter would be in a position 
to enforce the decree. Neither of these 
positions could be supported if the view 
were maintained that the effect of the 
assignment was to extinguish the judg- 
ment-debt completely. The true position 
consequently is this. The judgment- 
debtors were liable under the decree, but 
the person who held the decree was not in 
a position to apply. to the Court for 
execution till a certain contingency had 
happened. It was in these circumstances 
that an application for execution was made 
by the a&assignee, and the Court ordered 
execution to issue. Execution was taken 
out against the plaintiffs and they satisfied 
the decree by payment mado to the assignee 
under compulsion of legal process. In 
these circumstances it is plain that what 
was done by the plaintiff was done law- 
folly within the meaning of section 70 of 
the Indian Contract Act. To bring а case 
within the acope of that section © three 
conditions must be fulfilled. First, the 
thing must be done lawfully ; secondly, it 
must be done by a person not intending 
to act gratuitously; and thirdly, the pergon 
from whom the act is done must enjoy 
the benefit of it. Now we have held that 
the payment was made lawfully, and in 
this view we are supported by the decision 
of this Courtin the case Mohendra Ghoshal v. 
Bhuban Mardana Lal (3). Was thenthis pay- 
ment made by persons who did not intend 
to act gratuitously P It is obvious that 
when they made the pryment, they did 
поё intend to act gratuitously. Finally, 
the question arises, whether the person for 
whom the act was done has enjoyed the 
benefit of it. It has been argued on be- 
half of the respondenta that as the decree 
was not capable of execution at the moment 
when the payment was made, the plaintiffs 
have not by the payment conferred any 
benefit upon the defendants. This argu- 
ment is obviously fallaciong. As we have 
already explained, the jnudgment-debt had 
not been extinguished and the defendants 
were still liable to have the decree executed 
against them by the assignee if he obtaired 

8) 6 Ind. Cas, 810 880.1, 12 Q. L. J. 588, 14 0. 


mnn . 
е 


Vol. XXVII] 
LAXMANDAS HARAROHAKD t, BABAN BHIKART. 


an assignement of the landlord's interest 
or by the assignor if he obtained & re- 
transfer of the.decree. The benefit which 
has been conferred upon them by the 
payment is that they have 
from’ ‘the lability to be pursued either by 
the assignee or the assignor of the- decree. 
It has been suggested on beMalf of the 
respondents that’ the payment made to 
the assignee does not operate as a valid 
discharge of the decree. For -this con- 
tention there is, in our opinion, no founda- 
tion. Section 148 (Ah) of the Bengal 
Tenanoy Act does not provide either directly 
or by implication that if a payment ів made 


to the assignee and is accepted, the decree : 


ig not thereby satisfied. There is nothing 
to prevent the assignee from accepting the 
_ payment of the decree and certifying such 
payment to the execution Court.  - 


The position consequently reduces. to this. 


The defendants along with the plaintiffs 
wero liable to satisfy the judgment-debt 
under a decree held by the fourth defend- 
ant. The decree was assigned to the 
third defendant. He was, under certain 
circumstances, entitled to execute the decree, 
and it was not impossible that the fourth 
defendant might also be placed ina posi- 
' tion to execute it by re-assignment. The 
third defehdant did, as a matter of fact, take 
out execution of the decree. Under compal- 
sion of legal process, the plaintiffs have 
satisfied that deoree. We are clearly of 
opinion that the case is covered by section 70 
of the Indian Contract Act, and that the 
defendants are liable to be called upon by the 
plaintiffs to contribute. It is not necessary to 
-discuss in detail the terms of section 69 of 
the Indian Contract Act, but it is ‘obvious 
that the case ia covered by the section as 
well That section provides that a person 
who is interested in the payment of money 
which another is bound by law to pay and 
who, therefore, pays it, is entitled to be 
reimbursed by the other. Here the plaintiffs 
were interested in the payment and were even 
bound by law to make it. Itis by reason of 
tha? payment that the decree-holder, who 
would otherwise have proceeded with ereou- 
tion, has not enforced the decree. The view 
we take is supported by the decision of this 
Court in the case ef Pankhabgh  Ohaudhuram 
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v. Nomhal Singh (4) where the earlier 
decisions will be found reviewed. We are, 
ihexefore, of opinion that whether we apply 
section 69 or 70, it is clear that the plaintiffs 
are entitled to succeed: and this conclusion is 
obviously in harmony with the principles of 
justice, equity and good conscience. 

The result isthat this appeal is allowed, 
the decree of the District Judge set aside 
and the suit decreed against each of the first 
two defendants for the sum claimed in the 
plaint together with interest and costa. The 
other defendants will bear their own costs. 


Appeal allowed. 
e 21 Ind. Cas, 207; 19 0. І. J. 72, 18 О. W. N. 
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BOMBAY HIGH COURT. 
Егквт Civi, АррвАІ No. 166 ov 1918. 
August 7, 1914. т 
Present:—Sir Basil Scottt, Kr., Chief. Justice, 
and Mr. Justice Beaman. 
LAXMANDAS HARAKOHAND— 
DEFDXDANT—ÀPPELLANT 
tersvas " 
BABAN DHIKARI—Puarntirr— 
1 RESPONDENT. 

Dekkhan Agriculturists! Relief Act (XVII of 1879), 
вз. 16D, 16—Morigage transactions Subsequent money- 
dealings—Claisms for both accounts not to be combmed, 
sulturists’ 
filed by a 
where the time 


Under section 16D of the Dekkhan 
Belef Асі, а suit for an account may 
m -agriculturist even 
named for payment has not yet expired undof the 
mortgage, and he may have either a declaration of 
the amount duo on the mortgage or ho may combine & 
declaration of tho amount due with a deoree for 
redemption. 

Bection 16 enables him to sue for a general aocount 
of money dealings between him and the lender and 

bare declaration of the amount due, withdut any 
relief being claimed. 

But he not permitted to import the relief to 
which he is entitled by way of redemption wnder 
soction 15D into his claim for an account under section 
16, and thus to get the benefit of surplus fita 
remaining inthe hands of the martgagee under the 
usufructuary mortgage. 

First appeal from the. decision of the 
Additional First Olass Subordinate Judge 
at Dhulia, in Civil Suit No. 948 of 1910. 

‚ Mr. G. 8. Rao, for the Appellant. 

Mr. P. B. Shtngne, for the Respondent. 

JUDGMENT.—The defendant in this suit 


has had dealings with the plaintiff for many 
Я ‚өө: 


К | 
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yéars and has advanced money to him upon 
mortgage, snd balances due on old accounts 
have been secured by the mortgage of 
property of the plaintiff. The mortgage- 
bonds ontstanding at present are Exhibits 
68, 64 and 65, which do not all relate to 
the same property, Exhibit 65 relating to 
property entirely different from that to 
which Exhibits 63 and 64 relate. The 
last of these mortgage-bonds was executed 
in December 1903. Further monetary 
dealings took place between the plaintiff 
and the defendant which are evidenced by 
promiasory notes commencing with the lst 
of August 1905. The defendant in 1909 
and 1910 brought four suite in the Jalgaon 
Court upon promissory notes exeouted by 
the plaintiff subsequent to July 1905. 

The plaintiff then instituted a suit for s 
general account under the Dekkhan Agricul- 
turiste’ Relief Act, and for redemption of 
the mortgaged property, and upon his 
application the four suite filed in Jalgaon 
on promissory notes were transferred by 
the District Court, Khandesh, to the First 
Olass Subordinate Judge in Dhulis. That 
Judge has now tried the plaintiffs suit for 
account and redemption, and in taking an 
account he has made пр оре general account 
of the mortgage transactions and the 
promissory nate transactions. Themortgages, 
he finds, were satisfied by profits received 
by the'defendant some time prior to April 
1906, and he has taken the defendant as 
being in receipt of profits at the rate of 
Re. 2,000 а year under his mortgages, which 
profite subsequent to the date of the 
gatisfaction of the mortgage- debta he has 
applied i in the account in reduction of the 
qefendant’a claim upon the promissory 
potet. 


That manner of taking an account has 
been challenged in this appeal. It 
is contended on behalf of the defendant 
that every mortgage of separate property, 
even where the suit relates to more than 
one mortgage, must be the subject of 
separate account under section 13 of the 
Dekkban Agricultnriste’ Relief Act and 
that under each separate mortgage the 
mortgagee is entitled to retain such surplus 
profita os he may have got before the date 
of the redemption suit or the date of the 
redemption detree, and as ап authority 

ee А . 
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for that contention, the judgments of 
Sir Charles Sargent in Janoy v. Jamoji (1) 
and Ramachandra Baba Sathe у. Janar 
das Арай (2) are referred to. Now if 
those authorities apply here they are bind- 
ing upon us. Butit appears to me that 
the case may be decided in favour of the 
appellant upon asomewhat different ground. 
The mortgagor’s right: to file & suit for 
an account and redemption rests upon the 
provisions of the Dekkhan Agriculturiste’ 
Relief Act, and that Act makes provision 
for two different classes of suits for account 
by  agriculturists. Under section 15D a 
suit for an account may be filed by a 
mortgagor-agriculturist even where the time 
named for payment has not yet expired under 
the mortgage, and he may have either a 
declaration of the amount due on the 


mortgage or he may combine a deolara- 


tion of the amount due with а deoree for 
redemption, Thatis a section which relates 
purely and exclusively to mortgage trans- 
actions. Then there is another section, 
section 16, which enables him to sue for 
& general account of money dealings between 


. him and the lender, and that section 16 


enables him to sue for & bare declaration 
of the amount due 
being claimed. It says:— Any agricul- 
tarist may sue for an account of money 
lent or advanced by a creditor and for в 
decree declaring the amount, if any, still 
payable.” But naturally he does not 
require any further reliefs than that. The 
plaintiff does not wish to be authorized to 
pay if the payment is inconvenient to him, 
as soon as the amount due is ascertained. 
Therefore, the two sections where accounts 
are contemplated stand on a differant foot- 
ing. The plaintiff here, however, has 
combined his claim for account of the 
mortgage transactions with his claim for 
an account of the moneys lent upon pro- 
missory notes, and he has soughtto import 
the reliéf to which he is entitled by way 
of redemption under section 15D into his 
claim for an account under section 16, and 
ihus. to get the benefif of surplus profits 
remaining in the hands of the mortgagee 
under the usufrucinary mortgage. This we 
do not think he is permitted to do by 
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the provisions of the Act, and if it were : 


"necessary to go further, it would be sufficient 
to point out that the result would be con- 
trary to the decisions of Sir Charles Sargent 
which Ihave already referred to. 

We, therefore, cannot accept the ascount 
taken by the lower Court, and the decree 
must be set aside and the suit remanded 
for a fresh account, treating the mortgage 
account as entirely separate from the 
promissory note account, so that, the 
lender-mortgagee will not be account- 
able for surplus profits: received by him 
after the date when it has been found 
that the mortgage- olaims were satisfied. : 

The other point relating. to the account 
which was argued on behalf of the appellant 
related to the amount of profita with which 
the mortgagee has been charged, namely, 
Ha. 2,000. per annum. We do not think 
that we should interfere with the decision 
of the lower Court проп that point 
which was come to after careful considers- 
tion of all the evidence, for we- are not 
satisfied that the lower Court was wrong. 

As the learned Pleaders for the parties 


do not wish the mortgage-account to bere-_ 


opened] or to be taken’ again, we remand 
the qase simply in order that the promis- 
sory note account may be taken separate 
from the mortgage account. The plaintiff 
will be entitled to take back his mort- 
gaged property on the footing of the mort- 
gages having been discharged. and the 
suits on promissory notes will be dealt with 
by the lower Oourt in accordance with the 
result of the promissory note account upon 
the basis indicated in this judgment. 

The defendant: must pay half the costa 
in the lower Court and have his costs of 
this appeal. One set of costa to be set off 
against the. other. The rest of the costs of 
the suit on remand to be dealt with by the 
lcwer Court. -` 


Decree reversed. 
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CALOUTTA шан COURT. 
FULL SENCH 
APPEAL FROM ORDER No. 455 or 1907. 
APPEAL FROM ÁPPELLATM Dmaosma No. 2358 ° 
ов 1908. 
Letrags Parent АрриАІ No. 15 ov 1910. 
June 2, 1914. 

Present: —Bir Lawrence Jenkins, KT., 
Chief Justice, Justice Sir Harry Stephen 
Кт., Mr. Justice Woodroffe, 
Justice Bir Asutosh Mookerjee, Kr., and 

А Mr. Justice Holmwood. 
Ix АррБА No. 455 o» 1907 
DAYAMOYI-—APPAELLANT 


DOTEME 
ANANDA МОНАМ. ROY OHOWDHURI 
AND AROTHRR— RESPONDENTS. 
In ApPmAL No. 2388 or 1908 
Shaikh AZIM.—A»PPRLLANT 


terrus * 
GOLUK OHUNG alias CHANDAR МАТН 
OHUNG AuNp.orHa88— R88PONWRNTS, 
Іх L. P. A. No. 15 oz 1910 
AMBIKA OHARAN MANDAL-—A»PPBLLANT 


TOTIUS 
RAM OHARAN PRAMANIOK AND orumrs 
__Вивронриктв. 


mnciples f 
rent ee a to set ands saleo—Tramaferse 

representative judgmentidebtor—Civil Procedure 
Goda (Act Vof md s 47. 

The principles regarding the transfer for value of 
ae sg пош» apart from custom or local 
usage ыз upon modern authority are: 

1. The transfer of the whole or & part is operative: 


as the rayat: 
7 where it is made voluntanly, B 
b; where ibis made involuntarily and tho raiyat 


wiih knowledge failsor omits to have the salo set asido, 

A slo is made involuntarily where ib is in exeon- 
tion of a monsy-decree, but not of а decree founded 
on а mortgage or charge voluntarily made. 

2. The transfer ıs operative as against thé landlord 
in all oases in whioh i$ is operative against: the raiyat, 
provided the landlord has given his previous or 

mt consent. Where the transfer is a sale 

of the whole holding, the landlord, in the sbeenge of 
his consent, is ordinarily entitled to enter on the 
holding, but whero the transfer is of a 
eek he or nob by we 
nor ornatae 


section 87 of the ao ee (D) 


Bengal Tenancy 
А танага Ment af the holding, or ere a repudiation of 


the tenancy, 

Whether there has been ә relinquishment or 
repudiation or not, depends on the substantial effect 
of what has been done in each case. 


8. The transfer of the whole өгө partia Operativo 
as against all other. persona where it is operai ve 
арай the тоўуп, . 
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A person, who without the landlord's consent pur- 
chases from в raiyat & portion of an occupancy hold- 


ERES ө on the ground of fraud. 

Where а portion of an occupancy holding is trans- 
ferred, the transferee can by suit recover possession. 
rom the landlord who has forcibly dispossossed him. 

A right of oocupancy, which is not transferable by 
custom or local usage, can be transferred. 

А. holding эра. from the right of ocoupenoy 
cannot be transferred. 

Full Bench Reference against the order of 
* the Subordinate Judge of Tippera, dated the 

91st May 1907, confirming that of the 

Мапа of Nobinagar, dated the 28th December 

1906, in Appeal from Order No. 455 of 1907. 

Full Bench Reference against the decision 

' of the Subordinate Judge of Mymensingh, 
dated the 28th May 1908, modifying the 
decision of Munsif of Mymensingh, dated 
the 8th July 1907, in Appeal from Appel- 

late Decree No. 2888 of 1908. 


Full Bench Reference under section 15 of 
ihe Letters Patent from & decision of Mr. 
Justice Digambar Chatterjee, dated the 25th 
January 1910, in Appeal from Appellate 
Decree No. 2379 of 1908, against the decision 
of the Subordinate Judge of Jessore, dated 
the 17th July 1908, modifying that of the 
Munsif of Narail, dated the 29th November 
1907, in Lettera Patent Appeal No. 15 of 1910. 


` FAOTS of Appeal from Order No. 455 of 
1907 appear fully from the following Order 

. of Reference made by Coxe and Doss, JJ., 
on the 14th July 1908. 

Jn this case the respondent No. 2 was 
the owner of an occupancy holding which 
was not transferable by local custom or 
usage. He sold a portion of it to the 
appellant. The landlord afterwards sued 
for rent and obtained a decree. In execu- 
tion he sold the holding and purchased it 
himself. The appellant then applied under 
sections 244 and 311 of the Civil Procedure 
Code and section 178 of the Tenancy Act to 
have the sale set aside. The lower Appellate 
Court has decided against the appellant and 
hence this appeal. 

Two points are taken in appeal— 

Firs.—That the Subordinate Judge was 
wrong in holding that ¢he appellant was not 

ee fem 
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entitled to maintain the application under 
sections 311 and 244; and 


secondly. —That he was wrong in holding 
that the deoree-holder'a purchase was not 
proved to have been effected on behalf of tho 
judgment-debtor. : 


Taking the second point first, we think 
that the decision of the Subordinate Judge 
on this point is one of fact that cannot be 
questioned in second appeal. 


With regard to the first point, the Sub- 
ordinate Judge has decided the fourth point 
laid down for decision in his judgment in" 
favour of the appellant. That point i ia thus 
stated: “Whether the sale notices were 
suppressed by fraud of the decree-holder.” 
So we may take it ana finding of fact, with 
which we cannot interfere in second appeal, 


‘that the sale was obtained by the decree- 


holder by fraud. But the Snbordinate 
Judge holds that the appellant being в pur- 
chaser of a portion of a non-transferable 
occupancy holding was not entitled to apply 
under section 244 of the Civil Procedure 
Code at all. 

- The question whether the appellant is 
entitled to apply under section 244 dependa 
on tbe question whether he is rppresenta- 
tive of в party io the suit, which depends 
on the further question whether he has 
an interest in the judgment-debtor's pro- 
perty which is affected by the decree. his 
is laid down in Ishan Ohunder Sirkar v. 
Bent Madhub Sirkav (1), which has been 
followed in several of the cases to which 

we propose to refer. It is clear enough 
that if the appellant has purchased any 
interest of the judgment-debtor, that interest 
is bound by the decree, and the appellant 
is so fara representative of the judgment- 
debtor and is entitled to apply under sec-. 
tion 244. The question, therefore, narrows 
itsalf down to this, namely, whether a 
person who purchases without the land- 
lord’s consent a portion of an occupancy 
holding not transferable by local custom 

or usage without the Iasndlord’s consent, 

can be said to have purchased any inteyeat 
at all in the property. The Subordinate 
Judge has relied on Srimats Nissa Bibi v. 


(1) 24 о, 62 ÙP. B.), 19. W. М. 29, 
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Radha Kishore Manthya (2). In that case 
the applicant to set aside the sale was a 
mortgagee of the holding, and the learned 
Judges held that hie right to have the 
sale set aside depended .on the question 
whether or not the holding was transferable 
by Лоса] usage. They remarked: “If 
Buch interest was .not transferable either 
according to law, custom or local usage, 
then weare of opinion that the applicant 
could not rightly be regarded as a represente- 
-tive in the proper sense of the word and as 
falling within the provisions of section 244, 
.Oivil Procedure Code." This finding was 
necessary for the decision of the case, for 
by necessary implication in the order of 
remand the learned Judges directed the 
lower Court to dismiss the application if it 
was found that the holding was not trans- 
ferable by local usage. 

The only distinction that the learned 
Pleader for the appellant can draw between 
this case and that quoted is that this is & case 
of a sale and that was one of a mortgage. But 
& perusal of the decision itself will show 
that it refers generally to all transfers. We 
think there is no real distinction between the 
cases. А. sale of the holding for arrears of 
rent would have been aa fatal toa mortgage 
as {ов gale. 

We think, therefore, that if this decision 
i8 sound, we are bound to dismiss the appeal 
and to hold that in the present case, in 
which the holding is not transferable by 
custom, the appellant obtains nothing by his 
purchase and cannot be regarded as a 
representative under section 244, inasmuch 
as if he bought no interest, he has no 
interest to be affected by the decree. There 
is, of course, authority for the view that & 
purchase such as this oonveys nothing. 
We may refer to Btramalt Shatk Sh4kdar 
v. Gopikania Shaha (8), Kuldip Singh v. 
Gillanders Arbuthnot and Oo. (4) and Sadagar 
Strear v. Krishna Chandra Nath (5). 

On the other hand, however, it seems to have 
been held bynecessary implication in Bhagirath 
Ohanga v. Sheikh Hafisuddin (6), Ambika 
Nath ees v. ds Nath Moira (7) 
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and Ayenuddin Nasya v. Srish Chandra 
Banerjes (8) that a purchaser of an ocou- 
pancy holding not transfgrable by local 
custom or usage acquires вњ good title 
against his vendor and persons claiming 
through him, and it has been held further 
in Kabl Bardar v. Ohunder Nath Nag 
Ohowdhury (9), Durga Prosad Sen v. Doula 
Gasee (10) and Sheikh Gosaffur Hossein v. Н. 
Dablish (11) that & transfer of a portion 
of anocoupancy holding nottransferable by local 
custom or usage does not entitle the landlord 
to re-enter on the portion so transferred. In 
view of these authorities, though they are 
not expressly referred to, it has been held 
in Omar Ай Majhi v. Moonshi Bastrudeen 
Ahmad (12), following Kunja Behari Mundal 
v. Sambhu Ohandra Roy (18), to which 
Bungshtdhar v. Kedar Nath (14) may beadded, 
that a purchaser of a portion of an oc- 
cupancy holding, whether transferable or 
not, is entitled to apply under section 810A. 
and, therefore, following Axgar Als v. Asabod- 
din Казу (15), quoted above (P), under 
section 244, It has been sought to distin- 
guish the present case from Omar Alt Мајћ v. 
Moonsht Basirudsen Ahmad (12) on theground 
that the application in the latter case was 
under section 310A. The words in both 
kection 810A and section 811 are “ persons 
whose immoveable property has been sold,” 
and the whole point is whether the purchaser 
can be said to have any property at all in 
the holding. In Asgar AU v. Asaboddin Kast 
(15), the application was under section 311and 
section 244. We think there is nothing in 
this distinction and that if the decisions in 


Omar Als Majhi v. Moonsat Banrudeen Ahmad ` 


(18) and Asgar Ай v. Asabodlin Kam (15', 
&re correct, we are bound in the present case 
to allow the appeal and to hold that the 
appellant is a person whose immoveable pro- 
perty has been sold and is а representative 
of the judgment-debtor under section 24%. 
We think, therefore, that there is a real 





-_conflict of authority and that the appeal 

8, 11 0. W. N. 76. 
| 20 О. 590. 

10) 1 0. W. N. 100. 
(11010 W. N. 162 
(12) 7 O. L J. 282. 

13) 8 О. W. N. 282 
ad 10. W.N. 114. 
(15) 90 W.N 134, 
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ought to be referred to a Full Bench, and 
we refer it accordingly. Ав Rule 11 of the 
rules for references to a Full Bench by 
implication requires that we should state 
our own opinion on the point referred, we 
may say that we agree with the decision 
in Omar Als Majhi v. Moonshi Basirudeon 
Ahmad (12), and it necessarily follows that 
wo differ from the view taken in Srimah 
Nissa Bibi v. Radha Kishore Мамкуа (2). 
We would formulate the point to be decided 
in the following way : 


“ Тв а person, who without the landlord’s 
consent purchases froma rasyat the whole 
“or a portion of an ocoupency holding, which 
ia not transferable by local custom or usage, 
entitled to apply under section 244 of the 
Civil Procedure Code as a representative of 
the raiyat to have s salo of the holding in 
exeóution of a decree for arreara of rent sot 
aside on the ground of frand?” 


Subsequently the terms of the reference 
were modified by an order which ran as 
follows : 


“We direct that this reference do stand 
over generally, and the reference be treated 
as including the question whether the 
appellant can be considered as & represen- 
tative of the judgment-debtor, regard being 
had to the fact that he purchased before 
suit and the words ‘the whole or’ be 
omitted from the present reference.” - 


FAOTS of Appeal from the Appellate 
Decree No. 2388 of 1908 appear from the 
following Order of Reference made by 
Chitty and N. Ohatterjea, JJ., on the 28rd 
March 1911. 


This is an appeal by the plaintiff in а 
suit brought by him to recover possession 
jointly with defendant No. 44 of certain 
land. His suit was dismissed by the Munsif, 
but the Subordinate Judge has given him 
a decree for one-fourth of his olaim, on 

. the ground that he had been recognized as 
tenant by some of the co-sharer landlords 


holding a share of 4 annas. As to the facts, . 


^ Ңң ія found that the jote in question belonged 
to Hari Das Mondal and Parasuram Nama 
Das, two brothers, in equal shares. De- 
fondanta Nos. 1 and 2 are: the sons of Hmi 
Des. Оп Parasuram's death, his widow, 
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defendant No. 44, snocesded to his 8-annas 
share, and sold 7 annas 15 gandas to the 
plaintiff on 25th Ағат, 1308 (9th July 
1901). Within two years before suit filed; 
the plaintiff was dispossessed of his portion 
of the holding by the 12-anna co-sharer 


landlords, who settled these lands witb- 


defendanta Nos. 6, 8 and 12. Ib appears 
that defendent No. 44, plaintiffs vendor, and 
her co-sharers are in possession of the 
remainder of the holding, and ib is not 
alleged that they had ceased to pay the 
rent of the entire holding before the ouster 


of the plaintiff by the 12-anna co-sharer. 


landlords. -It was conceded by the learned 
Vakil for the appellant that if the case of 
Kuldip Singh v. Gillanders Arbuthnot and 
Company (А) is to be followed, then his 
client has no case. That case isa distinot 
authority for the proposition that -the mere 
fact of a plaintiff having onoe had posses- 
sion would not entitle him as against the 
landlord to recover possession in a anit not 
under seotion 9 of the Specific Relief Act. 
As against the landlord he must show some 
title. 
plaintiff of в portion of the joie was not 
binding on the landlords, he was unable to 
show & title qn which he oould olaim to 
be reinstated in possession. That саб is 
on all fours with the present. It was 
distinguished in the cases of Benodiné Dassi 
v. Peary Mohan Haldar (10) and Asgar Als v. 
Asaboddin Kasi (15). In each of these cases 


..the Oourt remarked that had the case of 


Kuldip Singh v. Gillanders Arbuthwmot & 
Company (4) been directly in point, they 
would have had to consider whether the 
matter ought not to be referred toa Full 
Bench. The same remark was made in the 
case of Rat Kamalancart Persad Singh Baha- 
der v. Maharaja Harbullabh Narain Singh 
Bahadur (17). Kuldip Singhs case (А) was 
again distinguished, but without any note 
of dissent, in Ashok Bhuiyan v. Karim Bepari 
(18). In that case the Court pointed ont 
that Kuldip Singh’s case (4) is no authority 
for the proposition that a purchaser of a 
portion only of & joie gota no title at all. 
It was again distingnished in the case of 


In that case as the transfer to the: 


ж? 
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Gour Kaibarta v. Srimatt Tarajan Bibi (19), 
where the plaintiff sued not the landlord 
-but other tenants. On the other hand, we 
find that Kuldip Singh’s case (4) was followed 
in the case of Manoda Sundari Dari v. Modhu 
. Budam Das (20), one of the Judges being & 
member of the Bench in both cases. We 
cannot find that Kuldip Singh’s caso (4) has 
ever been overruled. At the same time ib 
is questionsble whether the principle upon 
which it proceeds is entirely consistent 
with the principle on which the cases of 
"Kabil Sardar v. Ohundsr Nath Nag Ohowdhry 
*(9), Durga Prosad Sem v. Doula Gasse (10), 
Sheikh Gosaffur Hassein v. Е. Dablish (11) and 
Bat Kamalencart Persad Singh Bahadwr v. 
Maharaja Harbullabh Narain Singh -Bahadur 
(17) are based. These cases appear to rest 
upon the principle that where an occupancy 
ratyat transfers a portion of his holding 
but remains in possession of the remainder 
and pays rent for the entire holding, the 
tenancy still subsists and there is no 
abandonment of the entire holding, which 
alone can entitle the landlord to eject the 
transferee. 

If Kuldip Singhs case (4) was correctly 
decided, it follows that so long as the 
trangferes of a portion of a holding can 
remain in ion, he can shelter himself 
under the title of his transferor, the oc- 
eupancy raiyat, and the landlord cannot 
evict him by prosess of law. If, however, 
. the landlord can by any” means prevent 
his getting into posseasion, or, when he has 
got into possession, can oust him by 
force, the transferee has no remedy at law 
by suit against the landlord. This is no 
doubt somewhat of вп anomaly, and puts 
a premium upon violence, the landlord 
being tempted to take the law into his own 
hands. Kuldip Singh’s case (4) is perhaps 
indirectly supported by the decision inthe 
recent case of Agarjan Dsbi v. Panaulla (21). 


As serious doubts have been cast on the 
correctness of the decision in Кыр Singh's 
case (4) апа asthe questions raised are of 


(19) 8 €: L. J. 101. 

(20) 8. А No. 528 of 1901 decided on August 18th 
1908, (unreported . 

(21) 8 Ind. Oaa. 452; 87 О, sn 140 W, N. duo 
O.L. J. 169, 
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very great importance, we would refer for 
decision by- & Full Bench the question 
whother inthe case of a transfer of a 
portion of an occupancy holding, such 
transfer not binding the landlord unless 
made with his consent, the transferee can 
by suit recover possession from the landlord 
who has forcibly dispossessed him. 


FAOTS in Letters Patent Appeal No. 15 
of 1910 appear from the following Order 
of Reference, made by Jenkins, O. J., and 
N. Ohatterjea, J., on the 25th June 1912 :— 


The plaintiffs sued to recover possession of, 
an occupancy holding, alleging that they” 
had purchased the same ata gale held in 
execution of a money decree against one 
Kristo Dase. The defence was that Kristo 
Dass had no title to the lands, that the hold- 
ing being non-transferable no right passed 
to the plaintiffs and that the suit was not 
maintainable, as one Narain, the nephew of 
Kristo Dass, who had & share in the holding, 
had not been made a party. The Court of 
first instance held that only a four-annas 
share of the holding belonged td Kristo Das, 
four annas to Narain, and the remaining 
eight-annas share belonged to the contesting 
defendants Nos. 1 and 2; that the holding 
not being transferable nothing passed to the 


plaintiffs at the sale, and that the suit was, 


bad for non-joinder of Narain, and dismissed 
the suit. On appeal the lower Appellate 
Court held that the suit could not be dis- 
missed for non-joinder of Narain, but*that 
he would not be bound by the deoree, and 
that defendants Nos. 1 and 2 who were Kristo 
Dass’a co-sharera in the holding could not 
raise the question of transferability of the 
holding, and gave a decree to the plaintiffs 


for joint possession in respect of a four- . 


annas share of the lands. That decree having 
been confirmed on second appeal bx Mr. 
Justice Digambir Ohatterjee, the present 
appeal has been preferred by the defendants 
Nos. 1 and 2 under the Letters Patent against 
his judgment. It appears that Kristo Vass, 
whose interest was purchased by the plaint- 
iffs, did not contest the plaintiffs’ claim. 
The landlord of the holding brought a 
suit for arrears of rent against the defend- 
ants Nos. 1 and 2 and Narain, and so far 
has not recognized the plaintiffs as tenants 
and is no party to the suit, 


wo 
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The point for consideration in thia appeal 
is whether the question of transferability of 
Kristo Dass's share in the holding can.be 
raised by the defendants Nos. 1 and 2, and 
this depends upon the question whether a 
right of occupancy nottransferable by custom 
or local usage is a right that is merely 
personal to the ratyat and as such cannot be 
transferred at all, or is a right the transfer 
of whioh is valid against all persons other 
than the landlord so that no one except 
the landlord can take exception to the 
validity of the purchaser’s title. There is 
в considerable conflict of judicial opinion on 

* the point. 


Before the Bengal Tenancy Act was passed, 
it was settled by a Full Bench in the case of 
Narendra Narain Roy v. Ishan Ohundra Gen 
(22) that а right of occupancy was a right 
that was personal to the тауп and conld not 
be transferred. The question there arose be- 
tween the landlord and the transferee. Sub- 
sequent to the passing of the Bengal Tenancy 
Act, in the case of Biramalk Sheikh Shikdar 
v. Gopikania Shaha (3), the learned Judges, 
after & consideration of the provisions of the 
Bengal Tenancy Act, came to the same con- 
clusion, andit was held in that case that 
the tenant whose ocoupancy holding had been 
sold in execution ofa money-decree could 

. himself raise the question thatthe holding 
was not transferable in a suit by a purchaser 
for possession of the holding and that the 
tenant was not barred by the provisions of 
section 244, Civil Procedure Code. Biram- 

' aks case (3) was followed іп a number of 
casos where such а question was raised by 
the tenant, with this qualification that if 
the tenant was aware of the execution pro- 
ceedings and having had opportunity of 
objecting did not objeot, he was prealuded by 
the provisions of section 244, Civil Procedure 
Code, from raising the question subsequently. 
The case of Durga Charan Mandal v. Kali 
Prasanna Sarkar (23) may becited as an 
instance of this class of cases. 

In the oase of Agarjan Bibi v. Panaulla 
(21), в suit for possession by the purchaser 
of a share of an occupancy holding was 
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resisted, not by the tenant who had transfer. 
red his share, but by his co-sharers, and i$ 
was held that it was open to tenants in 
occupation of a portion of the joe, +. e., the 
oo-sharers of the vendor, to question the 
validity of the transfer. 


A different: view has been taken in other 
cases, vis., that the question of transferability 
is one that might be raised by the landlord 
but cannot legitimately be raised by trespass- 
ers, and that whatever might be tbe precise 
nature of the tenants’ interest which is 
purchased, it has a market-value and -the , 
transfer is capable of being recognised by 
the landlord, and that the purchaser ia 
entitled to be protected in the enjoyment of 
his purchase against all the world excepi 
possibly hia landlord, see Basarat Mandal v. 
Sabullah Mandal(24), orinother words, as ob- 
served in the caseof Hari Das Bairagi v. Udoy 
Ohandra Das (25), the transfer of an occu- 
pency holding ia not a void transaction, and 
is voidable only at the option of the landlord. 
And in several cases, for instance in Ayenud- 
din Nasya v. Srish Ühandra Banerji (8), it 
has been held that ina suit between two 
rival claimants (both of whom derive their 
title from the tenant), neither of whom is 
the original tenant nor the landlord,*the 
question of transferability does not arise. 
These cases, however, can be explained by 
the doctrine of estoppel. 

A sale of occupancy holding has been 
held to be valid if -settlement ія made by 
the landlord with the auction-purchaser as 
soon ag can reasonably be expected after 
the sale, see Dwarka Nath Рај ү. Tarini 
Sankar Roy (26), and an objection to the sale 
of a holding with the consent of some of 
the landlords was overruled in the case of 
Shukuruddin Ohowdhury v. Rani, Hemangini 
Debi (27), on the ground that the non-consent- 
ing landlords might give their consent after 
the sale is held, but that the decres-holders 
must take the risk and the purchaser must 
purchase at his peril. 

in the case of a voluntary transfer ib has 
been held thatthe transferor cannot auestion 


(24) 2 C. W. №. oclxxix. 
(25) 8 О. L. J. 281; 12 О. W. М. 1088. 
(28) 34 О. 199; 11 0. W. N. 518,6 O. L J. 204 
(37) 18 Ind. бел. 309, 16 О. W. N 429. 
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the validity of the transfers. See Bhagirath 
Ohanga v. Hajfiuddiw (6), but such cases 
proceed on the ground thatthe transferor 
is estopped from impugning the validity of 
his own transfer. 

If the view that the transfer of an occu- 
^ pancy holding is valid ‘against all persons 
excepting the landlord, is correct, it is 
difficult to see how the ratyat himself whose 
right is sold at an execution, sale can quesi 
tion the validity of the purchsser's title, or 
why the validity of the tranafer should depend 
upon recognition by the landlord in cases 
. where the landlord does not impugn the 
transfer. If, on the other hand, occupancy 
holdings are not transferable at all, there 
does not seem to be any reason why persons 
in the position of the 
present case or even ‘trespassers in the 
possession of the land should not be entitled 
to question the validity of the tranafer, or 
why the purchaser should acquire a right of 
occupancy by consent of the landlord, 
although he might by virtue of fresh settle- 
ment become a non-occupanoy rasyat. 

The facta of the present cage are similar 
to those of Agarjan Bibi v. Panmaslla (21) 
referred to above, except thatin that case 
ihe purchase was made bya kobala which, 
howéver, does not make any difference in 
principle (the doctrine of estoppel not com- 
ing into operation either in that case or in 
the present), bui having regard to the 
conflict of views noticed above and having 
regard to the great importance of the ques- 
tions involved, we think the case should be 
referred to a Full Bench. 

"s questions referred to the Full Bench 


T) Whether a right of occupancy which 
ія not transferable by custom or local usage, 
is aright which сап be transferred at all. 

(її) If not, whether the holding араг 
from the right of occupancy can be trans- 
ferred. 

(211) In either case, whether the validity 


of the transfer can be questioned by any 
person other than the landlord of the 
holding. 


m these questions arise in & second appeal, 
the whole case ia referred tothe Full Bench. 


JUDGMENT OF.THE FULL BENCH. 
Jannins,[O.1J.—'These seyeral] references 
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have been heard consecutively, and as they, 
involve many ‘of the debatable points that 

te to the tranaferability of occupancy 
holdings, apart from local usage, it will be 


‘convenient to state our conclusion in general 


terms. This conclusion rests largely ona 
recognition of the paramount importance of 
upholding decisions on which dealings with 
property have béen extensively based. These 
decisions probebly mark a departure from 
earlier judicial prononncementa and the 
opinions of those who have studied this 
question in the past. The life of the law, 
however, it has been said, is not logic but 
experience, and the modern deperture is 
probably due io a change in economic con- 
ditions, which has brought into prominence 
problems that did not previously call for 
solution. 


The weight of modern authority establishes 
the following propositions regarding the 
transfer fór value of occupancy, holdings 
apart from custom or local usage:— 

1. The transfer of the whole ora part is 
operative as against the raiyat, 

(a) where it is made voluntarily, 

(b) where it is made involuntarily and 
the raiyat with knowledge fails or 
omita to have the sale set aside, 

A sale ia made involuntarily;where it is in 
execution of a money-decree, but not ofa 
decree founded on œ mortgage or charge 


‚ voluntarily made. 


2. The transfer is operative ав against the 
landlord in all cases in which it is operative 
against the rasyat, provided the landlord has 
given his previous or subsequent consent, 
Where the transfer is a sale of the whole 
holding, the landlord, in the sbeence of his 
consent, is ordinarily entitled to enter on the 
holding; but where the transfer is of a part 
only of the holding, or not by way of sale, 


the landlord, though he haa not consented, is | 


not ordinarily entitled to recover possession 
of the holding, unleas there has been (a) an 
abandonment within the meaning of Bec- 
tion 87 of the Bengal Tenancy Act, or (b) & 
relinquishment of the holding, or (c) а re- 
pudiation of the tenancy. Whether there 
has been ‘a relinquishment or repudiation 
or not depends on the substantial effect of 
what has been done in each case. 

3. The transfer of the whole for a Iperi ig 
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operative ёл against all other persons where 
it is operative against the raiyat. 

Applying, then, these propositions фо, ће 
questions propounded, we answer them ая 
follows: . 

(4). The question іп appeal from Order 
No. 455 of 1907 is nnswered in the affirma- 
tive. We accordingly hold that the appel- 
lant isa person whose immoveable property 
has been sold and is а representative of thè 
judgment-debtor under section 244 of the 
Civil Procedure Code of 1882. This appeal 
must, therefore, be allowed and an order made 
as prayed. Each party, however, will bear 
his own costa throughout. 

(її). The question in Appeal from Appellate 
decree No. 2358 -of 1908 is answered in the 
affirmative. The decree of the lower Appel- 
late Court is set aside and a decree will be 

3 passed i in favour of the p]aintiff for posses- 
sion, but each party will bear his own costs 
ihroughoat. ° ` 

(эй). The questiong i in Appeal from-Appellate 
Decree No. 2379 ' of 1908 are answered as 
Yollows: (1) in the affirmative; (2) in tbe 
negative; (3) in accordance with thé proposi- 
tions above set ont. The result will be that 
thia appeal will be dismissed. There will be 
no order as to costs of the Letters Patent 
Appeal on this reference. 

We would only add that the uncertainty os 
to the transferability of holdings has been 
one of the most fruitful sources of litigation, 
and it ia urgently necessary that it should be 
set at rent- -by the Legislature. 

Reference азге. 





COURT OF THE BOARD OF REVENUE, 
- UNITED PROVINOES. 
Revenue Partition No. 11 or 1918-14, or Rar 
-Barri Distrtor. 
es March 26, 1914. 
‘ Present: —Mr. Tweedy, J. M. . 
LAOHHMANC--—P LAINTITE— À PPELLAST 


Н - versus Е 
KANDHAT PRASAD—Devexpant— 
RESPONDENT. 
- . Ejectment, nolio .оў, validity of—Btatutory period, 
computation of. 

Whore with referenoe to the patta and kabuliat the 
statutory period of a tenant was to expire in June 
1918, -while-the notice of ejectment served upon- him 
required him to vacate his holding in May 1918: 

Held, that the notice was perfectly good in law, 
‘jnnsmtoh as the time for cjootment. fixed by the 
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Oudh Rent Act is with a viow to enable both the 
landlord and the tenant to make their arrangements, 
respectively, in time for the next year. 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated 15th October 1913, 
upholding that ot the Aseistant Colleotor, 
Rae Bareli, dated -2nd June 1918. 

FAOTS. A tenant held some land under 
& patia and kabultat, with reference to which 
his statutory period was to expire in June 
1913. The landlord issued against the 
tenant a notjce of ejectment in 1912, ac- 
cording to which the latter . was required 
to vacate his holding on or before tha 
15th of May 1918. The question for deci- 
sion, therefore, was whether the notice 
was to be considered good in law or bad as 
premature. 

Babus Kismat Rast Jagdhari and Gunga 
Dayal, for the Appellant. 

: Mr. E. Manuel, Pandit Bheo Dularey ^ Lal, 
Pandit Sawitri Bahay Shukla and Sardar 
Gurumukh Singh, for the Respondent. 


- JUDGMENT.- The points raised in this 
appeal are, with one exception, pointe of 
fact which cannot be touched in second 
appeal. The only legal point is that con- 
cerning: the atatutory period and I think 
that the Courts below are right. The 
notice i8 issued in November for ejectment 
from the beginning of the next Fasli year. 
No doubt, the notice requires the tenant to 
vacate on or before l5th May whioh is 
before the end of the year, but that, as the 
Assistant Collector has held, is simply for 
the oonyenience of the parties in order 
that the sem4ndar may be able to make 
arrangements for the next урата cultiva- 
tion and that the tenants also ‘may take 
up other land. On-15th May there are 
no crops standing and there is nothing that 
the tenant can remainin posseasion of. 
T dismiss the appeal with costs. 


Appeal dimntesed, 
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PUNJAB’ CHIEF. COURT. 
First Orne ArpaaL No. 946 or 1912. 
May 6,1914. | 
Present; —Mr. Justice Johnatone and 
Mr. Justice Rattigan. 
. MAHARAJ KISHEN—Devunpawt 
—APPELLANT 


voereus 
HAR GOBIND нр ANOTHER—PLAINTIEES — 


—HrsPoxDuNTA. 

Partnership—Jomt Hindu famuy—Death of mem- 
ber of famiuly—Partmerahip mot dissolosd-—Oontract 
Act (IX of 1872), г 258 (10) —Principle—Pariser«hip 
contmmucd after ite determination by deaih—Ismitation 
—Mamagei's statement as to date of dissolution— 
Estoppol — Surety bond to be 1604 in conjunction with 
partnership deed. 

A partnership betwoen certain individuals and 
a joint Hindu family is not dissolved by the death 
of & member of the joint family. 

The principle of law embodied in section 258 (10), 
Contract pA oe UE teed on the ground that partners 
cannot be to acquiesce in new partners 
being forced upon them. But this principle oan-; 
not apply when all that happens is that one 
of the sr gic by operation 
af law, entitled on tho death of his co-parcener to & 


share in the partnership than he previously. 


larger 
possa in his individual ospacity. 

When a p is determined by death aud 
the survi partners continue to carry on the 
businoes, the statute of limitation is no ber to 
taking the accounts of the new partnership by 
going into the accounts of the old partnership Du 
have Been carried on into the new paertnorshi 
without interruption or settjement, 

Ahma Bibi v. Abdul Kader Saheb, 25 M. 26 at pp. 
81, 82, refer-red to. 

Where the managing partner of a firm himself 
issues notices to its constituents informing them that 
the partnership had dissolved from s particular date, 
itis not open to him subsequently to contend that 
this was false and that the partnership had actually 
terminated sometime before. 

‘A surety bond executed in connection with a 
pertoership must be read in uy Mage rith tho 

p ment to which it makes exproas 
reference. A 
atrictl Fera the Uability of the surety cannot bo 
exten beyond tho period for which he was 
undertaking liability simply by showing that tho 
perinorahip, whioh, &ccording to the express provision 
af tho partnorship agrooment, ho was lod to bolievo 
was to terminato within a&spooifled period, was ш 
fact, by subsoquont mutual agreement of the 
partners to which he was по party, continued beyond 
that period. 


First appeal from diede of the District . 


Judge, Delhi, dated the 20th May 1912. 

Hai Babadur Pandit Sheo Narain and Lala 
Madan Gopal, for the Appellant. 

The Hon'ble Mr. Muhammad Shafi, К. B, 
for tho Respondents. 


JUDGMENT. —Plsintiffs, Hatgobind ami 
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Basheshar Lal, tiading under the name of 
Bashesher Lal-Hargobind, allege that by 
а written agreement, dated the lst оѓ 
Januhry 1901, a contract of partnership was 
entered into between (1) Maharaj Kishen, 

defendant No. 4, of the one part, and (3) 
plaintiffs’ firm and the frm of Ganga Ram- 
Jamna Das, represented by defendants Nos. 1, 


‚2 and 3. of the second part; thatundertheterms 


of this agreement the two said firma were to 
supply the capital for the business of the ' 
partnership; and that defendant No. á was 
to act ав manager, the profits being shared 
equally by the two parties. The agreement 
was, according to paragraph 6, to remain in 
force for three years from the date of starting 
work.’ Ву в bond, dated the 27th of March 
1901, Rai Bahadur Gursahai Mal, the father 
of defendant No. 4, undertook to stand 
security for all losses suffered by the two 
firms to the extent of defendant No. 4’s share. 
The said surety died before suit and defend- 
ants Nos. 4, 5 and 6 represent his estate. 
Plaintiffs in their plaiut, which was present- 
ed to the Court on the 22nd of December 
1910, allege that the partnership in question 
Was carried on up to the end of December 
1907 and was dissolved on the 1st of January 
1908, except in so far ns the carrying on of 
the business tras necessary for winding-up . 
purposes. They further state that the repre- 
sentatives of the fitmof Ganga Ram-Jamna 
Das have settled matters with themselves 
and are merely pro forma defendants in the. 
present suit. The plaint further seta out that 
the business of the partnership was hopelegsly ` 
mismanaged ahd that plaintiffs are entitled 
to claim a settlement of accounts from the. 
late. Manager of the concern—- Maharaj 
Kishen. They accordingly claimed ' the 
following alternative relief:— 
(a) that the partnership be wound-up 
and after settlement of accounts 
‘a decree be passed in favour of 
.plaintiffs for such sums as they 
might be found entitled to, and 
(L) that in the event of the Court finding 
that the partnership had .not been 
dissolved prior to institution of suit 
- that it should now be dissolved, ac- 
1  eounts made up and decree зена 
. - ^ in accordance therewith. 
The plaintiffs’ claim waa contested by 
defendants Nos. 4, 5 and 6, and a number of 
pleas were urged with | which wp are not, 


x, 
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concerned upon this appeal. - The main 
ground of defence was that the claim was 
]zricd under Article 106 of the Limitgtion 
Act icnamuch as the partnership had been 
dissolved more than three years before suit, 
and further that the agreement by Hai Baha- 
dur Gursahai Mal to stand surety determined 
ou the lapsé of the period of three years for 
which the partnership was to continne in 
. force according to the terms of the agreement, 
t. ¢., from the lst of January 1901 to the lst 
of January 1904. Defendant No. 4 in his 
written pleas maintained that the partner- 
ship in question was dissolved by the death 
of Munna Lal, one of the partners in the firm 
of Ganga Ram-Jamna Das, who died in July 
1907, 

Subsequently, however when giving evi- 
dence before the Court Maharaj “Kishen de- 
posed that the partnership remained in exist- 
ence till November 1907, when it came to an 
end by arrangement between the partners. 
The District Judge found that the firm was 
dissolved at the death of Munna Lalin July 
1907, but was continued after his death by 

, mutual consent of the remaining partnera, 
that in point of fact it was not dissolved till 
the 81st of December-1907, and that conse- 
quently plaintiffs’ claim against defendant 
‘No. 4 was within time. On the other hand, 
the learned Jadge held that the suretyship of 
Rai Bahadur Gursshai Mal determined after 
the lapse of the period of three years men- 
tioned in the partnership agreemect and that 
consequently plaintiffs had no claim against 
the ‘estate of the late surety. A preliminary 
decree was passed in favour of plaintiffs on 
the 20th of May 1912, declaring that the 
partnership of the firm of Maharaj Kishen- 
Basheshar Lal was dissolved on the 31st of 
December 1907 and directing Maharaj 
Kishen, defendant No. 4, to file within one 
month a balance-sheet showing profits and 
losses of the partnership. 

Erom this decree . Maharaj Kishen has 
iroad to this Court and on behalf of the 
appellant Mr. Sheo Narain, his Advocate, has 
declared that he gives up grounds 8 and 4 of 
the grounds of appeal and that his sole con- 
tention is that the claim is barred by time, 
on the ground that the partnership terminat- 
ed either on the death of Munna Lal or in 
November 1907; and that in either case the 
suit was instituted more than three ‘years 
after the cause of action accrued. Тһе 
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plaintiff have also filed a cross-appeal, 
taking exception to the finding of the District 
Judge that the surety bond of Rai Bahadur 
Gursshai Mal terminated upon the expiry of 
three years after the date of the partnership 
starting work. 

We have heard lengthy arguments as to 
the date when the partnership between the 
parties actually terminated, but the question 
does not appear to us to be very difficult. 
The agreement by which the partnership was 
constituted ia set out at pagea 4 and 5 of 
part I of the paper-book, and upon & 
consideration of its terms, we have no 
hesitation in accepting Mr. Shafi’s contention 
that the partnership was one between (a) 
Maharaj Kishen, of the one part and (b) the 
two firms of Ganga Ram-Jamna Das and 
Basheshar Lal-Har Gobind, ofthesecond part, 
and not (as contended by'Mr. Sheo Narain) 
Between the five individuals who signed the 
deed in their personal capacities. 

Ilt is further established by the evidence 
on theYrecord, and indeed not now contested, 
that the firm of Ganga Ham-Jamna Das was 
constituted of three partners, tts., Munna Lal, 
Piyari Lal and Hardwari Mal. Munna Lal 
and Piyari Lal (uhcle and nephew) constitut- 
ed % joint Hindu family, so far at all agents 
as their property was concerned, and when 
Munna Lal died in July 1907, Piyari Lal 
at once became his heir by the rule of 
survivorship and represented his estate for 
all purposes. Thus the death of Munna lal 
in no way affected the partnership up to that 
moment existing between him, his co-parcener, 
Piyari Lal and Hardwari Mal Piyari 
Lal, hia heir by survivorship, was at the 
time one of the partners. The principle of 
law embodied in section 253 (10) of the 
Indian Contract Actis based on the ground 
that partners cannot be expected to acquiesce 
in new partners being forced upon them. In 
the event of one partner dying, they may 
well object to the executors or administrators 
of a deceased partner coming into the busi- 
ness. But this principle can obviously not 
apply when all that happens is that one of 
the existing partners becomes by operafion 
of law entitled, on the death of his co-par- 
cener, to a larger share in the partnership than 
he previously in his individual 
right, 
Munna Lal did not dissolve the partnership 
firm of Ganga Ranf-Jamna Das and ns a 


We hold, therefore, that the death of. 
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result, did not dissolve the partnership death and the surviving partners continue to 


existing between Maharaj Kishen and the 
two- firms of Ganga Ram-Jamna Das and 
Basheshar Lal-Har Gobind. 

Mr. Sheo Narain contended that as a son 
was adopted to Munna Lal after the latter's 
death, Piyari Lal cannot be regarded as 
Munna Lal's heir. А son, no doubt, was 
eventually adopted to Munna Lal, but this 
happened admittedly after Munna Lal’s 
death and there is nothing to show that the 
adoption ‘in question took place before the 
81st December 1907. Some time obviously 
must have elapsed before the adoption was 
effected, and until it was completed, Piyari 
Lal was admittedly Munna Lal’s heir. 

But even if it be held that the death 
of Munna Lal had the technical effect of 
dissolving the partnership of which he was 
e member, itis clear from the evidence 
of Maharaj Kishen himself that all parties 
agreed, expressly or by necessary implica- 
tion, to continue the partnorship as if no 
diasolution had taken place. Possibly, the 
legal effect of such agreement would be 
the creation of a new partnership. But 
even во it is obvious that the new part- 
nership was founded on the basis of taking 
up matters exactly as they stood at the time 


-of unna Lal's death and of carrying on the’ 


business upon the understanding that the 
accounts of the old partnership were to be in- 
corporated just as they were into the new 
partnership. Maharaj Kishen, when giving 
evidence in Oourt, expressly admitted that 
the partnership between the parties re- 
mained in existence till November 1907, 
whereas Munna Lal had, to the knowledge 
of all pdrties, died in July 1907. Pre- 
sumably, Maharaj Kishen is well aware 
of the legal proposition that the death of 
one partner, in the absence of a contract 
to the contrary, terminates o partnership, 
and his meaning, therefore, must be that 
the parties either did not regard the death 
of Piyari Lals co-parcener as dissolving 
the partnership, or that if they did, they 
agreed to continue the partnership just as if 
no such dissolution had taken place. In 
eher event, the provisions of Article 106 of 
the Limitation Act would not bar the present 
claim, for as held in Betjemann v. Deijemana 
(1), “when a partnership ів determined by 
. (1) (1895) 2 OL. 474; 641. J. Oh. 841, 18 R. 455; 78 
L. T. 2; d4 W. Б. 982, . А 


carry on the business, the statute of limitation 
was no bar to taking ‘the &ocounta of the new 
partnership by going into the accounts of the 
old partnership which have been carried on 
into the new partnership without interruption 
or settlement" [gee also Ahinsa Bibi v. Abdul 
Kader Saheb (2) ]. 

But the present suit was not iustituted 
till the 22nd of December 1910, and the 
claim would consequently be still barred 
by Article 106 of the Limitation Act if 
defendant’s allegation istrne that the partner- 
ship was finally dissolved by consent of 
parties in November 1907. In our opinion 


this allegation is not true, and we cannot, 
concede the right of defendant to put it. 


forward. He has had to admitin his evi- 
dence that he himself issued notices to oon- 
stituents of the firm informing them that 
the partnership was dissolved from the lst 


January 1908, and it is not open to him now 


to contend that this was in fact false and 
that the partnership had actually termi- 
nated in November 1907. But apart from 
this objection, it is clear from the evidence 
of his own witness (Gonjeveram, D. W: No. 
3) that about the end of 1907, he went to 
Calcutta to arrange for the further finkncing 
of the business. Clearly, then, the partner- 
ship had not terminated up to the time 
of defendant's visit to Cgloutte which took 
placo in November or December 1907. 
Then again, in his letter to plaintiffs, dated 
16th of January 1908 (Exhibit P. 8), he 
states: “I did no new business after the 
31st December as desired by you."* The 
inference 
instructed him to close-the business of the 
partnership with effect-from the lst January 
1908, вп inference which becomes irresistible 
when we read with this letter the notices 
admittedly issued by defendant to the firm’s 
constituents. 


- We hold, therefore, that the present guit 
is not barred by Article 108 of the Limitation 
Act and that defendant's appeal must be dis- 

There remaihs the cross-appeal by plaint- 
iffs, and, here again we agree with the 
District Judge’s conclusions. The surety 
bond executed by Rai Bahadur (ursahai 


(2) 95 М: 28 at рр. 81, 82, 


. 


is obvious that plaintiffs had: 
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DBPUTY COMMISSIONER, FYZADAD t$. SANT BAKHEH PATHAK, 


Mal must be-read in conjunction with the 
partnership agreement to which it makes 
express reference, and under the provisions 
of paragraph 6 of that agreement the 
partnership was to continue in force for the 
period of three years, though 16 wus termin- 
able earlier. A bond of this kind is to be 
construed strictly, and the liability of the 
surety cannot be extended beyond the 
period for which he was undertaking 
liability simply by showing thatthe partner- 
ship, which he was led to believe was to 
terminate within three years, was in fact, 
by mutual agreement of the partners to 
which he was no party, continued beyond 
that period. Mr. Bhaf relies upon the 
“words in the bond:—' During the time the 
said firm or any branch of it constituted 
hereafter carried on any business,” eto., 
a8 indicating that the surety undertook 
liahility for an indefinite period. In our 
opinion, these words must be read subject 
to the provision in the partnership agreement 
that the period of the partnership was to 
be three years, unless if was terminated 
багет. 


We accordingly diamias the cross-appeal 
also 


Both parties agree that in the ciroum- 
stances they should be left to bear their 
own costs upon these appeals and we 
direct accordingly. 

Appeal dismissed, 


ОСОН JUDICIAL OOMMISSIONHR’S 
COURT. 


Bxsovtion or Dacnes ApPmAL No. 15 or 1014. 
К November 16, 1914. 
Preeent:—Mr. Stuart, А. dJ. O., 

Mr. Kanhaiya Lal, А. Ј. d. 
DEPUTY COMMISSIONER, FYZABAD, 
ror AJUDHYA Berats—Dacraw-HoLpaa— 

. APPRLLANT 
COTEUS 
SANT BAKHSH PATHAK Ax» OTHERS— 


JUDGMENT-DEBTO8S—RESPONDESTS. 
_ Cuni сөө Code (Ae У of 1908), O XXXIV, 


In suits on mortgage the proper course obviously is 
to confine the preliminary decree to a decree under 
Order XXXIV, rule 4, Civi Procedure Code, but 
whero a Court goes further and passes a combined 
decree under Order XXXIV, rules 4 and 6, Civil Pro- 
cedure Code, a separate decree under the lattar rule is 
not necessary, and an application for such a decree 


is, therefore, superfluous. 

Batak Nath v. Pitambar 18 A, 880, A. W. N. 
(1891) 127; Ган Lal v. О. J Barber, 15 А. 884; А. 
W. N. (1893) 121, Tirbii Sahar v. Hurruk Naram, 
91 O 28, Dina Nath Mater v. Bejoy Krishaa Das, 
10. W. N. 744 and Dmabandhu Nandi v. Mashuda 
Khatam, 17 Ind. Oas. 283; 16 O. І. J. 818, referred to, 

Order , rule 6, Oivil 


Appeal from the decree of the Subordinate 
Judge, Byxabad, dated 7th February 1914. 

Babu Nagendra Nath Ghoshal, for the Ap- 
pellant. 

Babu Jiban Krishna Banerji, вана brief 
of Pandit Gokaran Nath Min for the Re- 
spondents. 


JUDGMENT.—This is an sppeal from 
an order passed by the Subordinate Judge 
of Fyzabad, refusing to grant a decree 
under Order XXXIV, rule 6, of the Code 
of Civil Procedure. . It appears that Ram 
Dhani Pathak and his son, Sant Bakhsh, 
obtained thekus of certain villages from. the 
Maharaja of Ajudhya in their respective 
names, in respect of which some arrears 
of rent were due. On the 22nd October 
1901 Ram Dhani Pathak exeonted а mort- 
gage-deed for Ба. 7,831 due by him, on 
account of the said arrears in favour of 
the Maharaja and agreed to pay the said 
money by instalments. He died subse- 
quently in 1905 without making any pay- 
ments. On the 10th September 1908 the 
Court of Wards representing the Ajudhya 
Estate filed a suit for the recovery of 
money due on the mortgage, impleading 
Sant Bakhsh and Ajudhya Prasad, two of 
the surviving sons of the deceased mort- 
gagor, and Musammat Jagwanta, the widow 
of a predeceased son of his, parties to 


the guit. The Court of Wards claimed in 
that anit a decree for the sale of - the 
mortgaged property,. and іп oase the 


sale of the mortgaged property proved in- 
sufficient, a decree against the other p 

perty, moveable and immoveable, of the аз 
gagor which might be in the possession of 
the defendants. One of the issues raised 
in the oase was whether Ram Dhani was 
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competent to mortgage the property in suit 
and whether the defendants or any of them 
were personally liable to the claim. The 
learned Subordinate Judge, who tried the 
case, fonnd that Ram Dhani and his sons 
lived jointly, that Бат Dhani was the 
manager of the joint family and was com- 
petent to mortgage the family property, and 
that Sant Bakhsh, Ajudhya Prasad and 


Musammat Jagwanta would be personally - 


liable for any sum which might remaiz 
,due to the plaintiff after the sale of the 
mortgaged property, to the extent of the 
other property inherited by them from 
Ram Dhani. He passed a decree accordingly 
for the recovery of the amount claimed by 
fale of the mortgaged property and in case 
of deficiency for the recovery of the 


balance from the other properties of the ` 


deceased Ram Dhani in possession of Sant 
Bakhsh, Ajudhya Prasad and Musammat 
Jagwante. The decree was thus & combined 
decree granting relief to the plaintiff under 
Order XXXIV, rules 4 and 6, of the Oode 
of Qivil Procedure. The decree was 
made sbsolute on the 5th Febrnary 1910 
and both the reliefs originally granted were 
repeated in the said decree. 


In suits on mortgages the proper course 
obviotsly ів to confine the preliminary 
decree to a decree under Order X X XIV , rule 4, 
of the Code. But where a Court goes further 

' and passes a combined deoree under Order 
XXXIV, rules 4 and 6, a separate decree 
under the latter rule is not necessary. In 
Batak Nath v.  Pstambar Das (1), 
which was followed in Lali Lal v. О. J. 
Barber (2), it was held under similar cir- 
cumstances that such a decree could be 
executed against the persons or other pro- 
perties of the parties named therein with- 

*out it being necessary for the decree- 
holder to obtain & separate decree under 
section 90 of the Transfer of Property 
Act. In Тиф Sahat v. Hurruk 
Nurain (3), Dina Nath Miter у. Bejoy 
Krishna Das (4), Dinabandhu 
Mashuda Khatun (5), the Oaloutte High 
Oourt recognised the same principle, The 


iD '8 A. 860 
2) 15 A. 384, A. W. N. (1888 
(8) 31 0,98. > 
(4) ТО. W. 
45) 17 Ind. 


А. W. N. (1891) 127. 
121. 


А 


N. 144, 
Ома, 263,40 O. L 24810. + 
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application for а decree under Order 
XXXIV, rule 6, of the Code was, there- 
fore, superfluous. The reasons upon which 
the ‘learned Subordinste Judge rejected the 
application cannot, however, be supported, ` 
for a relief claimed under Order XXXIV, 
role 6, of the Oode against a defendant 
includes a relief against any property in his 
possession. 

We dismiss the appeal accordingly, kaving 
е right of the decree-holder to proceed 
against the non-hypothecated property as 
directed by the decree unaffected. The 
parties will, under the circumstances, bear 
their own costs throughout. 

Appeal dismissed., 


COURT OF THH BOARD OF REVENUE, 
UNITED PROVINOHRS. 
Revssos Patrrion No. 17 or 1912-13 ov 


BULANDSHAHAR. 
March 27, 1914. 
Preseni;—Bir Duncan Oolvin Baillie, S. M., 
and Mr. Tweedy, J. M. 
HARJAS тар 


: MAKUND ВАЗ ТГР—Вавронъинт. 

Res judicata — Isswee wot framed, effect of—Mis- 
cellaweous proceedings, order passed in, force oj —Deci- ^ 
non, eshawsos, effect af—J correction of, 
сазе as to—U. P. Land Revenue Act (III of 1901), ss 


42, 44. Е 

Where in @ correction of jamabands case, a Обш+ 
does nob frame lssuoa for trial as provided by 
seotion 42 of U. P. Land Revenue Act, but 


clearly and definitely understands those issues, 
snd pronounces its decision after hearing the 
pleadings and argumenta and 
advanced on behalf of both the parties, that demsion, 
although passed in а miscellaneous proceeding 

without & formal drawing up of issues, does, in view 
of the provigions of section 44 of the U. P Land 


Revenue Асі, operate as res judicata in a muse. 
quent caze for declaration of tenure between those 
parties А 


аз regards the kind of tenure nlready deter 
mined in the jamabands oae. 


Appeal from the decree of the Commis- 
sioner, Meerut, dated 2nd May 1018. 


JUDGMENT. 
Barum, 8. M. (March 5th, 1914). Appellant 
was, as appears from the judgmerits of the 


lower Courts, the father of a tenant who died 
when Act XII of 1881 was in forse. The son's ` 
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widow succeeded on her husband's death and 
has died recently. The father claims that as 
heir of his son, entitled to succeed under 
Act XL of 1881, he isnow the occupancy tenant 
of this land. The Oourt of first instance 
decided in his favour. The Commissioner 
has decided against him, on the ground that 
section 92 does not provide for the succes- 
sion of в father. The claim is analogous 
to that decided in Petition No. 10 of 1911- 
12, Meerat, Harbans v. К. Bishambhar Singh, 
decided on "7th and 9th July 1918. But 
it appears 
into the varions questions raised in this 
oase inasmuch as the matter is, in my 
opinion, resjudscata. In a correction of 
jamabandi case Thakur Bhagwat Dayal 
Singh decided on the 15th June 1911 that 
Harjas was the occupancy tenant in 
succession to his son, Amin Chand. This case 
was decided after hearing the pleadings 
and the arguments advanced by Vakils on 
behalf of both parties. It is claimed that 
it does not make the matter res judicata, 
because it was a miscellaneous proceeding 
and no formal issues were drawn up. Section 
44 provides that the decision shall be 
binding on all Revenue Courts precisely as 
if the miscellaneous proceedings were a 
regular suit. Section 42 provides that 
the procedure shall be asin в suit, and it 
Has been customarily held that where the 
provisions of 42 were grossly ignored, deoi- 
sions cannot be considered to be binding, 
but.this cannot be held to bea case in which 
the provisions of section 42 were ignored. 
It is true that the Court did not write 
down separately certain issues as for trial, 
but it clearly and definitely understood 
what these issues were. It heard the 
Pleaders on behalf of parties in regard to 
the decision it-was to pronounce and consulted 
rulings advanced on behalf of both parties. 
There was а deliberate, a careful and an 
intelligent judgment recorded. In 
opinion, the decision was a binding ono 
and the matter now in issue is res judicata. 


“On this ground I would allow the appeal 


and cancel the Commissioner’s decision and 
restore that of the Court of first instance. 
- Coats on respondent. | 

Twrevy; J. M.—I agree. 


Appeal allowed. 
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OALCUTTA HIGH OOURT. 
ORIGINAL (JIYIL JURISDICTION Application. 
July 14, 1913. 

Preseni:— Mr. Justice Chaudhuri. 

In the matte of Musammat HARUNNESSA 

BIBEE. 

Gumi dians and Wards Act (VIL of 1890)- Ока dian- 
ship—PFemals sitmor—Alwhawsadag Law — Sister's hus- 
baud and maternal uncle—None but mahram to be 
appointed. 

No male has a right to the custody of œ Afussel- 
man female child unless he is & mahram, that is, stands 
to her within the prohibited degrees of relationship 
and cannot under any circumstances marry her. 

Tho sister's husband of a girl is not entitled to be 
appointed specially in the presence ofa 
parson who iscompetent under the Muhammadan Law, 
for instanoe, the maternal uncle of the minor. 

Mr. B. O. Miser (with him Dr. А. 
Suhrawardy), for the Applicant, maternal 
uncle. | 

Mr. C. B. Das (with him Mr. Akbari), for 
the sister’s husband. 

Mr. A. Rasul, for the step-father. 


JUDGMENT.—These are two applications’ 


for the guardianship of the person and 
property of & Muhammadan infant of the 
name of Harunnessa Bibee. І shall first 
deal with the application of Golam Kadir, 
the husband of the minor’s sister. 

The Guardians and Wards Aot provides 
that in appointing the guardian *of 4 
Muhammadan, no appointment shall be made 
inconsistent with the Muhammadan Law. The 
point for me to decide is whether the 


appointment of Golam Kadir, the husband - 


of the infant’s sister, would be consistent 
with the Muhammadan Law. Iam clearly 
of opinion that it would not. The Rt. 
Hon'ble Mr. Ameer Ali, in his Muhammadan 
Law, Vol II, page 298 (8rd Edition), says: 
“Wo male hasa right to the custody ofa 
female child, unless he is a mahram, that 
is, standa to her within the prohibited 
degrees of relationship and cannot under 
any circumstances her.” 

It is contended on behalf of Golam Kadir 
that there is no authority for the statement 
“asnnot under any circumstances marry 
her” in the passage I have quoted. In this 
connection I was referred to the case of 
Aisunnssea Khatoon v. Karimunnissa Khatoon 
(1), in which а question aroso whether under 
the Muhammadan Law marriage with the 
wife’s sister, who was legally married, was 
void or nat. RE Was hejd that the children 


(1) 28 0. 180. . 
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of such marriage were illegitimate and could 
not inherit. In dealing with the question 
then before the Court, their Lordships re- 
ferred to the passage I have quoted, but I 
do not find any authority or sanction for the 
contention that the words, “ cannot under 
any circumstances marry her" have been 
wrongly introduced by the learned author. 

Wilson's Muhammadan Law, page 205, sec- 
tion lOS (2nd Edition), was also referred 
to and Mr. Abdur Rahman’s book or 
Mussalman Law and Mr. Tyabji’s, but they 
throw no light on the point. 

Now, it is conceded that the mother of a 
Muhammadan infant girl loses her right of 
guardianship by marrying a stranger. In 
the case of Таки» Sheikh v. Nafujan Brbeo 
(2) it is stated, as seems to be the correct 

‘Jaw, that the mother is not disqualified if 
she marries one related to the minor within 
the prohibited degrees. It would be very 
curions that if the mother were disqualified 
by marrying а stranger, that а sister 
would not be thus disqualified, and that 
& stranger marrying her would be 
qualified for appointment as a guardian. 
Learned Counsel appearing on behalf of 
the maternal uncle has placed certain 
original texts béfore me with translations, 
which were circulated among the parties 
to test their correctness. The texts and 
translations have not been challenged. 

I.—"The woman entitled to the custody 


of a child loses her right by ‘marriage with’ 


'& person not within the prohibited degrees 
to it, 3.6., the minor.” (Durr-al-Mukhtar, Vol. 
П, page 656, Ed. Cairo.) 

IL—"'By. marriage with a person not 
within the prohibited degrees to it’:—1t. e., 
whether the marriage is consummated or 
not. The author (of the Durr-al-Mukhiar) 
should have said, ‘a person not within the 
prohibited degrees on the ground of con- 
sánguinity. For, one within the proihibted 
degrees on the ground of fosterage is like 
a stranger ав regards her loss thereby 
(marriage) of the right to the custody of 
the minor.” (Radd-al-Muhtar, Vol. П, page 
656, Ed. Cairo.) 

IIL—"'With a person not within the 
prohibited degress’:—+.6., on the ground 
of consanguinity. So і? he is one within the 


prohibited degrees not on the ground of ' е 
` , ? : In the presence of a person who is oompejent 


- e 
(2) 5 Ind. Cas, 571; 11 0.1, J. 682 av p. 684. 
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.blood-relationship (е. џ., a foster paternal ' 


uncle), cr a relationon the ground of con- | 


.Bamguinity but within the prohibited degrees i 


on the ground of fosterage (e. g., the child's . 
uncle's son on the ground of consanguinity, 
but its uncle by fosterage), he is like &' 
stranger.” (Radd-al-Mukhiar, Vol. П, page 
651, Ed. Cairo’. 

IV.—" ‘Then if there bé no agnates, (the 
guardianship, belongato uterine relations. So 
it (the child) shonld be handed over to the 
‘uterine brother, then to his son, then to uterine 
paternal uncle, then to iull maternal unele 
and then to uterine maternal uncle.” (Radd- 
al- Muhtar, Vol. П, page 656, Ed. Cairo.) 

. V.— A minor girl should not be handed 
over to an agnate not within the prohibited 
degrees (e.g, an emancipated slave; the 
воп ofa paternal uncle), so long as thera 
isa non-agnate withinthe prohibited de- 
grees like the maternal uncle. She should 
rather be handed over to the maternal uncle 
to guard against mischief.” (Inayah, Vol. IV, 
page 187, Ed. Osiro). 

VI. —"If she (woman entitled to guardian- 
ship) dies or marries, then the full sister ; 
then if she (full sister) dies or marries, 
then the uterine sister, . . . . . , 
The right to guardianship which belongs 
to these women is lost by marriage when 
they marry в str&nger. But if they marry 8 
blood-relation of the child standing to it 
within the prohibited degrees, e. g., its grand- 
mother (mother’s mother) marries its grand- 
father (father’s father) or if the mother 
marries the paternal uncle of the child; 
then, the right to guardianship is not lost. 
Thus it is laid down in the Fatawa бай 
Khan, (Fatawa Alamigirs, Vol. I, pages 728, 
729, Hd. Ualoutta.) 

VII.— “When the minor girl has по agnate, 
she should be handed over to the uterine 
brother, then to his воп, then to uterine 
paternal uncle, then to full maternal unole, 
then to consanguine maternal uncle, then to 
uterine maternal uncle." (Fatawa Alamgiri, 
Vol. I, page 729, Ed. Caloutta). 

These texte supply clear authority for tha 
proposition that а brother-in-law not within- 
the prohibited degrees is not entitled to be ` 
appointed guardian. That. being 80; [ hold 
that the brother-in-law, Golam Kadir, is not- 
entitled to be appointed guardian, specially . 


under the Muhammadan Law, vis., iheeudber. | 
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nal uncle, Syed Mohammed Yakub, who is 
the other applicant. 

The step-father also appeared and stated 
through his Counsel that though he consider- 
ed he had no right and was notin Court 
for the purpose of arserting any right in 
himself, yet he submitted that if the Court 
во desired, he was willing to be sppointed. 
The maternal uncle has been examined and 
cross-examined before me. There were 
certain charges made against him in the 
affidavit of the step-father and both the 
step-father and brother-in-law were allowed 
to cross-examine: him in order to3elp the 

* Court to consider whether he was eligible 
or not. I do not think that any of the charges 
made against the maternal uncle nas been 
substantiated. The only ground for alleging 
that he is & man of dissolute habits is that 
some years ago he went tos questionable 
quarter of the town, and heard some musio 
with hia brother-in-law in tbe house ofa 
woman of bad repute. Nothing else is alleg- 
ed against him. It is also strenuously con- 


tended that inasmuch as he instituted certain 


proceedings in the Police Oourt challenging 
the. marriage of Khbaja Golam Kadir, and 


because he subsequently withdrew from the | 


proseonticn and consented to Golam Kadir 
being appointed guardian of the person of 
his wife, stating that he was convinred that 
they had been legally married, showed that 
he was & person in whom the Court could 
not place any confidence, that he had by his 
condpot shown that he was disqualified from 
acting as the guardian of the infant. It was 


said that he had extorted Ha. 2,500 to give. 


his oonsentas above and that he might 
utilise thia occasion also for extorting some 
money fromthe young man, the son ofa 
tailor, to whom the infant had been married. 
It appears that Syed Mohammad Yakub 
was promised pay mentof his costs in the Police 
Court and of the High Court іл respect of 
the criminal proceedings, when the matter 
was amicably settled. He was not paid the 
amount, but that subsequently his Lord- 
ship Mr. Justice Imam, who arbitrated for the 
parties in certain matters and took evidence, 
allowed him Ra. 2,500 out of Rs. 3,500 
which hed been promised to be peid by 
Khaja Golam Kadir. His Lordship allowed 
Ба. 1,000 thereout to be paid to the wife. 


Even if the facts were as alleged by the’ 


other side, I could hardly have held that 
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` look after her own household. Mr. 
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this man was disqualified. He із now living 
with his wife who is 184 years old;a girl 
of that age is competenti in this country to 
Rasul on 
behalf of the step-father urged that it was 
necessary in the interest of the minor that she 
should repudiate her ' marriage with the 
tailor’s воп on attaining puberty, as it was 
в marriage below her віайоп іп life and 
altogether undesirable. It is said that the 
repudiation must be atthe exact moment 
of time that she attains puberty, and that 
some femele ought to be present at that 
time, competent to ascertain that critical 
moment. Therefore some woman, preferably 
afemale relative, ought to be placed near 
her so that at that very moment she might 
repudiate the marriage if so inclined, other- 
wise according to the Muhammadan Law 
the present marriage would become valid. 
The applicant’s wife, I think, is quite 
capable of discharging this funotion. The 
applicant says, he disapproves of the mar- 
riage, and there is no reason to suppose that 
he will prevent the repudiation. It has been 
suggested that he is on friendly terms with 
this tailors son. He denies it, and I have 
no reason to disbelieve his statement. I, 
however, think that having regard to the 
bitter feeling between the parties and the 
manner in which this matter and cognate 
matters are being fought out, some provision 
should be made for providing & governess, 
if possible, for the infant and that the 
guardian whom 1 intend to appoint—the 
maternal unole, t.s., the applicant Syed 
Mohammad Yakub—should be put on terms. 

Mr. Rasul states that there isa Moham- 
тайап lady of position whois keeping в 
school aud that if anapplication be made to 
her, she may bein в positionto help the 
guardian of the infant in finding & gover- 
пева for her. Itappears that Babu Pauna 
Lal Dey, the Attorney for the applicant,” 
went and visited this lady and в letter 
from her has been placed before me that 
she can recommends lady of the name of 
Hamedunneasa Khatun as governess for the 
infant. It is stated that she will be able 
to stay with the girlat her house except 
from 11 am. to 4 Р.м., when she has to 
attend the Pardanashin Madrassa, as teacher 
and that she is able to get this governess 
on & pay of.Rs.` 15 a month with free 
board and lodgidg. The applicant throúgh 
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his Counsel undertakes to appoint her, or 
failing her, a proper person who would be 
able to remain with this girl ond assist 
her with her studies and live with her ds 
& companion. The property of this infant 
yields an income of about Rs. 150 a month ; 
she can well-afford to pay for a suitable 
governess. I also make it а condition that 
the applicant will at all convenient times 
allow the female relatives of the infant to 
visib her and also such male relatives as 
the custom of the country and the custom 
of the family may allow, that he will offer 
no difficulties in the way of their com- 
municating with her, or coming to Bee her. 
{ appoint. him guardian of the person -and 
property of the infant on the above соп- 
ditions. The guardian will have to give 
proper security to the satisfaction of the 
Oourt. 

It was said that in respect of oertain 
properties belonging to the infant's paternal 
estate, the applicant's interest was adverse. 
The applicant explained that certain pro- 
perties were acquired by the father of the 
minor in the applicants пате and that 
thereafter he made а deed of gift of these 
-properties to him. The matter has been 
‘adjudicated upon in the administration 
proceedings, and I do not think that his 
interest in these properties is such as to 
disqualify him from being the guardian of 
the property of the infant upon his furnishing 
proper security. The Oourt haa ample 
jurisdiction, should sufficient ground be made 
out, to change the guardian, when necessary 
in the interests of the- infant. For the 
present, 1 see no reason to disallow the 
application. 

Application allowed. 
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Private land, moaning of— Conversion of туой into 
private land— Degree of proof—Onua — Letting landa as 
kambefiam, whether amounts to conversion—Landlord 
exltjcating lands himssif—Pressmption. 

Per Wallis, О. J.— Section 8 of the Estates Land 
‘Act does not impose retrospectively an absoluto 
prohibition of the conversion of туой into privaio 
land not to be found in the definition, or in the 
seotion specially dealing with ovidenoe as to what is 
private land. It is necessary that an actual oonver- 
gion should be proved by clear and satisfactory 
*yidenoe. 


Merely calling "tha lands tambattam and lotting 
thom on terms which negativo occupancy rights, wi 
a view to prevent the assertion of such rights, {s not 
sufficient to convert them into private lands within 
the meaning of the definition. 

The burden is on the zemindar to show that the 
suit lands come withm the definition in section 8 as 

of his domain or home-farm lands. Though 

the faot that the lends have been let as kambattam, 
is evidence under section 185 that they are private 
lands and though the provisions of section 188 do 
not apply to Oivil Courts, still the fact that the 
lands really were at some time domain or home-farm 
‘lands must be strictly proved 


Per Seshagirs Aiyor, J.—The object uf tho Act is to 
revent the conversion "ryoh into kaombattam 
d. The definition section and section 8 oloarly 
show that the legislature demands the strictest proof 
of a land being kambattam, 


The proviso to section 185 is not in the nature of 
an oxcoption and raises the {rrebuttable presumption 
in favour of & landlord who has by his own servants 


a hy ы bores oa tho land for 12 years ` 


the Act that it should be regarded as 
Tometarii land. 


First appeal against the deoree of the Court 


of the Temporary Subordinate Judge of 
Masulipatam, in Original Suit No. 22 of 
19810. А 


Messrs. Г. А. Gomindaraghava Iyer and O.Y, 
Ananthakrishna Iyer, for the Appellant. 


Messrs. V. Ramesam and У. Ramadoss, 
for the Respondents. 


JUDGMENT. 

Wats, О. J.—This case raises а question 
of considerable importance as to what con- 
stitutes private land under the Madras 
Estetes Land Act, 1908. The Subordinate 
Judge has decided the question very largely 
with reference to speeches. made while the 
Bill was paesing through the Council, in 
whioh private lands were said to represent 
lands which were granted free of assessmerit 
Љу the Muhammadan- Government to the 


semindars as parb of their remunerstion for 
. ee 
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iheir services. However this may be, what 


the Court has to seo is whether the land. 


in question comes within the definition in 
section 9 (10) of the Act, where private 
land is said to mean the domain or home- 
farm land of в landholder by whatever 
designation know,n such as kambattam khas, 
or nas." 
ero it may be well to note that the 
word “domain” in this connection is explained 
by Webster, citing Shantore, as meaning 
“the land about the mansion home of a 
lord and in his immediate ocoupancy.” 
Section 185 prescribes certain rules of 
evidence aa to whether any land is в private 
land or not; and provides that land shall be 
deemed not to be private land until the 
contrary is shown. That it is the intention 
of the Legislature that this should be strictly 
.proved ia also io be gathered from the 
provisions of section 183 as to ascertaining 
and recording whether any land is в private 
land, in which the Revenue Officer is directed 
to disregard any agreement or anything 
ined .in any compromise, or in any 
"edat proved to his satisfaction to have 
been obtained by fraud or collusion, and 
not to register the land as private unless 
it is proved to be such by satisfactory 
evidence of the nature prescribed in section 
185. Under that section, regard is to be had 
“to local custom and to the question 
whether the land was before the first day 
of July 1898 specifically let as private land, 
and to any other evidence that may be 
roduced. Then we have the proviso: 
F Provided that all land which is proved 
to have been cultivated as private land by 
the landholder himself by his own servants 
or by hired l&bour with hia own or hired 
stock for twelve years immodiately before 
the commencement of this Act, shall be 
deemed to be the landholder’s private land. 


МЎ. Govindaraghava Aiyar very properly 
relied on the fact that this provision is 
enacted by way of proviso to the body of 
the section and not by way of exception, 
and argued that it should not be con- 
strued as inconsistent with the body of 
the section, and, therefore, that the fact 
that the land had been so cultivated by 
the proprietors would have been evidence 
that the land was private land, apart from 
phe proviso. This is, no doubt, & sound 


principle of construction and was recently 
applied by the Privy Council in Maha. 
Prasad Singh v. Ramam Mohan Singh (1); but 
it із scarcely necessary to rely upon it be. 
cause it is expressly provided in the body 
of the section that the fact that the 
land has been let as private land is evi- 
dence of its being such, and the case of 
its being cultivated аз such by the owner 
himself is, of course, much stronger. For 
the respondent, however, it is contended that 
once 16 is shown that the land in questiqn 
was atone time ordinary туой land or sert, 
88 it ія called in the district in question, 
evidence that subsequently if has been 
dealt with as private land, though ad- 
missible under section 185, is of no avail, 
becanse by virtue of the provisions of section 
8, which are retrospective, the land must be 
taken not to be private land, unless the 
conditions of the proviso to section 185 are 
satisfied. As to this it may be observed 
that, if this be so, the proviso should rather 
have appeared as an exception to section 8. 

Now it is well-settled that retrospective 
enactments must be strictly construed, and 
it ig, therefore, necessary to examine care- 
fully the provisions of section ,8 to see if 
they really have the result contended for. 
Sub-section (1) provides that wheflever 
before or after the commencement 
of the Act the entire intereste of 
the landholder and the occupancy ryot in 
any land in the holding have become united 
in the same person in the circumstances 
specified in the section, such person shall 
have no right to hold the land asa ryot 
but shall hold it&s а landholder, and sub- 
section (3) further provides that such 
merger shall not have the effect of converting 
туой land into private land. І do not think 
the latter provision is of much importance, 
as it-only provides that the merger in 
question shall not convert туо land into 
private land, and cannot be read as enacting 
that such land shall not be converted into 
private land by being subsequently cultivated 
ог letas such. This effect must be produced, 
if at all, by virtue of the provision injsub- 


'geotion (1) that in such a case the owner 


“ghall have no right tohold the land as 


(1) 25 Ind. Osa. 451; 27 M. L. J, 459 at p 

(P. 0.); 18 О. W. N. 904; (1914) M. W. N. 565; 1 L. 

619; 20 О. L. J. 31; J6 Bom. I, B* 824 16 M. L. T. 1 
. А 
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һ ryo bui shall hold it ав a landholder;" 
but for this provision а landholder who 
had a&oquired the kudivaram rights in в hold- 
ing could have escaped from the operation ofthe 
Act by purporting tolet thelands in his capacity 
of в ryo, seeing that ryots are tree to sublet 
their lands on what terms they please, 
whereas the powers of a landholder are 
governed by the provisions of the Act. 
This provision, that the owner shall not 
hdld the land as в ryot, was intended to 
guard against this mischief, and is not, in 
my opinion, of itself sufficient, if the section 
be construed strictly, to prevent the owner 
from subsequently converting such land into 
private land by cultivating or letting it as 
such. We have then to see whether the 
further provision that after such merger 
the owner shall hold the land as & landholder 
has that effect. Now “landholder” is defined 
in section 8 (5) ав meaning в person 
holding an estate, and the definition of 

estate in section 8 (2) issuch as to include 
both ryoti and private land; and as already 
pointed, out private land is defined as “the 


‘domain or home-farm land of в landholder.” 


In this state of things nnd construing 
the sub-section strictly, as we are bound 
to construe it, І do not think it can be 
said “that a landholder holding land as 
private Iand is not holding it as a land- 
holder rather than ав a ryot, for that is 
the distinction contemplated in the section. 
This appears to be in accordance with the 
opinion expressed by Sadasiva Aiyar, J., in 
oo Vonkata Вавітши v. Din Bitoramuds 
(2 


In the decision in Chintamredds Sanyast v. 
Sn Rajasagi Appala Norasimha Raja Garu 
(3), to which I was a party, the provisions of 
section 8are not referred to in the judg- 
ment, but as appears from a reference to 
the printed papers that was в case of 
immemorial waste being cultivated as private 
land, and not acase in which the interests 
of & landholder and an occupancy ryot had 
become, merged in the manner specified in 
section 8. I have come to the conclusion 
that, the effect of section 8-is not to impose 
retrospectively an absolute prohibition of the 
conversion of туой into private land not 


2) 24 Ind. Oas. 224; 28 M. L. J. 585 at p. 500. 
3) 27 Ind. Cas, 50у (1014) M. y x Тө. 


` to befound in the КОКО, or in the 
section specially dealing with evidence 
as to what is private land; and Т 


“may* say that, if the Legislature had in- | 


tended to exclude from the category of 
domain or home-farm land, lands which 
had been cultivated as such for a century 
or more on the ground that such land 
had at some remote period been held 
as ordinary туо land, it would, I think, 
have expressed ita intention in clear and 
unambiguous language. While I feel bound 
to arrive at this conclusion, I think that 
it is very neceasary that an actual conversion 
from туо | into private land should be 
proved by very clear and satisfactory 
evidence. 


We have next to see whether the evi- 
dence in this case is sufficient for the 
purpose. In this connection it is to be 
borne in mind that numerous instances 
have come before the Courts in which subse- , 
quent to ths decision of Ohockalinga Pillai 
v.  Vythechnga Pundara Swunnady (4), 
semindars succeeded in inserting in ‘pattas 
and muchtiskas terms negativing the 
existence of occupancy right, and that one 
way of effecting this purpose was to 
deal with the land as kambattam 
or home-farm land, even though it had 
never been cultivated by the semindar 
himself and there was no intention of во 
cultivating it. Now in the present case, 
we find that the earliest accounta of the 
village of the year 1836 show that it 
contained 6 puitis or about 102 acres of 
savaram lands in which the suit lands were not 
included, and that 800 acres or more than 
a third of the whole acreage of the village 
із now classed as kambottam. Во too 
the accounts of 1886, Exhibita 18 and 19, 
and of 1867. Exhibits 3 and 12 show 
only 49 acres and 45 acers under cultivation as 
kambattam in thess years. The evidene 
in the present case shows how the extension 
came about. The character of the anit 
lands was called in question in Original Suit 
No. 10 ot 1881 in the District Court of 
Masulipatam when the District Judge decid- 
ed that the predecessors of the present owners 
had executed muchtlikas agreeing to hold the 
land as kambattam, but did not knowingly 


(4) 6 X. H. O. R. 164. 
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consent to the change from seri to kambaitam. 
Тһе High Court in Exhibit J set aside his 
-decree on the ground that the only defence 
set up by the defendants was that they had 
not executed the muchriikas. This waa all 
that was decided, but the learned Judges 
observed that the District Judge found that 
the semindar was at liberty to change seri 
into kambattam on the ocourrence of a 
vacancy and had overlooked the fact that 
such в vacancy had occurred in 1574 on the 
death of Korrapati Venkanna in whose name 
the lands then stood. It may fairly be 
inferred that no documenta were then prefer- 
red in evidence in which the land was treated 
as kambattam prior to 1875 and the docu- 
ments relied on in the present case are even 
later. In that case the learned Judgea put 
the onus of proving that the land was seri on 
the defendants, and held they had not dis- 
charged it. As the Jaw now stands, the 
| burden is on the seminar to show that the 
suit lands come within the definition in 
section 3, as forming part of his domain or 
home-farm lands. There was no evidence in 
that case that he had ever cultivated them 
himself. The earliest evidence that they had 
been treated as. kambatiam related to 1875, 
shortly after the decision in Chokaliaga’s 
case(4), after which the reméndars endeavoured 
to get their ryots to contract themselves in one 
way or another out of their occupancy rights, 
a process which apparently explains the 
extraordinary increase in the amount of land 
olagsed аз kambattam in recent years. The 
evidence that the semindar cultivated these 
lands in recent years is negatived by the 
karnam, who otherwise shows himself favour- 
able to the semindar. He says that out of 
2300 acres in the village 800 are classed as 
kambatiam and that of these the semindar 
cultivates 200 acres himself but not always 
the same 200 acres. It is not shown that he 
ever cultivated the anit lands. On the con- 
trary ihe evidence is that they have always 
-been cultivated by tenants. 


Though the fact that the lands have been 
let as kambatiam ів evidence under section 
.185 that they are private lands, and though 
the provisions of section 183 do not apply to 
ће Oivil Court still, ав I have already said, 
T think the fact that the lands really were at 
some time domain or home-farm lands should 
be strictly proved. Опсе it is shown as here 

ea 


that they were туой down to a certain date, 
the effect of section 8 ia that even if the 
semindar subsequently acquired the kudi- 
varam right, that would not of itself convert 
them into private land, nnd we have to ase 
whether what has happened subsequently is 
sufficient to convert the land into private 
lands, thatis to say, into domain or home-farm 
lands. Tt does not seem to me that calling the 
lands kambattam and letting them on terms 
which negative occupancy right with a view 
to prevent the assertion of such rights, is 
sufficient to convert them into private lands 
within the meaning of the definition. 

The Subordinate Judge has found, and I 
agree with him, that the .suit lands were 
never oultivated by the semindar as part of 
hia home-farm lands, and it seems to me that 
his treatment of them as kambaiiam was 
merely colourable for the purpose of defeat- 
ing the occupancy rights of the tenanta. In 
some parts of India lands of this kind are 


‘known аз sr lands and this is one of tho 


terms mentioned in the definition. In 
Визу v. Bukhtoo (5) it was held that sir 
land is land which a semindar has cultivated 
himself and intends to retain аз resumable for 
cultivation by himself even when from time 
to time he demises it for a season. І think . 
that this test may well be applied here, and 
that. as the plaintiff has failed to satisfy it, 
the appeal fails and must be dismissed with 
costs. 

Вавҥїагвт А гтл, J.—The plaintiff sues for 
a declaration that the lands in suit ary hia 
home-farm lands. The defendants claim 
them as their Jjeraiii. The Subordinate. 
Judge dismissed the suit. 


Т see no reason to differ from the oonolusion 
at which the lower Court has arrived. The | 
Subordinate Judge found that from the year 
1884, the lands were treated by the plaintiff 
es his kambaitam or home-farm lands and 
that they were held as seri or jera£ii lands 
from 1866 to 1883 by the defendants and 
their predeceasérs. The appellant has 
convinced us that in the year 1879 the lands 
were treated as kambatiam. Exhibit J, the 
judgment of the High Court, Exhibié V, 
the cultivation account for 1880, Exhibit 
XIII, the isab account for 1879, show 
that from the year 1879 onwards е 


(5) 8 N. W P. Ч.О, р. 209, ' 
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plaintiff.dea&lt with the-lands as his kambat- 
tam. The Subordinate Judge's finding must 
be modified to this extent. As regards the 
earlier period, discussed by the Subordinate 
Judge in paragraph 11 of his judgment, 
Mr. Govindaraghava Aiyar contended that 
the documenta commented upon do not 
support his finding. І sea no force in this 
argument. Exhibit X, the Adangal Account 
of 1868, is against this contention. When- 
ever land is mentioned as kambatiam in 
this account, the semindar is entered аз 
owner and the person actually cultivating 
the field under him is entered as being 
ihe cultivator. The two entries referred to 
by the Subordinate Judge fully support 
-this view. With reference -to the plaint 
lands, the semimdar is not entered ав owner. 
Hxhibit XVIII, the landraré account of the 
plots in 1866, shows the defendant's pre- 
deoessor as the owner. Exhibit XIX is to 
the same effect. Exhibits III and XII, the 
accounts for 1867, are of the same character 
‚вв Exhibits XVIII and XIX. Exhibit XI 
for the year 1874, which isan account of 
seri lands, shows that one  Korapatti 
Venkanna was the owner of the plaint 
lands. Even if we are not prepared to 
acospt the suggestion that this Venkanna 
wana relation of the defendants, the entry 
shows that the semindar was not the owner. 
The learned Vakil for the appellant sug- 
gested that the entries in these documenta, 
especially in Exhibit X, may be due to the 
fact that the persons entered as cultivators 
were let in for the. first, time by the 
zemindar. There ів no trace of this explana- 
tion in the evidence; on the whole, I seo 
no reason to differ from the Subordinate 
Judge in his conclusion that from 1866 to 
1874, the lands were held and enjoyed as 
seri. ' : > 

On these facta, the question for deter- 
‘mination is, whether lands once enjoyed as 
seri with tenant rights can be converted by 
the semindar into his kambattam. The 
question is not free from diffleulty. The 
‘only sections that have a bearing upon this 
point are 8 (10), 6, 8, 151 and 185. Section 
3410) defines “private land.” The meaning 
of the word domain ія not given in the 
Act. The learned Ohief Justice pointed out 
in the course of the argument that it was 
synonymous with demesne. Ig the Hneyolo- 


pedia Brittaunica, Volumo ILT, it is explained 

as follows :—'‘Demesne (Пате, Demain, 

Domain, eto.) that portion of the.land of 
а manor not granted out in free-hold 
tenancy, but (a) retained by the : Lord of 
the Manor for his own use and ocouption 
or (b) 16% out as tenemental land to his 
retainers or ‘villani’. This Demesne land, 

originally held at the will of the Lord, in 
course of time came to acquire fixity of 
tenure and develo into the . modern 
copyhold (see Manor). It is from demesne 
as па] in sense (a) that the modern 
restricted use of the word comes, 1. e., land 
immediately surrounding the mansion og 
dwelling-house, the park or chase.” I have 
no: doubt’ that it is ina similar sense that 
the Legislature has used the expression.. 
The special incidents of such property are. 
that it must have been an appurtenance 
to the general holding and should ‘have 


.been in the personal occupation of the 


asmandar. Some indication of its character- 
istica is to be found in the fifth report 
relating to the Madras Presidency. In giving 
instructions to Collectors regarding the pro- 
perties to be taken into account in making 
the Permanent Settlement with the senindars, 
one of the „items to bo included is thus 
desoribed:—“ All private lands at present 
appropriated by the semtndars and other 
landholders to the subsistence of themselves 
and families, as well as all lands held by 
private servants and dependants, will be 
considered ан forming part of the Circar 
land, and, therefore. responsible fer the 
public Jumma.” This is practically the 
definition of private land. Ordinarily a 
private Jand must have that character from 
prior to the Permanent Settlement, except ' 
in certain cases to which I shall refer later 
on. The theory is that prima facie a jerasts 
or ser? land cannot be converted into private 
land. This view is strengthened by tbe last 
explanation to section 6, which lays down 
that an ocoupancy right in land ig noi lost 
by the tenant becoming the landholder. The 
character of the holding remains whatever 
may be the change in the position of the 
owner of it. Then we come to section 8; 
clause (1) of that section deals with the 
merger of occupancy right in cortain cases. 
A great deal of argument was directed 
towards the clause, "by transfer, SUCCESSION 
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or otherwise.” Т think there can be no'doub* 
thata bare surrender will not come under the 
e-rression "otherwise," because a surrender 
without more does not confer a right to the 
property. lhadtoconsiderthisquestionat some 
length in Venkata Sastrulu v. Sttaramuda (2). 
І adhere to the view therein expressed that 
if the surrender has been accepted and 
acted upon, it would amount tos mode of 
acquisition and would соте - under the 
expression " otherwise.” In that view, clause 
З of section 8 will preclude the conversion 
of a ryoti land, the occupancy right in which 
had become vested in the landholder by an 
.accepted surrender, into в home-farm land. 
I cannot accede to the contention of Mr. 
Govindaragabava Aiyar that clauses (1) and 
(3) contemplate a bare merger withont more 
and that when such a merger has been 
' given effect to by treating the land as 
liome-farm land, it will not be obnoxious 
to the rule enunciated in section 8. Al- 
though it may not be competent to Courts 
to examine the policy underlying an enact- 
ment apart from the actual language employ- 
ed in the sections, 16 is our duty to give 
effect to such a policy when it appears 
clearly from the language employed. The 
definition section and section 8 leave no doubt 
in my mind that the Legislature demands 
the strictest proof of a land bethgakambatiam. 
This is made clearer still by section 181 which, 
while enacting that a landholder can allow 
hia private land to be converted into туо 
land makes no provision for the converse case. 


The only other section that has to 
be considered is section 185. There can be 
no doubt, as pointed out by Mr. Govinda- 
zaghsva Aiyar, that tbe proviso to that section 
ів not in the nature of an exception. 
Mullins v. Treasurer af Surrey (6) lays down 
that aprovisois in the nature of a substantive 
rule and should not be treated as an excep- 
tion to the proposition stated in a section. 
Bee also Mahaprasad Singh v. Ramani Mahan 
Singh (1). Accepting this position, I think 
thet the first part of section 185 deals with 
the determination of the question whether 
в particular field ів ryoty ог kambattans, 
where nothing is known about its origin. 
If it was originally ryots, the rule of evidence 
contained in the first part of section 185 


(8) 5 Q. B. D. 170at p. 173. 


can have no application because that would 
practically abrogate the principle enunciated 
in section 8, clauses 1 and 3. The proviso 
to section 185 is really an exception to 
section 8, clause 3. The object of the proviso 
is to enable the landlord to say that 
although the land was seri, he has by his 
own servants or by hired labour cultivated 
the land for twelve years preceding the Act 
and that consequently it should be regarded 
as his home-farm land. An irrebuttable 
presumption is to be drawn from snch в 
conduct. If one remembers that a home- 
farm land is that which has been ordinarily 
cultivated personally by the landlord at the 
outset, the meaning of such a reservation 
in favour of the landholder will be apparent. 
This conclusion carries out the scheme of the 
Legislature which seems to be opposed 
to the augmentation of the private land of 
the landholders, excepting the special 
instanco mentioned in the proviso to section 
185. This view roceives support from the 
obaervations of the learned Judges who 
decided OCheekatt Zamtndar v. Hanasooru 
Dhora (7). The object of the Estates Land 
Act ів to prevent tho conversion of туой 
land into kambaitem land, which process 
had been adopted largely since the decision 
in Chockalinga Pillars caso (4). My %on- 
clusion ig in accordance with the decision 
of Mr. Justice Ayling and myself in Second 
Appeal No. 275 of 1918. Second Appeal 
No. 1402 of 1912 decided by Sadasiva Aiyar 
and Napier, JJ., is also to the same effect. 
The decision of the learned Chief Justice 
and Mr. Justice Ayling in Ohiutamaredds 
Sanyasi v. Sree Rajasagi Appala Narasimha 
Gars (3) ів not opposed to this conclusion. , 
The land in that case was never ryott land. 
lt only laid down that a private land can 
come into existence even after the Permanent 
Settlement. The proviso to section 185 is 
intended to enact such & rule. . 

The decision of the Subordinate Judge is 
right &nd this appeal must be dismissed 
with costa. 

Appeal dismissed, 


(т) 28 M. 818. - 
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ВАОНТ1КЩВА KIZHORM DEY Г. RAJANI KANTA CHAKRABARTY, 


CALOUTTA HIGH OOURT. 
Seoonp Civit, Appeat No. 3014 оғ 1911. 
January 30, 1918: 
Present: —Mr. Justice D. Chatterjee. 
SACHINDRA KISHORE DEY— 
Derexpant—APPELLAST 


cersus 
RAJANI КАМТА CHAKRABARTY— 
РілгнтіРР— Re sPOXDEST. 
Limitation Act (XV of 1877), Sch. П, Art. 141, scope of 


uccestion testing jointly m two female heire—Buit 


by one on death of another, nature of. 

4 left him surviving two marned daughters B and 
C and one daughter-in-law D, widow of his pre- 
deceased son. D continued to hold certain jofe lands 
left by A to the exclusion of B and C for more than 
12 years and then sold the jote to the father of the 
plaintiff, who in his turn, having t ^ himself 
recognised as an incoming tenant by the landlord, 
remained in possession and also the plaintiff after 
him, until on the death of D the plaintiff was 
dispossessed by Cand her two sons. The plaintiff 
brought a sait for recovery of possession. 

Held, that ав thero was no partition between B 
and C, Article 141 of the Limitation Aot, 1877, 
could not bar the suit so long as C was alvo. 


. Whore succession vostas jointly in two female heirs, 
betweon whom no partition of the property 18 mado, 
the suit by one on the death of the other for tho 
property cannot be said to beone for recovery of 
possession. 


Appeal against the decree of 
ordinate Judge, 
singh, dated the 25th of August 1911, 
modifying that of the Munsif, third Court, 


the Sub- 


at Kishoreganj, dated the 14th of Feb- - 


ruary 1911. 


Babus Govind Chandra De Roy and Upendra 
Kumar Roy, for the Appellant. 


Babu Sasanka Jiban Roy, for the Respond. 
ent. 


JUDGMENT.—One Kirti Narain, who 
died about the year 1871, left him surviving 
two daughters Harasundari and Kashiswari 
апа one daughter-in-law Umatara, being the 
widow of his predeceased son. Certain joie 
land belonging to the estate of Kirti 
Narain, which formed the subject-matter 
of contention in this case, continued to be 
held by Umatara to the  exolusion 
Hars&undari and Kasiswari, who were the 
married daughters living in their husbands’ 


house. After Umatara had been in posses- 


sion for more than twelve years, that is, in 
the year 1291, she sold the, jote to the 
father of the plaintiff and “the father of 


third Court of Mymen-. 


of” 


the plaintiff, having got himself recognised 
as ап incoming tenant by the landlord, 
remained ia possession and also the plaint- 
if after him until the death of 
Umatara in 1815, when the plaintiff was 
dispossessed by Kasiswari and her two 
Bona, defendants Nos. land 2. In the suit 
of the plaintiff for recovery of posseasion 
defendant No. 1 pleaded that he had been 
in possession along with Umatara and that 
Umatara’s daughter had made a gift to 
him of ker 8-вппаз share so that he 
had become entitled to the whole 16-anna 
jote. This part of the defendant’s case has 
been held as not proved and the result of 
the finding is that Umatara remained in 
possession adverre to both Harasundari and 
Kasiswari before the sale and that after 
the вао, the plaintiff's father and the 
plaintiff after him were in such adverse pos- 
session until dispossessed by the defendants. 
The Court of first instance held that as 
regards the 8-аппаз share of Kasiswari, 
her claim had been barred by twelve years’ 
adverse possession after Umatara. 

As regards the S-annas share of Hara- 
sundari, Kasiswari had succeeded in 1899, 
that is within twelye years of the suit 
and with regard to that share plaintiff's 
suit was dismissed. The lower Appellate 
Court has, however, decreed the whole 
suit of the plaintiff holding that as the 
zemindars had accepted rent from Umatara, 
it must be taken that a fresh settlement 
was made with her and that the semindars 
having recognised the fatber of the plaint- 
iff as an incoming tenant must be taken 
to have made a fresh settlement with him, 
so that neither the daughters nor their 
heirs could have any further olaim. It is 
contended before me in second appeal that 
the judgment of. the learned Subordinate 
Judge decreeing the whole suit of the 
plaintiff is wrong and that in any case 
the suit as regards the share of Hara- 
sundari ought tohave been dismissed’ In 
support of this contention reliance has been 
placed upon Article 141 of the Limitation 
Act of 1877 which provides twelve years 
from the death of a female as the period 
within which the suit for 
possession is to be brought by a Hindu op 
a Mubammadan who is entitled to possession 
of the property on the death of # Mipdu 


recovery of ` 


Ва 
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or Muhammadan female. The question, 
therefore, for decision in this case is whether 
Article 141 has any application to а ĉeso 
of this kind in which succession vests 
jointly in two female heirs. It is settled 
law that when there are more daughters 
than one, they succeed jointly as one with 


a right of survivorship. In this case there, 


was no partition of the property amongst 
the two daughters, so that no question 
that might arise in & case in which such 
& partition has taken place arises in this 
case. Apart from the question of adverse 
possession by Umatara and her alienees, 
the two heirs must be taken to have been 
in joint possession and that if they were 
in joint possession the suit by the survivor 
could not be one for recovery of possession. 
` Therefore the suit by Kasiswari could 
not be said to be one for recovery of 
possession on the death of Harasundari. In 
this .view of the case I think that so long 
as Kasiswari is alive, Article 141 has no 
operation. It would be premature now to 
say whether there would be any right in the 
defendants Nos. 1 and 2 to recover possession 
after the death of Kasiawari: that would 
be & matter for consideration when that 
case does arise. In the present case, however, 
the plaintiff is, I think, entitled to recover 
possession of the whole land. 

” The decree of the lower Appellate Oourt 
is, therefore, sustained and the appeal is 
dismissed with costs. 


Appeal dismissed. 





OALCUTTA HIGH COURT. 
Fiest Orvin Apprat No. 461 or 1912. 
July 21, 1914. 
"Proseni:— ir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoroft. 
ВІВ NARAYAN MOOKERJKE— PLAINTIFF 
Mox 


5. P. OHATTERJRE- Darmwpir No. 1— 


Бявронринт. 

Southal Paiganas Settlement Begwlarow (ПІ of 
1872), ss. 25, 26A, scope of —" Proprietor —Onwnsrshsp 
of meaurasi mokarari tenure—Decision af Settlement 
Cunt, whether final. 

Section 254. of the Sonthal Parganas Settlement 
Rog olation ПТ of 1872 is strictly limited to suits whero 
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only the rights of semindars and other propriobors ал 
bevwoen themselves are in controversy 

A person who holds & derivative title under a semun- , 
dm cannot rightly be classed asa propriotor within 
the meaning of that word os used in the expression 

“semindars and other proprietors” in section 25A 
of Regulation III of 1872 

The decision of & Settlement Court under section 26, 
sub-section (1) of Regulation IIT of 1872 is conclusive, 
till ıt hee been set aside by кото method known to 
Jaw aot tho instance of any person projudicially 
affected thereby. 

Appeal against the decree of the 
Subordinate Judge of Jamtara, dated the 5th 
Бер шаш 19172. 

Rash Behary Ghose, Babus Umakals 
X Surendra Nath Roy, Biraj Mohan 
Mojumdar, Sasadhar Roy, Satyendra Nath 
Hoy and Narendia Nath Sett, for the 
Appellant. 

Messrs. S. P. Sinha and 8. R. Das, 


Babus Jogendra Nath ^ Mookerjee, Uma 
Ohurn Laha and Joges Ohunder Basu, for 
the Respondent. 

JUDGMRNT.—This is an ‘appeal by 


the plaintiff in a suit for declaration 
that an entry in a Settlement Record in 
favour of the first defendant is erroneons, 
for establishment of his own title to the 
disputed property and for recovery of 
possession with mesne profits. The landa 
in suit are situated in village Mihijam 
appertaining to Taluk Pabiya included in 
Toum No. 808 in the Sonthal Parganns. 
On the 9th September 1876, Raja Ran 
Bahadur Singh, the then zemindar, granted 
а mourast mokarart lease of the lands 
now in suit to one W. Н. Smith, whose 
representatives are defendants Nos. 2—8 in 
this litigation. The ninth defendant held a 
decree against the representatives of Smith, 
in execution whereof the right, titl and 
interest of the judgment-debtora was 
sold and was purchased by the first defend- 
ant, Ohatterjee, on the 5th August 1899, 
for а sum of Ra. 2,500. The plaintiff, 
Mookerjee, claims to have purchased 
shares in the property from some of the 
representatives of Smith by private 
‘conveyances on the 22nd July 1898 and 
9th February 1899. Mookerjee asserts 
that he has scquired a preferential title 
to four-ninths of the property held in 
mourast mokarari lease by Smith, while 
Chatterjee, contends that, he has acquired 
a good title fo thp whole of that property. 


^ 


Vol XXYII] 


ВІВ NARAYAN MOOKERJEE 0. Я. Р, OHATTWRINE. 


It is the common case of the parties that 
on the 29th April 1908, the Record of 


Rights of village Mihijam was finally 
published according to the provisions of 
section 24 of Regulation ПІ of 187929. 


This Record of Rights contained an entry 
in respect of the disputed property to the 
effect that Chatterjee was then the owner 
of the mokarari by purchase for Ra. 2,500. 
The plaintiff seeks a declaration in this 
suit that this entry was erroneous, арӣ 
that he himself was entitled to have his 
name recorded in respect of a four-ninths 
share. He subsequently amended the plaint 
by the insertion of an allegation that the 
entry in the record had been frandulently 
and  collusively secured by the first 
defendant; but по particulars of the 
fraud, and collusion were set out, as 
required by rule 4 of Order VI of the 
Civil Procedure Oode of 1908, and no 
question of fraud was raised in any of 
the twenty-one iasues settled in this suit. 
The defendant resisted the claim, on the 
ground, amongst others, that the suit was 
barred under section 11 of Regulation TIT 
of 1872. The Subordinate Judge has given 
effect to this contention and the substantial 
point in controversy in this appeal is 
whether his view is correot in law. 

Section 11 of Regulation ПІ of 1879 ів 
in these terms: “Except as provided in 
section 25А, no suit shall lie in any Civil 
Oourt regarding any matter decided by any 
Settlement Court under these rules; but the 
decisions and orders of the Settlement 
Covrts made under these rules, regarding the 
interests and rights above-mentioned (that 
is, mentioned in section 9), shall have the 
force ofa decree of Conrt.” An endeavour 
has been made on behalf of the plaintiff to 
eachpe from the effect of this section by 
reliance on a two-fold ground, namely, first, 
that the present case falle within the scope 
of section 954, and, secondly, that as the 
' plaintiff was not an objector in the Settle- 
‘ment proceedings, there has been no decision 
by the Settlement Court regarding his 
interest in the lands. 

Ag regards the first branch of this oon- 
tention, reference has been made to section 
25A which is'in these terms: “Where only 
the rights of semindars and other proprietors 
ва between themselves are concerned, a suit 
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may, unless itis barred by section 18 of 
Act XIV of 1882, be broughtin a Court 
established under Act XII of 1887, to 
contest the finding or recard of the Settle- 
ment Officer, within three years from the 
date of the publication of the Record of 
Rights or of the final order of the Revenue 
Court. But ро such suit shall be brought 
in any Court after the expiration of three 
увага from such date. Ifin any such suit, 
it is found that the finding of the Settlement 
Officer is erroneous, the record shall be 
amended .accordingly.” As the present suit 
was instituted on the 19th July 1910, it is 
within time, because the Record of Rights 
was finally published on the 29th April 
1908; but the fundamental queation remains, 
whether this is & suit of the description 
contemplated by section 25A. That section 
is strictly limited to suita where only the 
rights of semindars and other proprietors as 
between themselves are in controversy. It 
has not been argued that the plaintiffs and the 


~ contesting defendant are seméndars; but the 


view has been préssed on behalf of the appel- 
lant that the parties are proprietors within 
the meaning of section 25A, and in support 
of this position reference has bean made to 
the’ cases of Sonst Kooer v. Himmut Bahadoor 
(D, Bejoy Ohunder v. Kally Prosonno (2) and 
Mogk Lal я. Raj Кытат Thaker Gridhari 
Singh (8).: The first of these casos is 
an authority for the proposition that 


-lands belonging to a semindart, granted by 


the semindar under an sbsolute hereditary 
mokarari tenure, do not on the death of. the 
grantee without heirs revert to the semindary, 
nor does the semW^dar, under such circum- 
stances, take by escheat a tenure subordinate 


“to and carved out of, his seméndari. The 


second and third cases recognise the doctrine 
that where а grantor has transferred to his 
lessee a heritable, transferable and perpetual 
interest, there is in substance no reversion; the 
ownership ofthe land is intended to pass 
entirely to the grantee and no rights are 
reserved in the grantor except the right to 
receive the rent. This principle is of no 
assistance to the appellant; it does not show 
that the expression “other proprietor” was 

(1) 1 0. 891; 8 T. A02; 25 W. В. 2809; 8 Bar. P. О. 
J. 608; 8 Suth. Р. О. J. 257. -- 


(2) 40 827; 2 Bhome L. В. 106. А 
(а 84 О. 858 al p. 367; 6 O. L. J. 206; 110. W, N. 
627. ' 
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intended to include a mowrast mokarart tenant. 
li is argued, however, thatthe term "pro- 
prietor" is used in a very flexible sense and 
that а wide significance has been given to it 
in a variety of Statutes on different subjecta; 
but’ plainly no safe guidance can be received 
from definitions given in Statutes the scope 
whereof was entirely different from that of 
the Regalation before us. Nor is any help 
derived from the ordinary definition to be 
found іс Lexicons. “а proprietor is one who 
holds something as property or hag the. 
exclusive right or title to the use or disposal 
of thing; an owner" (Oxford Dictionary, 
Volume VII, page 1484). Our attention bas 
finally baen invited to different sections of the 
Regulation. Section 12, which authorises 
an inquiry by the Settlement О сег into 
landed righta, speaks of "the rights of the 
sem4ndars and other proprietors, the rights 
of the tenants or raiyate, the rights of the 
тъатуїиз or other headmen as against both the 
propriotors and the tenants.” This anques- 
"tionably does not support the contention of 
the appellant; on the other hand, this indicates 
that there may be tenants other than raiyais 
under’ "semindars and other proprietors.” 
Section 13, clause (c), mentions "under-pro- 
prietors;' it is difflonlt toappreciate who 
` these under-proprietors can be, if permanent 
tenure-tolders are treated ая proprietors. 
The section algo refers to occupiers or owners 
of & village; it is argued that the term 
“owners” is used in contradistinction to 
occupiers, and thus includes not only semin- 
dars but also permanent tenure-holders and 
under-tenure-holders. But even if this were 
conceded, it would not follow that these 
persons were proprietors. Section 17 speaks. 
7 of manjhi or villago headmen, while section 
18 deals with razyats or occupiers; but neither 
section justifies the inference that a perma- 
nent tenure-holder is & proprietor. Section 
20, which authorises the Settlement Officer 
to exercise his discretion in the adjustment 
of rents, speaks of proprietors, farmers, 
headmen and ratyats, but does not support 
the theory that permanent tenure:holdara 
are proprietors. Finally, section 28 which 
was introduced in 1908 defines the lability 
of proprietors and other persons for · default 
in certain specified matters; the provisions 
of this section do not show that the term 
“propietor” has the significance sought to be 
attached thereto by the appellant. We are 
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consequently brought back to section 95A 
and are left to construe it without the assis- 
tance of any such statutory definition of the 
term “proprietor” as is to be found in the 
Bengal Land Revenue Баев Act, 1868, the 
Bengal Land Registration Act, 1896, and the 
Bengal Tenanoy Act, 1885. Now, if we era- 
mine closely the terms ‘‘semindars and other 
proprietors” in section 25A, it ia plain that 
zemindars are proprietors, and the inference - 
may fairly be drawn that the words “other 
proprietors” are intended to apply to persona 
who have some at least of the characteriatica 
of a semsndar; one of these is-that the somin- 
dar holds his property directly under Goy- 
ernment. It is well-known that the Legis- 
lature has always recognised that thera Are 
proprietors of land other than semindars. 
This is clear from Regulations I of 1798 and 
ҮШ of 1793, in which the expression 
“semindars, independent talugdars, and other 
actual proprietors of land" frequently recurs 


- ав also the phrase "the actual proprietors ‘of 


the soil, of whatever denomination, whether 
semindars, talugdars or chaudhris.” Sec- 
tion 5 of Regulation VILI of 1798 specified 
the five classes of talugdare who wore to be 
considered actual proprietors of land, while 
sections 16, 17 and 18 laid down rules гев- 
pecting mokarari leases of landa. acodhding 
as they ware, or were not held by proprietors, 
It is indisputable, consequently, that the 
Legislature has recognised persons other 
than semindars as proprietors who held their 
lands directly under Government. 
neceasary for our present purpose to attempt 
on exhaustive enumeration of the rights and 
obligations of such proprietors and to ascer- 
tain in what precise way, if any, their position 
was differentiated from that of £emiidars. 
But one negative test may be safely formn- 
lated, namely, that a person who holds a 
derivative title under a semindar cannot 
rightly be classed as a proprietor within the 
meaning of that word as used in the expres- 
sion "remindars and other “proprietors” in 
section 25A of Regulation ITI of 1879. -If 
the contrary view were maintained, it would 
follow that in the event of a contest betweon 
the admitted semtndar and а person rho 
alleged himself to be mokararidar under him, 
but whose statua waa denied by the zemindar, 
the matter would be open for investigation 
by the Civil Court, notwithstanding a deci- 
sion thereon byea Ravenne Court, in other 


It is not . 
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words, the Civil Court wonld be called upon 
-to decide a question of the existence of rela- 
tionship of landlord and tenant between the 
parties, a question obviously intended by the 
Regulation to be determined by the Settle- 
ment Oourt and the superior Revenue 
Authorities. In the case before us, the ques- 
tion in controversy between the parties is, 
whether the mowrasi mokarari lease-hold 
interest of Smith has, by devolution, passed 
entirely to Ohatterjee or has vested partly 
in Mookerjes and partly in Chatterjee. 
Smith derived his title as permanent tenure- 
holder from the admitted seminar and was 
in no sense of the term a proprietor. We 
cannot possibly hold that in the present suit 
only the rights of two proprietors as between 
themselves are in controversy. The view 
we take, namely, that a permanent tenure- 
holder who has derived title from a semindar 
ів nota proprietor within the meaning of 
section 25A of Regulation III of 1872 is 
in harmony with that adopted, explicitly or 
impliedly, in a Jong series of decisions of this 
Court, amongst which may be mentioned 
Nadiar Ohand Singh v. Chunder Sikhur Singh 
(4), Ram Churn Singh v. Dhaturi Singh (5), 
Ramranjan v. Nanda Lall (6), Kangal Ohandra 
Mandal v. Madhu Sudan (7), Ват Ranjan v. 
Satish Ohandra Singh (8), Mir Mosuffur Ali 
v. Kali Prosad (9), Digambar Das v. Jatindra- 
bala Das; (10), Digambar Das v. Harendra 
Narayan (11) and Nemo Deo v. Parbati Kumari 
(12). Before we leave this point, we may 
add one observation with reference to two 
subsidiary reasons assigned by the appellant 
` in support of his contention. It was said, 
in the first place, that he was not aware 
of the Settlement proceedings; if so, hia 
remody is by an application to the Settle- 
ment Court or to ile superior Revenue 
Authorities to re-open the matter. It was 
said, in the second place, that the defendant 
has, under section 25A of Regulation II 
of 1880, taken steps to acquire the holdings 
of raiyais in the village, on the assumption 
that he bad the status of a proprietor. 


4) 15 0. 765. 
5) 18 O. 146. 


т) 20 Ind. Ова. 417; 170. L 
RIEN: 170.1, 
І 
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This ia clearly immaterial. If the defendant ` 
is not inlaw a proprietor, as we hold he 
isenot, he cannot create a jurisdiction in 
the Civil Court contrary to the provisions 
of sections lland 25А of Regulation Ш 
of 1872. We hold accordingly that section 
954. does not oovor the present suit, as 
the question -in controversy does not relate 


to the rights of proprietors as between 
themselves. 
As regards the second branch of the 


contention of the appellant, it has been 
argued that there was no “ decision” by 
the Settlement Oourt, because the plaintiff 
was not represented there and no contest’ 
took place between him and the defendant. 
This position cannot possibly bo supported, 
for if the contention of the appellant 
were to prevail, any person might defeat 
the provision of section ll by his omission, 
it might te a deliberate omission, to appear 
before the Settlement Authorities [ Mondfur Ali 
v. Кай Prosad (9)]. It was inoumbent on 
the Settlement Court to ascertain and record 
the various interests and rights in the 
land under  sectigns 9, 10 and 12 of 
Regulation ILE of 1872. It did ascertain 
such rights and decide that  Ohatterjoe 
was-the owner by purchase of the mourasi 
mokarari tenure originally held by Smith ; 


“indeed, under section 14 it was bound to 


inquire into, settle and record all the 
rights in the land, even though such 
rights might not have been urged by the 
parties interested. This decision is conslusiva 
under section 25, sub-section (1), ‘till it has 
been set aside by some method known to 
law at the instance of any person 
prejudioially affected -thereby. The inference 
follows that the Subordinate Judge has 
rightly held that the suit is barred by 
section 11 of Regulation III of 1879. 
The result is that the decree of the 
Subordinate Judge is confirmed and this 
appeal dismissed with costa to respondent 
Chatterjee. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Civit MigcgunaNkous PETITION No. 1154 
or 1914. 
APPEAL AGAINST ORDER No. 176 or 1914. ` 
October 15, 1914. 
" Present.— Mr. Justics Oldfleld and 
Mr. Justice Tyabji. 

Sri Rajah PARTHASARADHI APPA RAO 
BAHADUR, Zemindar—Peritioxer ІХ C. M. 
P. No. 1154 or 1914 AND APPELLANT IN 

Appear No. 176 ov 1914. 
r em nos 
Sri Rajah MAKA VENKATADRI APPA 
RAO BAHADUR, Zemtndar, MIKOR, UNDER 


о tne COURT or WARDS, AND OTHRWRE 


—RusPONDHNTS JN BOTH. 

Cir? Procedure Code (Act V of 1008), з. BT—Cowit 
pasnag decree, whether entitled to erecule tt, when 
property transferied to jurisdiction of other Court— 
Different Comitas having gerisdiction to execute decree — 
Convenience, jurisdiction determined on ground. of. - 

A Oourt which originally passed a decree censos 
to have jurisdiotion to exoctte it ifthe properties 
comprised in the decree are transferred to anothor 
district. 

То њ саве where difforont Courts have jurisdiction to 
охеспіо a Пссгое, the question which Court will 
execute it, is settled on the ground of convenience. 

Subbiah Naicker v. Ramaratham Chettiar, 22 Ind 
Oan. 890, 2A М L J 159, (1914) М. W. N 203; 87 М. 
462, 1L. W 251, distinguished. 

Petition praying that, in the circumstances 
stated therein and in the affidavit filed there- 
with, the High Court willbe pleased to transmit 
His Majesty's order in Council in Privy Coun- 
cil'a Appeal against Appeal Suit No. 32 of 1904 
on the file of this Court to the Sub-Court, 
Ellore, with the following directions (a) that 
the R&ceiver be directed to flle and pass his 
accounta, and on bis passing the same be 


' discharged, (b) that he be directed to deliver 


one-third of the profits of the estate now avail- 
able for distribution to the petitioner, (c) 
that a Commissioner be appointed to divide the 
estate and ite property into three shares and 
that one share be given to the potitioner, (d) 
that the Receiver be directed to deliver posses- 
sion of all property of the estate to the 
Commissioner. 

Appeal against the order of the District 
Oourt' of Kistna, dated the I4th of April 
1914, in Interlocutory Appeal No. 485 of 1914, 
in Original Suit No. 44 of 1899, Godavari 
id Court. 
^ Mr. T. Prakasam, for the optar 

Dr. S. Suamtnadhan and My. К. Srintvasa 
Iyengar, for the Respondents. 

JUD GMENE: —Dealing first with Civil 


Miscellaneous Petition No. 1154 of 1914,- we 
observe that the decree has already been seut 
for execution to the District Court of Kisina. 
No doubt the decree in Original Suit No. 
44 of 1899 yas passed by the District Court - 
of Godavari. That Court has now lost 
jurisdiction, the items of property, with 
reference to which it had jurisdiction under 
section 19, Civil Procedure Code, having 
heen transferred to another Court. Subbiah 
Naicker v. Ramanathan, Ohetar (1) dealt 
only with pending execution proceedings. 
But the principle stated in it ія applicable to 
proceedings at their institution. With 
reference to it and seation 87. Civil Procedure 
Code, we. must hold that the Godavari 
District Court has ceased to have jurisdiction 
to execute; jurisdiction will then lie with 
the Ooart which would have jurisdiction to 
try the suit, in which the decree was 
passed, if it were not instituted. It is not 
disputed that the suit properties are | 
distributed between the jurisdictions of at 
least three Courts of which the Kistna 
District Court ia one, each of which would 
have jurisdiction under section 19 to try the 
з016 and each of which, therefore, might have 
jurisdiction to execute this decree. 


“We, therefore, must decide the questionson 
the grounds of convenience. . It is no doubt 
the case that petitioner is interested under 
the decree only in the Nidadavole Estate, of 
which he alleges that no part is within the 
present original jurisdiction of the Kistna 
District Court though this is not admitted by 
reapondents. But, on the other hand, 
though the deoree of the Privy Oouncil dig- ~ 
posses of two suita, there is no reason for 
regarding it as dealing only with one estate 
in petitioner’s interest. Respondent is also 
entitled to consideration and will share both 
in the Nidadavole and Medur Estates. It is 
conceded that the division of the permanently 
settled portion of both will have to be made 
by the Collector of Kistna District. It is 
further we think matérial that (1) the 
Receiver. of the estates has in fact been 

working under the Kistna District Court and 
(2) the District Judge, whose proceas runs 
direct throughout the District, will deal with 


the matter more conveniently than the Bub- - 


ordinate Judge of either Bexwada or Ellore, 


to the latter -of whom petitioner contends 
(1) 22 Ind Cas. 899. (19° d M W N. 205, 26 M, 
L. J. 189; LL W: 251; 87 M. 468. бе, 
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that the decree should be transmitted. Tt is, 
moreover, advisable in view of the magnitude 
of the interests involved that an Officer of the 
standing of the District Judge should be 
entrusted with the сиве. In these circum- 
stances we do not think that;reason has been 
made out for modification of the order 
already passed transmitting the decree to the 
Kistna District Court. ` We, therefore, follow 
the previous order and direct transmission of 
the decree to that Court at  petitioner's 
instance also. Petitioner will pay reapond- 
ent’s costa, two већа. 

The desinion: in Appeal against Order No. 
176 of 1914 follows that in Oivil Мів- 
cellaneous Petition No. 1154. The appeal 
against the order is dismissed with coste; two 
seta, 
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Petition and Appeal dismissed. 


PUNJAB CHIEF COURT. 
Яжвоохр Orvin AppEat No. 157 or 1912. 
' October 18, 1914. 
. Present:—Mr. Justice Chevis. 
KIRPA RAM-—DREFENDAKT— ÀPPRLLANT 


à versus 

KIRPA RA V—Pianstirr—Rusponvant. 

Juriadiction of Civil or Revenus Oourt—Olaim by 
one propristor againgt another for ewablishing оссы- 


A suit by one “oft the. proprie body ad 
another for declaring that the former is the occupancy 
tenant of Iand belonging to the latter falls under 
section 77 (3) (d) and is onsec ueni tri&ble only by 
a Revenue Ооп ТЬ is immaterial whether the 
dispute hns arisen out of partition proceedings about 
the land. When a suit of this nature has been decided 
by & Munsif having no Revenue powers his decree 
cannot be registered as that of a Réveune Court by 
the Ohief Court. The ordinary course in such & case 
is to return the plaint for presenting it to a competent 
Revenue 

Ram Jas v. Ralla, 1 Ind. Cas. 405,,25 P: Б. 1909 
89 Р: W. R. 1900; 70 P. L. R. '900, referred to 


Second appeal from the decree of tho Divi- 
sional Judge, Hoshiarpur Division, dated the 
10th November 1911, affirming that of the 
Muxeif, first Class, Una, dated the 318 August 
1911, decreeing the claim. 

Bakhshi Tek Ohand, for the Appellant. 

Mr. Sundar Das, for the Respondent. 


JUDGMENT.—The plaintiff, in this case . 


pleads that he and defend&ni No, 31 are 


` 


' falla 
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occupancy tenants of ihe land in 7, &ud 
seeks a declaration of his rights aa oocu- 
рапсу tenant. 

I ‘am at & loss to understand how the 
lower Oourts have entertained the 
for it appears to me clear that the cognix- 
ance of the Oivil Courts ів barred by section 
77 of the Punjab Tenancy Aot, this being 
a soit by в tenant to establish his ‘claim 
to ocoupancy rights. The fact that plaintiff 
is also one of the landlords of the joint 
khata of which the land in suit forms а 
part makes, no difference whatever, This snit 
is brought by plaintiff in his capacity of 
tenant of the land which is in his posses- 
sion, and ne is clearly seeking to establish 
his claim to occupancy rights which has 
been denied. It is quit incorrect to вау 
(as has been urged before me) that plaint- 
iff is objecting to partition, for reference 
to the plaint will show clearly that he has 


no objection to the partition of the pro-^ 


perietary rights, and only wants his pos. 
seasion of the land in suit to be preserved 
on the ground that he and defendant are 
occupancy tenants. The case, in my opinion, 
under section 77 (8) (d) of the 
Tenancy Act, and is triable only by a 
Revenue Court. 

The Court of first instance was that of a 
Muuaif who has no powers at all on the 
Revenue side. I do not think hat I 
should order the decree of that Court to be 
registered as the decree of a Oollector of 
the first grade, for if. meh a course is 
improper in the case of. а suit being tried 
by an Officer whose powers-on the Revenue 
side are too low [Vide Ram Jas v. Ralla(1)], 
it would seem to be still more improper 
in the case of a suit being tried by an 
Officer who has no powers at al on the 
Revenue side. I accept thia appeal, and 
set aside all the proceedings and direct the 
plaint to be returned by this Oourttathe 
plaintiff for presentation, if so advised, in’ 
& Revenue Court of competent jurisdiction. 

I leave the parties to bear their own 
costs in all Civil Oourta, for if defendants 
had raised -the - : quéetion of jurisdiction in 
the first Court, it is quite possible that 
that Oourt would have returned the plaint. 

: Appeal accepted. 

(1) | Ind. One 405 25 P. R. 1909; 39 P. W, 


R1 
70 P. L. В. 1999 ui 


case, . 


` 
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MADRAS HIGH COURT. , 
Srcoxp Отуп, АрреАт, No. 735 or 1918. 
October 8, 1914. 
Preseni;—Mr. Justice Oldfield апа. 
Mr. Justice Tyabji. 
RANGASWAMI AIYAR AND OTHER£— 

PuüAINTIFFS— À PPRLLANTS - 


vermis 
SUBBARAYA AIYAR AND OTHERS— 


DEYERDANTE— RESPONDENTS. 
Oirit Procedure Code Act (XIF of 1882), « 885— 


Order under з. 885, effect of, if not set aside within ona 
year. : 

An order under section 885 of the Code of 
Oiri ure, ,1882, is conclusive as between the 


parties and, US not set aside by a suit institured 
within one year, it oannot be in any 
жд mait as between the same parties, whether 

the possession giren to the auction-purchaser 18 
actual or symbolioal. 

Ibrahim Mulhck v. Ram Jadu Rakshit, 30 0.710; 
Mahadev Sakharam Parkar v. ачы Nays Hatley, 14 
Ind. Cos, 447; 86 В. 878; 14 Bom. L R. 118, distin- 
guiahed 

Second appeal against the decree of the 
` District Court of Trichinopoly, in Appeal Suit 
No. 42 of 1912, preferred against that of 
the Court of the District Munsif of Sriran- 
gam, in Original Suit No. 455 o£ 1910. 


FACTS.— The plaintiffs sue to recover pos- 
веввіоп of their share in the family properties 
by partition by metos and bounds. The 
defendant is the purchaser in execution of 
the share of the father of the plaintiffs. 
The 1st defendant obtained a decree against 
the plaintiffs’ father. The plaintiffs pnt in 
& petition under section 335, Civil Procedure 
Code. The defendants contended that the 
house is thé self-acquisition of the Ist 
defendant; but the Court held that-it is the 
joint family property of the plaintiffs and 
their father and that the Ist defendant 
is entitled only to the share of the plaintiffs’ 
father. He was accordingly placed in joint 
possession of the house. No suit was brought 
‚ by the defendants to set aside the order 
within в year. The present suit is by the 
- plaintiffs to recover possession of the share 
of family properties by partition. The Dis- 
trict Munsif held that the suit property 
belonged to the plaintiff and his father and 
in execution the entire family property 
passed to the suction-purchaser, and on this 
ground dismissed the suit. Оп "appeal the 
District Judge held (1) that the question 
as to what passed in the execution Bale is not 
concluded by the previous order, as the 
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possession there given is only symbolical 
and not actual, and (2) that the entire family 
properties passed to ihe auction-purchaser. 
He accordingly dismissed the . appeal. The 
present appeal ia against that decree in the 
саве. 

Mr. К. Jogannadha Iyer, for the Appellant. 

"Mr. G. S. Bamachandra Tyer, for the Res- 
pondenta. 

JUDGMENT.—It does not seem to us 
material what was the nature of the posses 
sion which the plaintiffs obtained under the 
order, Exhibit О, since we declined to hold 
that that order was without legal effect. Ex- 
hibit O whatever the result of the direction it 
contained as to delivery to the plaintiffs; 
also included an adjudication as to their and 
the lat defendant's righté in the property. 
That adjudication was, under section 885 of 
the Code of Civil Procedure then in force, 
conclusive between the parties. 


The lst defendant has argued contra, on 
the ground that the finality of this adjudi- ` 
cation resulted from his failure to sue to 
establish the right which he claimed to the 
present possession of the property, and that 
as he had not been evicted, he had по cause 
of action on which to sue. We do not 
accept this. The plaintiffa had been given 
such joint possession as the Civil Procedure 
Code enabled the Court to give them; and the 
lst defendant's possession had been affected 
in its character, though it had not been termi- 
nated. We think that the words of the section 
are wide enough to cover the suit to establish 
ihe Ist defendant's right to sole possession, 
which he should have brought. 


In the first case referred to by the lower 
Appellate Court, Ibrahim Mullick v. Iam 
Jadu Rakshtt (1), itis not clear how the 
symbolical or formal delivery which was in 
question could have had any legal meaning, 
since none of the circumstances authorising 
such a délivery are mentioned as in question; 
and it ia not necessary to find any other 
foundation than this.for the decision. In 
the second, Mahadev Sakharam Parkar v. Jann 
Namji Hatley (2), the nature of the possession 
obtained was material with referencg to 
Article 138, Schedule II, of the Limitation 
Act, not in the connection now in question. 

In hes circumstanves we dissent from 


a С. 710. 
(2 H Tod "Can, 447; 36 B. 313, 14 Bem. L. В. 11 5. 
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the decision of the lower Courta on issue 8 


‘and hold that the lst defendant is precluded- 


from disputing the title of the lst, 2nd and 


4th plaintiffs who were parties to Miscellane- ' 


ous Petition No. 81 of 1907. The third 
plaintiff was not a party to that order and it 
has not bean shown how he can have the 
benefit of it. 

No argument has been addressed to us 
with reference to issue 7. The result is that 
the decision of the lower Courts must be set 
aside, except as against the 3rd plaintiff, . the 
suit being remanded to the District Munsif’s 


- Court, with directions to pass a preliminary 


decree for partition awarding two shares in 
the suit property to the Ist defendant and 
one share each to the ist, 2nd and 4th 
plaintiffs A final decree must then be 
passed in due course of law. We do not deal 
at this stage with issues 8, 4 and 5 which will 
appropriately be considered in connection with 
the final decree or any appeal against it. The 
Ist defendant will pay the coste of the lst, 
9nd and 4th’ plaintiffs here and in the lower 
Appellate Court. The 8rd plaintiff will 
pey his own соға throughout. The Dis- 
trict Мопві will provide for other costa in 
his final decree. 


' o Appeal allowed; Sutt remanded. 


OALOUTTA-HIGH COURT. 
Бксонр Отт, Arrear No. 1271 or 1912. 
February 18, 1914. 

Present: —Justice Sir Asntosh Mookerjee, Kr., 
and Mr. Justice Beachcroft. 
BHUBAN MOHAN ВАНЕВЈЕЕ--- 
PLADNTUFR——APPRLLANT 


versus 
EDAN SARDAR лир OTHERS—DEYBNDANTS 


—Hz8PONDMNTS. т 
Registration Act (XVI of 1908), а. 17—Document 


within a specified period, is m substance & leaso 
purporting to create an immediate interest in ths 
grantee in the i чөй saa is therefore, oom 
pulsorily regisirable. 
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Itis open toa party to establish & tenancy 
proof of the payment of rent to the landlord. 

If there ія a real contract of tenancy and rent ів 
really due, а rent suit cannot be said to be collustyo, 
though instituted by the landlord at the instance or 
request of the defendant. 


Appeal against the decree of the Sub-Judge, 
Jessore, dated the 18th February 1912, revers- 
ing that of the Мола, Second Court, Narail, 
dated 81st January 1911. 

Babu Jadunath Kanjilal, for the Appellant. 


Babus Surendra Ohandra Sew and Jnanendra 
Nath Sarkar, for the Respondents. ; 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for declaration of title to 
immoveable property and for recovery ofe 
posseasion thereof, The plaintiff and the 
defendants claim title from the same source 
and each of them relies upon an amalnama. 
The question in controversy is whether the 
amalnama, dated the 27th December 1904 
and produced by the plaintiff, is admissible 
in evidence. No question arises as to the 
amalnama produced by the defendants, be- 
cause the Subordinate Judge has found that 
the genuineness of that amalnama has not 
been established. The amalnama of the 
plaintiff describes the land ая situated 
within certain specified boundaries and fixes 
the rent and the terms of tenancy. It 
further states that a lease is granted to the 
grantee and that the grantee undertakes to 
execute a kabultat within a period of one 
month. This document is in substance a 
lease and as such was compulsorily registra- 
ble. Reliance has been placed on behalf of 
the plaintiff to support the contrary” view 
upon the cases of Syed Sufdar Reza v. Amsad 
Alt (1) and Dwarka Nath v. Ledu Sikdar (2), 
which were considered in Sherk Elahi Bakhsh 
v. Sheik Hukum Bakhsh (8). It waa laid down 
in the case last mentioned that where a docu- 
ment is in substance an agreement- to lease 
ог в lease, that is, where it is something 
more thana mere authority to the grantees 
to teke possession of the land, it is compul- 


. sorily registrable under the provisions of 
. the Indian Registration Act. 


On behalf of — 
the plaintiff reliance has also beén placed 
upon the decision of the Judicial Committee 
in the case of  Perigb Ohunder Ghose v. 


D roc. з Some 1. В. 240; 10 0. L. В. 121 
B.). 


"Dug 502. 
(8) 20 Ind. Oas. 907; 19 О, L. J. 464 18 Q. W, N, 88» 


Ld 


_registrable. 
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Mahendra Nath Purkait (4), and it has 
been argued that the document before us 
falls within section 17, clause (A), of the 
Indian Registration Act and is, therefore, 
not compulsorily registrable. There is uo 
force in this contention. No donbt the 
document recites that the grantee has under- 
taken to execute a kabuliat in favour of the 


Jandlord. But it does not state that по, 
interest would vest in the grantee til the. 


execution of another document by the 
grantor in supersession of the informal 
document executed at the time. In the 
document in the сазе before the Judicial 


Committee the tenants conjointly promised 
«hat they would sign and have registered 
kabultats in respecta of rente at the rates 
mentioned for the old lands which they had 
and for the excess land, if any, found on 
measurement. Bir Richard Couch stated 
that the evidence of the plaintiff himself 
showed that the document was not intended 
to be the final agreement, and held that ii 
fell within the description of olause (A) of 
section 17, that is, was а dooument merely 
creating a right to obtain another document 
which will, when executed, create or declare 
any such right. Неге, the document pur- 
porta to create an immediate interest in 
the grantee in the land demised and, therefore, 
is in emsence a lease which is compulsorily 
The amalnama has consequently 
been rightly held by the Subordinate Judge 
to be inadmissible in evidence. 


The next question which requires con- 
sideration is whether the Subordinate Judge 
has properly considered the question of the 
existence ofa tenancy right in the plaintiff, 
irrespective of the amalnama, Ав was 
pointed out by their Lordships of the Judicial 
Committee in the case of Sone Koo v. 
Himmut Bahadoor (5), recognition of inter- 
est by receipt of rent would constitute some 
kind of tenancy requiring to be determined 
by notice of otherwise. .It was consequently 
open to the plaintiff to establish a tenancy 
right by proof of paymept of rent to the 
landlord. This the plaintiff sought to do by 
production of two rent receipta and a rent- 
decree obtained by the landlord against him. 
The defendanta impeached the genuineness 
of the receipts, but the Subordinate Judge 
^ (4) 17 O. 291; 161. A. 238. 

(5) 1 C. 891 at p 399, 25 W. R. 296, 8 I. A. 9238 
Bar, P. О J 608;.8 Buth, P. О. J. 257. 
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has not come to any finding upon ihe quesa- 
tion raised. The receipts were also ohal. , 
lenged on the ground that the payments for 
which they were granted are not mentioned 


“in the plaint in the subsequent rent suit and 


are consequently fictitious. This contention 
the Subordinate Judge has overruled, 
without a specific finding that credit was 
allowed by the landlord in respect of the 
payments indicated by the rent-receipte. In 
во far, therefore, as the ront-receipts are 
concerned, there is no finding by the Sub- 
ordinate Judge whether they ure genuine 
and if genuine, whether the payments alleged 
were actually made. Ая regards the rent- 
decree the Subordinate Judge has rather 
loosely degeribed it as collusive. The real 
question in controversy is, whether the decree 
was fictitious in the sense that a suit for 
rent was brought although there was no 
pre-existing contract of tenancy on which 
rent was due. If there was a real contract 
of tenancy and if rent was really due, the 
rent suit would not be  oollusive though 
instituted by the landlord at the instance or 
request of the defendant. This part of the 
саве consequently requires careful exami- 
nation. The Subordinate ` Judge further 
appears to have based his judgment upon 
circumstences of suspicion. If fraud, is 
alleged by the defendants, particulars of the 
fraud must be set forth and the charge 
substantially proved as laid. The Subordi- 
nate Judge must re-examine the fundamental 
question in the case, namely, whether there 
зав a real contract of tenancy with the 
plaintiff. lf there was в real contract of 
tenancy, he must also ascertain the truth 
of the allegation of the plaintiff that rente 
were paid in reapect thereof as indicated by 
the receipts. Besides, if there waa rent due 
when the rent suit was brought, the decree 
cannot be discarded as collusive because 
instituted at the request of the defendants. 
We further obeerve that the Subordinate. 
Judge bas not properly considered the rent- 
receipta produced by the defendants. He 
has found that the amalnama of the defend- 
ants has not been proved to be genuine; 
but whether genuine or not, it must be 
discarded on the same ground aa tife 
analnama produced by the plaintiff. But 
in so far as the receipta obtamed by the 
defendants are concerned, their genuineness 
and renlity musj be examined. If the 


Vol. XXVII] 
АМАК SINGH t. KISHEN SINGH. 


plaintiff establishes & real tenancy, the case 
for the defendants must be investigated; 
and the defendante will succeed if they 
prove that they had & prior tenancy or that 
the claim of the plaintiff is barred by limi- 
tation. The judgment of the Subordinate 
Judge is essentially defective and cannot be 
upheld. Р 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded to him in 
order that the points indicated in this 
judgment may be re-tried upon the evidence 
on the record. The costa af this appeal will 
abide the result. 

Appeal allowed; Oase remanded. 


PUNJAB OHIEF COURT. . 
Висожр Огут, Appwan No. 141 or 1912. 
June 17, 1914. 

Preseni;— Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 
AMAR SINGH-——PrLAINTIEF—ÀPPRLLAXT ' 


versus 
KISHEN SINGH AND OTHERS— DEFENDANTS 


—- RESPONDENTS. 
Pre-emption—Havil — pie-nmptoss— Oollusios with 
vendes to be sirictly proved before repr биі 


dismsased 

Before the suit of a pre-emptor is dismissed on 
the ground that he is acting in oollusion with tho 
vendee and inthe lattor’s interest, 1b will have to 
be shown by the strictest evidence thet his object 
in really to secure the property for the vendee. His 
motive to annoy and defeat his rival pre-emptors is 
not sufficient. ; : 

Second appeal from the decree of the 
Divisional Judge of the Ferozepur Division, 
dated the 23rd of November 1911. 

Mr. Ganpat Rai, for the Respondents. 


JUDGMENT.—The dispute with which 
this appeal is concerned is one between 
rival pre-emptors and aroas as follows :— 

On the 16th of March 1910 Dana Singh 
sold the land in dispute to Kishen Singh, 
vendee, for an alleged consideration -of 
BB. 5,000. On the last day of. limitation 
Harnasm Singh and Sundar Singh, who 
are proprietora in the village and in the 
path, bronght a suit for pre-emption, 
claiming that the price had лоф been fixed 
in же ‘faith and offering to pay Re. 2,000 
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-or market valne. 


‘the Oourts have held 


-Jiwan Singh v. 


On the same day and 
immediately after the institution of the 
firat suit, Amar Singh, brother of the 
vendor, also instituted a suit for pre- 
emption offering to pay the fall price of 
Ra. 5,000. The rival pre-emptors were 
impleaded as  co-defendarts against each 
other in the suita, both of which were 
tried together with the consent of the 
parties. 

lt ig not. denied that Amar Singh’s right 
of pre-emption ia superior to that of his 
rivals, but hia claim has been dismissed 
by the District Judge and by the Divisional 
Judge on appeal, on the ground that he is 
acting in collusion with the vendee and 
in the latter’s interest. The grounds upon 
which this opinion ia based are— 

(1) that Amar Singh has expressed his 
readiness to pay the full amount of Ва. 5,000 
in respect of land which, 
his own statement made in another suit 
in 1906, cannot be worth more than about 
Ra. 750-; 


(2) that ЕА Singh is deep. in debt 
and will find difficulty in dea the money 
for purchasing the property ; and 

(3) that he filed the suit ina hurry and 
with the obvious intention of defeating the 
rival pre-emptors. 


The learned Divisional Judge has re- 
ferred to certain rulings of this Court, but, 
despite the principles therein laid down, 
holds that this is a very exceptional case 
and that consequently those principles do 
not apply. 


In our opinion, the grounds upon which 
that suit to be 

collusive are devoid of any real force and 
do not prove that the pre-emptor is seek- · 
ing the benefit not of himself but of the 
vendes. It is quite possible that his motive 
is to annoy and defeat his rivals and, in 
any event, it would have'to be shown by 
the strictest evidence that his object was 
really to secure the land for the vendee. 
In our opinion, having regard to the 
rulings of this Court [see Brij Nath v. Jita 
(D, Bamsukh Das v. Fasal-ud-Din (2), 

Sher Singh (3), Manohar 


(1) 189 P B 1804. 
» 19 P. R 1898. 
(8) 10 P. R. 1902, 172 P. L. В. 1901, 


according to ` 
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Lal v. Pars Bam (4), Ahsan Ullah v. Jowuhir 
Lal 5), Hahmud Buhhsh v. Hassan Bakhsh 
(6) and She v. Jawahir Singh (7)], the 
claim of Amar Singh should have been 
decreed and we accordingly accept his appeal. 

He wil be granted a decree for pre- 
emption sonditional on his paying into 
Court a sum of Rs. 5,000 within 90 days 
from the date of this decree. In the 
event of his failing to do во, his suit 
shall stand dismissed and plaintiffs, Harnam 
Singh and Sundar Singh, will be granted 
a decreo for pre-emption conditional on 
payment into Court of Rs. 2,500 within 30 
"days after the expiry of the said period of 
90 days. In default, their suit nlso to 
stand dismissed. We direct that the costs 
of all parties shall he borne by themselves 
thronghott this litigation. 

Appeal accepted. 
(4) 67 P. R. 1007; 61 P. L. В. 1907, 38 Р. Ww. В. 


907. 

5) 87 P.R 1506 

| 11 Ind бав 708, ; Р. В 1012; 230 Р. L. Е. 
1901!, 155 P W R 1011 

(т) 18 Ind. Cas 002, 58 P.B. 1912, 240 PY. B. 1912. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenus Permios No. 40 or 1912-13 or 
Bara BANKI DIBTRICT. 
s April 15, 1914. 

Present.—Sir Duncan Colvin Baillie, 8. M. 
Baba RAM DAS-——DBFENDANT—À.PVELLANT 
тегаи 
Най MUHAMMAD ABDUL HAQ— 
PLAINTIC¥—RRSPONDENT. 

Giove losing ив character as such and brought under 
cultivation, resumption of—Ordmary tenant land— 
Tieas still standing on land previously grove, sight of 
grove-Molder as to. | 

A grove-holder becomes an ordinary tenant in 
respect of tae grove-land lomng its character as such 
and brought undor cultivation, but rotains lus right 
in tho trees that stall remain standing thereon, 

Appeal from the decree of the Officiating 
Commissioner, Fysabad, dated 16th June 
1913, upholding the order of the Deputy 
Commissioner, Bara Banki, dated 20th Janu- 
ary 1913, upholding that of the Assistant 
Commissioner, Bara Banki, dated 12th 


November 1912. 
‘Baba Behari Lal, for the Appellant. 
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Mr. Muhammad Wasim, for the Respondent. 

JUDGMEN'T.— First as to the grove. The 
Assistant Collector saw the number himself 
and satisfied himself that it did not retain 
the character of a grove and was under 
cultivation. In these circumstances, it 
cannot be held that appollant has any right 
to hold rent-free in perpetuity or to have 
rent assessed ns under-proprietor. He retains 
his rights in the trees, but the land becomes 
ordinary tenant land on which he bas to pay 
ront nsa tenant. 

There remains the question of the muaf, 
not grove. Appellant appears to have held 
at the first Regular Settlement a number of 
other numbers as muaf which are not nowinhis 
possession. It cannot, therefore, be presnmed 
thattho zanad he produces refers to the pre- 
sent тиаћ ог that the muafi iteelf is an old 
one. 

The appeal is dismissed with costs on 
appellant. 

Appeal dinnissed. 


PUNJAB CHIEF COURT. « 

Civiu Revision Рвттттох No. 890 or 1918. 

November 10, 1914. 
Piesent;—Mr. Justice Scott-Smith. 
LIVINGSTONE — DgrerNDANT—PETITIOXER 

testas 
FEROZ DIN——PrAaixTIFY— RESPONDENT. 

Contract Act (LX of 1872), ь. 48—Joiat proinisors— 
Piomisee's diecretiosto sus some о all—Cnil Procedure 
Code (Act V of 1908), O. І, +. 10. 

Soction 48 of the Contract Act takos away the 
right of a joint debtor to bo suod jointly. 

Where two porsons jointly lonse n house, in the 
absence of any agreement to the contrary, they are 
jointly and severally liable to pay the rent, and it 
1а open іо the landlord to sue one or both of them. 

Itho landlord suos ono of them only, under 
Order I, rule 10, Civil Procedure Codo, the 
Qourt has the power to ordor that tho other should 
be made п co-defendant, but ıt is not bound to do 
зо, and in oase thore is no olue to his where- 
abouts, it would not be proper for the Court to 
inaist that he should be made a party 

Petition for revision of the decree of the 
Judge, Small Cause Court, Lahore, dated the 
5th July 1913. 

Mr. Murton, for the Petitioner. 

Mr. Raghunath Nahar, for the Respondent. 

JUDGMENT. The petitidner, Mr. Living- 
stone, and a certain Mr. Dick jointly leased 
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a bungalow in Lahore from Feroz Din, plain- 
tiff-respondent, for one year from Ist October 
1912 ata rental of Re. 80 a month, plus 
Ra. 8 а month for the malis pay. The suit 
out of which the present application for 
revision arises was brought by the plaintiff 
Against Mr. Livingstone alone for Rs. 88 on 
account of the rent for the month of May 
1913. It wns stated in the plaint that the 
other tenant had left Lahore and there was 


no clue to his whereabouts. The defence 


was that the landlord was not entitled to 
bring the snit against one of the two joint 
tenants and to realise the whole rent from 
him. The Court below, on the authority of 
section 43 of the Indian Contract Act, dis- 
allowed defendant's objections and decreed 
the claim. 

"Mr. Morton, on behalf of the petitioner, 
refers to the ruling reported in volume XII 
of the Calcutta Law Journal at page 642 
[Kashi Kinkar Sen v. Satyendra Nath Bhudro 
(1)]. In that case an earler ruling of 
the Calcutta High Court printed at page 591 
of the same volume [Sir Ramasicar Singh v. 
Jaideb Jha (2) ] was referred to, in which it was 
held’ that it was competent toa plaintiff- 
landlord to maintain his suit against any 
number of several joint tenants. In the ruling 
cited by Mr. Morton the Judges were of. 
opinion that the rule was stated in too com- 
prehensive terms in the earlier ruling and 
they went on to state, ‘we may add that oven 
if it could be laid down that ordinarily n 
landlord may make one of several joint 
tenants responsible for the whole rent, the 
doctrine would be inapplicable to the present 
case for two special reasons.” The learned 
Judges then went on to state the special 
reasons which existed in that case. They 


,did not lay down that a landlord must- 


always sue all his joint tenants in one suit. 
, Bection 43 of the Indian Contract Act is ав. 
follows:— 
“When two or more persons makea joint 
promise, the promisee may, in the absence 
“of express agreement to the contrary, compel 
any one or more’ of such joint promisors 


to perform the whole of the promise.” It - 


was laid down in Muhammad Askari v. Raihe 
Ram Singh (8), that the effect of this section 


' (1) 7 Ind. Cas. 840; 12 O. L. J. 643. 
(2) 6 Ind. Ons. 887; P2 О. L.J. 591, • 
(8) $2 A. 807; А. W. N. (1900) 73," 
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was to exclude the right of a joint contractor 
to be sued along with his co-contractors, and 
that-the rule laid dewn-in the cases of King 
у. Hoare (4) and Kendall v. Hamilton (5) ів 
no longer applicable to cases arising in Indis. 
Similarly in Dick v. Dhunjee Jastha (6) it was 
held that section 43 of the Contract Act 
takes away the right of a joint debtor to be 
sued jointly. Butthe learned Judge went 
on to point out that it was open to- 
the defendant to apply to the Court for 
joinder of & person who ought to have 
been included in the action as & co-defendant 
and that the Oode of Civil Procedure gives 
the Court absolute discretion to add or to 
refuse to add а party. In Jag Га! v. Shib 
Lal (7) it was held that in a suit upon & 
contract made by a partner on behalf of. the 
partnership the promisse can compel all or 
&ny one cf such partners to perform the 
whole of the promise, and that non-joinder 
of a co-promisor is no ground of defence to 
such & suit. 

Inthe present suit it is clear that Mr, 
Livingstone and Mr. Diok jointly leased the 
house from the plaintiff and, in the absenoe 
of any agreement to the contrary, I must 
hold, in accordance with the authorities, 
that they are jointly and severally liable to 
pay the rent and that it was open to the 
plaintiff to sue one or both of them. No doubt 
under Order І, rule 10, of the Civil Procedure 
Code, the Court had the power to order 
that the other tenant, Mr. Dick, should be 
made & co-defendant, but the Court was mot 
bound to do this and, as there ‘is no clue to 
Mr. Diok’s whereabouts, it would not have 
been proper for it to inBist that he should be 
made a party. 

The application for revision is, therefore, 
rejected. No costs are allowed, no certificate 
having been filed. 

Revision rejected 

(4) 18 M. & W. A's 14 Т. J. Ex. 99, 8 Jur. 1197, 8 


Dowi. & L 382; 67 R. B. 694 
(5) 4 А. О. 504, 48 L. J. Q B. 705, 41 L. T. 418; 
28 W. R. 97 


ol 25 B. 378, at p. 380; 8 Bom. L. B. 294. 
Т) 87 P. B. 1902, 25 P. L. R. 1902, 


RAHTMUMTSHA BIBI t. MANIK JAN. 


CALCUTTA HIGH COURT. 

Ortainau Orvin Sort No. 887 or 1911. 

February 12, 1914. К 
Present: —Mr. Justice Ohaudhuri. 
Musammat RAHIMUNISSA BIBI— 
PLalnrirr 
versus 
Sheikh MANIK JAN ARD OTHARS— 
DEFENDANTS. 

Waqgi?— Muhammadan dedicating- properties for 
snpenses of moequs and mamienance of family, hoto far 
valid—Alusslaexana Wagf Validating Act (VI of 1918), 
retrospective affect of. 

Where а Muhammadan made a wagf of bis proper- 
tios for the expenses of а mosque and for the 
maintenance of his children: 

Held, thatthe аал во far ал iv related to the 
expenses of the mosque was valid, but not for the 
maintenanoe of tire children, as it was not properly 
endowed for religious purposes. 

The Muszselmana Waqt Validating Act, 1018, has, 


nob & retrospective effect. 
Mr. A. Rasul (with him Dr. A. M. 


B«hrawardy), for the Plaintiff. 

Messrs. S. К. Ohakravaris, D. N. Bass and 
B. O. Ghose, for the Defendants. 

JUDGMENT.—This is & suit to havea 
towliatnama ог wagfnama, dated the 12th 
Aswin 1297, executed by one Abdul Khau- 
sama declared invalid, and for partition of the 
properties therein mentioned according to the 
Mouharmadan Law, should it be held to be 
invalid either wholly or in part. The parti- 
tion is to be of such part as may be declared 
not legally affected by that instrument. бо 
far as the appearing defendants are concern- 
ed, no question has been raised as regards 
the ocarrectness of the facts stated in the 
plaint, aither with regard to the pedigree set 
out therein or the dates of death and the 
subsequent devolution of the shares of the 
parties named ; but’ inasmuch as defendants 
Мов. 5 and 6 have not appeared and some 
others have not put in their written state- 
menta, I give leave to the plaintiff to prove 
th facts stated in the plaint, so far as the 
x run and devolution of shares are concern- 
ed by Gling an affidavit. Such affidavit is 
to be filed before the decree is drawn up. 


It appears that Abdul Khansama executed 
а wagfnama on the 17th October 1880. Во 
far as that wagfnama ia concerned, І do not 
think there can be any doubt that 16 was a 
proper endowment. It is stated by some of 
the parties that there is a suit pending in 
the Alipore Oourt relating to this dodu- 
ment. But tho plaiutiff asserts that that suit 

^ e 
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has been recently withdrawn—a fact which 
is not admitted by the defendant. Sukur 
Jan. But whether that be so or not, Í am 
not called upon to construe that document. 
Having regard to its tenor alone, it does not 
seem to be an illusory dedication. With the 
subsequent dealings with the praperty by the 
creator, whether they were treated by him 
as subject toa valid чад or not, I am not 
concerned. Iam not dealing with those oon- 
Nothing in connection 
therewith has been brought before me in 
this suit. As regards the second deed, the 
question is how far it is a good dedication. 
It seems tome to beanillusory dedication, 
excepting in respect of the charitable trusts 
spéciflcally mentioned therein. 16 begins by 
saying that “provision for the livelihood and 
support of one’s children and the destitute 
is also reckoned amongst religious deeds 
under the Muhammadan Law,” and ihat he, 
therefore, makes a charitable sica hama." ' for 
children and the poor in the name of God.” 
He constitutes himself the first shall by 
this deed, and lays down certain rules which 
are to govern the management of the so-called 
dedicated properties. Rule (1) states “ that 
out of the income of the properties, in the 
first place, Government revenue and taxes 


-Bhall be peid and repairs іо the mosgftie and 


other buildings shall be effected, when neces- 
sary.’ The “other buildings" donot refer 
to the mosque, but to other buildings belonging 
to the estate. Rule (2) runs thus: “outof the 
surplus remaining after deducting the charges 
of collection, the expenses of and in connec- 
tion with the moeque at Narkeldanga found- 
ed under the first deed shall be paid in ao- 
cordance with the list given in schedule ‘kha, ” 
rule (3): "that out of the amounts of pro- 
fits from the wagf properties which will 
remain after -deducting the expenses, eto., ine 
pbs 1 and 2, members of hisfamily shall 
get monthly allowances as stated in schedule 
ga."' Rule (4) goes on to aay that “ out of 
the surplus, certain gums are to be peid by 
the тыйсайз for specially important matters 
relating to the dedicated property and on 
occasions of joy and grief of the mutwalles 
and others." Rule (5) says that im the 
event of his or their children being totally 
extinct, the amount of maintenance will vest 
in the poor. Then thereis & provision that 
in the event; of the monthly allowance lapsing, 
ihe mulwali for tho bimo baing is to distribute 
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Muhammadan Law. Then elaborate rules ars 
laid down for the appointment‘ of mxéicallis. 
He recites the earlier endowment and says 
that it is to be treated as part of fhe pie&ent 
wagf. Then in paragraph 28 he дауд that bis 


heirs (naming өт) afe to got their Fóà- ` 


pective shares aocording to the Muhduimadar 
Law in the propetty i in hia “khas” possessio 
and the surplus is to be similarly divided 
amongst them, after deducting all costs from 
the amount of the ingome of the wagf pio- 
perties. I think that the dedication for wagf 
purposes of property yieldmg an income of 
Rs. 316 ія good. This amount should bè 
set apart, namely, Re. 800 menfioned in 
schedule “kha” and a sum of Ва. 8 fo? the 
salary of в nroar for making’ cdlléstiongs and 
Rs. 8 for the salary of the person who is to 
be the manager amongst thé т. 
Properties sufficient to yield the above in- 
come and also for the upkeep’ of the miodqué 
at Narkeldanga are to be. set apart, atid 
alsoxsuch amount as may Бе necessary for 
the payment of the Government réVenue and: 
taxes. By upkeep I meen repairs, eto., 
because all „Other expenses are provided for 
in schedule “ kha.” With regard to the rest, 
of tfe property, І cénsider there. has been 
* no proper dedication. It was intended, and 
the only intention sppears to- be, to 
tie up the property for the benefit. of his 
children and heirs and as such, cannot be 
considered to have been properly endowed for 
religious purposes. Thé properties’ Tientioned 
in the first wagfnama, I em told, are quite 
suffiċiont.for the expenses of the’ mosqué ; and 
since that document has bean made part of 
the present document and since all those 
prop rties are included in the document: under 
construction, I have made the order aforé- 
said. The parties are declared ehtitled to 
the shares mentioned by learned Counsel. An 
affidavit is to be put in, showing that the 
shares have been correctly càloulated, Ав 
there ів no contest in respect of the shares and 
it is only a matter of arithmetical calculation, 
I allow such-an affidavitto be putin. Since the 
institution of this suit, the Mussalman Waqf 


Validating Act of 1918 has been passed. It was' . 


passed in March 1913, and it sednis to me’ to 
have prospective effect from: that date. I 
do not think it-has any retrospective’ affect. 
It does not sebm to bave'*been intended 


defendant, will get credit for all paymenta 
made by him tò the co-sharers. . The 
eshe pfofits are only to be cáloulated for 
the last six years. In setting apart the pro- 
perty to meet the above valid charges, the 
Commissioner of partition is to take into 
&ocotin& thé propertiés purchased by „Вакаг 
Jeu in execution of déérees obtained by heF 
iu other “Courts and also tha sale certificates 
she holds, that is to say, that; unless abst. 
lutely necessary, those propeftite are not 
o be” sof Se for the &bóve pürposes. 
There will be a decree for partition ad ro- » 
gards the rest of thé property aécdrding to 
the shared declàred. Liberty to the parties 
iío-n&üe the Oommissidnér of partition 
hereafter. Costes up to date are to bé paid 
onb of the estate of Abdul- Kliansafna. 
Coste of pértitión will be according to the’ 
shares of the parties Mepectively. Costas 
of thé taking of the &cóóünts above men- 
tioned will Be de&lt with after the report. 
Liberty generally to fie parties to apply. 
All tle oofts aré to Ьб taxéd on scale о. 
II a8 of а éonteBtàl кӧйӧп. Copiés of the 
affidavit relating tothe Working out of the 
sares anid’ pedigree gro td be givet’ to the 
ратй ápps&ing for the pürpoke of vériffea- 
tion, It ix to b8 af воо! as’ practicable. 


` Order accordingly. 


ALLAHABAD НЕН OOURT. 
. Sscoxp Отт, Apegan No. 89k or 1908. 
` Jane 23, 1914, 
Preteni: ME Justice Chümier. 
‚ BHAROSA AND OrHRRS— DEFSEDANTS— 


APPELLANTS » 
p verfus | 
SIKHDAR axo orumBs—PrapwrTIFES—s ' 


Rasponpexts. | 

Ciml Progsdure’ Uode (Act V of 1908), О. XXXIT, - 
1. 7—dhabr—Muatation procesding—Compromise by 
mother оњ behalf of sumor же gpl Menit id 
setting aside сотр! —Leave of Vourt tained— 
Ragistratiow Act ССР of 1908), a 17 — инен evi- 
dencing Jamily ssttlament—Pétition of comp) dius 
daclaring. istérésts of parties ін property jexoceding 
Bs. 100 in тозе —Оотроњіче not јог намоа bewefit 


of. 
uc n prtóoodiiigi,  potilion 


In tho course of mutatio 


that it should have ce ӨӨК. The - was fied setting out thé ferms of эъ обур 


$ 
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arrived at between the periies The petition was 
signed on tehalf of the minor plàintiffa by their 
mother and mutation was made in &ocordanoe with 
thy tums of the petition. Ona guit by the minors 
to set asids the compromise for pomession of 
ther proper share in the property: 
` Held, (1) that as Order XXXII, rule 7, of the Civil 
Procedure Code does not apply to proceedings under 
section 85 of the Land Revenue Act, the compromise 
could no& be set aside merely on the ground that the 
Rovenuo Court did not givre tho plaintiffs’ mother and 
lo&ye to enter into it on their bebalf. 
(2) that writton instruments are not exempt from 
tion merely because they evidence or carry ous 
a family settlament; nor does the mere fac that a 
document fẹ thrown into the form of a petition or is 
presented to & Court along with & petition exempt ita 
istration, if itis otherwise compulsorily registrable. 
* ^t) пава petition of compromise presented to a Court 
Ee declares the respective interosta of the parties 
in men exceeding Ba. 100 in value must be 


before it can be used as evidence of title,’ 
Ае 16 іва 


сөй upon judicially by the Court. 


(4! that the mere fact that the cómpromise was not. 


made for the benefit of the minors was enough 
ground for setting it aside. 

Second appeal from the decision of the 
' Additional Subordinate Judge of Cawnpore, 
dated 10th April 1913. 

-FAOTR.—The parties are step-brothers. 
The plaintiffs sued for possession of 
certain property, on the allegation that 
.the compromise entered into between the 
defendants (their step-brothers) and the 


plaintiffs’ mother in в mutation case was’ 


not binding on the plaintiffs. The defence 
was that the plaintiffs were bound by the 
compromise. The Courts below decided in 
favour of the plaintiffs. 

Dr. Surendra Nath Sen, for the Defend- 
ante-Appellants:—The compromise, being 
simply an acknowledgment of the rights of 
the peres, must be taken tobe 4 settle- 
ment of doubtful family dispu -s.' It did 
not consequently require registration. Pearey 
Lal v. Kokla Kunwar (1) and Kokla v." Peary 
Lal (2). 

Moreover, Order XX XII, rule7, Civil Pro- 
cedure Code, doer not apply to an application 
made in a mutation case. Even if it is 
assumed that it сез, it will have to be 
presumed under the circumstances of this 
case thas the compromise was arrived at 
with the implied permission and authority 
of the Court. Itis clear that the parties 
at first came to ап oral agreement and then 
put in an application stating that the matter 


1) 18 Ind. Cas. 706, 11 А.І, J. 187. 
2) 21 Ind Cas 29,11 A. L. J. 765; 85А. 2 
^ өө КУЕ f H 
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had been settled between the parties. I rely 
on the following rulings 
E eid Singh, v. Narain Singh (8); Kaulesra 
. Jorai Kasaundhan (А); Sadar-ud-din Ahmad 
y. S. haji (5); Khunns Lol v. Gobind Krishna 
Narain (6); Madan ‘Lal v. Ohuttan Singh (7); 


-Ram Nirunjun Singh v. Prayag Singh (8); 


Rameshwar Prosad Singh v. Lachmt Prosad 
Singh (9); Jastmuddin Bincas v. Bhuban 
Jelini (10); Gurdeo *Singh v. Ohandrikah 
Singh (11); Birbhadra Nath v. Kulpataru 
Panda (19); Midnapore Zemindart Oo., Ltd. v. 
Gobinda Mahto (13); Vithaldas v. Dattaram 
(14); Krishna ‘Tanhajt v. Aba Shettt Pati 
(15); ZAngappa Ningappa v. Sangawa (16); 
Ramdas Ohabildas v. Uhabildas Lalloobhoy (17); 
Prannal dant v. Lakshmi Anni (18); Dora- 
юату Pillas v. Thungasams Pillat (19); Ra- 
sunder Narain Ras v. Bijat Govind Singh (20 ; 
Amir Ohand v. Narsingh Narayan Singh (21). 
Mr. G. W. Dillon, for the Hespondents:— 
Here there i8 no question of any oral agree- 
ment. The compromise has been reduced to 
writing and under section 17 (b) ofcthe 
Registration Act, it ought to have been 


registered. 

I rely on Sadar pd-din Ahmad v. Ohagin 
(5), Bhagwan Nahat v. Harchain (22), Rustam 
Ali Khan v. Musammat Gaura (23). * 


Dok 08; A. W. N (1807) 208. 


4) 28 A. 288; А W. N. 11906) 205; 2 А. L. J. 683. 

(5). 1 Inc. Cas, 558; 81 A. 13, 5 A.L. J. 717; A. W. 
N. (1908) 284. - 

-(8) 10 Ind Oas. 477; 88 A. 860; 16 О. W. М. БАБ 
Р С.) 8 À L. J. 562; 18 Bom L. В. 427; 180. L. J. 
875, 10 M. L. Т. 25,21 М. L. J. 645; (1611) 2 M.W.N. 
432; 88 Т. A. 8T. 

Т) 16 Ind. Cas. 207; 10 A. L. J. 101. 

| 10 О. L. R. 664 8 О. 188. 

8) 70. W N. 688, 81 O. 111. 

ME eroe 
` (11) 1 Ind. Cas. 918; 86 О. 198, 5 O. L. J. 611, 9 M. 
L. J. 147. 

ово 

18) 8 O. L. J. 81. 

114) 8 Bom. L. В. 857; 26 B. 206. 
ia) 4 Ind. Cas. 888; 84 B. 189: 11 Bom. L. R 

( 6) 8 Ind. Ова. 523, 12 Bom. L. R. 270. 

(m 7 Ind Саа 184; 12 Bom. L. В. 621. 
jj лл ee 

aT. ү 

10) 14 M. wa cw rp Ua 

20) 2 M. LA. 181; 1 Moo. P. 0.317; 1 Bar. P. C. J. 
175, 18 Е. R. 200,02 Е. R. 757 
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In order to avoid registration, i& must be 
shown that the compromise was incorporated 
in a decree. Biraj Mohim Dosse v. Kedar 
Nath Karmakar (21). 

The compromise does involve a relinquish- 
ment of right in property worth more than 

' Ба. 100. 

Further. it is a question whether in a joint 
Hindu family the mother can represent her 
sons when the eldest son is the Аата of 
ihe family. 

Dr. S. №. Sen,in reply:— The plaintiffs 
have not suggested anywhere that their 


: ` mother did not represent them. 


The compromise is either an ordinary 
petition or a document settling family rights. 
In either case, it does not require rogis- 
tration. 

JUDGMENT.— The plaintiffs are the 
sons of Mangli Kurmi by his wife Rukya, 
who is the fourth defendant. “Defendants 
Nos. 1, 2 and 8 are his sons by another 
wife.. Mangli died in September 1911. In 
the course of the mutation proceedings con- 
sequent upon his death a petition was filed 
on January 4th, 1912, setting out that the 
parties had agreed that the names of de- 
fendants Nos. 1, 2 and З should be entered in 


respect of Manglis semindart property and ` 


that the names of the plaintiffs should be 
entered in respect of 3 bighas malikana, the 
plots being specified. “The petition was 
signed on behalf of the plaintiffs by their 
mother, the fourth defendant. 
were then dnd still are, minors. Mutation 
of names was made in accordance with the: 
petition as regards the semindari. There 
is nothing to show what was done about the 
З bighas, 

In June 1912 the plaintiffs brought the 
present snit to set aside the compromise 
and for possession of their shares in the 
xemundari. The Munsif gave them a decree 
for 2/5ths of the property and his deoree 
was confirmed on appeal by the Subordinate 


Judge who held that the petition of oom-- 


promise was not admissible in evidence not 
having been registered, that the sanction 
of the Revenue Court was necessary to the 
validity of the compromise but was not 
obtained and that the plaintiffs’ mother 
had no power to qnter into the compromises 


(24) 12 0. W. N. 854; 85 Of 1010, 8 О, p. 1.90. 
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on their behalf as it was not for their benefit. 

Order XXXII, гше 7, does not apply to 
proceedings under section 85 of the Land 
Revenue Act, therefore, the compromise cannot 
be set aside merely on the ground that the 
Revenue Court did not give the plaintiffs’ 
mother and guardian leave to enter into it on 
their behalf. 

The learned Vakil for the defendante-ap- 
pellants contended, in the first, place, that 
documents evidencing в family settlement do 
not require registration, at all evente where, 
ав in the present саве, the -compromise does 
not purport to transfer property from one 
party to another but is based on the assump- 
tion that there was some kind of antecedent 
title in the parties and the compromise ac- 
knowledges and defines what that title i ig, &nd- 
reference was made to Khuunt Lal v. Gobind 
Krishna Narain (6) and Ptarey Lal v. 
Kokla Kumoar(1) and on appeal Kokla v. Peary 
Tal (2). The former case (6) deals with the 
effect of a compromise оп titles set 
up by disputants, bnt it does not lay down 
that all compromises are based on the 
assumption that a party has some antece- 
dent title to the property allotted to ‘him. 
Some compromises certainly reat on no such’ 
assumption. It often happens that property 
is conveyed by one party to another in con- 
sideration of the abandonment оЁ а claim by 
the other. І am not satisfied’ that the oom- 


. promise in the present case was based on any 


such assumption and the decision ofthe Pyivy 
Oouncil is certainly no authority for the po- 

position that doonments giving effect 15 à 
family settlement are exempt from tbe Regis- 
tration Law. In the case decided by this 
Court a petition not. unlike the one now in 
question had been filed insome mutation pro- 
ceedings. Griffin, J., decided that it did not 
require registration, because neither of the 
parties thereto purported to convey any pro- 
perty andthe petition simply oontained a 
statement that they agreed that each should 
be recorded in respect of one-half of the pro- 
perty. Thé appellate judgment is as follows; 
“Tn our opinion it must be presumed from the 
whole proceedings, commencing with the peti- 


tion for mutation, the order of the Revenue 


Authorities recordingthe names in accordance 
with the petition and the subsequent sales 
upon the strength of this record that: the 
parties entered into a family arranggment, 
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On these groundswe think that the decree 
of the learned Judge of this Oourt onght 
to stand.” Nothing was said about 
the question of registration. I am 
disposed to think that the real ground of 
the decision was that as sales Һай taken 
place on the strength of the record made 
"with the consent of the plaintiffs, it was too 
late for the plaintiffs to go back on what 
had been, done. Otherwise it is diffioult 
to account for the fact that the Oourt did 
not refer to the case of Sadar-ud-din Ahmad v. 
Ohagjw (5), in which both ‘learned Judges 
had taken part, or to the case of Rustam Ан 
Khan v. Musammat Gawra (22) which was 
precisely in~point. 


Written instruments are certainly not 


exempt from registration merely because. 


they evidence or carry outa family settle- 
ment, sea Prunal Ами v.. Lakshmi Anni 
(18), and I know of no authority for the 
proposition that a dooument which would 
otherwise require registration need not be 
registered if it is thrown into the form ofa 
petition or is presented to a Court along 
with a petition. In Bindeshr Майк v. Ganga 
Saran (25) their Lordships of the Privy 
Couneil said that section 17 of the 
Registration “Act did not apply to proper 
judicial proceedings, whether consisting of 
pleadings filed by the parties or of orders made 
by ‘the Oourt. But that observation has 
never been understood to mean that the 
Registration Act does not apply at all to 
any document presented to &-Oourt. In the 
Madras case (14) cited abovea rasinamah had 
been presented to a Oivil Court witha 
petition thata decree might be passed in 
accordance with it. The Privy Council held 
that in so far as it was submitted to and 
was acted upon judicially by the Oourt, it 
was.a step of judicial procedure not requir- 
ing registration and the order pronounced in 
terms of ‘it constituted res judicata, binding 
upon the parties who gave their consent to 
it. The rananmah set out the terms of an 
“agreement of union relating to other lands 
which had not been filed, but as the decree 
of the Court did not refer to those lands their 


Lerdships held that as regards them, the ` 


parties must be relegated to the agreement 
of union which not being registered was 


(95) @@A. 1714 36 Т.А. 06 2 О. W.N. 129. 
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inoperative.” There has been a difference of 
opinion between this Court and the 
Oalentta High Court аз to the precise 
meaning of this ruling of the Privy 
Council as regards a point which does 
not arise here [see Raghubans Мам Singh v. 
Mahabir Singh (26) and Gurdeo Singh v. 
Ohandrikah Singh (11)], but both Oourts 
have decided that a petition 
promise presented to a Oourt which declares 
interests of the parties in 
property exceeding Re. 100 in value, must 
be registered before it can be used as 


of com-. 


evidence of title, unless it is acted upon ' 


judicially by the Court [See Kashi Kunbi v. 
Sumer Kunbi (27) and Rustam Als Khan v. 
Musammat Gaura (28) ]. 

In the present case the petition of com- 
promise was acted upon by the Revenue 
Court, at all events as regards the semindart 
interests of Mangli, but no decision of a 


Revenue Court in a mutation proceeding - 


can render a question of title res judtoata, 
The Privy Oouncil were referring to the 
decree ofa Civil Court when they said 
that the order pronounced upon the rasinamah 
constituted res judicata and, in my opinion, 
Knox and Piggott, JJ., were right in decidin 
in Rustam Al Khan v. Матоо: башга УРУ) 
that an order of a Revenue Оопг upon & 
petition of compromise in mutation proceed- 
ings could have no ‘such effect. 

There remains another point which was 
strongly pressed by Dr. Surendranath Sen. 
He contended that the law did not require 
& compromise of the kind now in question to 
be in writing, and that the proper view to 
take of. the ocase. was that the parties 
settled the terms of the compromise before 
they signed the petition and that the 
petition wasnot intended to carry out the 
compromise but only to inform the Oourt 
of it. He also relied upon the judgment 
of Banerji, J., and myself in Abu Safan v. 
Aminullah (28). In that case it was alleged 
that two ladies had renounced their sharea 
in the property of a deceased person in 
1808. All that we held was that an unregis- 
tered petition of 1904 might be 'use? as 
evidence of the relinguishment said to 
have taken place in 1903. 

When the terms of а compromise are 

28, 2 A. L, J. 564 28 A. 78; А. W. Н. 900) 195. 

27) 5 Ind. 'saf244 32 А. 206, 7 А. L. J. 208. 

e В. A. No. 565 of 1918 (unreported). 
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found to beset out іп а document, it cannot 
be lightly assumed that the compromise 
wns complete before the document was 
signed. In most cases the signing of the 
document by both parties is intended to 
indicate that pourparlers have come to an 
end and the parties are at last at one. 
The importance of having written evidence 
of the terms of a compromise is well- 
understood, litera soripia manet; verbum st 
tnane peril. ТЕ was never suggested in the 
Courts” below that the completion of the 
compromise preceded the signing of the 
petition, and it would be & mere invitation 
to the parties to give false evidence to 
allow such & case to beset up now. The 
petition was, I have no doubt, intended to 
prove the terms of the compromiss and [ 
doubt whether oral evidence of them would 
be admissible with reference to section 91 
of the Evidence Act. 

Lastly, it has been found that the 
compromise was not for the benefit of the 
plaintiffs. That finding, if sound, is alone 
sufficient to dispose of the plaintiffs’ case. 

I dismiss the appeal with costa, fees on the 
higher scale. 

Appeal dismissed, 


BOMBAY HIGH COURT. 
Васонр Оту, Аррид No. 661 or 1913. 
July 20, 1914. 
Present; —Bir Basil Soott, Kr., Ohief Justice, 
and Mr. Justice Beaman. 
' АРРАЛ BHARMAPPA UMRANI— 
DagnioART— ÀPPRLLANT, 


verttis 
THALRGAUDA SATYAPPA UMRANI— 
PrAisTIFR— HaSPONDENT. 


tator's Y 
Act (XVII of 1879), s. 48— Mode of 
p в possezsory suit in the mamlatdar’s 
Court having been dismissed on the 28th ber, 


1900, he applied on the 24th September 1900 for 
7 g&óonoilator's certificate which was issued to him 
on the 24th Angust 1910, He then filed the present 
the land: 


mit to recover of the 
com pahing Me period of limitation 


Held, that in oom 
the jime to be exol to section 48 of 


the Dekkhan Agriculturita! Relief Act, 1870, must be - 


reckoned by d&ys, and that eren exoluding the days 
between the дәу of the applicasion and the day of 
the grant of the certificate, the plaintiffs suit wag 
barred by time. 


* * 
е 
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Beoond appeal from the decision of the 
Assistant Jndge at Belgaum, in‘ Appeal 
No. 184 of 1912, confirming that of the 
Subordinate Judge at ais in Civil Suit 
No. 326 of 1910. 

My. M. N. Bhat, tor the “Appellant, 

Mr. G. К. Parekh, for the Respondent. 


JUDGMENT.—We are of opinion that 
this suit is barred by limitation. The 
mamlaidar’s order was passed in favour 
of the defendant for possession on the 28th 
of September 1906, and from the date of 
that order the plaintiff had three years to 
sue. He did not, however, sue within 
three years, but just before that period exr- 
pired applied to the onnociliator for a certi- 
ficate under Ohapter VI of the Dekkhan 
Agriculturista’ Rélief Act. His application 
was made on the 24th of September 1909, 
and the conoiliator's certificate was issued 
on the 24th of August 1910. Section 48 
of the Dekkhan Agriculturista’ Relief "Act 
says:— In computing the period of limita- 
tion prescribed for any such anit or applica- 
tion the time intervening between the 
application made by the plaintiff under вөо- 
tion, 89 and the grant of the certificate 
under section 46 shall be excluded.” We 
have recently held, and it is also conceded 
in argument, that the time to be excluded 
must be reckoned by days, and the days 
between the day of the application and the ` 
day of the grant of a certificate are, there- 
fore, to be excluded under section 48. If 
those days are excluded, the plaintiff is ont 
of time by three days. The suit is, there- 
fore, barred, ‹ without reference to *the 
question whether he can file the suit on & 
Monday if the time expired on a Sunday. 
We, therefore, allow the appeal and dismiss 
the suit with coats throughout upon the 


plaintiff. 
Appeal alowed, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCER. 
RavxwUs Ритттон No. 16 oF 1913- 14 or 
Навро Distrecr. 

March 28, 1914. . 
Present:—Mr. Tweedy, J. M. 
RAMESHAR DAT anp OTHSBS——PLAINTIFFE 
— APPELLANTS 


versus 
Thakur BHYAMA KUMAR SINGH— 
DrrgxpoAnT—HEBSPONDHNT. 

Landlord and tenant, relationahip of—Rent assessed 
—Oollection of rent, failure $ $5, affect of. 

Lf rentis onoe sssessed on land, failure to collect 
{t does not destroy tho relationship of landlord and 
tenant whioh has once been established. 


Appeal from the decree of the Officiating 
Commissioner, Lucknow, dated 27th Sep- 
tember 1918, reversing that of the Assis- 
tant.Collector, Hardoi, dated 9th May 1913. 


FAOTS.—In 1880 the defendant's fa&her 
issued & notice of ejectment against the 
plaintiffs’ father, which was contested on 
the ground that the land mentioned therein 
was the muafi of the latter, and was ulti- 
mately canceled by the Revenue Court: 
Subsequent to the cancellation of the notice 
the former sued the latter for recovery of 
possession in the Oivil Court, which decreed 
the claim on the 15th of July 1881 holding 
that the land was not a muafi; but this 
decree was never executed, and the plaint- 
iffe’ father continued to be in possession of 
the land. In 1912 the defendant issued & 
: notice of ejeotment on the plaintiffs, who 

flled & suit to contest that notioe on the 

grognd that the land was their muafi. The 
defendant. pleaded that the and was nota 
mugh, for after the passing of the Oivil 

Court decree the plaintiffs’ father had agreed 

to pay an annual rent of He. 7 and did 

in fact 30 pay every year. Tho Court of 
` first instance, finding that no agreement to 
‚ pay rent had been arrived at and that no 

rent had actually been recovered, held that 

the ‘land bad been held as muaf since 1881 

and that the. defendant’s only remedy was 
^io proceed against the plaintiffs under the 

Resumption Chapter of the Oudh Rent Act,and 

cancelled the notice of ejectment. When the 

case came up in appeal before the Com- 
missioner, he fonnd that the agreement to 
pay rent had been entered into although 
the rent was never recovered in accord- 
ance with that agreement, but that 
this fact could not convert an ordinary 


ee 
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tenancy into a muaf, and thus up- 
held the notice. The matter was further 
brought in appeal before the Board, 
and it was contended that the relation 
between the parties did not remain as 
that of landlord and tenant but became 
as that of grgntor and grantee. 

Babu Bisheshwar Nath Srivastava, Chaudhri 
Ram Bharos Lal and Babu Manmi Lal, for 


‚ the Appellanta. 


Pandita Gokaran Nath Misra and Bansi Dhar 
Мита, for the Respondent. 

JUDGMENT.—I agree with the view 
taken by the Commissioner. The Oivil 
Court decree of 1881 was admittedly not 
executed, but it was not appealed and it 
WAS A final decision that as the law stood 
land was not ‘muaf’. It 
appears that the rent of Rs. 7 was attest- 
ed at Settlement, and under these circum- 
stances the fact that it may never have 
been actually collected does not affect the 
issue. ' 

If rent is once assessed on land failure 
to collect doea not destroy the  relation- 
ship of landlord and tenant which has 
once been established. 

I dismiss the appeal with costs. 

- Appeal dismissed, 


" SIND JUDICIAL COMMISSIONER’S 
COURT. 
Огут, MrscgpLANEOUS AppeaL No. 17 o» 1912. 
December 14, 1912. 
* Present:—Mr. Orouch, A. J. C., and 
Mr. Hayward, A. J. О. 
Ix THE MATTER OF THS [NBOLVENCY UF 
JIWANJI PIRBHOY. 
Messrs. JAMES FINLAY & Oo., Ltp.— 
~ APPRLLANTS 


versus 
Masers. DAVID SASSOON & Co.— 
. RESPONDENTS. 

Contract dct (IX of 1872), ss 80, 75-— Raescisaion of 
contract—Compensation for loss caused thereby — 
Moasure of damages—Notics of insolvency, affect of. 

А bare notice of insolvency does noi nevéssarily 
and in all cases amount to a declaration of fntention 
not to fulfil obligations. It isa question of fact in 


each case. 
Where a purchaser of goods failed to take delivery 


.of goods under a due contractand the vendors? on 


receiving notice of the insolvency ofthe purchaser, 
served him with a notice that they putan end to all 
the forward contracts and reoeived neither & reply 
to the notice nor any offer to pey for or take delivery 
of the goods; , 
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Held, that the vendors had validly rescinded the 
contracts and were entitled to exact compensation for 
the loss occasioned thereby. 

Per Grouch, A. J. O.—The great underlying 

iple by which the Oourta are guided in award- 

is restitutio in imisgrum and the exact 

cost of effecting a complete reatutio in tntegrum is 

the difference between the original contract rete and 

that at which the vendor oan sell to a froah purchaser 

goods of the mame quantity and quality andof the 
same shipment. е 

Per Hayward, А. J. О —The election to take advant- 
age of the repudiation of & contract only to the 
question of breach, and not to the hl 9 of damages, 
which must be extimated by the difference between 
the contract price and the market price at the day or 
days appointed for performance, and not at the time 
of breach 


Appeal against the decision of Prett, J. O., 
reported in 19 Ind. Cas. 653; 6 8. І. R. 
187. . 

The Hon'ble Mr. Harohamdrai Vishindas, 
for the Appellants. $4 

Mr. Tekohand Udhavdas, R. B., for the Re- 
8pondenta. А 

Mr. Repchanad Brlaram, for the Insolvent. 

JUDGMENT.. 

· ORovog, A. J. O.—This isan appeal under 
section 48 с the Provincial Insolventy Act, 
TII of 1907, against the order of the Judicial 
Commissioner, dated the 27th June 1912, 
dealing inter alia with two  nppeala number- 
ed respectively 2 and 5. Appeal No. 2 was 
against an order of the Official Receiver 
holding that Messrs. James Finlay & Oo. were 
justified in rescinding their contracts in 
January; Appeal No. 5 was against an order 


of the Official Receiver allowiig damages: 


to Messrs. James Finlay & Co. The learned 
Judicial Commissioner dismissed the Appeal 
No. 2, and in Appeal No. 5 modified the order 
of the Official Receiver by directing that 
damages should be ascertained according to 
the rates ruling at the dates of actual arrival 
of the goods. ` 
This appeal is fled by Messrs. Finlay & 
Oo., no other party has filed an appeal or 
put in objections, The only ground of 
appeal taken. is that the learned Judicial 
Commissioner erred in assessing damages 
according to the rates ruling at dates of arriv- 
al instead of according to those ruling at date 
of rescission. But Mr. Tekchand has, onder 
Orger XLI, rule 22, been allowed to support 
the order on the ground that there was no 
valid rescission of the contracta in January. 
The facta of the case aro very simple. 
: Jiwanji Pirbhoy, had made several forward 


contracts for the purchase of sngar with 
Mensrs, James Finlay & Oo., the dates of 
shipment being dt various times between 
January and December 1911. Towards 
the end of Desdmber 1910 there was а 
heavy fall in the market price of sugar and 
Jiwanji Pirbhoy, who had bought very largely, 
was unable to meet his liabilities and 
suspended payment. On the 9th January 1911 
Мөватя. Forbes, Forbes, Campbell & Qo. 
filed a petition in insolvency ; and jn that 
petition it was alleged that Jiwanji had 
failed to take delivery of due contracta, 
that he had suspended payment and given 
notice of his intention to appoint trustees 
for creditora. These allegations were admit- 
tedly true. Interim Receivers were appoint- 
ted on the 19th Jhnuary. Messrs. Наг. 
chandrai Ф Co., an behalf of Messrs. Finlay 
Ф Co., wrote to the Receivers stating that, 
owing to Jiwanji Pirbhoy's insolvenoy and 
consequent inability to carry out the outsand- 
ing sugar contracts of different shipmenta 
with their clients, their cliente put an end 
to al] the maid forward contracts and claim- 
ed damages, being the differences between 
the contract rates and market rates then rul- 
ing of those shipments, in order to avoid 
the risk of further reduction in the market 
and of additional damages. No reply was- 
ever received to this letter. No offer to 
pay for: the sugar of to take delivery was 
ever made .by the Receivers or by ‘the 
insolvent. Large quántities of sugar arrived ' 
in January,- Febroary and March under 
forward contracts of the insolvent,, but 


delivery ‘was taken in no case. On the 2lst ' 


May Jiwanji Pirbhoy was adjudicated in- 
solvent. Karly in June the market rate 
of sugar began: to recover and rose steadily 
during July and August. At dates of 
arrival the rates were practically on a level 
with the contrast rate. . ` 

The Official Receiver admitted the claim 
of Messrs. Finlay & COo., caloulated achord. 
ing to the rated ruling on the 19th Janu- 
ary when they put an өцӣ to the contracta. 


We agree with the Official Receiver and 
with the learned Judicial Commissioner. 
that the letter of 19th January effectually 
put an end to the contracts. If any 
purchaser under n forward contract gives 
notice to his vendor-that he will be nn. 
able to take- delivery aidue date ог that - 


, 


„ment can always be ascertained, 
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he has no intention of doing Bo, the vendor 
fan pnt an end to the contract under 
section 39, Indian Contract Act. А bare 
patice of ingolyency does not necessarily 
and in all cases amount to a declaration 
of intention not to fulfil obligations ; it 
ig & question of fact in each cage. But 
here, as in this casa, the market has 
faljen and a vendor under forward contracts 
грррітеб notice of insolvency and no ac- 
campapying or subsequent intimation that 
delivery will be taken at due date, өрі 
there are no circumstances indicating that 
he ів likely to take delivery, and epch 
yendgr Ћегуөв the ingolyen} with a written 
notice that he puta an end to the contracts 
apd that notice is accepted without apy 
I consider that the vendor has 
ierit ‘rescinded the contrast and js 
entitled to compensation. , ` 
On peqciagion Mesgrs. Finlay & Оо. were 
entitled to compensation for any loss they 
had sustained. The great underlying 
principle by which the Courts arp guided 
in pwarding damages is restitutio in integrum. 
The law pndpayours, so far as money can 


dp it, о place the injured person in the. 


same position he ocenpied before the occur- 
rence of the wrangfnl act which’ congitutas 
ihe sanse of action. -(Halsbury’s Laws of 
England, Volume X, section 555). ` 

The law in India is stated in sections 
73 and 75 of the Оопётасё Act. Plaintiff 
ig entitled to receive compepsation for 


- the logs рр damage which naturally grose 


ip the цаца] equrse of things from tha 
reach ав which the ies knew, when 
they mada the contract, to be likely to 

f from it. And in estimating the loss, 

p Coprt mugt take into всооппь the means 
which axisted for remedying the inconvenience 
сараей by the breaoh. 

Let us apply these ol: гүлдө 
law to the present aisi pA t 
and it is& t of which 
judicial knowledge, 


of 
афтед, 
this Copp 
tha angar ів bought 
and sold daily in Kargehi jn ve large 
quantities  uüder forw contracts, that 
the parket rate for any particular ship- 
and that 
Sugar of апу particular shipment can always 
be readily sold at or about such market rate. 
On rescission, therefore, of a forward 
contract for the sale and purchase of sugar 


‘there can be no breach. 


in Kargchi, the yendor can at once remedy 
tle inognyeniapce prising from his pyrebqser’g 
defanlt by making a fresh contract дпа the 
exact loss arising from the breach, the 
exnot cost of effecting в complete restiutio 
+ fufegrum, placing him in the same position 
48 re repudiation, is the difference 
betsveen the original contract rate and the 
rate at which he can sell to a fresh purchaser 
geads of the same quantity and quality and 
of the same shipment. 

Let ug approach the question from another 
direction, It is в well-established rule that 
where в pnrehaser of goods fails to take 
delivery, no re-sale is necessary to give the 
vendor в right to өұаср damages, if the 
gx have an pecertaingble market value. 
At due date the vendor has a right ta 
receive the сартар} price. If, however, 
instead of paying it the pprohager makes 
defanlt and lesyes the goods in his hands, 
the vendor simply assesses the goods pt the 
thep market value, onedits him with the 
amount and claims the difference between 
this pmqunt and the contract price. Phe 

are in effect taken over in part 
ааа of the liahility to pay the pontract 
price, - . 

But if the contract be for future delivery 
and the purchaser intimate at an early date 
his intention not to take delivery And tha 
vendor rescind, the contract is thereby an. 
nulled, there is no longer any obligation to 
give or take delivery and at due date 
It is not disputed 
that in spoh case the vendor has an im: 
mediate right of action. Let us imagine 
that he institutes his mit on the day pf 
reasission. If the interest in {ө goods 
which the defaulting purchaser has trana- 
ferred to the vendor by the rescission is 
saleable at an ascertainable market rate, he 
must credit the defendant with iis value at 
such rate, and however certain it may be 
that at due date the rate will be lower, he 


cannot assess damages at such lower rate, ` 


for the Oourt is bound by section 78 of the 
Opntraob Act to take into account what 
means he has of remedying the inconvenience. 
Here again, we have a simple sum in 
arithmetic. Before rescission, the purchaser 
was under liability to pay the contract price 
at due date. On rescission he comes under 


an immediate obligation to settle up sccounta, , 
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aud he can claim credit for the valye of 
what he has handed back. He has no right. 
to ask the vendor to delay settling the 
account in the hope of a rise in the market, 
for the goods are no longer his, all risk 
respecting them is now on the vendor, and 
it. is obvioua that he cannot both free 
himself from a]] Jiability ın the event ofa 
further fall in the rate and gt the same 
time retain the benefit of а rise. 

If, on reaciasion, the goods were absolutely 
unssleable until due date and no fresh 
forward contract could be effected, the 
vendor would then haye no alternative bpt 
to wait until dpe date before he ccald 
ascertain the exact amount of his Јоза. It 
would be practically impossible to settle up 
accounts until it was known to what credit 
the defaulting purchaser waa entitled. The 
vendor would sti] have his immediate right 
of action and could, if he ehoee, at once 
go into Court, byt no direct evidence jn 
proof of his aotunl loss would фр available 
until after due date, and if the prial took 
place earlier the assessment would be reduced 
{а conjecture. ` 

It appears, then, that if we apply to the 
fnots of this cago the law as contained in 
the Contract Act, Messrs: Fin]ay & Oo. are 
entitled ta damages as assessed as nt date 
of rescission, as allowed by the Official 
Receiver. It appears also that in deciding 
the question whether damages should he 
assessed as at date of resciasjon or as at 
due date, the determining element i8 the 
possibility of immediately effecting & fresh 
forward conttaot at asoentaingble rates, for 
the nature and extent of the inconvenienge 
which arises from the repudiation and the 
means of remedying it depends on thig 
possibility. 

The learned Judicial Commissioner has, 
however, ruled that Messrs. Finlay & Oo. 
are entitled only to damages as assessed at 
due dates, subject to abatement if they 
could have covered their loss by other 
prudent contracts. If damages be so assessed, 
Messrs. Finlay & Оо. ‘get nothing at all, 
notwithstanding that they had some hundreds 
of tons af sugar thrown on to their hands 
меһ time when the market was in а state 
of extreme depreasion. Tt has been admit- 
ted by the learned Pleader§ for the 
respondenta, that the rule laid down works 
partially to the debtor and. renders the 


position of the creditor one of great un- 
certainty. It may be conjectnred. tharefore, 
that there is some error either in thé 
statement of the rule or in ita application 
to the facta of this case. We must endeavour 
fo ascertain ite origin and thus fix the 
limits of its appropriate application. 

In applying the law as to compensation 
for Ъгөврр ог rescission of oohtr&ot to 
particular kinds of action, rules derived from 
judicial deeigjons have been formulated for 
determining what im gach case is the 
damage whiph will be regarded as flowing 
naturally from the act complained of. These 
rules are degoribed as “the megeure of 
damages.” They are, however, more properly 
rules for the computation of the loss com- 
monly arising in such action. In many 
OR RES this. measure affords a means of exact, 
er approximately exact, compytation of the 


&mount to | he recovered. (Halsbury's 
Lawa of Epgland, Volume X, sections 
571 and 606.) But where the rule 


has been derived m judicial decisions 
based on facta which differ in essential 
details from those under consideration, such 
rile oannof be safely applied  withoub 
qnadification. In the case of rescission of 
eontraots the measure of . damages ja 


ordinarily stated jn the text-books to be “such - 


damages as would have arisen from the 
non-perfomgance of the contract at the 
appointed time.” The cases which are 
invarigbly cited in support of this rnle, the 
cases fram: which the role has been derived, 
are Hoohser v. De la Tour (1), Fros v. Knight 
(9), Brown v. Muller (8) and Roper ү. Jolmson. 
(4). The most recent of these cases wns 
decided more thay 39 years ago, and it 
is wholly improbable that any Judge or 
Counsel concerned ір any one of them had 
ever contemplated the possibility of forward 
contracts being effected under the facile 
conditions which now obtain in the Karachi 
sugar market. The first case merely 
established the right of immediate action 
at law on rescission. In Frost v. Knight (2) 
defendant had promised to marry plaintiff 

(1) (1858) 22 L. J.Q. B. 455, 2 BL & BL 678; 17 Jur. 
972; 1 W. В. 400; 118 Bug. Rep. 922, 82 L.T. (0. * ) 171; 
95 В. R. 747. 

(2) (1872) 41 L. J. Ex. 76; 7 Bx. 111,28 Т. T. т, 
20 W.R 471 


(8) (1872) 41 L. J. Hx. 214, 7 Ex. 819,271, T. 273, 
1 W. R. 18. 


(4) (1878) 42 L.J.O P.04 8 O P 107 98 I, T 
206; 31 W. B, 884. | 
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ав goon as his father died. During his 
father’s life-time he absolutely refused to 
marry plaintiff. It was held that the lady 
could at once institute a suit and claim 
such damages as would have arisen from 
the non-performance of the contract at the 
appointed time, subject to abatement in 
respect of’ any ciroumstances which may 
have afforded means of mitigating the loss. 
It was stated that a jury would, of course, 
take into account whatever plaintiff had the 
means of doing, and as & prudent person 
ought in reason fo have done, whereby the 
loss would have been diminished. 

In Brown v. Muller (3) defendant failed to 
deliver a quantity of iron at due dates. 
There wgs no rescission, and the only 
question before the Oourt was whether 
plaintiff could assess damages ві a date, 
subsequent to all due dates, when he actually 
bought against the contracts. It was held 
that be was entitled only to damages as 
on due dates. In Raper, v. Johnson (4) defend- 
ant had agreed to deliver 3,000 tons of 
coal during May, June, July and August. 
On the llth June defendant definitely re- 
fused to deliver any coals, and an action 
for breach was instituted on 3rd July. 
Between May and July the price rose 
* enormously. Herschell, Q. C., for defendant 
contended that the true and only mode of 
estimating the loss was by ascertaining the 
difference between the contract price and 
the price at which plaintiff - might have 
obtained a new contract on'tho day of 
admitted breach. But there was no evidence 
that such new contract could have been 
made and all that waa urged on behalf of 
defendant was that “ forward contracts were 
by no means rare”. It was held that 
in the absence of evidence that plaintiffs 
could have obtained a- new contract on 
such terms as to mitigate their loms, the 
true measure of damages waa the sum 
of the differences between .the 
price and the market price at the several 
dates of delivery. 

We find then, on examination, that the 
rule which has been applied to the facts 
of this case has been derived from decisions 
in which the essential element of this case- - 


thata fresh forward contract conld have - 


been easily effected on rescission—wwas 
entirely outside the consideration of the 


Oquris. Though the four cases shove referred 


эъ 


contract ' 


to are generally cited as establishing the rule, 
it was really formulated by Oockbarn, С. J., 
in Frost v. Knight (2) aud it. is not dificult 
to understand thata rule laid дозуп іп 1874 
asa guide for tha computation of damages 
for breach of promise to marry may 
lead to error whon applied: to the 
rescission of a forward contract for the sale 
and purchase of sugar under modern oom- 
mercial conditions. 

Weare now, І respectfully and with all 
deference suggest, in & position to understand 
how the application of the rule has resulted 
in what may be fairly termed legal para- 
dores. Though Messrs. Finlay /& Oo. are 
entitled under the Contract Act to compensa- 
tion, none is awarded to them under the 
rule; though the fundamental principle of 
all Contract Law із that it shall work re- 
ciprocally, the debtor can under the rule 
insist on having the damages assessed asat 
due dates if the rate then be fayourable to 
him, without being under any oorresponding 


‘obligation to do solif the rate‘tbe unfavour- 


able. This puzzling result has been arrived 
at by the application of an inappropriate rule 
for the computation of the loss suffered. 

І would amend the order of the lower 
Oourt by ordering that Messrs., Finlay’s 
claim be admitted to proof as assessed by the 
Official Receiver. А 

Harward, А. J. O.— These appeals raise 
two questions, whether appellants validly re- 
scinded their forward contracts for sales of 
angar on the purohaser's insolvency and whe- 
ther appellants in that case were entitled to 
damages cniculatel on the difference bet- 
ween the rates of those forward 
contracta and: the market ^ rates at 
the dates of rescission for similar forward 
contracts, or to damages calculated on the 
difference between the rates of those for- 
ward contracts and the actual market rates at 
the dates for porformance of those contracts. 

Wiih regard to the Ist question, I 
concur with my learnod brother that the 
&ppellants have correctly been traated by. · 
the learned Judicial Commissioner ав 
having in all the circumstances validly 
rescinded their forward contracts; wita 
regard to the 2nd question, I find fhy- 
self unfortunately unable to concur with 
my learned brother that the appellanta 
were entitled to damages calculated on the 
difference between the rates of those for- 
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ward contracts and the market rates at 
dates of resciasion of similar forward con- 
tracta. It appears to me, on the contrary, 
that the appellanta have correctly been 
held by the learned Judicial Commissioner 
to have been entitled to damages calculat- 
ed on the differense between the rates of 
those forward contracta and the actual 
market rates at the dates for performance of 
those contracta. 


The sppellants have strenuously oontend- 
ed that they were placed in- a very 
awkward, position by their purchaser's 
insolvency on & falling market and that 
they were practically forced, as prudent 
merchants in order фо save further loss 
to all parties, to rescind and re-sell their 
sugar at the market rates available on 
the dates of rescission for similar forward 
contracts. The appellants, Messrs. Forbes, 
Forbes, Oampbell & Co., had even sought 
at the original hearing to produce evidence 
to prove в trade - custom whereby rescis- 
sion implied agreement to accept as the 
measure of damages the market rates 
available on the date of rescission for a 
similar forward contract. They have 
developed that plea here into & trade 
custom, whereby rescission assented to by 
the parties must be treated as a re-sale’ 
between the parties at the market rates 
available on the date of rescission for similar 
forward contracts, They cannot, in my opinion, 
be permitted at this stage to raise this develop- 
ed ples and adduce evidence of such a trade 
oustom. Moreover, in these particular cases 
it would not serve their purpose, as the in- 
solvent’s representative, the Reoeiver, distinct- 
ly repudiated as the measure of damages the 
merket rates available on the dates of re- 
scission for similar forward contracts. If 
parties should assent to such a re-sale, no 
doubt they would be bound by such re-sale 
and such assent might, no doubt, be shown to 
be common. Butit would be quite another 
matter to show that parties would be bound 
by such re-salea even when expressly repudiat- 
ing as the measure of damages the market 
rates available on the dates of rescission for 
similar forward contracts. That alone would 
cover these particular cases and would be 
far in excess of even this developed plea 
of trade custom. i 
- Now the appellants mast, of courae, bs aq- 


mitted to have been placed in very awkward 
position and they are entitled to all sympathy ` 
for having been so unfortunate as to have 
selected for their sugar an insolvent pur- 
chaser. But that cannot be permitted to 
modify the established rules for asseasmont 
of damages and distribution of loss among the 
victims, however innocent, of a fallen market. 
Their insistence on an unavailing trade 
custom was in itself an indication of the 
weakness of their legal position which on 
demand they were unable to fortify by a 
single authority, English or Indian. The 
rules of law would in fact have apppeared ` 
to me to be perfectly well established and 
not to have admitted of doubt, had it note 
been for the contrary view of my learned 
brother. “The right to rescind was establish- 
ed bythe case of Hochster v. Dela Tour (1) 
and has been embodied in section 39 of the 
Indian Contract Act. The right to damages 
on rescission was laid down in Frost v. Knight 
(2) in these words: ‘‘ such damages вл would 
have arisen from the non-pérformance of the 
coutract at the appointed time.” That ig 
merely an application of the ordinary rule 
in case of breach of contract laid down in 
Brown v. Muller (3). The same rnle was 
also expressly stated in Roper v. Johndon (4) 
in these words: Although the plaintiff may 


treat the refusal of the defendant to accept 


or to deliver the gooda before the day for per- 
formance as a breach, it by no твара follows: 
that the damages are to be the difference 
between the contrast price and the market 
price on the day of the breach. It appears 
to me......... that the election to tak& ag. 
vantage of the repudiation of the contract 
goes only to the question of breach, and not 
to the question of damages; and that when 
you come 10 estimate the damages, it must be 
by the difference between the contract prioo 
and the market price at the day or days 
appointed for performance, and not at the time 
of breach." These are the decisions ender- 
lying the rules as to damages laid down in 
section 73, Illustrations (a) and (0), and sec. 
tion 75 of the Indian Contract Aot and 
followed in the case of Cooverjesy. Rajendra 
Nath (5). For these reasons it appehrs. to 
me that the damages have correctly been 
assessed by the learned Judicial Com. 


(5) 2 Ind. Oas, 831; 86 О. 617, i 
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missioner on the difference between the 
. contract rates and the actual market rates 
at the dazes for performance of thore con- 
tracts. It only remains to-add that these 
general rules do not appear to be affected 
by anything contained in the  Provinoial 
Insolvency Act. There can lastly, in my 
opinion, be no question but that the evi- 
dence for determining those actual rates 
should not be limited to the uncertain 
forecast, which in these cases proved 
entirely erroneous, made by merchants at 
the dates of rescission of what would probably 


be the &cvual rates, but should include the. 


beat evidence available of those actual rates 
e Bt the time of trial, in accordance with the 
fundamental principles of evidence that 
the best evidence only .shall be accepted by 
the Court. 

The decisions of the learned Judicial 
Commissibner should, therefare,in my opinion, 
. be affirmed and these appeals dismissed with- 
out order as to costs, a8 the main question was 
поё contested by: the nominal respondents in 
this Court. D 

Br тна Cougr.—Às we differ in opinion 
as to the decision in these appeals, the orders 
of the lower Court are affirmed under 
section 9B, clause 2, of the Bind Oourta 
Ast, all parties paying their own costa of 
these appeals, subject to any application 
that the parties may make under the 
proviso to that section to the Judicial 


Commissioner. | 
Lower Oorts orders affirmed. 
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Appeal from the decree of -the Oom- 
missioner, Meerut, dated lst September 1918, 
reversing that of the Assistant Collector, 
Meerut, dated 28th March 1913. И 
7 Mr. Mohammad Haidar Hussain, for the 
Appellant. 

Babu Mangal Баз, for thé Respondents. 

й JUDGMENT.. - 

Barum, 8. M. (March 8rd, 1914). — Appellant 
in this case, acoording.to the evidence, held 
the land in question for a period of 18 years. 
It is claimed by the respondents thatho has 
not got occupancy rights, because he was 
from 1309 to 1815 holding under a 
kabultat for seven years executed by his 
brother, Hargyan. The names of both 
brothers before the execution of the Харша 
were entered in the papers. 

The first question for decision is whether 

the present appellant is bound by the 
kabulia$ executed by his brother. A 
similar question was decided by Messrs. 
Tweedy and Reynolds in а judgment of 
which there is & copy on the file. The 
finding was that where it is not shown that 
the tenure had its origin in the Кариа, 
i$ could not be considered that the brother 
of the person who executed, the kabulsat was 
bound by ii. 
. Inthe present case, moreover, there are 
facts not noticed by the OCommisaiener 
which very greatly support the claim of the 
appellant. The area now in snit is 88 
bighas 12 biswas rented at Ha. 197. The 
kabul:at waa for an area of 68 bighas 1 
biswa at a rent of Re. 410. There has not 
been produced in Court any vestige of evi- 
dence to show that the two brothers ever 
held the 63 bighas entered in the kabuléat - 
or paid the rent mentioned in it. _ 

It is in these circumstances clearly im- 
possible to assume that the appellant ever 
held undef the kabuitai in question, ог that 
ihe kabuliai was in fact given effect to. 

I would allow this appeal, cancel the order 
of the Oommissioner and restore that of 
the Oourt of first instance, with costa on 
respondents throughout. Р 

Twenpy, J. M.—I cannot find the сору 
alluded to of a judgment by Mr. Reynolds 
and myself and І cannot agree with the 
opinion which it is said to oontain, that 


^ when the tenure has not its origin in the 


kabulsat the brother of the person who exe-' 
спіюа is not bound by it. 
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It seems to me to be sound law and 
common Rense that when one member of a 
family takes a written lease from the 
semindar in which he alone is entered as & 
tenant and is alone responsible for the rent, 
one of ‘two things must happen. The other 
members of the family are not tenants at 
all during the period of the lease or they 
are governed by its terms. There is no 
third course possible. As a seven years’ 
registered lease is exolüded from the 12 years 
necessary to acquire a right of occupancy, 
this lease, if acted on, is fatal not only 
to any claim which Hargyan might make but 
to his brother’s claim also. 

But it is argued that the kabuleat was 
never acted on and І agree that there is 
ample evidence of this in the difference 
of area and the difference of rent. Under 
these circumstances it must be presumed 
that the tenancy of-Marey, which undoubt- 
edly existed in 1808, continued right on. , 

I agree to the proposed order. 

Appeal allowed. 
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DOFEUS 
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Hinde Law—Adoption, validity of —Question moolved 
in aust to recover wnmoveable property not ratsed— 
Bes judiosta —Lamitition Act (IX of 1871), Beh. II, Art, 


hare in g suit instituted against a widow to 
recover poasesalon of immoveeble property, a ground 
of defence as to the mvalidity of an adoption was open 
to her but was not raised, she must be held to have 
raised it and the question as to adoption deemed 
to be res judicata in any t suit between 
the reversioners to he? араса estate and the 


prakasa Row v Nidamarty Gamgarajw, 

4 Ind. Cas, 886, 7 М.І. T. 230; 38 М. 228; (1919) А M. 
W. N. 251, referred to. 

Ueder the Limitation: Асі of 1871 it was imperative 
that a muit for the recovery of immoveasble property 
which involved the displacement of an adoption should 
be filed within оа from the date of the adoption 
or at the option df the plaintiff, from the death of the 
adoptive father. . 

Where, therefore, & suit to set asido an adoption 
open to & widow is not brought within the period 
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of limitation, a reversioner or any other member 
interested to dispute the validity of the adoption 
canrtob file & suit after the period of limitation is over, 
as the right of suit cannot bo revived. 

Jagadamba Chowdhrans v. Dakhina Mohan Roy Ohan- 
алі, 18 О. 806; 18 T. A. 8& 10 Ind. Jur 807; 4 Ber. 
P. О. J. 715;  Mohesh Матта» Munshi v. Tarwob 
Nath Moitra, 20 О. 487; 20 Т. А. 80; Ratmamasori v. 
ое ee ride 18 M. L. J. 27, Srinath 
Gang hesh Chandra Roy, 4 B.L. $ 
(FB, a ew E UF B) 14, Appasami Odayar 
Subramanya Odayar, 12 M. 28 (P. pod 15 I A ler 6 
Bar P. O. J. 255; 12 Ind. Jur 870, referred, 

Appeal against the decree of the Stbordi- 
nate Judges Court of Mayavaram at 
Kumbekonam, in Original Suit No. 3 of 
1910. 

Mr. Т: В. Venkatarama Sastri, for the Àp- 
pellant. 

Moessrs. T. В: Ramachandra Айјаг, T. B. 
Krishnaswami Aiyor, S. Srintoasa Aiyangar 
and G. S. Ramachandra Atyar, for the Res- 
pondenta. , 

JUDGMENT. : 

Sanraras Nar, J.—This is ап appeal 
from the decree of the Subordinate Judge of 
Mayavaram, dismissing the plaintiffs suit 
for the recovery of the properties which 
belonged to his maternal grandfather. one 
Gopala Row. Plaintiff’s case is that Gopala 
Row and Srinivasa Row were two undivided 
brothers; that Srinivasa Row having died 
leaving behind him a widow named Kapila 
Bai, Gopala Row became solely entitled to 
the property and he (Gopala Row) died 
leaving his widow Kaveri Bai and a daughter 
Ammani Bai; that Ammani Bai predeceased 
her mother and that Kaveri Bai died in 
1896. The plaintiff claims to be entitled 
to the properties left by Gopala Row. Не 
says the properties in Schedules A and B 
attached to the plaint were left by Gopala 
Row at his death. The properties in Sehe- 
dule O are said to have been purchased by 
his widow, Kaveri Bai. Some of the proper- 
ties are now in the possession of certain 
alienees and the plaintif says that these 
&liengtiong are not binding on him. The 
Subordinate Judge held that the properties 
in Schedule B never belonged to Gopala Row, 
and as tothe properties in Schedules A and 
C the plaintiffs claim is barred. The plaint- 
iff appeals. 

We have no hesitation in idi that it 
has not been proved that the properties in 
Schedule B ever belonged to Gopala Row or 
that they were inherited by Kawai Bai, 
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The properties are now in the possession of. 


defendants Nos. 21 and 22. Thoir ancestors, 
Srinivasa How and Rama Row, acquired these 
properties by purchase from Ohenga Bai and 
Appaji Row. In one of their title-deeds, 
Exhibit XVII, it is recited that Ohenga Bai 
‘got the property by partition, That must 
have been & partition between her husband 
and his brothers. Appaji Row is one of 
those brothers. These recitals show that 
the plaintiffs case that Chenga Bai must 
have got the property for her maintenance 
by an arrangement with Kaveri Bai is not 
true. We accordingly confirm the Subordi- 
nate Judge’s finding and dismiss the appeal 
so far as the properties in Schedule B are 
concerned. , . 

. We willnext consider whether the plaint- 
iff has proved his title to the property in 
Schedule C. These properties did not belong 
to Gopala How at the time of liis death. 
The Subordinate Judge finds, &nd we see 
no reason not to accept that finding, that 
they were purchased by’ Raghunstha Row, 
who was ndopted by Kapila Bai after Srini- 
vasa Row’s death, mainly out of the ancestral 
fonds in his hands. The plaintiffs case is 
that the adoption of Raghunatha Row by 
Kapila Bai is invalid, because the property 
had already vested іп Gopala Row and after 
him in his widow Kaveri Bai, and that 
Kapila Bai, the widow of Brinivaaá How, was, 
therefore, not entitled to make any adoption 
to her husband, Srinivasa Row, according to 
the decision in Adéei Suryaprakasa Row v. 
Nidamary Gangaraju (1). Assuming that 
the adoption of Raghunatha Row is invalid 
in law, the Subordinate Judge holds that 
that question is now res judicata and it is 
not open to the plaintiff to deny the validity 
' of that adoption. The facts on which that 
plea has to be decided are briefly these. In 
1870 Raghunatha Row entered into an 
arrangement with Kaveri Bai by which he 
reserved & moiety, that is, the lands in 
Schedule O for himself and he gave the other 
moiety of the lands to Kaveri Bai After 
his death his natural воп, Lakshmana Row, 
brought Original Suit No. 48 of 1898 for the 
recovery of the moiety, that is the landa in 
Sckedule C which Reghunaths Row had 
reserved for himself and which .he had 
entrusted to Kaveri Bai. In that case the 


1) 4 Jgd. On 83 М. 228, 7 MLT. 1910 
Q ug. в. 886; 228; 236, (1930) 
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question was raised, whether Raghunatha 
Rows adoption is true and whether it is 
invalid. It was found by the Subordinate 
Judge that the adoption was true in fact; 
that all the relations including Kaveri Bai 
treated him all along as a validly adopted 
son of Srinivasa Row and Kapila Bai; that 
Raghunatha Row had lost all his rights in 
his natural family; that he took no share in 
his- natural father’s property; and that when 
his natural father and mother died he took 
no part in the funeral ceremonies, but per- 
formed the sradhas only of his adoptive 
father, and that on his own death the 
members of his natural family did not 
perform his funeral ceremonies. He held 
that the grounds alleged for setting aside 
the adoption were not good in law and 
upheld the adoption. He further held that 
Kaveri Bai appeared to bà айо estopped by 
her conduct from questioning the validity of 
such adoption. He accordingly directed the 
defendants including Kaveri Bai, tosurrender 
possession of the properties to Lakshmans 
Row. The question is whether the plaintiff 
is barred by these proceedings from olaiming 
the O Schedule properties. Itis contended 
that there is no bar, because Kaveri Bai waa 
held estopped on account of her conduct 
disputing the validity of the adoption, and, 
therefore, it cannot be said that she repre- 
sented the estate of Сораја Row, that is to 
say, the reversioners who might become 
entitled to the property. It will be obeerved 
from the above extract that the estoppel 
was only an additional ground for the 
Judge’s decision. That she, as the widow in 
possession of the estate, was competent to 
represent it there is no doubt. [f she had 
precluded herself from raising the conten- . 
tions which are now put forward on behalf of - 
the plaintiff, then it might be that the 
plaintiffs claim would not be barred. But 
she raised all the contentions which she 
thought necessary to put forward, and it 
was open to her to have raised the questions 
which are now pub forward by the plaintiff 
in order to impeach the validity of the 
adoption, It is also to be observed thai 
the reasons given for the estoppel were 
reasons applicable not only to Kaveri Bai 
but also to all the members of the family 
who treated манини How аз & member 
"of their family. 

Ii is next contented “that the plaintiff ig 


Vel. xxVii] , 


in апу event entitled to the, properties in 
A Schedule. These properties were ір the 
possession of Kaveri Bai. She alienated 
them to one Subramanian Ohetti in February 
1855. Raghunatha Row, the adopted aon, 
brought a suit, Original Suit No. 75 of 1866, 
for the recovery of the property from the 
alienee. Не received Rs. 5,000 in satisfac- 
tion of his claim and allowed the snit to be 
ı dismissed, It is partly with the money во 
received and partly with other money whioh 
belonged to the estate that Raghunatha Row, 
‚ according to the Subordinate Judge, pur- 
chased the properties in Schedule C. It is 
contended before us that as the plaintiff keeps 
possession of a moiety of the properties in 
Schedule CO, it із not open to him to deny the 
right of those who paid that money to uphold 
the alienation of the properties in Schedule A. 
Tn answer it is contended by the appbllant's 
Pleader that this point was not raised in 
the lower Court and though O Schedule 
property is now found to have beenpur- 
chased in Ragnunatha How's name, there 
was no issue raised on the question as to 
the source of the purcbase-money. This, 
no doubt, is so. I accordingly proceed to 


^onsider the ground ow which the Sab- 
5ordinafe Judge dismissed the plaintiff's 
claim. 

‚14 has been decided by tho  Judioial 


Committee of the Privy Council in Jaga- 
damba Ohowdhrant v. Dakhina Mohun 

Ohasudhri (2) and in Mohesh Narain Munshi 
v. Taruck Nath Moitra (3), ав explained by 
the Full Bench of this Court in Ratnamasari 
v. Akilandammal (4), that under the 
Limitation Act of 1871 it was imperative 
that a suit for recovery of immoveable pro- 
perty which involved the displacing of an 
endoption should be filed within twelve years 
from the date of adoption, or, at the 
option of the plaintiff, from the death of 
the adoptive father. In this case that 
period expired in 1867 and according to 
the Act of 1871 the suit should have been 
filed before 1873. "The right of the widow 
or the plaintiff's mother, Ammani Bai, to 
set side the adoption, therefore, became 
barred in 1873 and taking into considera- 
tion the facts found, that Baghunatha Row 


, dea: 808; 18 I А. 84 10 Ind. Jur, Lus 4 Bar. 


ELLE . 
(4) 28 M. 201; 18 M. L. J, 27, 
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was treated as a member of the family 
by all the members thereof, it seems to 
be clear that after 1873 it was not open 
to the widow, or reversioners ог any other 
member interested to dispute the validity 
of the adoption. 

It-is unnecessary in this view to con- 
sider what the result would be if the case 
was governed by the Limitation Act of 
1877 or if Raghonatha How had поі, in 
fact, been adopted. For the plaintiff to 
succeed it is necessary for him to displace 
Raghunatha Row’s adoption and the ruling 
of the Privy Council as explained by the 
Full Bench in Ratnamasari v. Akilandammal 
(4) is, therefore, applicable. I am, there- 
fore, of opinion that the plaintiffs claim 
to this property also is barred by , limi- 
tation. 

The appeal is dismissed with costs. 

Segexcer, J.—On the question of limita- 
tion in respect of the A Schedule properities, 
while agreeing that plaintiff's claim is time- 
barred, I think that ıt is unnecessary to 
consider this case in the light of the Artı- 
cles of the L'mitation Aot of 1871, seeing 
that the right of the plaintiff in this suit 
and his predecessors-in-titl had been 
already extinguished before that Aet came 
into force in 1873. 


O£ the two Privy Council decisions referred 
to by the Subordinate Judge in support 


~of his finding on the 15th issue, Jagadamba 


Ohowdhrani v. Dakhina Mohun Roy Ohaudhri (2) 
and Mohesh Narain Munshi v. Taruck Nath 
Moitra (8), in the Jagadamba's caso (2) Act IX 
of 1871 wae the Act to be considered, because 
аз stated at page 317 that was the Limitation 
Act in force іп 1873 and 1874 when the suite 
concerned in that case were commenced; 
and in the latter it was observed at page 
495 that the Limitation Act of 1871 applied 
to the time when the periodof limitatibn 
was running. 


Here the period of 12 yeara from the 
date of sdoption which was in 1855, ex. 
pired in 1867. 


The Act in force in 1867 was Act XIV 
of 1859, which allowed six years from the 
date of adoption for suits to declare an 
adoption invalid and 12 years under clause 
12 of section 1 from the date of adoption 
in, suits for the recovery of immoveeble 
property which involved the val'ditf $f an 


* 
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adoption.. Vide Ratnamasari v. Akilandammal 


(4); Srinath Gangopadhya v. Mahesh Ohandra 
Roy (5). 

If in 1867 the petiod of limitation 
expired, it besomes unnecessary to consider 
the effect of the later Acta for limitation 
of suite, as the right of siut could not be 
^ revived by them. Vide  Appasamt Odayar 
v. Subramanya Odayar (6). 

On all other points and on the general 
result of this appeal, 1 agree with шу 
learned. brother. 


men йты. 
б) ишу. B.) 8; 12 W. В. (Е. B.) 14 
12 M. 28 at p $9 161 A. 187; 5 Bar. Р. О. J. 


265; 12 Ind. Jur, $70 


LOWER. BURMA OHIEF COURT. 
Frest Отуп, Арралт Хо. 130 o» 1918 ` 
December 22, 1914, 
Present:— Sir Charles Fox, Kr., Chief 
Judge, and Justice Sir Henry Hartnoll. 
U WISAYA APPELLANT 
“versus 


U ZAW ТА——Ңйаврохрннт. 


Jurisdiction, Koclæastical and Civ, зн Lower 


Barma—Owi Procedure Code (Act V of 1906), . 8 — 


Kathanabeing. 

The Civil Oourts in Vois Mod have jhris- 
diction to entertain and try suita of Ecclesiastical 
nature. — 

Tho Government has recognised the authority of 
kathanabatag in Upper Burma, but not in Lower 
Burma. 


Mr. May Oung, for the Appellant. 

Mr. Ng Po Han, tor the Respondent. 

JUDGMENT.—The adit is one between 
two Burman Buddhist priests. The appel- 
lant sued the respondent to recover posses- 


sion of certain landa of which he has been. 


in possession for & considerable number of 
years- and for possession of certain reli. 
gious manuscripfa. The lands appear to 
be lands that have been ovcupied by mem- 
bers of the Buddhist priesthood for a long 
period of years, and the points- at- issue 
between the parties appear to involve pointe’ 
of Burmese Buddhist  Hocleainstical Law. 
The Mft has been dismissed on the ground 


. 


.INDIAN CASER. 


[191 


that Civil Сопгїв should abstain from decid- 
ing pointa which fall within the sphere of 
Ecclesiastical jurisdiction. In appeal it is 
urged that there are no Ecclesiastical Courts 
jn Lower Burma and that the case is tri- 
able by a Civil Court. In Upper Burma 
it has been ruled that the Civil Courta аге 
bound by the decisions of the Buddhist 
Ecclesiastical Authorities in mattera within 
their competence and that they should also 
abstain from deciding points which fall 
within the sphere of ecclesiastical jurisdic- 
tion. It has been brought to our notice 
that Government has recognized the au- 
thority of the Taung Win Sayadaw as 
kathanabaing of Upper Burma (Burma 
Gazette, General Deparment, Notification No. 
255 of the 22nd October 1903, page 715); but 
Government has not ова the authority 
of the kathanabaing in Lower Burma as’ 
appears from the record of the proceedings 
of the Legislative .Counojl on the 6th April 
last (Burma Gasette, Part ПІ, pages 72, 73). 


ties in Lower Burma. Section 9 of the 
Civil Procedure Oode enacts that the 
Courts shall, sübject to the provisions 
herein contained, have jurisdiction io try 
all suits of a civil nature excepting® suits 
of which their cognisance is either ex- 
preasly or impliedly barred. This is: & suit 
of в civil nature. It is a claim to cer- 


‘tain lands and manuscripts. 


The Oivil Courts, in our opinion, clearly 
have jurisdiction to decide the suit and 
should do so. The appeal is allowed with 
costa and the decree of the District 
Court is reversed. The District Court 
will proceed to decide the suit on ita merits, 
and the coste in that Court will follow the 
tinal result. The appellant will receive 4 
cartificate under section 18 of the Court 
Fees Act authorizing him to receive back 
from the Collector the full amount of fee 


“paid on the memorandum of appeal. 


Appeal allowed, 


` There are, therefore, no Ecclesiastical Authori- ` 


VoL xxviif 
| ТАЧ, KHAN t. KARAM BEGAN, 
` PUNJAB CHIEF COURT. А 


First Отут. Appran No. 643 or 1912. 
* July 27, 1914. 
Present; —Mr. Justice Chavis and Mr. Justice 
Shadi Lal. 


FAZL.KHAN-—DarBsNDANT— ÁPPBLLANT 


versus 
Musammat KARAM BEGAM—-PLAINTIFF— | 


RESPONDENT. 

' Muhammadan Law—Dows леб at iims of 
marriage— Dispute as іо amount fised-— Wife unable to 
prove amount asserted by her- Decree according 
fo admimon of husband—COnstomary dower, when 
aliowed-—Yerbal contract af dower—KEridencs —Pró- 
cedere. 


Where the wife alleges thet her dower was fixed 
at the time of marriage, but she cannot prove the 
amount asserted by her, the Oourt is ‘bound to 
pass & decree for the sum admitted:by the defendant, 
maamuch as the wife is entitled to the 


was spocifled at tho time of the 

. The rules of procedure and evidence laid down by 
the Muhammadan Law to be followed in deciding 
disputes as to dower between the husband and the 
wife which are at variance with the Statute Law on 
ше жас cannot be followed by  Ocurts ш 


A verbal contractfor adower of a large amount can 
be admitted only if proved by most clear and 


ahmed v. Beebos Hosseimee, А W. 


First appeal from the decree of the 
District Judge, Attock, dated the 28th Feb- 
` ruary 1912. 
Mr. Fasal-t-Huesain, for the Appellant: 
“Bhagat Gobind Das, for the Respondent. 


JUDGMENT.- This appeal arises out of 
& suit brought by Husammat Karam Begam, 
who is respondent m this Court against 
her husband, Fazl Khan, appellant, .for 

' recovery of her prompt dower. The allega- 
tions ‘in the plaint are that the: plaintiff's 
dower was fixed at the time of the- marri- 

*ago, that the amount which the defendant 
agreed to pay was Ra. 10,000 and 100 
gold тобет, being of the value of Ha. 25° 
each, that half of this amount was prompt 
dower and that the plaintiff is, th ore, 
entitled to Rs. 6,250. , The defendant 
pleaded, inter айа, that ‘the dower was 
fixed at Rs. 100 and one gold. -moher- of 
the value of Re. 18 andthat the prompt dower- 
was, therefore, Ra. 59, which the defendant’ 
Was willing to deposit in Court. The Court 
of first 
hed failed to prove that the amount men- 
tioned in the plaint had beer fixed ив 
plaintiffs dower and, after inquiry By в 
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. this yas & "Case 


instance held that the plaintiff © 


us 


. Commissioner into the amdunt of ada? 


fixed it at 


and ` consequently . passed в. 
1, 500 ой account of prompt 


misl, or customary dower, 
8,000 
decree for Rs. 
dower. 


The defendant has preferred a first ‘appeal; 


from this decree and the point pressed 
before us is that the District Judge, had, 


on ihe pleadings, no authority to go into’ 


the question of customary dower. . : 
Before dealing with this contention, it? 
is necessary to decide the question ‘raised 
by Mr.-Gobind Das for the respondentin snp- 
port ofthe decree of the lower Court that the 


evidence on the record provesthat the amount | 
stated in the plaint was agreed upon at’ 
the time of the marriage. After giving . 


our careful consideration to the argumenta 


of the learned Pleader, we have no hesita- 
tion in concurring with the District Judge 
that the plaintiff's allegation has not been 
established. ‘There is по document in sup- 
port of 1, and the ‘oral 
meagre and interested and it is contradicted 
by the witnesses exammed by the Com- 
missioner. » 

A verbal contract for 


a ‘dower of a 


large sum can’ be admitted only if. proved | 


by most clear and satisfactory evidence 
[Shah Nujmooddeen Ahmed v; Beebee Hosseinee 
(1)], and evidence ‘of this character is 
wholly wanting in the 
the material before us, we ‘are unable to 
come toa finding in favour of the plaintiff, 
and muat accept the view of the District 
Judge thatthe amount of dower as stated 
by the plaintiff has not bean proved. 


We now come to the real point in the 


case, tix. ou the allegations in the plaint is 
the Oourt 
amount of meéhr-ul-misl and passa decree 
for the sum во determined P .-As 
already, the plaintiff 
the plaint, and this allegation was repeated 


in the statement of “the plaintiffs - agent 


before the settlement of issues, that the 
dower had been fixed, and on this point 
the defendant was at.one with: the plaint- 
if. Both the parties were “agreed that 


issue, therefore, ‘arose as to whether there 

was ‘ап express 

parties specifying some dower. The dispute 
` ee 


(1) 4W. E 110. 


evidence is 


present case. On' 


authorized to: determine the. 


stated . 
clearly alleged in: 


‘af fixed dower and no! 


contract between tho’ 


} 
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was confined to the amount said to have 
been fixed, each party stating its own figure. 

Now, Muhammaden Law lays down fhe 
tule that, if no dower is specified at the 
time of the marriage, the wife is entitled 
to & proper dower, t.c., to ап amount to 


be fixed by the Court taking evi- 
dence as to what has usually been settled 
on other female members of the wife's 


father's family. Can wein this case say 
that no dower was specified P We think 
not. When it is admitted that the dower 
was stipulated for but the ‘amount alleged 
by the- plaintiff has not been proved, then it 
is clearly not а саве in which no dower was 
specified. 

The only authority which has a direct 
bearing upon the point before us às a judgment 
of the Calcutta High Court reported as Shah 
Nujmooddeen Ahmed v. Beebec Hosssines (1). 
In that case, the plaintiff failed to prove her 
allegation that the dower promised by the 
husband was Rs. 65,000, and the High Court, 
though being of opinion that the allegation of 
the defendaut that the amount was fixed at 
Ra. 1,000 was not ostablishéd, passed a 


-decree for that sum simply because it was 


admittec by the defendant. As regards the 
point whether the Court can pass a decree 
for customary dower, the learned Judges 


_observec. that, as the case was put оп a 


distinct contract, the Oourt, was right in 
trying {оп that issue only, and they did not 
therefore, determine the amount/to which the 
plafntiff might have been entitled with re- 
ference to the onstomary dower. Mr. Gobind 


' Das has not been able to show any reason 


why that judgment, which in our opinion 
contains a correct exposition of the law, should 
not be followed. He has referred us to 
certain passages in the Hidaya, which lay 
down rules of procedure and evidence to be 
followed in deciding disputes as to dower 
between the husband and the wife. But 
these rules, which are at variance with the 
Statute Law on the subject, cannot, it is mani- 
feat, be followed by Courts in British 
India. 


The present case is undoubtedly based 
проп & contract entered into between the 
husband and the wife, but the term which 
deals with the amount of dower has not 
been proved. A finding against the plaintiff 
as toe ker allegation about the sum stipulated 


Ф 


to be paid does not lead to the conclusicn 
that no contract of dower was entered into 
or that nosum was fixed. The contract is 
there, and in the event of the plaintiff not 
proving the amount asserted by ber the Court 
must, according to the rules of procedure, 
pass a decree for the sum admitted by the 
defendant. In this view of the law, itap- 
pears tous that the discussion as to customary 
dower, which could o be allowed if there 
were no express contract, is beside the point 
and we, therefore, consider it unnecessary to 
deal with it. 

For the aforesaid reasons, we accept the 
appeal of the defendant and, in modification 
of the decree of the District Judge, we pass 
a decree for Rs. 59, the sum amditted by the 
defendant. Having:regard to all the cir- 
cumstances of the case; we direct that the 
parties bear their own costs in-all Courts. 


Appeal accepted, 





CALOUTTA HIGH OOURT.- 
Sgooxp Сіті, Arrear No. 1682-or 1910. 
May 6, 1913. 
Preseni:—Mr. Justice Newbould and 
Mr. Justice Roy. 
DOYAMOYEE OHOWDHURANI axp 
OTHERB8— DEFRNDANTS—-À PPBLLANTB 


севган 
NARENDRA KISHORE ROY AND OTHERS 
—PLAINTLF¥3—RESPON DENTS. 

Bengal Land Revenue Bales Act (XI of 1859), s. 87— 
Taluk in existence from before Permanent Settlement, 
division of—Poition of such taluk tranaferred—Pro- 
tection of such ро tion. 

When в portion of & taluk onsting from before 
the Permanent Settlement is transferred and 
it ia subsequently held in proportionate јата 
under & name different from the original taluk, 
but the subsequent transfer and descent thereof 
can be traced from the nal taluk, the portion so 
transferred is also under section 37 of Act 
XT of, 1859. 

What the effect of the division of w tale is must 
depend upon the intention of the parties. 

Second appeal from в decision of the 
Sub-Judge of Noakhali, dated 24th May 1910, 
reversing that of the Munsif, Second Cenrt, 
at Feni, dated 28th June 1909. 

Babus Dhirendra Lal Kastagir and Probodh 
Kumar Das, for the Appellants. 

Babus Akhcy Kumar «Banerjee, 


Respondents. . 


for the 


Vol. XXVII] 
JANGLI MAL v. PIONEER FLOYR MILLS. 
JUDGMENT .-—This appeal | arises out of & 


suit for khas possession brought by an 
anction-purchager nt а revenge sale. ` It is 
now admitted . that the land which is the 
subject of the suit formerly appertained to 
Taluk Rabmat Rafi, which was in existence 
atthe time of the -Permanent Settlement. 
From Exhibit B it appears that in the year 
1222 В. S. this taluk was divided into two. 
A new taluk called Radha Benode was 
created and the other portion of the taluk was 
still called Rahmt Rafi. The rent of the 
old taluk was proportionately asseased on these 
twotaluks. The land in this suit. appertains 
tcthe portion that was allotted to Taluk 
Radha Ranode. The Court of first instance 
held that this taluk existed from the time of 
the Permanent Settlement and dismissed the 
plaintiffs’ suit for khas possession, on the 
ground that the defendanta Were protected 
by the provisions of section 37 of Act XI 
of 1859. On appeal the learned Subordinate 
Judge held that the Taluk Radha Benode 
must be held not to have been in existence 
before the division of the old taluk in 
1222, and as it was notin existence from 
the time of the Permanent Settlement the 
plaintiff was entitled to khas possession. 


The lower Appellate Court, therefore, decreed | 


the suit. 

"Ор behalf of the appellants the case of 
. Nobendra Kishore Hoy v. Durga Ohuran 
Chowdhury (1) has been cited. The facts 


of that case olosely resemble the facts of ' 


the present case. It was there held that 
whena portion of a taluk existing from 
before the Permanent Settlement was trans- 
‘ferred and the said portion was subsequently 
held in proportionate jama under & name 
different from the original taluk, but the 
eubsequent transfer and descent thereof 
ean be traced from the original taluk, the 
“portion 80 transferred is also protected under 
seotion 37 of Act XI of 1859. That ruling, 
in our opinion, is binding on us вз regards 
the decision of the. present case. 


For the respondents it is contended that 
the finding of the learned Subordinate Judge 
is & finding’ of fact’ with which wecannot 
interfere in second appeal. We are unnble 
to accept this contention. Ая has been 
pointed ont in the сазе of Muluk Chand 


е 
(Q0) 10 Ind. Ова, 287, 15 О. W* М. 516. - 
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Das yv Satish Chandra Das (2) what the effect 
of the division of n éaluk is must depend 
upon'the -intention of the parties. ! Had 
the learned Subordiunte Judge. come ;to n 


‘finding that the intention of the parties in 


1222 was that the division cf the old 
taluk changed the incidents of the tenure 
we should be bound by snch n finding, 
But as he has come to no (fündig as to 
the intention of the parties we are not unable 
in second appeal to form our own conclusion, 
and the conclision we arrive at is‘ that 
judging from the circumstances of the саве 
there was no intention to alter the condition 
of the tenure. 

We accordingly dearee this appealt and 
reverse the finding and decres of the lower 
Appellate Court and restore those of. the. 
Court of first. instance. 

The appellants nre entitled to ‘their RA 
in all Courts. 

Appeal decreed. 

(2) 8 Ind. Oas. 306, 11 C L. J. 58,14 O. W. М. 1935. р 


PUNJAB CHEFFE COURT. 
First Огеш, Arrear No. 463 or 1911 
. 4Juauly 30, 1914. 

Present:—Sir Alfred Kensington, KT., 
Ohief Judge, and Mr. Justice Ohevis. 
JANGLI MAL—PrAINTIFE—À PPRLLANT | 

cereus 

PIONEER FLOUR MILLS—Deragpan re. 

ReSPOMDANT. 

Tiansfer of Property Act ЛБ d ^8, 6 (9), 
180-——Breach of contract —Damages—Insol estate, 
tranaferes from purchaser of, right. of, ps aws for 
damagss—Tramafsr of right to sup—Actionable claym. 

A transferee from the purchaser of righi& in an 
insolvent estate from the Receiver, cannot enforce s 
claim for damages on an ‚пи Шей oontraot in 
favour of the insolvent 

À right to ano for dia for broach of coniract 
is not an actionablo claim and cannot bo 


First appeal from the decree of the District 


Judge, Lahore, dated the 7th February 
1911. - 

The Hon’be Mr. Shadi Lal, R. В, for the 
Appellant. 


' Bai Bahadur Pandit She» ‘Narain and Tala 

Dhanpat Bat, for the Réspondent. 
JUDGMENT.—The faéts of this case are 

very simple, In August 1907 the defendant 


Company of Lahore contracted for delivery 


of: various large conaigrínents of flour to а 
Delhi, merchart, named Bhambhu Seth, 


- ý * 
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T'here were some deliveries end the contract 
then fell threugh. The defendant's explana- 
tion, not во far accepted by the plaintiff, is 
that the contract required delivery at Lahore 
within fifteen days, and that Shambhu Nath 
wen bound to make all arrangements for 
freight to Delhi; that he failed to make such 
arrangements and consequently did not take 
delivery; and that the defendant 
therefore, to be liable for Bhambhu Nath’s 
losses, if any, through non-delivery in time. 

Shambhu Nath took no action for recovery 
of damages on breach of contract, and þe- 
came insòlvent in 1908. In August 1910 the 
Receiver of.the insolyent’s estete at Delhi 
Bold. Bhambhu Nath’s rights under the con- 
tract to one Hardwari Lal for Bs. 1,000, and 
he re-sold immediately to the present plaintiff 
for the same sum (filing the present 
speculative suit for damages, about 
Ra. 12,000, shortly afterwards. 

The District Judge has dismissed the 
suit, finding thatit did not lie. He referred 
to various rulings, but not to the one which 
is exactly in point, contained in Abw Mahomed 
v. Satish Chandra Chunder (1); Counsel for 
the plaintiff-appellant is unable to dispute 
the applicability of the ruling now quoted, 
_ and has, therefore, confined his argument to 
ап attempt to show that the law has not 
been there laid down correctly во far as Indian 
Courts are concerned. 

The circamstances of the Calcutta case are 
precisely similar, in that the plaintif 
there, as here, was a transferee from the 
purchaser of rights in- an insolvent estate 
from the Official Assignee of Bombay 
through an intermediate purchaser and was 
seeking to enforce a claim for damages on 
an unfulfilled contract. The learned Judges 
discussed the matter with reference to the 
terms of sections 3, 6 (в), and 180 of the 
Transfer of Property Act, IV of 1882, and 
though this Act is not in force in the Punjab, 
we consider that we should follow its pro- 
visions in & case like the present not other- 
wise specifically covered by law. 

Pat shortly, plaintiffs Ф ошу is that 
his suit does not embrace an “actionable 
claim” to debt as defined in section 3 of the 
Act, inasmuch as by section 6 (в) в mere 
right to sue cannot be transferred. Sestion 
130 takes the matter no further, as it merely 


«C (F1 Ind. Ona-827; эв О. Зах 18 О. W, N. 864. 
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prescribes the procedure by which transfer 
of an actionable claim shall be effected, 
without fresh definition of the crucial words 
“actionable claim.” .In every case of the 
kind it has, therefore, to be determined whe- 
ther the olaim is astionable or not. We 
bave no hesitation in saying that, in the 


-absence of other authority, we should follow 


the learned Judges of Calcutta, and that we 
must, therefore,-hold the present claim to be 
not actionable, becauss it is expressly рго- 
hibitel by section 6 (e).  . 

Weare not impreased by Counsel’. argument 
by analogy from the provision of the 
Insolvenoy Act constituting a Reveiver in 
insolvency ап assignee with right to sue. 
The law there gives statutory permission to 
the Receiver by section 120 (d) of the 
Insolvenoy Act, with an expreas limitation 
that even he oat only sue as assignee with 
leave of the Oourt. The analogy, such as 
it may be, cannot hold good in the case of the 
present plaintiff. 

We observe further that the present 
case is even stronger than that discussed in 
the Caleutta ruling, as here there has been 
delay of over three years before institnting 
the suitfordamages. That, however, touches 
plaintiffs case on the merits, and: the point 
need not be discuased in view of our finding 
that he has no right to sue at all. 

The plaintiffs appeal is accordingly dis~, 
missed with oostà to the defendant-respond- 
ent. 2 


Appeal dismissed. 


MADRAS HIGH COURT. 

Огу, Ravision Partition No. 40 or 1913. 
November 13, 1914. 
Present:— Mr. Justice Kumaraswami Sastri. 
M. NATESA MOOPPAN—Devyanpanr— 
езш 


К. Б. RAMAOHANDRA ТҮЕҢ—Римитгт# 
— RESPONDERET. 

Legal Practitiomers Act (XVIII of 1879), в. 28—Pro: 
miso y mois for owi-feos disbursed by Pleader, suit on 
—JNote not filed m ÜOowrt——Dismissal of swit no bar to 
fresh suit on inal cases of *actios —Note operaies as 
asbuowledgment of habihty—latsiem ai 


rate aut recoverable. T 
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A promissory note obtained by а Pleader from a 
client in respect of out-fees disbursed by him is 
invalid, if'not filled in Court under section 28 of the 
Legal Practitioners Act, XVIII of 1878, but that 
does not ostop the Plesder from obtaining в decree 
for the sums actually spent by him 
- Subba Pillay v. Ramaswana Aiyer, 27 М. 512j. 
14 М. L. J. 274, followed. 

Krishnasoms ү Kesava, 14 M 68, Апатіаууа т. 
Padmayya, 16 М 278; 2 М.І, І. 247, followed. 

A promissory note, even though it cannot be sued 
upon on account of not having beon filed in Oourt, 
may still operate as nn acknowledgment of hability 
and the dikmiseal of a suit on the note does not ber 
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sundry items due to the’ plaintif.. The 
defendant, who examined himself as his 
second witneas, says that the plaintiff was 
paying batta, out-fees and all charges in 
connection with the suit which he (defend+ 
_ant) filed and in which he had engaged 
the services of the plaintif. He states 
that the plaintiff told him that Oomimission 
fees had to be paid and that he executed 
the note at plaintiffs request. Defendant’s 
third witness says nothing about the pro- 


a fesh suit on the original cause of action, but interest missory note. The plaintiff deposes that 
at the rate specified in the note cannot be recovered. Hxhibit A -was exeotted in consideration 

Petition, under section 25 of Act IX of Rs. 60 paid by him as Commiasioner’s 
of 1887, praying the High Court to revise fees, that out-fees to the extent of Rs. 15 


the decree of the District Munsif of Tanjore, 
in Small Cause Suit No. 1900 of 1912. 


Mr. V. Rathnasomanadhan, for the Peti- 
toner. .. 

Мг. G. S. Ramachandra Atyar, for the 
Respondent. ` 

JUDGMENT.—The defendant is the 
petitioner. The plaintiff, who is a Vakil 
practising in Tanjore, sued to recover 
Rs. 186 with costa and furthor interest 


or 20 had been spent by him in respect 
of Байа, eto., and that the defendant had also 


^ borrowed from bim Ва. 15 or 20 in cash. 


There is, therefore, ample evidenoe to show 
that the promissory note was executed for 
consideration, and I agree with the District 
Munsif in holding that the promissory note 
was executed bythe defendant to secure 
moneys actually due by him to the plaint- 
iff. : 
Ii has been argued by the Counsel for the 


alleged to be due on: a promissory note petitioner that plaintiff has not produced any 
dated 28th July 1909 for Re. 100 executed accounts and that consequently his case ought 
by the defendant in his favour. The defend- фо be disbelieved. I cannot help remarking 
dant, while admitting execution, pleaded that the plaintiff ought to have kept proper 
that there was no consideration for the вссоппів and that professional gentlemen 
promissory note, that it was obtained from , who do not keep accounts lay themselves 
him by the exercise of undue influence and open to a great deal of misconception and 
that the note is void as the plaintiff did suspicion, however honest they may be: 
not file it in Court as required by section put in the present case the defendant 
28 of the Legal Practitioners Act. It admits that the plaintiff was paying out-feoe 
was slao alleged that the suit was barred payable by him. His statement that the 
under Order П, rule 2, Oivil Procedure -note was exedited by the exercise of undue 
Oode, as the plaintiff had obtained ‘another influence and without ' consideration is 
promissory note in respect of fees dueto falas and, under these circumstances, I-do 
him and had not included this claim in not think that the fact that the plaintiff 
“Бе suit (Original Suit No. 351 of 1912) did not keep proper accounts exonerates 
filed on that promissory-note. The District the defendant from liability to pay th 

Munsif found against the defendant and debt actually due. : 

passed a decree for the amount. There The next question is as regards the 
is no evidence to ahow that the promis- validity of tbe promissory note, having 
sory note was either without consideration or regard to section 28 of the Legal Practitioners 
was executed owing to the exercise of undue Act. It has. ben held in Subba Pillai 
“influence. The defendant examined himself у, Ramasatomé Aiyar (1) that a promissoty 
and vo witnesses. Ніз first witness, who i8 note obtained by в Pleader in respect of . 
plaintiff's gumashta, states that the plaintiff - ont-fees disbursed by him fell within section 
had peid Re. 60 which was payrble b 98 of the Legal Practitioners Act, as being 
the defendant to the .Commis sioner ап. ап agreement respecting the amount of 
that the promissory note was executed in ‘ Es 
respect of that-sum--and‘-also of othet (1) 27 M.612 l4 M; I Ki Stee). 
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. payment for charges incurred or disburse- 

menta made.by the Plesder in respect of 
the suit in which he had been retained, 
and that the note was invalid if it was 
not filed in Court. In the present case it 
js admitted that the „note was not filed 


in Court and, therefore, the note cannot be 


sued on. This, however, would not deter 
the plaintiff from ‘getting a decree in res- 
pect of the aums_ actually spent 
by him, and in the case above cited a 
. decree was passed for the amount во spent 
notwithstanding the fact that the promissory 
note was invalid. In XKrishuasami v. Kesava 
(9) it was held that the fact that the 
promissory note which was sued upon was 
invalid owing to its not having been filed 
in Court as required by the Legal Practi- 
tioners Act, did not prevent the Court from 
deoreeing the sum which was reasonably 
due for fees, A similar view was taken in 
Anantayya v..Padmayya (3). 
3 The District Mungif found on the evi- 
dence that the sum of Rs. 100 claimed by the 
plaintiff was actually due. by the defendant, 
and I do not think he erred in passing& 
decree for the amounj. It is argued. that 
the claim to recover moneys alloged to be 
due would be barred by limitation, as the 
suit on tbe promissory.note was filed on 


tthe last day allowed by the law of limi- 


tation. The plea of limitation was uot raised 
in, the lower Court and in the present case 
it invalves a ‘mixed question of law and 
fact, as the datos when the payments for out- 
+ fees were made do not appear. The question 
will also arise as to „whan the proceedings 
in the suit in which plaintiff was engaged 
as a Vakil terminated. 


There is nothing to prevent the promis- 
gory note from operating ав -an “acknowledg- 
ment of liability, even though it may not be 
sued upon owing to ita not having been 
filed in Court ав required by the Legal 
Practitioners Act. 


I do поё вве how it can be edd that 
. the present suit is “berred by rule 2, Order 
П, of the Civil Procedure Code. The cause 
of action in this suit is different from the 
cause of-action in the previous suit and the 
plaintiff waa not bound to join both causes of 
acbion in one suit. 


2) 14 M. 68. 
( а16 М. 379 2 XL L J, 247, 
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lam, however, of opinion that the District 
Munsif erred in allowing interest at the rate 
stipulated in the promissory note as the 
note was not enforceable. There was no 
contract to pay interest apart from the note 

‘and plaintiff has not proved notice in 
writing so as to bring the case within the 
Interest Act. 

I modify the decree of the lower Court 
by passing a decree for Rs. 100 with interest 
from date of decree at 6 per cent. and propor- 
tionate costa throughout. 

Petition partly allowed; 
Decree moilified. ` 
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OUDH JUDICIAL COMMISSIONER'S 
. COURT. 
Szcoxp Civin APPEAL No. 473 or 1912. 
June 16, 1914. 
Preseni;—Mr. Kanhaiya Lal, A. J. C. 
IMAM UDDIN--PLAINTIPF—APPELLANT ' 
TETEUS 
Musammat MUMTAZ UNNISA—DEFEXDANT 


. RBSPONDEXT. 

Limitation Act (IX of 1908), à. 6—Pi і. Царе, personal - 
and not transfe;able—Minot, asugnese from, position of 
Tho privilegy conferred by section 6 of thos Limita- 
tion Act is persona) and not transforablo, so that 


an agsignoe from &.,minor, whether during tho ` 


continuanoo or after the cessation of his disability, 
must file the suit within the ordinary period provided 
forthe mut or on the date of the transfer, if the 
transferor's right subsists ОШ that date 

Hadra Kami Surma Биси v. Nobo Kishore Burma 
Biuaus, 0C 008; 120 D.R 200, Mahadev Ram Шема 
Bsta: v. Babi Chimnajt Ratar, 20. B. 780; 4 Bom. L. 
В 312; Batuk Dayal Singh v. Busani Raw, А. №. N., 
(1901) 12, Matviin v Als Mirza, 5 O. C 187 nt p 208; 
and Mahowsd Ar id Choudh: у v. Yakoob Ally, 15 В. 
L В. 857,24 W.R 181, referred to. 

Subramanya Pandya Cholka Talavar v бие Subra- 
manya Pillar, 17 M 81804 p 342; 4 М L, J. 152, con- 
sidered , M 


Appeal from the decree of ihe District - 
Judge, Hardoi, dated 27th August 1912, 
reversing that of the Munsif, Sandia, dated 
19th December 1912. . 

Babu Rudra Dat Singh, for the Appel- 
lant. 

Babu Basdeo Lal, for the Respondent 

JUDGMENT.—Mansab Ali was the owner 
of an eight-pies share in Nasir Kadauri. 
He died in 1891, leaving a widow Musam- 
mai Reanlan, two sops Babar АП and 
Subhani and*sa dayghter Musammat Hamidan, 
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On his desth mutation of names was 
effected in respect of a five-pies share in 
favour of Babar Ali апі Subhani and of 
the remaining three. pies share in favour 
of Musammai Rasulan.- Babar Ali and 
Subhani were minors and Musammat Rasulan 
was managing the property on their 
behalf. Musaiimai lan had & distant 
cousin Himayat Ali, who, itis said, helped 
her in the management. At the last Settle- 
ment Himayat Ali got the three-pies share 
standing in the name of Musammat Rasul- 
an transferred to his name. Subhani at- 
tained majority in September 1908 and 
Bold а five-and-half-pies share in the 
- paid property to the plaintiff-appellant on 
the 6th May 1909. Himayat Ali meanwhile 
died and was succeeded by his widow, who 
is the defendant-respondent. The present 
suit was filed by the assignee of Subhani 
for possession of the three-pies ahare stand- 
ing in the name of Himayat Ali, on the 
allegation thot Himayat Ali fraudulently 
got his name entered in respect of that 
share and that the claim was within time 
from the date when Snbhani attained 
majority. The defence was that Himayat 
Ali was in possession of Ње said property 
by purchase from Mansab Ali. 


Both the Courts below found that the 
alleged purchase was not proved. The 
Oourt of firat instanca .held that the posg- 
session of Himayat А! was not adverse 
to the rightful claimants, because he was 
acting аз в manager for Musammat Rasulan, 
the guardian of the minors. The lower 
Appellate Court, however, held that the 
possession of Himayat Ali was adverse both 
to Мшаттаї Rasulan and to the pre- 
deceasor-in-title of the plaintiff. That 
finding cannot be challenged in second 
appeal. 

The only question for consideration is 
whether under the circuinstances the plaint- 
iff is entitled to the benefit of section 6 
of the Indian Limitation Act in extension 
of the period of limitation provided for 
such a guit. 

in Rudra Kant битта биси v, 
Nobo Kishore Бита Biswas (1), which 
was followed in Mahadev Ram М.а Nutar 
v. Bali Ohimnaj Sutar (2), it was held 

Bi 90. 668; 12 О. І. B. 200. 

26 B. 790 4 Bom, 1, В. 603. — 
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that an assignee із not entitled to the 
privilge conferred by nection 6 of the Indian 
Limitation Act? on minors.: The privilege 
cenferred by the section is personal, except 
in so far that, when the disability continues 
up to the death of the person entitled 
to the privilege, his legal representa- 
tive may, under clause (8) of that section, 
institute a suit or make an application within 
the same period after his death ав would 
otherwise have been sllowed from the time 
80 prescribed. That privilege i is not, however, 
transferable, and an assignee must file the suit 
either within the ordinary period provided for 
the suit, oron the date of the transfor if the trans- 
feror’s right subsist till that date. The reason” 
is that persons suffering from disability are ex- ' 
empted from the оћіпагу rules of limitation, 
because the law considera them incapable 
of judging properly when а muit should be 
filed or otherwise looking after their interesta. 
А person who purchases or otherwise 
acquires their right to sue, either during the 
continuance of their disability, in execution 
of & decree against them, or from their 
guardians, or after the cessation: of their 
disability, is capable of looking after the 
rights acquired and enforcing them within 
the ordinary period of limitation. М 
The transfer of the right of a person under 
disability to any property does not, ан 
observed by Mitray carry with it his rights, 
if апу, to future exemption from the ordi. 
nary rule of limitation (Mitra on Limitation, 
Volume I, page 352). In Batuk Dayal Singh 
v. Basant Ram '3', Strachey, C. 4., and 
Banerji, J., held that where a sale was 
effected by a minor in respect of а oeuse of 
action accruing during hia minority їп 
favour of a person who was eu juris, the ^ 
latter was not entitled to claim exemption 
accorded to the minor but was subject to the 
ordinary rules of limitation. The above rule 
of law was referred to with approval by 
Ohamier, A. J. O., in Matadin v. Ali" Mirsa 
(4). In Bubramanya Pandya Ohokka Talarar 
v. Siva Subramanya Pillai (5), Ayyar and 
Best, JJ. doubted the correctness of the 
decisions in Rudra Kant Surma Bircar v. 
Nobo Kishore Surma Biswas (1) and Mahomed 
Arsad Ohowdhry v. Yakoob Ally (6), ‘and’ 


8 
4 
5 


A. W. N. (1001) 12, 

5 О. О. 197 at p. 208, 

17 M. 316 ab p. 84% 4 М.І, J. 152, 
16 B. L. B. 857; 24 W. Б. 181. 
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«observed that those decisions involved the 
apparent апошму that w minor conld not 
-transfer hia title to property, though nt the 
. dato of transfor it was a subsisting intereat во 
far as ho was concerned, Adverbting to this 
remark, Batty, J., said in Mahadec Ram Мека 
.Sutar v. Babi Ohimnaji Sutar .(2):—- "This 
last mentioned criticism, however, suggests 
. the reflection that what the provision under 
‘digcnssion operates to discourage is the 
transfer by minora, not of property or title 
undisputedly in their.possession, but only of 
choses in action, in respect of which it is 
quite intelligible the- Legislaturo might be 
unwilling to provide any exceptional privilege. 
*'l'he difficulty which arises in such cases, ая 
pointed out in Rudra Kants case (1), 
may well be avoided-by purchasers entering 
into a contrast for purchase when the 
chose in action has been reduced into 
possession, iustead of taking: an nbsolute 
transfer of. property. which i8 not in the 
minor’s possession. Itis conceivable that the 
"Legislature may have been unwilling to favour 
speculative purchases from minors of claims 
awaiting the result of litigation in cases 
where, but for the assignor's minority, those 
claims would have been: &nnihilated or on the 
уз ‘де of annihilation by the efflux of time.” 


It is unnecessary, however, to go so far, 
for a title is subsisting on the date of the 
transfer and a suit is filed to enforce it on 
that very date; there is nothing which can 
deprive an assignee of what is a valid title 
on that date from enforcing it in his favour. 
Wher the benefit of a privilege is claimed 
by an assignee for the period antecedent 
to the transfer in his favour, he does not 


_claim it in his own right but only as an 


incident validating ‘the transfer or as proof 
of the subsistence of ` the rights conveyed. 
To hold: otherwise would be to deny to the 
‘person suffering from disability the right to 
transfpr subsisting title’ on attaining 
majority or through his guardian; and to 
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COURT OF THE BOARD OF REVENUE, 
- UNITED PROVINCES. 
Revesva Рвттттох No. 11 of 1913-14. or Uxan 
DISTRICT.. 
- February 2, 1914. 
Present. Sir Duncan Colvin Baillie, 8. M., 
and.Mr. Tweedy, J. M. 
SULTAN SINGH--DiritXDANT—ÀPPELLANT 


; versus 
- Thakur CHANDRAPAL SINGH— 


PLAINTIPF—RegPon DexT. 

Oudh Rent Act XXI of 1880), ка. 107G, JOTH 
— Groves entered as "maorusi" rs column “ of tenants’ 
groves” —Under-proprietary right, accrual of. 

Soction 1079 or section 107H ‘of the Oudh Reni 
Act applies to plots entered at the time of the First 
Regular Settlement us, “maoram” in the column of 
“tenants’ groves”, if the landlord fails to ostablish 
his right to resume them. 

Appeal from the decree of the Commissioner, 
Lucknow, dated 28rd September 1913. 

JODGMENT. 

Twaxkpr, J. M. (Januay 30th, 1914). тв 
groves were entered as maorws" in 
1864, and there is evidence that before 
holders ‘in 1864 there was -one 
Gaya Din in possession. The groves were in 
Patti Bhup Singh, and Ido not think (although 
the decree of the Civil Court of 1906 
may give colour to the claim) that the 
original holders had proprietary rightai in them. 
They were entered in the column of "lenat:ta' 
grovea", but assuming that proprietary rights 
do not exist we have the fact that the re- 
spondent did not prove his right.to resume 
and that being the case, either section 107G or 
107H applies. The Deputy Commissioner has, 


I think, rightly found that there.is evidence 


that the plota were held rent-free for fifty. 
years and by two successors to the original 
grantee and, therefore, section 107H will apply. 
I would, therefore, decree the appeal with 
costs and’ restore the finding of the Deputy 
Commissioner. 
Batu, B. M.—I concur. 
: Appeal allowed, 


‘extend the privilege beyound the date Е 


‘of the transfer would amount to allow- 
Зай the alienee to sleep upon his righta with 
*5mpünity во longas the alienor continues to 
“be; under legal disability and for three years 
thereafter. ^ - 

The appeal is, therefore, dismissed with 
conta, 
en dismissed, 

E 

ею 


living aince ihe death of ,her 
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JHANDESRUR t. BAIT NATH. ^ 


OUDH JUDICIAL OOMMISSIONRE'S 
COURT. і 
Отеш, Revision No. 158 or 1914. 
December 12, 1914. 
Present: —M v. Stuart, A. J. O., and 
Mr. Kanhaiya Lal, А. J. C. 
JHANDESHU R——A»PLIQANT 


versus А 
ВАТ NATH—Opposite Pasty. 

Guardians and Wards Act (VIII of 1890), ss. 11 (а) 
(iv), 18, 17—Civl Procedura Code (Act V af 1908), 
а. 115 — Guardianship of person and property of minor, 
apphoation for—Perdon, $ noj mads pow 
Revision, right to, of person not party to 

Although a person who js not made a fone inan 
application made under section 10 of the Guardians 
and Wards Act and to whom notice t to have 
been imued under section 11 (а) (1) of the Act as 
a person interested in the result of the applioation, 
cannot, under section 47 (a): of the: Act, flle an 
appeal from the order passed on the application, yet 
he onn filo a petition for revision of that order under 
sootion 115, Civil Proceduro Code. 
, RBections 18 nnd 17 of tho Guardians а Wards 
Act are wide enough to cover an pr 
the ma which can legitimately form the subject 
of opposition to the grant of в certificate of 
guardianship to a particular individual. 


Application against the order of the 
Additional District Judge, Lucknow, dated 
‘28th October 1914. · 

Mr. St. G. Jackson, forthe Applicant. 


Babus Bisheshwar Nath and Piarey Lal, for 
-the Opposite Party. 


^ 


JUDGMENT.—Thia is an application for 
revision of an, order passed. by the Addi- 
tional District Judge of Lucknow, ap- 
pointing Baij Nath, the opposite party, a 
‘guardian of the person and property of 
Mtusammat Sahodra, a: minor girl aged 
about thirteen or. fourteen “years. 
‘application тва: originally putin as a peti- 
tion of &ppeal,.but as the applicant was 
no party to the order appealed from, it was 
treated by -the learned Judicial Oommis- 
‘sioner ёв t petition in revision, by his 
‘order dated the llth November 1914. 


- The applicant ‘claitns to be the husband 
of Musammgt Bahodra. It appears that 


Musimmat Sahodra ів poaseased of moveable, 


‘and immoveable property, valued at Ra. 35,000. 
‘Her* parents died long ago. On the death 
of her step-mother, with whom she was 
parents, 
disputes grose between ‘the maternal and 
Yatérnal relations* of the mipor in regard 


The 


INDIAN CASES. 


ası . 


io her custody and guardianship, culminat- 


- 


into any of ` 


^Jhandeshur had thus no 


ing in certain criminal proceedings , institut- 
ed Љу Baij:Nath, ihe maternal. uncle .of 
ihe minor, against her paternal relations, 
which will be found reported 3 in .Baj Nath 
v. Emperor (1). 

On the termination of the oriminal pro- 
ceedings, Baij-Nath applied to the Distriot 
Judge of Lucknow for hia appointment as 
в guardian of the person and -property of 
ihe minor. The girl was at that timein 
the custody of Jagan Nath, to whom she 
.was made over by the trying Magistrate 
while the criminal proceedings were pend. 
ing. Baij Nath did not mention the 
.pxesent applicant, Jhandeshur, among the 
neer relations of the minor in hia applica- 
tion under Act VIII -of 1890, for his oon- 
tention is that the minor. was rever mar- 
ied.to him. Не, however, gave in the. 
last paragraph of his petition a brief history 
‘of the whole case,, dnd stated that tho - 
paternal relations of tho minor, with a 
view to usurp the property. of ihe minor, 
were giving out- that they had married her 
io.Jhandeshur. -The suggestion on behalf 
of Jhandeshur seems to be that the girl 


“was married to him by her paternal re- 
- lations after she left the custody of Bnij 


Nath. The Court. below issued” nó notice 

of the application to` Jagan Nath, who had 
the custody of the- girl, ‘as required by 

section 11 of TERN of' 1890, or ж: 
Jhandeahur: who - described ih the 
petition. as claiming "to be her husband. 

opportpnity. of 
establishing the fact of his alleged mafri- 
age. The marital relation being disputed, 
we are not ina position to adjudge whether 
Jhandeshur is the proper person to 
be sppointed a guardian of the person 
or property of the minor in preference to 
her maternal uncle, Baij Nath. Jhandeshnur 
is himself a minor and is represented in 
this Oourt by his next friend, Manna Lal. 


. For the purpose of determining guardian. 


ship, the disputed question. of marriage 
requires: to be tried in this case. 

The learned Counsel for the. opposite 
party contends that no application for: 
revision of an order passed under section 
7 of Act VIII of 1890 lies under section ^ 
115 -of d Code of Civil Procedure, for 


a) 25 Ind. Gan, 840, 1 O, L. J, 416; 15 Or. L. J, 640, 
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an appeal lies from that order under sec. 
tion 47, clause (a), of the said Aot. But 
sections 13 and 17 are wide enough to 
cover an inquiry into any of the mgiters 
which can legitimately form the subject 
of opposition to the grant of a certificate of 
‘gnardianship to a particular individual, and 
any orders passed in regard to the appoint- 
ment or refusal to appoint a person as n 
guardian in the course of such inquiry are 
either open to an appeal gua the persons 
to whom notices should have been sent 
or who had a right to offer 
under section 47 (a) of the Act, or are 
open to revision qua such persons as may 
not be entitled to appeal under section 
115 of the Code of Civil Procedure. If 
the allegations made by the present ap- 
plicant in’ regard to his marriage were 
. true, he was certainly & person to whom 
a notice ought to have been issued under 
section ll, clause (a) (sv), of Act УШ of 
1890, before a certificate was granted to the 
opposite party. The powers conferred by 
section 89 of the Act may not provide an 


' adequate remedy io the applicant to have 


the matter re-opened by the Court which 
granted the certificate. 

We, therefore, allow the application and, 
setting aside the order passed by the 
Court below, direct that the case be rein- 
stated under its original number and dis- 
nosed of after issuing notice to Jagan Nath 
and hearing him- and the present applicant 
in the manner provided by law. No order 
is made as to the costs. 

Application accepted. 


MADRAS HIGH. COURT. 
Вясохр Озуп, Аррвлтв Nos. 2112 то 2139 
or 1918. 
: September 80, 1914. 
Present :—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
PUOHAKAYALA JAGANNAIKULU— 
AND OTHWRS— DEFRNDAXTS— À PPRLLANTS 
verstis н 
Tar MANAGER or NANDIGAM ЕВТАТЕ 


. —PrariNTIYy— RESPONDENT. 

Madras Looal Boa:ds Act (V of 1884), а. 78—ort. 
gages wuh possession, wlethei an + land- 
holder—Terani's right to pay cess to him, 
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А. mortgagee with poasesalon isas much а land. 
holder as any losses and is intermediate between the 
ultimate landlord and his tenanta within the 
meaning of section 78 of the Local Boards Act, 
and the tenants’ right to pay him, ‘recognised in 
that section, cannot be abrogated by a contract to 
which they were not parties: 

fection 78 in ita amended form confers on 
the tenant а right to pay the cess to the intermediate 
landholder, irrespective of the question whether the 
intermediate landholdér is bound to reimburse the 
landlord or not. 

Per Tyabji, J.—The question whether if the mort- 
gagee became entitled to collect half of the cess in 
his capacity as intermediate landholder ho was at 
liberty bo retain it himself or was bound to pay it 
or account for it tothe mortgagor, is not relevant 
to the rights and liabilities oxisting between tho 
landholder and the tenant. . 

The notion of transfer of property is not an 
ingredient in the notion of an intermediate land- 
holder whose right to collect the cess from the tenant 
is not dependent on his paying to his landlord; that 
might form the subject of an express or implied 
contract, 2 


Second appeals against the decrees of the 
District Court of Ganjam, in Appeals Suits 
Nos, 253 to 255, 258 to 262, 286 to 300 
and 429 to 438 of 1912 respectively, preferred 
against those of the Court of the Special Deputy 


` Collector, Estete Land Suits, Chicacole, in 


Summary Suits Nos. 228, 280, 231, 225, 
227, 229, 232, 240, 215, 217, 219, 222 to 224, 
226, 283 to 239, 241, 216, 218, 220, 291 
and 242 of 1912. 

Mr. К. Srinivasa Aiyangar (with him Mr. 
M. Purushothama Naidu), for the Appellants. 
Dr. S. Swam4nadhas, for the Respondent, | 
JUDGMENT. 

OrpmmL». J.—The appellants are defend- 
ante, tenants of an estate of which plain- 
tiff is the Court of Wards Manager. The 
question is whether defendants агр bound 
to pey. plaintiff the portion of the road. 
севе for which they are responsible under 
section 73, Local Boards Act (V of 1884 
amended by VI of 1900) or сап and, 
should pay a mortgagee under Exhibit I 
The lower Appellate Court has held that they . 
must pay plaintiff with reference to the 
terms of both Exhibit I and section 78, 

The material of section 73 
provide that ре every landholder must 
pay the local tax (except that leviable as 
water-tax, which is not in question here) 
directly to Government, (2) the landholder 
can recover & specified portion of the tax 
from “any pels holding lands with or 
without right of ocoupapcy as an inter. 
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treated, continued or recognised by the 
Iandholder”, (8) the intermediate land- 
holder can recover from the tenanta occu- 
pying the land half the tax payable by the 
landholder in respect of that land. . 
Bome attempt was made to argne that 
the mortgagee under Exhibit І was a 
transferee of the title to the mortgaged 
property and, therefore, became the land- 
holder during the term of the mortgage. 
But this ‘does not appear to have been 


. put forward in the lower. Courts. The 


property is part of a permanently settled 
semandar:, and it is not alleged that it 
has been separately registered. In Exhibit I 
moreover, the- mortgagor, plaintiffs prede- 
сөввог, expreasly undertook to continue the 
payment of  peshkush. In those circum- 
stances attention may be confined to the 
plea that the mortgagee is an intermediate 
landholder. 

The lower Appellate Court has first held 
generally that. the,mortgagee is not an in- 
termediate landholder within the mean- 
ing of- the Act, but has given no general 
reason for doing so. To us jtis clear that в 
mortgagee with possession is as much a 
landholder as any lessee and that he is inter- 
mediate between plaintiff and his tenants. 


Our difficulty is caused by the further re-. 


ference to an under-tenure. That expres- 
sion is not defined in the [юса] Boards Act; 


nor, 80 faras we have been shown, is it 


part of the legal or revenue phraseology of 


this Presidency. It is argued, on the one. 


hand, that an  under-tenure involves the 
idea of a tenancy, a holding under в landlord 
for reht or service, and, therefore, cannot 
include & mortgagee with possession. On 
the other hand, it шау. be said that t invol- 
ves only & holding and is not restricted to 
holdings of any particular description. And 
this is in accordance with the only other use 
of the word in India to which we have been 
referred, that in section; 3 and 5 Bengal 
Tenaucy Act (VIII of 1885), where a tenure 
is defined as the interest of a tenure-holder 
or under-tenure-holder, nnd в tenure holder 
fis meaning primarily “a person who has 
ac juired from a proprietor a right to -hold 
land for the purpose of collecting rents or 
establishing tenants on it." This dednition 
ia wide enougheto cover the mortgagee in 
{ће present cease, since, under Exhibit J he 
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was putin possession to: collect rents and 
profits estimated at an amount which would 
extinguish ihe debt within the term fixed. 
Mortgageea in posseasion, equally with 


‘lessees, are entitled tò recover ‘rent by 


summary process: Vellayan Ohetti v. Ttruca- 
kone (1), and it ія a fnorther reason for 
ddopting defendants’ construction: that in 
accordance with it the amendment to the Act 
in 1900 wonld afford a comprehensive remedy 
for the mischief against which that amond- 
ment would be supposed іо have been direct- 
ed, by protecting tenants ag&inst the land- 
holder’s separate demands for cessea in 
mortgaged, ав well as leased, estate; for rq 
reason has been suggested for the restriction 
of the protection afforded to the latter. бо 
far then as argument can, be based on the 
wording of section 73, .the conclusion must 
be that the mortgageo is an intermediate 
landholder and defendants are entitled to 
pay him. j ` 
The learned District Judge next deali 
with Exhibit І, laying stress- on the absence 
of reference to payment of cess and the 
exclusion of the mo gee's liability for 
taxes and holding tbnt “assuming the mort-` 
gageo isan intermediate landholder within 
the meanjng of section 78, the right to 
receive one half of the cess from the tenant 
is dependant on the liability of the landlord 
(or presumably the intermediate landholder) 
to pay it and bis having paid the whole cesa." 
But іп construing Exhibit I, it is to be 
remembered that it is dated 1897, before 
any explicit liability forany part of the 
cess was placed on the intermediate land.' 
holder by Act VI of 1900 and before the 
tenant’s right to pay him was recognised by 
Statute; and accordingly no clear recognition 
of that right is to be ldoked for in the 
document. One of its terms 18 no doubt 
that plaintiffs predecessor shall pay the 
peshkush to Goverument, and it ja not 
contended, that that does not cover the 
paymeut of ceases payable with it. But, if 
the landholder is liable directly to _Govern- 
ment for ceases under Exhibit I, that is only 
what section 73 provides; and his’ being so 
cannot affect the right of the tenant to рау. 
the intermediate landholder or the land. 
lord's duty to recover from the latter 
referred to later in the section. ‘There ig 


(1) 5 М. 76; 6 Ind, Jur. 846, 
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further underlying this argument, and that 
based on Exhibits IIT, ТУ and VI to which 
reference will be made, the fallacy involved 
in the failure to recognise that section-73 
in ita amended form confers a right on the 
tenant. When it has been found that an 
intermediate landholder, such as the seotion 
contemplates, exists, that right cannot be 
affected by a contract, such as Exhibit I, 
between plaintiff's predecessor and һ third 
party, the mortgages; nor, created (ав it is) 
unconditionally, can it depend on any pay- 
ment having been made by the former to 
Government or by the latter to the former. 
Tt is accordingly immaterial whether plaint- 
* iff is entitled to be reimbursed by the 
mortgagee the sums which (it is not denied) 
he has paid Government or whether, as 


. defendants contend, he is not entitled to 


yeimbursement under the terms of Exhibit I. 
At this point plaintiff's contention, that 
the change in the law effected by Act VI of 
1900 cannot modify the relation between 
him, his mortgagee and defendants created 
by Exhibit I in 1897, calla for notice. It is 
of course the case that the rights of the 
. parties toa contract are to be judged by 
their intention at its date and "by that law 
by which they intended or rather may justly 
be presumed to have bound themselves:” 
Lloyd v. Guibert (2). But this principle can 
affect only the parties. It cannot affect 
strangers fo the contract, such as the defend- 
anta, or deprive them of statutory rights. 
Plaintiff relies next оп the fact that in 
Origipal Suit No. 54 of 1905 he was refused 
a decree against the mortgagee for the 
amount of the payments he had made to 
Government for cess for certain fashs prior 
to those now in question. It is not clear 
how thia was relied on in the lower Appellate 
Court. But it is not alleged that this 
decision iB res judtoata between plaintiff and 
the preeent defendants, who were nob parties 
io it. Here argument is based on the principle 
stated in Srinivasa Aiyangar v. Arayar Srinivasa 
Aiyangar (8) and Sayam Ramamoortht Dhora 
v. Secretary of State (4) that judgments, 
whether tx rem or in personam establishing 


(2) 6 B. В. 100, 122 Eng. Bop 1184; 351.7 Q В 
A14 L. В. 1 ©. B. 115, 22 L Т 602; 141 R. Е. 252. 
. 18) 6 Ind. Oas. 229, 38 АГ. 483; 8 M. L. T. 83; 20 N. 
L. J. 546; (1910) M. W. N 47h. 

(4) 19 Ind Cas. 056; 36 М. 141, 24 М. І, J, 400. 
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a relation between the parties to them, are 
conclusive against third parties in the 
absence of frand on the latter, and that 
principle must be accepted by this Oourt, 
though ita validity wasdonbted in Peart Mohun 
Shaha v. Durlari Doasya( 5). There is, however, 
the fundamental objection to its application 
to the present case that it extends only to 
adjudications which would be res judtcata 
between the parties to them, and that the 
judgment in Original Suit No. 54 was not 
of that deseription. Jt has not been printed, 
but the lower Appellate Court's account of 
it, on which we must depend, shows that. 
the mortgagee, who succeeded, could not 
have appealed ı gainst tho merely incidental 
findiug on the point now in question and 
that finding dealt, not with defendant's 
statutory right, but with the existence of an 
assignment to the mortgagee of the right to 
collect. from them. 

The existence of such an assignment, as 
is evidenced by Exhibits III, IV, VI, is the 
next matter in issue. The last mentioned 
document can be dealt with shortly, because 
the lower Appellate Court found on the 
evidenoe that the circumstances in which it 
was prepared were not established. Ex- 
hibits ПІ and IV are prior leases of the 
property, the unexpired term of the former 


. having been transferred to the mortgagee 


under Exhibit I. The cess was, no doubt, 
specified in them as one of the items making 
up the total payable by the lessee, and itis . 
argued by defendants that this total being 
the basia on which the amount of rent, 
Ra. 2,600, to be oredited annually against the 
mortgage-debt is estimated in Exhibit I, the 
cess must be supposed to be included in 
that amount and appropriated to the mort- 
gagee, plaintiff being, therefore, bound to 
pay Government from his own pocket. 
The lower Appellate Conrt was, I think, ` 
right in holding tbat this inference was 
not justified. For the cess is only Ha. 71-1-d 
per annum, whilst the total rent under 
Exhibit IIL was Ras. 2,391-1-9 and the 
method by which the .amount fixed in 
Exhibit I, Ва. 2,600, а round figure, was 
arrived at is beyond conjecture. Plaintiff, 
on the-othor hand, relies on the lower 
Appellate Court's statement that “the non- 


(5) 20 Ind, Oaa. 815, 18 О. W. N, 054; 19 O, І, J. 
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mention of the right to get the half share 
of the cess from the tenants in Exhibit 1 
prina facie suggests that it was not included 
in the rights conferred on the mortgagoe", 
^88 a finding of faot which cannot be con- 
tested in second appeal. But the very 
guarded language used by the learned 
District Judge regarding what із really 
the construction of a document precludes 
my taking this view; and onthe merits I 
cannot find that anything is established in 
favour of either side. 


In these circumstances the foundation of 
our decision must be our: conclusions that 
the mortgagee ів an intermediate land- 
holder within the meaning of section 78 
and that the tenants’ right to pay him 
recognised in that section cannot be abro- 
gated by a contract to which they were 
not parties. The appeal must be allowed, 
the decision of the lower Appellate Court 
being set aside and that of the Deputy 
Collector restored with costs in both 
Courts. ' 


. Tyas, J.—' The plaintiff seeks to recover 
land cess from the ‘defendants, claiming 
that he is landholder and the defendants 
hig, tenants uuder section 73 of the Local 
Boards Aot (Madras Act V of 1884). The 
defence is that the defendants are not bound 
to pay the ceas to the plaintiff, but to the 
person who has в usufruotuary mortgage 
of the land under Hxhibit I dated 8rd No- 
vember 1897. The material portions of 
section 73 are as follows: Every land- 
holder shall pay to the Oollector 
local tax .(provided that in all cases when 
& person holds as an intermediate land- 
holder op an under-tenure. recognised by a 
landholder it shall be lawful for the land- 
- holder to recover from the intermediate 
landholder the whole of the tax less one- 
half of the tax assessable on the umount 
of...quit rent payable by the intermediate 
landholder to the  landholder) provided 
(also) that, in the case of lands occupied 
by tenants, it shall be lawful for the 
landholder, (or the intermediate landholder, 
ab the case may be) to collect and recover 
from his tenant one-half of the amonnt 
payable by the landholder in respect of the 
land Bo occupied.” The portions enclosed 
in ( ) were inserted by Madras Act VI 
of 1900 and came iato force on lst April 


the 


1901, abont 34 years after the execution of 
the mortgage, Exhibit I. 

The.scheme of -the section is that though 
thé whole of the tax is recoverable by the 
Collector from the landholder, yet half of 
the tax has to be borne ultimately by 
the tenant and the other half either 
entirely by the landholder or, where there 
is an intermediate landholder, partly by the 
landholder and partly by the intermediate 
landholder. To effect this division between 
the two latter, it is provided that where- 


' ever there is an intermediate landholder, 


the one-half tax payable by. the tenants 
shall be recovered by. the intermediate, 
landholder and not by the landholder. 

It is urged, in the first place, that the 
plaintiff has no loous standi because the 
mortgagee is the landholder: that, as stated 
in one of the grounds of second appeal, 

Exhibit I is in effect an absolute transfor 
of property for a term.” It is admitted, 
however, that the plaintiff was, prior to 


. the mortgage, the l&ndholder. There does 


not seem to have been such a complete 
transfer of the ownership as to pass to 
the mortgagee all the rights which the 
mortgagor had in the property. Ав pointed 
out by-my learned brother (whose judg- 
ment I have had the benefit of reading) 
though the property is part of a per. 
manently settled semtindan, it isnot alleged 
to have been separately registered and the 
land tax is specifically payable by the 
mortgagor. The deed refers to itself as 
khanda gutta which literally means (хөй 
rent”), "deed with possession" and also a “mort. 
gage possession." This contention, therefore, 
cannot succeed. It does not seem to have 
been put forward in the lower Courts. 
Therefore, whether the plaintiff can recover 
the half cess payable -by the tenants 


- depends solely upon, whether the mortgages 


answers to the description of an intermediate 
landholder. All the rest of the argu- 
ments addressed to us or oontainéd in the 
judgments of the lower Courts centre round 
this one question. 


The expression "intermediate Jandholder” 
appears from section 73 to connote (a) 
the holding of land (b) as an intermedi. 
ate landhalder (c) on ап under-tanure 
(d) created, continued pr recognised by в 
l&ndholder (e) payability by him of kat- 
tubads, jodi, noruppu (or) quit-reng (7) that 
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when he exists the tenant in his tenant. 
The last appears | from the second proviso. 

The expression “intermediate landholder" 
indicates prima facie a person who ia (1) 
landlord: of the tenants, (2) a tenant of 
‘the ultimate landholder. His dual capacity 
is recognised in the direct reference to 
unoder-tenure, and the assumption that rent 
is payable by him on the one hand, and 
by the fact that the tenants are réferred 
to as his tenants on the other. It is 
also referred’ to in  Nellayappa Púllian v. 
Ambalarana, Pandara Sannadhs (6) for 
another purpose. It is true that if no rent 
as payable by the intermediate landholder 
to the Iandholder, there is no unsarmountable 
difficulty in working out the provisions of 
the sections. The intermediate landholder 
will, in that case, have to pay the whole 
tax to the laudholder or, in other words, 
bear the whole tax himself. 

With reference to the expression "under- 
tenure" Ihave been unable to come across 
its use or recognition in any English or 
American text books on the Law relating 


to Landlord and Tenant, or anywhere else. 


except in the Bengal Tenancy Act (Bengal 
Act ҮШ. of 1885). The definition contained 
in that-Act has been cited by my learned 
brother; i& consists of the equivalent of 
(d), (a) and (f) above, with reference to 
which there, ‘is no dispute before us: the 
expression “ander-tenure” is evidently not 


used іп section 78 іп в sense cognate to. 


"under-benant", which would mean the 
holdin} of a tenant under a tenant, or an 
inder-leaese. Stil inasmuch as in accordance 
with the strict terminology of English-Law 
even a free-holder is a tenant holding a 
tenement on a tenancy, and “under-tenure”’ 
may with sufficient accuracy be taken to 
refer to a holding under that of the Jand- 
holder. 

Five other considerations have been 
suggested to us, three as having some 
relevance to the connotation of the term 
"intermediate landholder" and two as other- 
wise affecting the rights of the parties. 


` Firs, there is a remark of the District 
Judge on which a good portion of his 
judgment is based: "Assuming the mort- 
' gageo wasan intermediate landholder-within 
the meaning of section 73, the right to гесауёг 
one half of the cess from the tenant is (he 
(0) 27 Ap.gi65 ul рр: 400, 470) 14 M.L.J. 81 (F.B..- 


: Judge’s remark, therefore, coupled as 


says) depended: on the liability of the 
I&ndiord to рау it and on his actually having 
paid the whole cess.” This remark has re- 
ference to the nature and incidents of the 
rigbts concerned. It seems to me necessary 
to direst attentiop to the component parte of 
the three relationships on which the section 
is explicitly based, and then toannex rights. 
to the holders of the respective relationships, 
considered with reference to the two relation- 
ghips ertitling a right to claim half the tax. 
In the case of the landholder the District 
Judge’s remark may be correct: the first proviso 
refers to the tax paid by the landholder for 
payment, of which the section specifically pro- 
vides. But the remark is obviously inapplica- 
ble to the intermediate landholder. His right 
does not depend on his liability to pay the 
tax. He does notin any case actually pay 
the whole vess;" he pays the whole cess with 
a deduction calculated on the rent payable 
by him: and he peys not to the Collector, 
but to the landholder. The learned - District 
it is 
with the assumption thatthe mortgagee is 
an intermediate landholder, seems to me, with 
the greatest respect, to be unsupportable. 
The Act provides. forthe payment of the 
tax ond its apportionment amongst the three 
persons by reference to their bearing certain 
relationships to the land ond to each other. 
The payment of the taxto the Government 
is not laid down as an element in the defini- 
tion or connotation of any of those reldtion- 
ships and thc existence of the relationships 
is the only condition precedent to the right 
to recover half of the cess. The payment 
has been imposed on him who bears one 
of the relationships, cis., that of landholder; 
апа the liability on the others is quantified 
by the ‘amount paid or payble by the land- 
holder. The recovery of half of the cess is 
not dependant on the Jandholder’s liability 
to pay it inany sense, except that where 
no cess is payable the portion received from 
the tenant is half of nothing. 

Secondly, in an earlier portion of his 
judgment the District Judge has remarked ° 
that “there is no transfer of property” (to 
the present mortgagee) “as in thecase СЇ 
an English mortgage or of a mortgage by 
conditional sale" and that, therefore, the 
mortgagee cannot, in the present case, be 
considered to be an intermédiate landlord 
With great respect leau unable-to follow 
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this,. Assuming that there is no such 
transfer of properly as isreferred to, І do 
not find that asan ingredient in the notion 
of an intermediate landlord. 

Thirdly, itis suggested thatif itiashown that 
as between the mortgagor and mortgagee the 
furmer cannotrecover any thing from the latter, 
it must be decisive of the question whether 
the tenants must pay to the one or the 
other. That, in my opinion, isnot the case. 
It is true that the Jaw assumes that the in- 
termediate landholder (1) recovers half-of 
the tax from the tenants; (2) that he pays 
something to the landholder; and these two 
matters are connected with each other 
and (to the extent stated above) with (8) 
the landholder's liability to pay the whole 
tax to the Government. But I apprehend 
that by tho terms of his contract with the 
jutermediate landholder the Jandholder could 
either release to the intermediate landholder his 
right to recover the portion of the tax which 
the law empowers the landholder to recover, 
or reserve that .right to himself, and the 
release or the reservation might be either ex- 
press or 16 may be implied from the fact 
that all rights other than those referred to 
are either expressly released or reserved 
[Nikka Mal v. Sulaiman Sheikh Gardner (7) ]. 
Tf the right to recover half cess from tho 
tenant lad been purported to be reserved by 
the landholder to himself, there might have 
arisen & question whether the tenants would 
not even in that case be justified in paying 
it to the intermediate landholder. I shall 
refer to the legal aspect of this question 
under the fourth head to which I bave 
alluded. But here I must state that, in 
my opinion, the contract af 1897 contained 
no reseryation, express or implied, of the 
right arising from the amendment of the 

Act in 1900. 


On the other hand, the landholder may, ` 


it is not disputed, validly agree to allow 
the intermediate landholder to retain the 
portion of the tax recovered from the tenant 
and apply it towards any sum that may 
be due to him from the mortgagor, and 
that is what is alleged here on behalf of 
the tenants. But though the question 
whether or not such an agreement, express 
or implied, relating to thé application of the 
money exists between the mortgagor and 


(T; 24.199... ^ 


mortgagee, may affect their pockets, it does 
not affect the question whether the tenants 
have to pay to the mortgagee in the- frat 
instance or directly to the mortgagor. The 
District Judgo’s omission to notice this made 
him congider that there was here something 
like an "assignment of the statutory right 
to contribution” alleged, whereas the question 
is whether the mortgagee or the mortgagor 
is the person to collect the tenants’ 
contribution, and that depends solely upon 
whether the  mortg&goe became Бу the 
contract an intermediate landholder. 

The farther question whether if he became 
entitled to collect half of the cess in his 
capacity as intermediate landholder he was 
at liberty to retain it himself or was 
bound to pay it or account for it to the 
mortgagor, is not relevant to the rights 
and liabilities existing between the landholder 
and the tenant. This is illustrated by 
Ram Awatar v. Tulsi Prosad Singh (8). 

The fourth consideration to which I 
referred above i3 whether the rights of the 
parties are affected by the fact that section 
73 was amended after the contract, Exhibit A, 
was entered into. In the case last cited 
the statutory right of recovering the cess 
from the tenants came- into being after 
the contract; in our case the incidence 
of a right existing at the time of the 
contract was (by an amendment of the. 
law after the contract) shifted from, the 
l&ndholder to the intermediate landholdev. 
I think it unnecessary to consider the 
general question whether this shifting can 
be prevented by contract, inasmuch as in 
the present case there is no attempt to do 
so. But. І may point out that the shifting 
is brought about by the Legislature and 
has the effect of в contractual act. It 
may be that the Legislature intended that 
the parties should not be at liberty to contract 
themselves "out of this shifting as an incident 
of'& contract, the effect of which apart 
from this particular’ term would be to 
make one of the parties to it an ‘intermediate 
landbolder:" and that the reason for this 


‘curtailment of the right to oontract (if 


the right ів во curtailed) is, as pointed ont - 
by my learned brother, to afford a compre- 
hensive remedy for the mischief of tha 
Jandlord’s separate demands for cesses on 


(8) 11 Ind. баа. 718714 0. L. 7. 507; 16 0. Ж. 9.157 
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mortgaged lands. See also Vellayan 
Chatii v. Tiruvakone (1). It may be 


that the Legislature left no power to, the 
parties to contract so ав to bring about a 
relationship corresponding in other respects 
to that of an intermediate Iandholder with- 
out annexing to that relationship the rights 

under section 78. The question, however, 
' geems to me to be a large one and І express 
no opinion on it, as it seems to me that it 
has no bearing on the view I take of the 
case. My view is that the contract did not 
expressly or impliedly purport to prevent 
. a shifting of the right, which was brought 
about by a Legislative amendment of the law 
made three years after the contract had been 
entered into. 

Finally, some arguments before us were 
apparently based on the assumption (whioh 
І cannot grant) that, because in other cases 
persons called or calling themselves mort- 
gagees or lessees were or were not held to 
be intermediate landholders or farmers of 
revenue and because in the present case we 
. speak of a mortgagor and mortgagee, there- 
fore, this case must 
governed by those other cases. The decisions 
cited to us seems to me, however, to be helpful, 
not as direct authotitios, but as showing in 
what way the question should be endeavoured 
to be solved. In Vellayan Chetti v. Tiruvakone 
(1) a Full Bench pointed ont that the ques- 
tion must depend uponthe terms of the parti- 
oular contract giving rise to the relationship 
between the parties, which in that case also 
wasa mortgage. The fact that a deed refers 
to itself аз a mortgage, does not necessarily 
make it a mortgage: Nidha Sah v. Mur Dar 
(9); nor dogs every mortgagee become or 
cease to become an intermediate landholdor 
because one mortgagee has been held to be 
so or nob to be so. I proceed to deal with 
the facta of the case and to examine whether 


the mortgagee answers to the description of 


an intermediate landholder. 


The mortgage-deed -in the present case 
vecites (1) that в sam of Rs. 28,000 was 
found payable to the mortgagee ona calcula- 


tion which was, ‘no doubt, satisfactory to the 


parties. It is then said (2) that the rents 


of the lands in question including therein (4) 


Katiubadis of inama (b), kists of banjir lands, 


(9) 801 A. 54 at p. 58 25 A. 116, 7 C. W. N 380 
(Bi QJ 6 Bam. L. R. HL 


‘the mortgagee, (vi) also to quarry; 


be decided as being- 


(e) ote., are fixed at Re. 2,600; (8) that the 
mortgages ' ‘is this day put in possession; ' 
(4) that "the mortgagee ” shall collect the 
said lease amount (4.6, the rents above 
recited) and enjoy the same for 25 years .. 
bearing the profit and loss thereof; and on the 
expiry of 25 years put the villages and the 
document in the mortgagor's posseasion on 
the mortgagee recovering the amount due in: 
respect of this bond in full.” (5) Covenants 
follow on the part of the mortgagor (+) not to 
offer to re-pay the mortgage-debt prior to the 
expiry of 25 years, (11) not to mortgage the 
villages any further, (sii) to furnish accounts 
and information, (jr) to transfer an existing 
lease (which is in evidence as Exhibit III) 
to the mortgagee. Then after a passage, 
which I shall set oat below, (v) the right to 
sue тув in his own name is given to 
(ой) 
finally the mortgagor agrees to pay the 
peishkush and in default to pay back the 
mortgage amount with interest. (6) The por- 
tion above referred to is as follows:— 


“ As by this khanda gutta deed the villages 
of Damilada and Lingalopada have been 
given to you for khanda gutta to be enjoyed 
by you for 25 years for the said sum of 
Rs. 28,000, you shall not plead then (s.e., at 
the end of 25 years) that anything more is 
due to you under the document nor shall we 
contend that the debt has been discharged 
earlier.” 


- It seems to me that every part of the con- 
notation of the term ‘intermediate landholder” 
has its equivalent in the status given 
to the mortgages. There might be some 
doubt as to payment of rent. But section 
105 of the Transfer of Property Act recog- 
nises the payment of & premium instead of 


-rent for a lease; and I find it difficult to 


distinguish from & premium the sum of 
Rs. 10,000 originally paid by the mortgages 
to the mortgagor, which by a calculation that 
the parties seem to have considered satis- - 
factory was taken to amount to Re. 28,000. 
The relationship of a usufructuary idis 
is always glose to that of a lessee, as may 
found by reference to the provisions of the 
Transfer of Property Act regarding them 
respectively, and to the numerous cases before 
the Courts in which it hashid to be. deter- 
mined whether the relationship that has arisen 
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between the parties must fall under the one 
description or the other. 

I agree with my learned brother that no 
aid is to be obtained from Exhibita III, IV 
and УТ for the reasons stated by him. 

With reference to Original Suit No. 54 of 
1905 on the fle of the District Court of 
Ganjam, we have not the judgment before us. 
Its contents are, however, referred to in the 
judgment under appeal and the parties 
before us had to restrict their arguments on 
what the District Judge says regarding it. 
From his judgment I gathór that in Original 
Suit No. 54 of 1905 (1) the present plaintiff 
contended that the mortgages was on the 
mortgage liable to pay the ceas and had failed 
to pay it; (2) the mortgagee contended on the 
other hand that (a) the cess waa payable by 
the mortgagor, and (b) that the half cess 
recoverable by the mortgagee from the tenants 
was to be reckoned as part of the income. 
The only part of the judgment which became 
res judicata was that the mortgagor waa liable 
to pay the land ceas. This is irrelevant to 
the question before us, whether or not the 
mortgagee is the intermediate landholder. 

I hold, therefore, that the mortgagee in the 
present case was an intermediate landholder 
and as such he, and not the mortgagor (the 
plaintiff), haa the right to collect from the 
tenants the half cess referred.to in section 73 
of the Local Boards Act. The appeal will 
succeed with costs in this and the lower 
Appellate Oourt. The order of the Special 
Deputy Collector that each party should pay 
his own costs in the Court of firat instance 
will stand. 


Appeal alowed. 
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ОвтагАт. Отут, Surr No. 421 or 1913. 
| January 14, 1914. 
Present: —Mr. Crouch, A. J. C. 
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- А “couse of astlon" consists of өтә у faut which ts 
material to be proved to entitle the plaintiff to 

every fact which the defendant would havo a right to 
travers, and it arises “in " within the juris- 
diction of a Court, if any fact materia] for the plaint- 
iff to prove took place therein. 

Where & trader entered into & contract at Nultan 
with the agants of e Karachi firm, and the contract 
was ta be completed in Karachi and the poney pey- 
able thoreon was expressly made payable in : 

Hold, that the cause of action arose in part in 
Karachi and that the Karachi Oourt had jurisdiction 
to filo an award based on & reference contained in 
tho contract. 


Mr. Repchand Bilaram, for’ Respond- 
ents No. 1. ^ 

Mr. Asanmal Bulohand, for Respond- 
enta No. 2. 


JUDGMENT.—This is &n application to 
file an award under the Indian Arbitration 
Act. Messrs. Bhagwandas-Hiranand object 
that the arbitrators had no jurisdiction, on - 
the ground that the contracts forming the 
subject of the reference were made at 
Maltan, and all money payable under them 
was impliedly payable in Multan. Mr. 
Rupehand, who appears for Messrs. Vol. 
kart Brothers, relies, on the judgment of 
this Court in the case of Forbes, Forbes, 
Qampbeli § бо. v. Ohelaram (1). That 
сане, however, was decided before the new 
Civil Procedure Code came into operation, 
and сап be distinguished from the present 
one by the fact that evidence was given 
which justified the Oourt in holding that 
the money to which the claim related was 
both expreasly and impliedly payable ig 
Karachi. 

The question is whether or not, if the 
subject-matter submitted to arbitration 
had been the subject of a suit, such suit 
could have been instituted in Karachi. 
Tf the cause of action, wholly or in part, 
aroge in Karachi, then the arbitrators had 
jurisdiction. | | 

“Ganse of notion" is not defined in thb 
new Civil: Procedure Oode, but there сап 
be -no doubt that it consists of every fact 
which is material to be proved to entitle 
the plaintiff to succeed, every fact which 
the defendant would have a right to 
traverse, and that the cause of action arises 
“in part” within the jurisdiction of this 
Gourt if any fact material for the plaintiff 
io prove, such as the payment of money dug 
(1) L Ind. бела. 838; 8 B. L. R, 8. 
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took place therein. See Halsbury’s Laws of 
England, Volume I, pages 6 and 7. 

Under the contrasts which formed the 
subject of reference, Мәвагз. Volkart 
Brothers of Karachi advanced certain 
sums of money to Bbégwandas-Hirs- 
лаза and they undertook to receive in 
Karachi certain consignments of wool 
belonging to the said Bhagwandas-Hira- 
nand, to ship them to Europe, and to there 
arrange for their sale; and Bhagwandas- 
Hiranand on the other hand agreed to pay 
a certain commission and”to re-pay any 
difference between the amounts advanced 
on the consignments and the net proceeds 
of sale. 
in fact, to act as commission, agenta for the 
sale of the wool and all such-services as 
they had to render had to be performed in 
Karachi. These services consisted of re- 
ceiving the wool on arrival in Karachi, 
arranging for its shipment to Europe, 
corresponding with friends in Europe with 
regard'to its disposal, issuing all necessary 
instructions, etc. The memos. which contain 
the contracts, state in terms that the con- 
tracts aro to be completed in Karachi, and 
the covenant to re-pay differences is to pay 
them to’ Messrs. Volkart Brothers, Karachi. 
"Karachi" is printed in very conspicuous 
capitals and underlined. 
tract, then, the ' money payable to the 
claimants is expressly payable in Karachi, 
and when we find express terms іп в con- 
tact, we are not at liberty.to consider 
whether or not there was an ifaplied agree- 
ment to do something inconsistent а 


these express terms. 


Mr. Asanmal contends that it had ack: 


the practice of Messrs. Volkart Brothers 
for коте fifteen years to always make and 
receive payments to and from Bhagwandas- 
Hiranand in Multan, and that his clients 
treited the guarantee-brokers there as the 


persons with whom they were contracting. 


Воњ party toan agreement is always at 
liberty to have strict performance, or to 
permit modified performance, and no such 
waiver or permisison under one contract 
can be relied on to excuse strict perform. 
ance under another. To succeed in his 
objection Mr. Asanmal would have to prove 


thatthe efprezs terms of the contract did- 


not embody the teal agreement between the 
partid, and thia he has not attempted to 


Messrs. Volkart Brothers agreed, 


Under the сор-' 


prove; he has noi even suggested that it 
was the caso. ` 

Let the award stand filed. Costa of these 
proceedings to be borne by Bhagwandas- 


Hiranand. 
Award fled. 
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MADRAS HIGH COURT. 
Szcoxp» Отуп, ArPzAL No. 2088 or 1918. , 
November 9, 1914. 

Гтвзеті: — Мт. Justice Sadasiva Ајувг and 
Mr. Justice Наппау. 
KIZHAKOT PARATHAT MARIZAMMA - 
AND OTHERS—DerexpAx1x Nos, 2, 5 anp 6 
—APPELLAXTS 


-torsut 
NANDANASSERI ILLATH GANAPATHI, 
MUSSAD ann отневв-—РгАїкттру No. 2 
anp Darkxpaxrs Nos. 1, 8, 4 анр 7 
—Raspox pens. 

Morigage—Contract biought about by fiaud—Con- 
coalment of prior mortyage—Rescision of contraci-— 
Contract Act (IX of 1872), эв. 19, 65—Obligation of 
mo јадев to return mortgage злояву. 

A contract of martgagp brought about by conceal- 
ing fraudulently from the m the existence 
of a prior morigagd is voidable at the option of the 
m ` ` 
Whero a mortgagor sues for the cancollation of a 
mortgage document he must pay over tothe mortgagee | 
the amount paid by the latter under the oontract of 


mortgago. 

Second appeal agaiust the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 49 of 1912, preferred against that 
of the Court of the District Munsif of 
Quilandy, in Original Suit No. 807 of 1910. 

Mr. K. P. Govindu Menon, for the Ape 
pellante. 

Mr. K. Govinda Marar, for the Respondents. 

JUDGMENT .—It is found that the plaint- 
iffs (respondente) brought about the con- 
tract of mortgage hy concealing fraudulently 
from the defendants (appellants) the ex- 
istence of a prior mortgage to the extent 
of Ha. 400 оп four of the mortgaged 
items (besides the mortgage-decree for 
Rs. 800 directing the sale of their landa, 
which decree was disclosed in the document). 
Now when & contract thas been brought 
about y fraud, i$ is voidable at the option ~ 
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of the party defranded (section 19 of the 
Contract Act). We must take it that 
when the defendants refused to perform their 
part of the contract, namely, to pay the Ва. 800 
towards the decree passed for sale of those four 
items, they must be held to have exercised 
their option to avoid the contract. The 
plaintiffs also in this suit repudiate the con- 
tract and wanta cancellation of the mort- 
gage document. Hence, we need not inter- 
fere with the decree of the lower Appellate 
Oourt which has rescinded the 
evidencing the contract of mortgage. 

A rescinded contract has, of sourse, become 
a void contract. When a contract becomes 
void, any person who haa received any 
advantage under it from the other party 
is bound to restore it to the other party. 
The plaintiffs have received Hs. 450 from 
the defendants under the deed. They are, 
therefore, bound to restore it to the defend- 
ants. The plaintiffs are not entitled to any 
damages for breach of contract, as the 
‘defendants were (ns we have found) justified, 
(on acconnt of the plaintiffs’ fraud) in repu- 
diating the contract. 

In the result the lower Appellate Court’s 
decree will be modified as follows : 

(1) In paragraph | (3) of the decree the 
words and figures “Re. 450 and interest 
at 6 per cent. per annum from dateof the 
Munsif’s decree” shall be substituted for the 
words and figures “Ба. 50.” 

(2) For paragraph 4, the following shall 
be substituted: “The parties shall bear 
-their respective costs in this end the lower 
Oourta.” 

Each party will bear his EN in this 


Appeal partly allowed ; Decree mod«fied. 





MADRAS HIGH. OOURT. 
Tartans ParmwT AÁpPmAL No. 100 or 1913. 
October 21, 1914. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
OTTAPURAKKAL THAZATH SUPPI 
AXD OTHERS— PRTITIOKERS — ÀPPELLANTS 


versus 
Baiyad ALABF MASHUR KOYANNA 
KOYA KUNHI КОТА __-Вевзронраит. 
Civil Procedure Code (Act Y of 1906), О. XXIII, 
r. 2 (8), О. ХІПІ, r. С refusing “to attach 
property for 'disobedéence ofe injunction, whsther 


document . 


араша Дарена Cowrt, power of, io order 


imprisonment 
Àn order to attach property for dis- 
obediénce of an injunchon order is an order 

under Order XXXIX, rule 2 (3), and is appeelsble , 
under Order ХІПІ, rule 1 (r), and the Appellate 
Court has jurisdiction to pass an order of impriuson- 
ment in ap 

Per Oldfield, J—Disobedience of an mjunction order 
is an act independent of the sult andthe injunction 
and oalls, therefore, for a separate punishment. 

Venkatasam: т. Stridarawmra, 10 M. 179; Lachmi - 
Жагын arp ae d v. Ram Uhaia*» Das, 20 Ind. 

Ова. 653; 11 A. L. J. 618; 85 А. 425; Adcooate-General - 
of Bombay v. Ganj: Akhat, 19 B. 152, distinguished. 

Беса: й v. Paterson, (1897) 1 Oh. D. 545; 08 L J. 
Ch. 267; 76 L. Т 215; 45 W. В. 610, In 16 A Bolicito,, 

(1892) W. N. 22, followed. 

Per Tyabji, J. dissenting)—Order XLIIT,rule 1 (r) 
is not sufficient to givo to the Appellate Cotrt tho 
power which is rostrioted “to tho Court granting tho 
injunction," in othor words no appeal is jntended 
to be given na regards the exercise of a power whioh 
is annexed to a specifiod Court. 

Shek Jaharuddin v. Han Charan Poddar, 22 Ind. 

Gas. 499;18 О W. N. 470, Hari Oharen Saha v. Baran 
Khan, 25 Ind. Cas. 908; 41 О. 746, followed. 


? Appeal under clause 15 of the Letters 
Patent against the judgment and order 
passed by the Hon’ble Mr. Justice Miller, in 
Civil Revison Petition No. 772 of 1912, 
reported in 22 Ind. Cas. 404, on the 
file of the High Court, preferred against 
the order ofthe District Oourt of North 
Malabar, in Civil Miscellaneous Appeal No. 
10: of 19121 (Miscellaneous Petition No. 821 
of 1911, in Original Suit No. 952 of 1909 
on the file of the District Munsif of 
Badagara). 

FAOTS appear fully from the judgment 


- of Miller, J., reported in 22 Ind. Cas. 404. ° 


Mr. J. L. "Rosario, for the Appellants. 

Messrs. A. Sundaram and A. Rangasemt, 
for the Respondents. 

JUDGMENT. 

Oxprtetp, J.—The District Мапа granted 
a temporary injunction, and the appellants 
as they eventually admitted, disobeyed it, 
Whilst the suit was still pending and he 
injunction was still in force, the District 
Munsif was moved to deal with their 
disobedience; but at the request of the parties 
he adjourned the petition with the suit, . 

until the latter had been disposed of, when 
‘on the 30th September 1911- he dismissed it 
on the ground that; whether or no dis- 
obedience had taken place; the case was nob 
one for punishment. On appeal the District 
Judge remanded .it for re-admission and 
disposal. The District Munsif they | con^ 
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sidered if sufficient to express his grave 
disapproval and order the appellanta to pay 
the respondent's costs. The District Judge, 
in the order which this Court was asked 
to revise, imprisoned the appellants for one 
month. This Letters Patent Appeal is against 
the refusal of a Judge of this Court to 
interfere in revision. ` 

It is argued first that no appeal lay to 
the District Judge because Order ХИП, 
rule 1 (r), provides for an appeal only 
against an order under Order X X XIX, rule 2, 
and the decision of the District Munsif 
was à refusal to pass such an order. No 
authority has been adduced for this con- 
tention, and itis negatived by Venkatasams 
v. Siridavamma (1) and Lachm: Narain alias 
Munnaji v. Ram Charan Das (2). It, therefore, 
cannot be accepted. 


It is said next that the District Judge 
had no power to passan order of imprison- 
ment in appeal, because under section 104 
(2), Civil Procedure Oode, no order: passed 
by him in appeal is appealable and it is 
inconceivable, especially in view of section 
104 (1), (А) that any order directing imprison- 
ment should be final. But all such orders 
are subject to control by revision; and, 
eyen if the competence of Appellate Courta 
to use their power with discretion were 
doubtful, no apprehensious would justify 
a refusal on our part to giveeffect to the 
provisions of the Oode as they stand. 

Another objection to the District Judge's 
order is that Order XXXIX, rule 2, confers 
the power to imprison or attach property 
for breach of an injunction only on the 
Court greuting it, not on the Appellate 
Oourt, and that, therefore, the District 
Munsif alone could take action. In oon- 
nection with this and other parta of the 
appellants’ arguments it is, no doubt, material 
that the application of а quast-penal provision 
ів in question and that such а provision 
must be construed strictly; and, no doubt, 
the wording of the Order affords support to 
this objection. Contra reliance has been 
placed on section 107; and, when it bas been 
held that an appeal lies against an order 
refusing to deal with disobedience, it follows 
that the power to deal with it by imprison- 


n" 10 x. 179. С 
(2) 30 Ind. Oas. 653, 35 А. 435; 11 A. L. J. 618. 


ment or attachment is available to he 
Appellate Court. The referenoe to “the 
Court granting the injunction’? was first 
made in- the present Code; .and, if ita 
introduction needa explanation, one may be 
found, not in the advisability of restricting 


„һе use of these powers to the Court of 


first instance, but in the necessity for 
guidance in cases in which it might be 
doubtful] which Court of first instanoe 
should use them, aa for instance in suite 
covered by section 19 or 20, since an injunction 
issued in such a suit is liable to infringement 
outaide the jurisdiction of the Oourt which 
granted it. 

The appellants contend next that on the 
date of the District Judge’s order no Court 
was competent to use the powera conferred 
by Order XXXIX, rule 2 (8), because those 
powers oould not be used then to secure 
obedience to the injunction, which had been 
yacated on the disposal of the suit and 
could, in no circumstances be used to punish 
for past disobedience. It must be conceded 
that unless & punitive, and not merely & 
coercive, use of the Oourt’s powers is 
legitimate, the order cannot stand. But it 
has not been shown that only the latter 
is contemplated. It may be that the Oourt 
should require much clearer end stronger 
reason when it is asked to punish a past 
infringement, and not also to prevent 
one in the future. It.does not follow that 
it can use its powers only for the latter 
purpose. There is no authority cited for 
that view; and there is some against it. 
Adeocate-General of Bombay v. Canji  Akhas 
(3) was desided on the original side with 
reference either to general principles or to 
section 498 of the Code of 1882, in which 
the enforcing of the injuncition ів explicitly 
referred to. Yet in the judgment the 
Court’s right to inflict punishment for в 
completed act of disobedience as well as to 
enforce compliance with its order for the 
future is recognised. Vide also Seaward v. 
Paterson (4) and In re A Solicitor (5). Ib 
is argued that the punitive exercise of the 
Oourt's powers is excluded by implication, 
because under Order XXXIX, rule 9 (4), 
gocce Tong cannot be sold and its 


(8 
(a Ea 210.2. 645; 6671, J. Oh. 267; 76 L. Т. 
OM (188) We N. s2 T 
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contumacious owner cannot be damnifled, 
unless and until disobedience has oontinued 
for one year, &nd this, postulates that at 
ihe date of the sale the injunction is still 
in force. But the argument takes no account 
of the facta that (1) imprisonment can be 
awarded without reference to disobedience 
continuing, (9) there is no provision for the 
termination of the imprisonment or attach- 
ment (before one. year has elapsed), in 
case either the disobedience or injunction 
ceases (3) attachment at least in the case 
of moveables is iteelf punitive, whether or 
no it ends in sale. The order, therefore, 
cannot be held objectionable on this ground. 

Lastly it is urged that the reference 
in Order XXXIX, rule 2 (3), to the Oourt’s 
power to order attachment of property “ and 
also”? imprisonment entails that the latter 
power shall be exercised only after the 
former and that, no attachment having been 
ordered in the present case,,the order for 
imprisonment is illegal. The interpretation 
adopted by the learned Judge is a reason- 
able one, that this wording merely permits 
the exercise of the two powers, in the 
alternative. This would be consistent with 
the wording of the former Code and with 
the fact that in section 94 these powers are 
specified in the reverse order. Moreover, 
no ‘reason apart from this wording has 
been suggested for the assumption that 
one power must be exercised before the 
other. 

Objections to the order on legal grounds 
thus fail. On the merita there is no valid 
reason for dissent from the conclusion of 
the learned Judge, that the order has not 
been shown to work injustice of any 
kind, or from his refusal to interfere in 
revision. I would dismiss the Letters Patent 
Appeal with costa. 

TYABJI, J.— Order XXXIX, rule 2 (8), 
A provides that "the Court granting an injunc- 
tion” may order the property of a 
person guilty of disobeying the injunction 
to be attached, “апа may also order 
such person to be detained in the  oivil 


prison.” The question is whether by 
redhon of an appeal lying from orders 
pessed under the said rule the Appellate 


Court is empowered to pass the order 
which the Courv granting the injunction is 
thus expressly *empowered io pass | See 
Order XLIII, rule (1) e] 


Appellate Courts have the same powers 
as the Oonrts of original jurisdiction,— 
Civjl Procedure Code, section 107 (2)— 
and it is argued that consequently the 
fact that an appeal lies from the order 
for attachment or imprisonment implies 
‘that the Appellate Oourt has the same 
powers to order imprisonment as the 
original Court. But thia argument, it 
seems to me, overlooks the real diffioulty. 
It may be inverted into the oontention 
that inasmuch as the Appellate Court would 
have the power of imprisonment if ап’ 
appeal lay and inasmuch as the Legislature 
has restricted the power of imprisonment 
expressly to the Oourt granting an injunc- 
tion, it follows that no appeal should lie. 

The real question seems to be whether 
(а) the fact that an appeal lies or (b) 
the insertion of the restricting words, 
“the Court granting the injunction,” ів to 
be considered as laying down the governing 
consideration. Not without hesitation I 
am of opinion that Order ишп, rule 
(1) (r), is not snfficient to give to the 
Appellate Oourt the power which is res- 
tricted to the Oourt granting the injunction, 


‘in other words that no' appeal was intended: 


to be given as regards the exercise of & 
power which is annexed to в specified 
Court. 

My reasons for coming to this conolu- 
Bion &re : — 

First, the words qualifying ' * the Gone T 
—"grenting the injunction"——a&re used in 
marked distinction to the abeence of Such 
words elsewhere in Order XXXIX, rule 
2. Even in the same sub-rule the word. 
" Qourt" is later on used in an unquali- 
fied manner: release may be directed by 

“the Court" not “the said Oourt.” Ts is 
argued that the qualifying words were 
intended to prevent the powers being used 
by a Оош to which the jurisdiction+was 
transferred, Sherk Jaharuddin v. Hari Oharan 

Poddar(6). Granting that thatis so, it does not 
follow that there was no other restriction ; 
perhaps the contrary. 

Secondly, I am not unaffected 
terms of section 104 (1) (A) and O die 
show (1) that an order imposing a fine 
or directing an arrest is ordinarily ap- 
pealable, but (її) not: an order refusing 


(8) 23 Ind. Ces. 490; 18 О. W. N. 470, 
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to impose a fine or to direct an arrest, (4) 
that an appeal from an order not falling 
withoni оЈапвва (а) {о (А) сап only lie if 
но -appeal is “ expressly” provi by 
the body of the Code or ' expressly " 
allowed by the rules : thus implying that if 
an order not falling within these clauses 
is to be cppealable for some special reason 
not within the general principles laid 
down, some express enactment is con- 
templated; and this somewhat strengthens 
my disinclination to consider the words 

(Court) granting the injunction” as being 
made nugatory by the general right of 
appeal, (ive) clause (A) makes every order 
imposing а fine or directing arrest appeal- 
able: if the Appellate Court has the 


power to impose a fine or direct arrest, 


though the Oourt of first instance refused 
to do so, then by operation of section 
104 (2) the Appellate Court's order will 
nob be subject to &ppeal: thus the general 
principles contained in section 104 (1) 
would be violated, not ошу os stated in 
(itt) above, but use an order for 
arrest will then be entitled to stand though 
i$ has not the security of two conourrent 
-decisions upholding it, which is what the 
principle of the section seems to require 
by implication, No doubt the . revisional 
powers of this Court may be invoked, but 
they would not ordinarily entitle the ques- 
tion: of facts to be revised. 


Thirdly, the right to appeal from an 
order granting ап application for revision 
[Order XLIIL, rule (1) (w)] has been held 
to be reatrioted to the grounds referred to 
in Order XLVII, rule’, see Hari Charan 
Saha v. Baran Khan (7), Civil Miscellaneous 
Appeal No. 195 of 1910, though the clause 
granting the review is unrestricted in ite 
terms. In my opinion in regard, to this 
last matter the two rules in question per- 
mitted of being reconciled, but I feel 
bound by authority to hold otherwise. Бөө 
Atyarappa AMtudaliar v. Gulam Ghous 
(8). lt seems to me that the reasons in 
the present connection are at least as strong 
for. holding that it was not intended to 
entitle the Appellate Court. to exercise the 
powers which sre granted specially to the 


m 25 Ind. Oas. 008, 41 С. 748. 2 
(8) 26 Ind. Сав 881, 2 L. W. 82, | 
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Oourt granting the injunction. 

Mr. Rosario urged another ground based 
on the construction of the words “ may 
also ” in Order XXXIX, rule 2 (8). I 
agree in Mr. Justice Miller's construction 
of these words, i.e, that it is meant tHat 
the Oourt shall also have the power to 
commit, and not that the power to commit‘ is 
not to bo used without ordinary attachment. 

For the reasons I have given it seems 
to me, with great deference, that the 
District Judge had no jurisdiction to order 
the detention of the appellants. But as 
my learned brother ia of opinion that the 
order appealed from should stand, the 
appeal will be dismissed under clause 36 
of the Letters Patent of the High Court. 

Br тна Oovret.—Under clause 96 of the 
Letters Patent the appeal is dismissed 
with costa. 

Appeal dismissed. 


BOMBAY HIGH OOURT. - 
Весокр Civit Аррват, No. 641 or 1913. 
' July 16, 1914. 
Preseni:—Bir Basil Scott,.Kr., Chief Justice, 
and Mr. Justice Beaman. 
BAPU— APPELLANT 
versus 
‚ VITHAL— REPON DENT. 
Decreo—Consent deci өе, how vai ied, 
A decree made by consent oan only be varied by 
consent 
JUDGMENT.—In this case the mort- 
gagor has bound himself to pay the amount 
of the decree within а certain time by 
certain instalments. It was в consent 
"decree, not a decree framed by the Court 
in its discretion under the Dekkhan Agri- 
culturiste! Relief Act, and we see no reason 
why the mortgagor. should not be held to 
the terms upon which the decree was passed 
with his de It has been held by Mr. 
Justice North * Ausralanan Automatic 
Weighing Machine Co. v. Walter (1) thay а 
decree made by consent can only be varied 
by. consent. Here the decree-holder claims 


(1) (1881) W. N. 170. 
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that the deoree should be enforced acoord- 
ing toits terms. We think he is entitled 
to an order for ita enforcement accordingly, 
We set aside the dearee of the lower Ap- 
pellate Court and decree that the darkhast 
should be carried out as prayed by the 
applicant. Costs upon the. opponent 
throughont. | | 
JDecrea sei aside. 


Босана 


` 


OALCUTTA HIGH OOURT. 
Swoorp Огт, ArrreaL No. 2826 or 1912, 
August 11, 1914. 
Prosent:—Mr, Justice Woodroffe and 
Mr. Justice Coxe. 
SADHU CHARAN DATTÀ-—DRYRNDANT— 


— APPELLANT 


сатанг 
HARA NATH DATTA 13D отнивя— 
PrAmcTIYFS—RESPOXDENTS. 
` Appeal—Frail decrees passed before filing appeal 
agrim — preliminary — decree—Preliminary — decree, 
whether appealable, 

Where before the filing of a second appeal against 
& preliminary decrees final decrec, was passed and 
no appeal was preforred against the final decree: 

Hold, that no appeal lay against the preliminary 
decree aa it had been confirmed by the final decree. 

Khirodamoyi Daai у Adhar ndra Ghoæ, 21 Ind. 
Oas, 516, 18 О. L. J 321, followed. 

Ugra Naran Singh v. Basan Narain Singh, 19 Ind. 
Cas. 630; 7 О. W. N 808, 18 0. L J. 209, distinguished. 

Appeal against the decree of the Officiat- 
ing Subordinate Judge, second Court of Dacca, 
dated thel4th May 1912, affirming that of 
the Munsif, first Court, at Munsigunge, dated 
the 19th of May 1911. 

Babna Gonoda , Charan Sen and Surendra 
Nath Das, for the Appellant. 

Dr. Sarat Chandra Basak and Babu Bepin 
` Ohandra Boss, for the Respondents. 

JUDGMENT. 

Wooororra, J.—It is quite clear in this 
case that no appeal lies and the preliminary 
“objection must succeed. 

This is an appeal against a preliminary 
decree for partition. Now, before the filing 
of the second appeal a final decree was passed 
and there has been no appeal filed against 
the final "decree. What is the -result P 
The result is that the preliminary decree 
which was passed has been ‘affirmed by the 
final decree and the final decree Їз itself 
‘pot made the subject of seppeal, 
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.The case cited lo us, [ Kiirodamoyi Dam v. 
Adhar Chandra Ghose (1)], ів in point and the 
case of Ugra Narain Singh v. Basan Narain 
Singh (2) does not assist the appellant, 
because it is pointed ont there that at the 
time when the appellant preferred his appeal 
no final decree had been passed. In thia 
case, however, & final decree has been passed 
and this is the material difference between 
the two cases. 

The appeal, therefore, must be dismiased 
with costa, 

Coxe, J.—I agree. 


Appeal 
m 21 Ind. Саз, 5106; 18 O. L. J. 321. 
"d 19 Ind, Ona. 630, ш W. N, 808; 18 O. І J, 


dismissed, 


SIND JUDIO[AL COMMISSIONER'S . 
CQURT. i 
Овтвгна, Orviu стт No. 479 оу 1918. 
February 6, 1914. 
Present:—Mr. Crouch, A. J. C. 
Н. О. WHITEHOUSE аир AXOTHER— ` 
PETITIONERS 


Messrs. KAHN KAHN axo COMPANY дахр 
OTHERSB— RERPONDENTH. 

Arbitration Асі (IX of 1809), a 14—Award made 
ex parte—R8uafficient саыве for non-appearance—Ciou |, 
power of, to set aside award. 

Ifa party shows auficisnt canso for his nun- 
appsarance beforo an arbitrator, 
aside an award passed өз paris against him, ° 

Mr. Hirdaram Mewaram, for Petitioners 
and Respondent No. 1. 

Mr. Kalwmal Pahlumal, for Respond- 
ent No. 2. 

JUDGMRENT.—Messre. Fatamal Nanji- 
mal object to tue award on the ground that 
the arbitrators were guilty of legal mis- 
conduct in refusing & postponement -asked 
for on reasonable grounds and proceeding 


‚е2 parte. 


It is clear law that if & reasonable 


excuse for not attending the appointment 


the ` Court will seb aside 
an award made by an arbitrator who has 
proceeded ez parte. (Halsbury's Laws of 
England, Volume 1, page 431.) . 

Tt has been admitted that the notico of 
the hearing for the 4th December was nob 


can be shown, 


the Court will sot - 
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actually delivered until the 80th November. 
On receiving it, the objectors formally 
applied for n postponement, stating that 
their managing partner was ill and -the 
witneasea were not in Karachi. This appli- 
cation was rejected on the ground that 
Messrs. Kahn Kahn & Co. did not consent 
(Exhibit C). On the morning of the 4th 
December Mr. Kalumal, Pleader for objec- 
tora, again wrote to the arbitrators pressing 
for a postponement, giving as one of thereasons 
that his client was compelled to be present all 
day in the Small Cause Ooürt. The postpoue- 
ment was refused; the arbitrators proceeded 
ex parte, and their award Was made on the 5th 
December. 


It has been Boss thatthe Firm of Fata- 
mal Nanjimal consists of three adult partners, 
two of whom were absent from Karachi on 
the 4th December. On that date, Chandiram, 
the managing partner in Karachi, was ¢onfin- 
ed to his house by illness; Dr. Moses Solo- 
mon who attended him has been called as 
witness. Vishindas, the man who was really 
acquainted with the facts of the cnse, was 
compelled to attend the Small Cause Court, 
and the summons shows that it was not issued 
until- the 1st December. It has been proved 
that he was actually in the Small Oause Court 
from noon until about 4. He states that his 
defence was that the potatoes offered were 
rotten and that they were not in good condi- 
tion wher shipped. T'he witnesses whom he 
proposed to call were persons who had seen 
the goods on arrival; two of them were 
abseat from Karachi on the date of hearing. 

The objectors have, in my opinion, 
made out & case which any Court would 
regard as good enough for setting aside 
an ех parta decree ander Order IX, rule 18, 
Civil Procedure Code I see no reason why 
a stricter rule should be enforced in the case 
of arbitrators. The arbitrators seem to have 
refused a postponement on several grounds: 
,—Firsily, Moesrs. Kahn Kabn Ф Оо. object- 
ed; secondly, one of the arbitrators said he 
. was shortly leaving Karachi; thirdly, the 

date of hearing had been fixed in consulta- 
` tion with Vishindas; and fourthly, the arbi- 
trators, after reading the papers, came to 
the conclusion that the case was so simple 
and straightforward that nothing would be 
gained by hearing the other side. None of 
these reasans is sufficient for refusing & post- 
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ponement if one of the parties is renlly 
unable to be pre&ent and so informs the 
arbitrator. Tho arbitratora may feel con- 
vinced that nothing that the absent party 
could say would influence their decision; but 
this is & feeling which a judicial tribunal 
cannot entertain without forfeiting its claim 
to be judicial. 

' Mr. Hirdaram contends that arbitrators 
have power to proceed ею parte for good cause; 
this is true, but in proceeding ве parte for 
what prima facie appears tobe good reason, 
an arbitrator takes the risk of the absent 
party being able to'convince the Court that 
there was sufficient cause for his non-ap- 
pearance. 

Mr. Hirdaram further urges that objectora 
have really no case on the merits, and asks 
the Conr& to read the contract and cor- 
respondence and be convinced of it. But 
the objectors have not yet submitted their 
evidence and arguments, and though it may 
be perfectly true that any defence which 
they may put forward is excluded by the 
terms of their contrnot they must at least 
be heard. 

I set aside the award. 
as to costs. 


I make no orders 


Award set aside. 


CALOUTTA HIGH COURT. 
- Seoomp Civi, Appear No. 3880 oy 1910. 
April 8, 1918. 
Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 


- Chowdhury е DAS-—APPELLAXT ^ 


GOPALJEE THAKUR, BY нів Shedatis, 
BRAHMANAND DAS аяр OTHERS— 
RESPONDENTS. 

Mortgage—Benamidar, whether can sue——Presump- 
tion—-Morigagor, whether can object io such institution, 

A suit instituted by a bexamidar should be presum. 
ed, in the absence of any evidence to the oontrary, 
to have been instituted with the full antharity of the 
in such 
a sult ises much binding upon the real owner as if 
Sister had been brought by the real owner 


A mortgagor, who received money fram the bene. 
ficial owner but chose to contract with the berami- ' 
dar, cannot object to the institution of the suit on 
the mortgago by the benanudar nor can his sons whon 
bound by tho mortgage-Lond гїбю any such plea, 

Ф 
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Appeal against the decree of the Additional 
Subordinate Judge, Cuttack, dated the 28rd 
of Augnst 1910, modifying that of tho 
Мапа, Second Court at Puri, dated the 
ЛАБ of June 1909. 

Babu Sushil Madhab Mullick, (for Babu 
Provash Ohandra Mittra), for the Appellants. 

Babu Suresh Ohandra Ohuckerbuéty, for the 
Reapondents. 

JUDGMENT .—This is an appeal by the 
first. defendant іп а suit for declaration of 
title to immoveable property and for an 
injunction to restrain the sale thereof in 
execution of a mortgage-decree. On the 
7th October 1896 the first defendant took 
n mortgage of the property from the other 
fonr defendants. He subsequently sued to 
enforce the security and obtained the usual 
mortgage-decree on the 25th August 1899, 
The decree was put into execution in due 
course, anda proclamation was served on 
the 18th August 1908 under which the sale 
was notified to take plage on the 15th 
September 1908. On the 25th August 1908 
the plaintiffs, who are the sons of the 
mortgagor, commenced this snit fordeclaration 
that they were not bound by the mortgage or 
by the decree made on the basis thereof, and 
also for consequential relief. The Court of 
first instance held in substance that the 
plaintiffs wore bound by the mortgage 
transaction and that they were only entitled 
to redeem as they would have been if they 
had been made parties to the mortgage 
suit. Upon appeal the Subordinate Judge has 
reversed that decision and given the plaintiffs a 
decree which practically nullifies the mort- 
'gage-deoree to the extent of their intereat 
in the property. The Subordinate Judge 
has based hia judgment on the ground that 
the first defendant was not the real 

e mortgagee, that he was only the ostensible 
mortgagee for the benefit of a real creditor, 
and that consequently he was not entitled 
io enforce the security though it stood in his 
name. In support of this position, he haa 
invoked the authority of the decision in 
Mohendra Nath Mookherje v. Kali Prosad 
Johuri (1). This view has been now assailed 
on behalf of the first defendant as erroneous, 
and it has been contended that as the 
bond stood in his name it was competent to 


(1) 80 0. 265, 1 0. W, N, 229 
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him io sue to enforce the security. In 
support of this argument reliance has been 
placed upon the case of Sachtfananda 
Mohapatra v. Baloram (oras (2), which was 
accepted as good law in Hara бото Suha v. 
Purna Ohendra Saha (8). In our opinion 
there ія no room for controversy that this con- 
tention is well-founded. 

In the case of Sachttananda Mohapatra 
v. Baloram Gorain (2) it was ruled that a 
suit for foreclosure of а mortgage may be 
brought by the person named . in 
the mortgage deed as the mortgages, 
although he was in fact only the benamrdar 
of the beneficial owner, and that such а suit 
should not be dismissed on the ground that 
the beneficial owner has not been joined as 
a party. The learned Judges added that the 
same point had been brought up for decision 
to this Court, before and thatit had been 
decided that the contract could be enforced 
by the parties who had entered into it 
and that the suit should not fuil merely 
because the beneficial owner was not on the 
record. The earlier decision to which 
reference was thus made was apparently 
the case of Sree Nath Nag v. Ohunder Nath 
Ghose(4) where, a8 subsequently pointed ont in 
the саве of Bhoobunessur Roy Chowdhry v. Jugges- 
suree Ühowdhrain (5), it was ruled that in a 
case of mortgage where А advanced money 
taking a bond inthe name of B,ifa suit 
was afterwards brought in the name of B, 
the suit shonld not be defeated on the 
ground that he was merely the ostensible 
mortgages; A was the person whosought to 
enforce the mortgegeand as the defendant 
had received the money from A and chosen 
to contract with B, itdid not he in his 
month to object to the institution of the snit 
in the same form. It is clear, therefore, 
that if this suit were resisted by the 
mortgagor alone, it would not be competent 

to him to dispute that the ostensible mortgagee 
was entitled to maintain it. We are of 
opinion that the sons of the mortgagor who 
are bound by. the mortgage-bond equally 
with the executant do not stand in any 
better porition. The caseof Mohendra Nath 
Mookherjes v. Kali Prosad Johurs (1), where 


4) 17 W R 182- 


2) 24 О. 844. 
8 eae ee 
(5) 23 W, R, 418, 
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jt was ruled that a benamidar aa such is 
not entitled to maintain а sult for recovery 
of possession of immoveable property which 
stands in his name, is plainly distinguishable 
and deses not touch the question now before 
us. Аз pointed ont by Mr. Justice Mitter 
in the case. of Gopi Nath Choubey v. Bhugwat 
Pershad (6) во long as the benamé system ів 
recognised, it is to be presumed in the absence 
of any evidence to the contrary that & 
buit instituted by а benamrdar has been 
instituted with the fall authority of the 
beneficial owner, and any decision made in 
such o suit is ав much binding upon -the 
real owner ав ifthe suit had been brought 
by the real owner himself. Under these 
circumstances, we must hold that the ground 
assigned by the Subordinate Judge for hia 
decision cannot be supported. 

- The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first instance 
restored with one variation. The Oourt 
of first instance allowed the plaintiffs to 
redeem within three months from tke 14th 
Jane 1909 and directed that in the mort- 
gage accounts intereat was to be calculated 
only up to the date of the judgment. The 
time fixed for redemption has long - since 
elapsed and we understand that the plaint- 
iffi have not availed themselves of the 
opportunity afforded to them. In the cir- 
cumstances of the present case we think 
that as the decision of the first Court is 
о Фе restored, a fresh date must bə fixed 
for redemption. [Noor Als Chowdruri v. Koni 
Meah (7), Nam Narain Singh v. Lala Raghu- 
nath Sahai (8), Tara Ohand Marwari v. 
Brojo Gopal Mukerji (9).) We accord- 
ingly direct that the records be sent down 
to the Court of first instance and that 
accounts be taken of the sum due under 
the mortgage decree up to the date of the 
account [Kedar Lal Marwari v. Bishen Pershad 
(10), Gangadas Bhattar v. Jogendra Nath 
“Mitter (11), Gurdeo Singh v. Chandrikah Singh 
(12)] and that the plaintiffs be allowed to re- 


(8) 10 O. 697. 

(т) 18.0, 18. : 

18) 22 0 467. 

n 18 Ind Oas. 747, V7 C. L. J. 120 at p 122; 17 O. 

W. N. 457 
10 81I A 57 (Р. О); 810.832, В U.W М. 600. 
un 50.L.J 816at p 328, 11 €. W.N. 408. 

[(12) 1 Ind. Cas 918; 5 O.L.J. 611 at p. 637; 86 О. 193, 
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deem within 15 days of the date when the sum 
payable for redemption has been notified to 
them after determination by the Court of first 
instance. The defendant-appellant is entitled 
to his costa both here and in:the Conrt 
of appeal below. If the plaintiffa do not 
redeem within the time allowed, the suit 
will stand dismissed with costs in all tha 
Courts. 
Appeal allowed, 


SIND JUDIOIAL COMMISSIONER'S 
COURT. 
Огут, Miscennaxzous Appman No. 15 or 1914. 
April 24, 1914. ` 
Present:—Mr. Hayward, J. C. 
JAMES FINLAY & Co.—Appricanrs 


А versus 
Е. RAYMOND—Opporent. А 

Arbitration Act (IX of 1899), s 10 - Insolvent gua- 
rantes-broker—Guarantes deposit ~ Employer's claim for 
damages adjudicated by Judge in insolvency proceedings 
—Suit to recover guarantee deposit after setting off 
damages, whether can be referred їо arbitration—Sufi 
cient canse. 

A sut by an Oficial Reosiver of the p of 
ап insolyent guarantee-broker against his employer 
for the balance af the guarantee deposit with interest, 
after setting off the amount of damages sottlod by 
tho Judge in the insolvency proceeding as due to 
the employer, cannot be referred to arbitration 
under seotiou 19 of the Act, as the main queatiori 
of damages cannot now be'litigsted without the 
leave of the Court under section 16 (2) of tho 
Provincial Insolvency Act. E 


Mr. Asanmal Bulchand, for the Appli- 
canta. 

Mr. E. Raymond, for the Opponent. " 

JUDGMENT.—The applicant, Jiwanji 
Pirbhoy, entered into an agreement lor sale 
of certain sugar as guarantes-broker of 
Messrs. "ames Finlay & Co. Jiwanji Pirbhoy 
failed to sell certain consignments of the 
sugar and became insolvent. Messrs. James 
Finlay Ф Со. proved their claim for 
damages against him in respect of his failure 
to sell the sugar before the Official Receiver. 
The amount of the damages was reduced 
upon the question of rates admissible by 
the Judge. The Receiver оѓ the estate of 


‘the ipsolyente Jiwanji Pirbhoy has gllowed 
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this amount of damages as a set-off in 
в suit to recover from Messrs. James Finlay 
& Co. the balance with interest of 25 
thousand rupees, the guarantee deposit. 
Messrs. James Finlay & Co. want this snit 
referred to arbitration under the arbitration 
clause in the agreement with Jiwanji 
_Pirbhoy. It has been objected that there 
is in the above circumstances “sufficient 
reason why the matter should not be referred" 
within the meaning of section 19 of the 
Arbitration Act. ; 

It seems to шө that there is sufficient 
reason why the matter should not be referred 
to arbitration. The main question would 
appear to be the amount of damages which 
has already been decided in the insolvency 
proceedings by the Judge. There appears 
to.be no dispute as to the amount of the 
guarantee deposit. The main question as 
to the amount of damages depended upon 
difficult questions of law, aa indicated in the 
judgment published as in Re Jivanji Pirbhoy 
(1). Moreover, that main question could now 
apparently only be litigated with the leave 
of the Oourt in view of the section 16, clause 
2, of the Provincial Insolvency Act. This 
amoant of damages ia closely connected 
with the counter-claim to recover the 
guarantee deposit and would appear to have 
been rightly set off in the suit for the 
guarantee deposit under section 30 of, the 
Provincial Insolvency Act. The insolvency 
proceedings would, therefore, appear suflicibnt 
reason why the matter should not be referred 
to arbitration in the discretion vested in me 
by section 19 of the Arbitration Act. The 
conclusion is fortified by the cages relied upon 
in paragraphs 951 and 959 of the first Volume 
of Halabury's Laws of England. The ap- 
plication ia, therefore, rejected with costs. 

Application rejected. 

(1) 19 Ind. Cas 658; 68 І В 187; on appeal 
Meses, James Finlay & Оо Là. v. Мевть David 
Sassoon d^ Co, 27 Ind. Cas 102, 8 B. L. R. 95. 
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OALOUTTA HIGH COURT. 
APPHAL FROM ORIGINAL DEOREE No. 580 
9 or 1909. 
July 19, 1914. 
Preseni;— Justice Sir Asutosh Mukerjee, Кт. 
and Mr. Justice Beachoroft, Í 
. KRISHNA CHANDRA MANDAL AND 
orgags—DzrxxpAwT8 Nos. 1, 2 anp 8— 
APPELLANTS 


versus 

JOGENDRA NARAIN ROY лир OTHERRS— 

PLAINTIFPS & REMAINING DRYENDANTS— 

те » Resroxawts. 

inor, guardian item of, appointment - 
Appowimeni without consent 2 оом M Жы 
validity of —Mortgage deores, sala tunder— Reversal of 
decres—8ti anger purchaser, effect. on—~Party purchaser, 
lability of —Ocessante ratione legis, cessed etipsa lex, : 
applicability of—Reversal of sale—Pariy, who аз a 
mecessas y —Ü vil Procedure Coda ‘Act V of 1908), О 
XXXIY, т. 4—Dsores, ferm of, whether can be modified 
OH power. 

A Court is not competent to 
without his expross Рачен ABB Kc aue iat 
a minor. 

Where, therefore, a guardian ad litem ppointe 
without his express consent, the Mies not pé 
perly represented before the Court and is in no way 
bound by a deoree passed against him and a male 
held under such a decree does not pass the right, title 
and interest of the minor in the property sold. 

A stranger purchaser of property ш - 
tion'of a decree is not affected by the subse- 
quent cancellation of the sale on reversal of 
xpeoted to go 
irregularities 


perty to the proceoding, 
Order XXXIV, rule 4 of thé Oivi Procedure Oode 
1908, contemplates a sale of the “mortgaged : 
pertios but where a sale of the mortgaged propertios 
be impoamble, as where the mortgaged properties 
have been sold for arrears of revenue or of rent or 
in execution of some dearee, the decree must bo 
suitably modifled and & Court is competent, in the 
“exorcise of its inherent powers, to give appropriate 
direotions for the di of the fund which representa 
the property. * 
- Appeal against the decree of the Distri 
н à ct 
J nage of Birbhum, dated the 8rd September 
Babu Samatul Chandra Dutt, for the 
Defendants-Appellants, . 
Babus Lalit Mohini Ghose and Karu 


Ghose, for the Plaintiffs-Reapondenta; * 


namoy 
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Dr. Rash Behari Ghose, Babus Gunada Charan 
Sen and Surendra Nath Das Gupta, forthe De- 
fendantsa- Respondenta. $ 


JUDGMENT.— This appeal is directed 
against a decree in a suit, to enforce n 
mortgage security. To appreciate the 
questions raised herein, it is necessary to 
+ examine the relevant facts as they appear 
on the record. 


On tne lst June i898 Krishna Chandra 
Mandal (the first defendant) and Dukh- 
bhanjan Mandal (since deceased and now 
represerted by his infant sons, the second 
and third defendants) executed the mort- 
gage-bond in suit, in favour of Jogendra 
Narayan Roy and Mohendra Narayan Roy. 
The principal money secured was Ha. 4,999, 
which carried interest at 10% per cent. 
per annum and was re-payable on the 12th 
April 1899. On the 12th April 1905 the 
mortgagees commenced the present suit to 
enforce their security. They joined fourteen 
persons as defendanta. Of these the first 
three were one of the original mortgagors 
and the two infant sons of the other mort- 
gagor. The remaining defendants were 
persons who, it was alleged, had acquired 
һа interest in the equity of redemption by 
purchase, settlement, mortgage or otherwise 
and were consequently necessary parties ая 
entitled to. redeem the plaintiffs. On the 
day that the suit was instituted, the plaintiffs 
applied for appointment of guardian ad 
lidm of the infanta defendants, and proposed 
their mother as & suitable person. Notices 
were served upon the infante and the pro- 
posed guardian. The mother, however, did 
not enter appearance and signify her will- 
ingneas to act as guardian of her sons. Yet 
the Cocrt proceeded, at the instance of the 
plaintiffs, to appoint her guardian of the 
infants for the purposes of the suit. There 
was no appearance on behalf of the infants 
at any stage of the suit, but some of the 
other defendants filed written statements. 
‚ Оп the 15th December 1905 the Oourt 
preceeded to decree the suit ex parte as 
against defendants Nos. 1, 2, 8, 10, 11, 12, 18, 
on а compromise as against defendants Nos. 
5, 6, 7, 9, 14, and apparently on contest ag 
against defendants Nos. 4 8. On the 25th 
June 1906. the mortgagees applied for an 
order absolute, whereupon’ notices were 


INDIAN OASBS. 


_mother of the 


(1915 


directed to issue upon the defendants. On 
the 25th July 1906 the first defendant as 
also the mother of the second and third 
defendants applied to the Court to set aside 
the ez parte decree. They alleged that no 
summons in the suit had ever been served 
upon them and that there were substantial 
defences to the claim,and they prayed that 
the decree might not be made absolute till 
the matter had been investigated. This 
application was made by a Pleader on the 
strength of a vakalainama given by the 
infants on the 24th July 
1906 authorising him to take necessary steps 
to oppose the grant of the application for 
order absolute. On the 25th October 1906 
the Oourt dimmissed the application to set 
aside the decree, andon the 13th November 
1906 made the dearee absolute. On the 17th 
January 1907 the -petitioners, who had 
tinsuccessfully applied to set aside the decree, 
preferred an appeal to this Court against the 
order dismissing their application. On the 
8th January 1908 this Court heard the 
appeal and set aside the exparte decree as 
against the three petitioners and directed the 
suit to be re-heard in во far as they were 
concerned. As regarda the infants appellants, 
this Court held that they were not parties 
to the suit, as no guardian had ever bean 
appointed for them in socordance with law, 
and they would consequently not be bound 
by the decree. This Oourt was not apprised 
at thetime that during the pendency of the 
appeal, the decree had been executed and 


the mortgaged properties sold. In fact, 
on the 4th February. 1907, the lower 
Court proceeded, at the instance of 


ihe mortgagees-decree-holders to sell the 
properties; many of these were purchased 
by the decree-holders themselves, some 
were purchased by the defendants other 
than the mortgagors, a few were purchas- 
ed by persons who were neither plaintiffs 
nor defendants and were entire strahgers 
to the proceedings. The sale was confirm- 
ed on the 8th April 1907, and on varions 
datea between April and November 1907 
possession was delivered to the purchasers. 
On the 24th March 1908, that is shortly 
after the ez parte decree had been set aside 
by this Court, the first three defendants 
applied to the Court below to set aside 
the sale. Petition of objection was filed by 
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two only of the purcharers, one of whom 
was & party to the suit (defendant No. 12). 
On the 81st July 1908 ` the Subordinate 
Judge dismissed the application, on the 
ground that third parties were not affected 
by the cancellation of/the decree. The suit, 
which by order of thia Oourt stood 
revived against the mortgagors, was then 
taken up for re-trial, and on the 16th 
December 1908 they filed their written 
statement. On the 3rd September 1909 
the District Judge, who took up the case 
for disposal, overruled the defences on the 
merits and made his decree. This decree 
directs the mortgagors io рву up the 
mortgagees within three months and on 
default entitles the latter to take the sale- 
proceeds of the mortgaged properties pur- 
chased by third parties in 
their dearee. A provision is added that, 
should this prove insufficient, the morbgagees 
will have the right to realise the balance 
by sale of the remaining mortgaged pro- 
perties. Тһе decree, it will be observed, 
does not specify what is meant by “third 
party,’ 
who is not a party to the mortgage suit 
or includes all persons other than the 
plaintiffs-mortgagees. The mortgagors defend- 
anta have now appealed to this Oonrt, 
and: have contended that the decree as 
drawn up is not inaccordance with rule 4of 
Order XXXIV of the Code and that, in the 
events which have happened, all the mort- 
gaged properties should be directed to be 
sold afresh. 

It ів plain that the two infants defer: 
ants have not been affected in any way 
by the sale held on the 4th February 1907, 
because there was: аё the time по valid 
and operative decree in force against them. 
They were not properly parties to the 
mortgage suit. It was not competent to 
the Court to appoint their mother as 
guardian ad litem without her express con- 
sont. The Court acted contrary to what 
was the established rule on the subject. 
Dhondéba Lakshuman v. Kusa(1), Babaj v. 
Maruti (2), Teur Ohunder v. Nobo Kristo (3), 
Norsingh Narain у. Jahi Mistry (4), Bal 


(1) 6 B. H O. В 219. 

2) 11 B. Н. О, В. 182. 

8) Т О.Т. В 407. 

Оза. 414, 15 O. L 4,8. 
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Krishan Lal ү. Topencar Singh (5), Dina- 
bandhu Nandi v. Mashuda Khainn (6). 
The position, consequently, was that 
the infants were not properly before 
the Court, and are in no way bound 
by the decree of the 15th December 1905. 
The sale held under these circumstances did 
not pass the right, title and interest of the 
infante. Khairaj Mal v. Daim (7), 
Rashidunnessa ү. Muhammad Ismail Khan 
(8), Kishen Ohurder v.  Ashoorun (9). 
It is consequently indisputable that every 
one of the purchasers at the execution sale 
held onthe 4th February 1907 has failed 
to acquire the right, title and intereat of the 
infants defendanta inthe mortgaged properties. " 
Such purchasers may have imagined that 
the mfants were bound by the decree’ and 
may have paid the purchase-money on the 
assumption that they were acquiring the 
interest of all the mortgagors. But that 
clearly cannot affect the position of the- 
infants, who are bound neither by the decree 
nor by the sale consequent thereon. It is 
thus necessary for the protection of the 
purchasers themselves that the properties 
should be re-sold on the footing of а fresh 
decree binding on the infants in the suit ав 
re-constituted. 

Apart from this question, the effect of the 
cancellation of the decree by this Court oa 
the 8th January 1908, upon the sale held on 
the 4th February 1907 requires examination. 
Two positions are clear and incontestable, 
namely, first, that the purchase made by the 
decree-holders themselves must be treated 
as cancelled, and secondly, that the purchase 
made by persons who are not parties to the 
suit must be treated as unaffested. Nawab 
Zatn-ul-abdin Khan v. Mohammad Ashgar Ali 
Khan (10), Jan Ali v. Jan Ale (11), Ohunder 
Kaniv. Biesessur(12), Mukhoda v. Gopal Ohunder 
(13), Inderjest v. Pootee Begum (14), Siuolal v. 


„12 14 Ind. Oas. 845; 15 0. L. J 446,17 OWN, 


K 17 Ind. Оза. 268; 16 O. L. J. 818. ` 

Т) 33 L A 23, 82 О. 206, 2 A. Sol (b B 71; 1 O.L. J. 
‚ 201 (P. O.). 

AL 168, 10 0. L. J. 815) 

О. W. N. 1182, 0 A Т, J. 


) 
L А. 19 10 A. 100; 5 Bar. P. О. J. 199. 
is 1 B. L. В. 56 10 W, В. (А. C. J.) 164, 
W.R Ё 


(14) 19 W. В. 197. 
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Shambhu Prtsad(15), Janakdhari Lal v. Gossain 
Lal Bhaya (16), Dorasamt Ayyar v. Áninasamt 
Ayyar(17), The question arises, however, as to 
the position of в purchaser who isnot a stranger 
to the suit but is a defendant therein. Is his 
position analogous to that of the plaintiff or 
of an absolute stranger to the proceedings? 
The answer to this question must depend 
upon the reasons for the rule that a stranger 
who purchases in execution of в decree is 
not affected by the subsequent cancellation 
or reversal of the decree. Sir Barnes Peacock 
in Nawab Zatn-ul-abdeen ү. Muhammad 

_ Ashgar Ali (10) refers to a passage from 
‘Bacon's Abridgment, Tit. Error (М, 8), 

which runs as follows.—"if a man recovers 
damages and hath execution by fierifacias 


and upon the fieri facias the Sheriff sells to ^ 


‘a stranger a term for years, and after the 
judgment is reversed, the party shall be 
restored only to the -money for which the 
` {егш was sold, and поё to the term itself, 
because theSheriff had zold it by the command 
of the writ of fiifacias'". This statement of 
‘the law is supported by а long series of 
early .cases: Anon, 
Amnsrs case (19), Bees leys case (920), 
Eyre v. Woodfine (91), Anon. (22), Hoe's 
case’ (23), Methew Manning's caso (24), 
Drury’s case-(25), Goodyera v. Ince (96), Doe d 
Emmett v. Thorn (27). An examination of 
these caseg shows that protection is afforded 
to the purchaser only when he is-a stranger 
to the auit. This is clear when we examine 
the reasons assigned in support of the rule. 
Thus in Bennet v. ‘Hamill (28) Lord 
Hedesdale justified the rule on the principle 
that the stranger who purchases has a right 
to presume that the Court has taken the 
‚Мерв necessary to investigate the rights of the 
parties and has on such investigation properly 
eg asale. To the same effect is the obser- 


I 485; 7 Bom І. R. 585 (Е. B.). 
16 pb 118,18 C. W. 
N dE 
з 


Boe 
aE: 


L. J. 807. 
В. 814. 
В 17; 2 Loon 02, 74 К. В, 384; 





(er) (тета 
(28) Gee TUR 
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vation of Sugden, L. C., in Bowen v. Evans(29). 
The .principle was affirmed by the House 
of Lords in Bowen v. Evans (30) and 
Towmey v. White (31) and by the Supreme 
Court of the United States in Gray v. 
Brignardello (32), Beauregard v. New Orleans 
(33) and Grignon v. Astor (84). The reason 
for Ње rule is uniformly stated to be that 
the stranger purchaser cannot be expected 
to go behind the judgment, to enquire into 
irregularities in the suit, and that it is 
sufficient for him to know that the Court 
had jurisdiction and exercised 1% and that 
the order on the faith of which he pur- 
chased was made and did authorise the 
sale. To the same effect is the observation of 
the Judicial Committee in Rewa Mahton v. Ram 
Kishen Singh (85) and Zain-ul-abdin v. Ashgar 
Ali (10). The reason for the rule obviously 
disappears when the purchaser is himself 
a party to the suit and has notice, or at 
least opportunity of knowledge, of all the 
proceedings therein. The case is clearly 
one for the application of the maxim, 
cessante ratione legis, cessat ipsa lez (when 
the reason of any particular law ceases, во 
does the Jaw itself.) Tbe question has been 
raised in the Conrts of the United States, 
and it has been held that a purchaser at 
& judicial sale, who is & party to tbe pro- 
ceeding &nd in interest, is not & bond fide 
purchaser to the extent that will protect 
his purchase in case of a reversal of the 
decree by authority of which it is made: 
Buchanan v. Olark (36). The condition of 
such a purchaser is unlike that of an 
absolute stranger to the proceedings who 
becomes a purchaser under the decree, such 
stranger is protected, but the sale fails on 
reversal of the decree as to the purchaser 
who is a party in interest orto the pro- 
ceedings. There is only one solitary decision, 
(Чоют v. Donaldson (37), where it was held 
that the protection afforded to strangers 


(29) (1844) 1 J. & L. 178; 6 Ir. Eq. 609; 08 Н. R. 
242. 


en и, 2 H.L.O, 257, 81 R. В. 180, 9 E. B. 1000. 
(81) (1850) ЗН I. 0. 49, 10 E. R. 10, 88 B. Б. #6. - 
(82) 1 Wallace 627; 68 U. B., 17 Law. Ed. 092. 

(88) (1855) 18 Howgrd 497; 59 U. 8., 16 Law. ёч. 


(24) (1844) 2 Howard 819, 11 Law. Ed. 288. 

(85 18 L А. 106 14 C. 18; 10 Ind. Jur, 428, 4 Ваг, 
‚1. 748, 

(36) (1865) 10 Grattan (Va.) 164. 

87) (1857) 18 B, Mon. 380, OF Am. Doo. 128, 


Р.О 


Vol. XXVII] 
KRISHNA CHANDRA Т. JOGENDHA NAHAIN,. 


should algo be extended to parties to the 
Bulb, including the plaintiff-decree-holder 
himself. This case stands alone, and the 
extreme view taken therein has been. ad- 
versely criticised by text-writers. [Kleber 
on Judicial Sales, sections 201, 202 
and 291, Baker v. Baker (38)]. The decision 
in MacBride v. Longworth (39). ia not 
contrary to this view, as that case turned 
upon a Statute which afforded protection 
to all execution purchasers, whether strangers 
or parties to the suit; infact the view taken 
in Buchanan v. Ulark (36) is identical with 
that taken in Hubbel v. Breadwell (40) and 


Walpole v. Ink (41) (Rorer on Judicial 
Sales, sections 132-134). It is obviously 
essential, however, that for the reversal 


of the sale the person whose property has 
bsen sold must bo a party to the рго- 
ceedings. [Wither v. Lattle(42), Tattlev. Superior 
Court (43), Withers v. Jacks (44) (Freeman 
on Executions, section 347). The rule that 
a stranger purchaser is not affectéd by 
the reversal of the decree is based, as the 
cases show, on grounds of publie policy, 
though it operates harshly upon the person 
whose property has been sold and who, it 
may turn ont in the end, was not liahle 
at all to the plaintiff. Weare not prepared 
to extend the scope of the rule and to 
apply it tor the benefit of parties to the 
suit in whose case the reason for the rule 
has uo application. 
properties which haye heen purchased by 
parties to the suit must be re-sold, if necessary, 
in execution of the decree now to be 
made. 

We may add that we do not feel pressed 
by the argument that the decree made by 
the Subordinate Judge is not in conformity 

. with rule 4 of Order XXXIV of the Code. 
That rule, no doubt, contemplates a sale of the 
mortgaged properties, but the decree must 
be suitably modified in exceptional circum- 
stances where a sale of the mortgaged 
propertiea may be impossible. for instance 
where the mortgaged properties have been 


89) (1863) 14 Ohio. ВЕ Rep. 340; 84 Am. Dec. 858. 
40) (1857) B Ohio. 120. 
1859) 9 Ohio. 148. 
42) 58 Call. 870 
43) 74 Оеп. 210. 
44) 19 Cali. 297; 12 Am, B5. Hep. 148. 
e 


88) E 87 Ky. 46°. 
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sold for arrears of revenue, for arrears of 

rent ог” as here, in execution of в decree; 
in such cases, where the property can no 
longer be reached, either in whole 
or in part, the " Conrt is - competent. 
in the exercise of its.inherent. power, to 


` give appropriate directions for the disposal 


of the fund which representa the property. 

The reault is that this appeal is allowed, 
the decrée of the District Judge discharg- 
ed, andthe case remandedto him inorder 
that the necessary accounts may be taken 
and the final decree drawn up. An account 
will first be taken of the sum due to 
the plaintiffs upon the mortgage of the lst 
June 1898. An account wil then be taken ' 
of the sums realised by the plaintiffs from 
the properties purchased by them on the 
4th February 1907, and of which, it is 
said, they have taken possession. Both 
these accounts will be taken up to the 
date of this judgment. The difference 
between these two sums will be taken and 
will be reduced by the sum realized һу 
the sale of the mortgaged properties to 
strangers to the suit. A decree will be 
made in favour of the plaintiffs for this 
reduced sum andthe sum deoreed will carry 
interest at six percent. per annum from this 
date. The judgment-debtors will be allowed 
to pay up the money within three months 
from the date when the decree of the 
Court below is drawn up and signed. If 
the amount is not so paid, the mortgaged 
properties other than those sold to strangers 
on the 4th February 1907, will be * gold 
by the Court for the satisfaction of the 
decretal amount, after the usual order 
absolute has been made. Each party wil 
pay ‘his own costa of the suit upto the 
present stage. The costs of the inquiry 
in the Court below will be in the dia. 
cretion of that Court. The District Judge 
will be at liberty to take the 'aceounta 
himself or to transfer the case for disposal 
to the Subordinste Judge. 

We do not at this stage consider tho 
question of restitution by the defendants- 
purchasers to the mortgagors-defendants 
on account. of their possession of the 
properties they had purchased on ` the 4th 
February 1907. Such question may be 
determined on application to the Court by 
which the sale was held. Bem Madho 
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Singh v. Pran Singh (45), Raghu Singh v. 
Shew Prasad Rat (46). 
Let the records be sent down at once. 
Oas remanded: 


(85) 14 Ind. Оаа. 456; 15 О. L. J. 187. 
(46) 17 Ind. Оаа. 121; 16 О. L. J. 185. 


MADRAS HIGH COURT. 
AppgaL AGAUXST Овран No. 319 or 1913. 
October 23, 1914. 
Preseni;— Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
TRASI DEVA RAO alas ANANTHAYA— 
OgaDrTOR — ÀPPALLANT 


versus 
Pandtt PARAMESHRAYA AND AKOTHER— 
DiTITIOXERS— HRSPONDEXTS. 

Provinical Insolvency Act (ІП af 1907), ss 4, 0— 
Appeal in insolvency procesdings— What parties entitl 
ed to notice—Annual Pracie О. LVI, г.  —Limita- 
tion Act (IX of 1908), s. 14, apphoability of. 

In апаррөё ageinstan ordor passed in an insolvency 
maiter, only the parties affected by the order aro 
entitled to notice. 

In re A Debtor, (1001) 2 К. B. 854, 70 L. J. К.В. 
000,84 L. T. 606, 17 Т І. Е. 586, 8 Manson 247, 
followed. - 

As the Limitation Act is not applicable to proceed- 
ings under the Provincial Insolvency Actthe timo 
during which а petition In insolvonoy was pending in 
a Court not havmg jurisdiction cannot be allowed in 


сора the period for filing a petition under sec- © 
tion 6 of 


о Act. i 
M, Durmuswamy r v. Мба, Sundara 


Aiyanga 
Asyer, 25 Ind. Cas, 610; 16 М.І. Т, 248, followed. 

Appeal against the order of the District 
Court of South Canara, dated 80th Septem- 
ber 1913, in Insolvenoy Petition No. 8 of 
1912. ` 

Mr. В. $йатата Row, for the 
lant. 

Mr. H. Balakrishna Row, for the Respond- 
ente. 

JUDGMENT.—A preliminary objection 
has been taken by the respondent that the 
hearing cannot proceed, because no notice 
‘of the appeal bas been given to the 
creditors other than himself. Section 46 
of the Provincial Insolvency Act specifies 
the class of persons entitled to appeal. But 
no provision specifies those entitled to be 
made, or whom the appellant is obliged to 
make respondenta; and we can obtain no 
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indirect guidance on the point by inference 
from other parts of the Act. For itis not 
possible to hold that all other creditors of 
the insolvent, whether named or not named 
in the petition and whether they have 
appeared at the adjudication proceedings or 
not, аге necessarily parties to whom general 
or special notice of the appeal should issue. 
We decide to follow the English procedure 
stated in English Order УШ, rule 2, 
vide also In re A Debior (1) and to hold 
that only parties directly affected by the 
appeal are entitled to notice. It has not 
been shown that any special circumstances 
exist in consequence of which other creditors 
than those already on the record can be 
supposed to be so ‘affected. We, therefore, 
disallow the preliminary objection. 

On the merita the learned District Judge 
was wrong in holding, as we understand 
him to have done, that the date of presenta- 
tion of the petition was the date on which 
it was erroneously filed in the Subordinate 
Court, before it was filed in the Distriot 
Oourt. He oould do во only with reference 
to section 14 of the Limitation Act; and it has 
been decided by this Court in M. JDuratisami 
Atyangar v. Meenakshi Sundara Asyar (2) that 
the Limitation Act is not applicable to 
proceedings under this Act. As the petition 
can be treated as having been presented on 
the date of its presentation in the District 
Court, it has not been presented in con- 
formity with section 6 of the Provincial Ingol- 
venoy Act within three months of the act 
of insolvency alleged in it. It is, therefore, 
liable to dismissal. The appeal is accordingly 
allowed, the petition being dismissed with 
costs as between the appellant and the 
first respondent in both Courts. The second 
respondent, the insolvent, will bear his own 


costa throughout. 
Appeal allowed. 
K B 854 70 L. J. К. B. 600, 841. T. 
8 Ma 7 


nson 247. 
(2) 25 Ind. Ona. 610, 18 М. L. T. 245; (1914) М W., 
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ALLAHABAD HIGH OOURT. 
Отуп, Reviatox No. 1 or 1914 
May 30, 1914. 
Preseni:—Sir Henry Richards, Kr., 
Chief Justice, &nd Mr. Justice Tudball. 
MUHAMMAD IBRAHIM AND OTHHRS— 
APPLICANTS 
versis 


EMPHROR—Opposrrs PARTY. 

Oriminal Procedure Оойв (Act Y of 1898), г. 476— 
Oowrt-— Successor tn office. 

The expression “Court” in section 476 of the 
Criminal Procedure Code includes the successor in 
office. 

Shaskh Bahadur v. Shaikh Bradatullah Mullick, 6 Ind. 
Cas. 801; 870. 642; 14 O.W.N 790; 12 O.L.J. 45; 11 Or. 
L. J. 407: Nawal Singh v. Emperor, 14 Ind. Ова: 766; 84 
A. 898, 0 A. L. J. 481, 18 Or. L. J. 802, referred to. 


Civil revision from án orderof the Sub- 
ordinate Judge of Agra. 

Meaars. B. Е. О Conor, Sham Krishna Dar 
and Benode Behart, fer the Applicants. 

Measrs. A. Н. Hyves and Lalit Mohan Banerji, 
for the Opposite Party. 

JUDGMENT.—This application arises out 
of an order made bythe Subordinate Judge 
of Agra, directing a prosecution under the 
provisions of section 476 of the Oode of 
Criminal Procedure. The prosecution was 
directed in connection with evidence given 
іп a civil trial, Under the rulings of this 
Court, such an order cannot be entertained in 
revision saye under the provisions of section 
115 of the Civil Procedure Code. It is 
suggested that as the final order directing the 
prosecution was not made by the same Sub- 
ordinate Judge who originally heard the case, 
there was no jurisdiction to make the order. 
In our opinion this ‘contention is without 
forco. We may mention that the first step 
in connection with the prosecution was taken 
by the very same Subordinate Judge who decid- 
ed the civil case. But on the general question 
we may refer to Shaikh Bahadur v. Shatkh 
Bradatullah Malisok (1), where it was held that 
the expression "Oourt? in section 476 includes 
the successor in office: See also Nawal Singh 
v. Emperor (2). We, of course, express no 
opinion whatever on the merits. The appli- 
cation fails and is dismissed with costa. 

e A i 3 i . li . 1. 

Жо, 6 Ind. сы. во; это. 649, 14 О. W. N. 709, 18 

J. 45,11 От 


(2) 14 Ind КАЗБА 899,9 А LJ. 481; 13 
Or..L. J. 80 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
ОвгытхАт, Reviston No. 102 oy 1914. 
June 28, 1914. 
Present:—Sir George Shaw, Kr., J. О. ” 
NGA SAW KH AND OTHBRS—-ÀPPLICANTE 


versus 
EMPEROR—Pnrosaorror. 
Criminal Prooeiwre Üode (Aot V of 1808), ss. 155, 
190 (1) оларса а case reported by Polics— 


When mer СИР A report in & 
non-oognizable case and has reason for doubting 
ita correctness he oan order an investigation under 
section 155, Ortminal Oode, but he cannot 
exambie ihe Police Officer who submitted the 
report as if he was а complainant. 

A Police report in a non-cognisable case is a Police 
PUE. within the e ADR of section 190 (1) œ), 


Mi ements Noe Thong U. В. В. (100406) I, Or, 
Pro. 25; 1 Or. L. J. 104 

Revision against dus finding &nd sentence 
of the Township Magistrate, Natmauk, in 
Criminal Summary Oase No. 29 of 1904. 

Мг.. Н. М. Гайнет, for the Applicants. 

Mr. В. G. Анор for the Crown. 

ORDER.—This case is similar to the one 
dealt with in Criminal Revision No. 101 of 
1914, and three of the accused were convicted 
in that case, vix, Saw Ke, the house-owner, 
Nga Hmeand Nga Te. Here, too,the Magis- 
trate passed sentenced of imprisonment with- 
out the option ofa fine. Saw Ke was sentenced 
to three months’ rigorous imprisohment 
under section 12 (a) for keeping a common 
gaming house on the 9th February 1914. 
Nga Hre, YeGyan and Nyi Bu were senten- 
ced each to two months’ rigorous imprison- 
ment under section 11 for gambliag on the 
same occasion at Saw Ke’s house, they 
having been previously convicted. Nga Te 
was sentenced to one month's rigorous 
imprisonment under section 11 for 
gambling at the same time and place. Nga 
Hme’s previous conviction, as noted in my 
order in Oriminal Revision No. 101, was one 
under section 11, dated the 19th January 1903, 
when he was fined Ra. 15. Ye Gyan’s con- 
victions were one under sections 11 and 12 
(это) on the 5th January 1900, when he was 
fined Re. 15, and the second under section 
10 onthe 2nd May 1908, when he waa fined 
again Rs. 15. Nyi Bu was convicted under 
section 10 on the 3rd August 1904 and fined 
Ba. 50 and again under sections 11 and 12(sic) 
on the 22nd Jnly 1918, when he was fined Ra. 10, 
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The gambling in the present case wey 
Bimila? to that in Oriminal Revision No. 101: 
the stakes were Re. 1. Here the Magistrate 
said: “It appears that accused Saw Ke has 
been carrying on different kinds of gambling 
for some time past in- the neighbouring vil- 
lages of Natmauk.” But there is nothing to 
show that there was any evidence to that 
effect. 

The sentence on Saw Ke ia reduced to.& 
fine of Ra. 100 with 21 days! rigorous im- 
prisonment in default. The sentence on Nyi Bu 
is reduced toa fine of Rs. 50 with ten days’ 
rigorous imprisonment in default. The sen- 
tences or Ye Gyan, Nga Hme and Nga Te 
are reduced in each case to a fine of Rs. 30 
-with seven daye’ rigorous imprisonments in 
default. 

The Magistrate who first dealt with this 
‘case entertained it on a Police report by a 
Head Corstable. He proceeded to examine the 
Head Constable on oath as if he was a com: 
plainant, and then ordered a Police investi- 
gation. As explained 10 years ago in 
Emperor v. Nga Thaung Q), a Police report 
іп a nor-cognizable case is & Police report 
within the meaning of section 190 (1) (b), 
Criminal Procedure Code, and there is no 
authority in the Criminal Procedure Code 
‘for examining a Police Officer submitting 
a Police report under section 190 (1) (0) as 
‘if he was в complainant. 

It was, howéver, open to the Magistrate to 
order an investigation under section 155, 
and this appears to be the proper course 
for Á Magistrate to take when he receives 
f Polico report in a non-cognizahle case and 


has reason for doubting its correctness. 
Q) U.B.R (1004-06) І, Or Pro. 25, 1 Cr. L J. 1047 


BOMBAY HIGH COURT. 
Cnnügsan REVISION AePPLIOATION No. 269 
oy 1914 
August 17, 1914. 
Pracont:—-Mr. Justice Heaton and 
Mr. Justice Shah. 
BHAGUBHAI DWARKADAS AND отнввя 
—APPLICANTA 


torrus 
EMPEROR—Proseouror. 
Criminal Procedure Code (Act V of 1808), s. 144 
(8)—Order directed to publio at large— Operation not 
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confined to particular place— Jurisdiction. 

- An order of a District’ Magistrate, purporting io 
have been pessed undef section 144 of tho Oriminal 
Procedure Code, is made without jurisdiction if its 
operation is not confined to & particular individual or 
to the ро generaly when frequenting or visiting а 
perticular place. 

Criminal application for revision from 
an order passed by the District Magistrate of 
Surat. 

Mr. Seialead (with him Mr. 
Tlauchhoddas), for the Applicants. 

Mr. S. S. Patkar, Government Pleader, for 


Ratantal 


ihe Crown. 


JUDGMENT. 

Snan, J.—Tho District Magistrate of 
Surat, purporting to act under section 144 
of the Criminal Procedure Code, has made 
‚эп order directing “all persons to abstain 
from removing or causing to be removed, 


„ог promoting, aiding, or abetting, directly 


or indirectly, in any way the removal of 
any dogs, either in carts, or otherwise, 
and from preventing or trying to prevent 
or obstruct, directly ог indirectly, the 
in any way and 
from taking possession of or confining such 
dogs." [t is mentioned in the order that 
" it applies to Surat city and all places 
within five miles of Surat city.” Under 
section 144, however, the District Magis- 
trate has power only to direct an order 
to a particular individual or to the public 
generally when frequenting or visiting в 
particular place. It is quite clear that 
ibis order complies with neither of these 
requirements. It is, therefore, made with- 
out jurisdiction. It is needless to con- 
‘sider the other objections urged on behalf 
of the applicants. On this ground alone I 
set aside the order. 

. Heaton, J—I agree. І hold that the 
District Magistrate haa no power whatever 
to issue a prohibitory order to the public, ` 
unless thab power'is specifically conferred 
by some provision of the law. Не claima 
or appears to claim that the power to 
issue this particular  prohibitory order to 
the publie of Surat is conferred by section 
144. But to-me it is quite plain that 
it is not. Clause (3) of that section canpot 
conceiv&bly cover the case, and the power 
to direct &ny person to abstain from n 
particular thing is not a power to direct tho 
public generally from abstaining. 

ЕС Order set asida.. 
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RMPEBOR С. NARAYAN GANPAYA HAYNIE. 


BOMBAY HIGH COURT. 
Causa Rersranos No. 47 or 1914. 
August 10, 1914. 

Present; —Mr. Justice Heaton and 

Mr. Justice Shah. , 
EMPEROR—PgosrzoUroR 


versus А 
NARAYAN GANPAYA HAVNIK— 


AcousmD. , 

Üriminal Procedure Coda (Act Y of 1896), +. 195 
(+) (c) —Bombay Land Revenue Code (Act V. of 1879), 
вз. 189, 197—Hoatation—-Mamlaidar holding inquiry, 
whether Revenus Couit—Record of Righis—Production 
of forged TWill—Sanction to prosecute. 

А. mamlatdar holding an inquiry under Ohapter 
XII of the Bombay Land Revenue Code is a Revenue 
Oourt within the meaning of section 105, sub-section 
(1), clause (c), of the Criminal Procedure Code, and 
sanction is necessary in order to prosecute & person 
for an offence in respeot of a document produced 
before the mamlatdar in the course af the inquiry. 


- Criminal Reference made by the Sessio 
Judge of Калага. E 
Mr. Т. It. Desai, for the: Accused. 

Mr. 8. 8. Patkar, Government Plesder, for 
the Orown. 

JUDGMENT. 

Haarox, J.— The Sessions Judge of Kanara 
has referred to. us a case which has been 
committed to him, on the ground that the 
commitment was illegal and ought to be 
quashed. 

What had happened is this. After the 
death of a certain pérson;'another person put 
forward a Will which, he said, had been made 
by the deceased, and in virtue of this Will he 
claimed a change in the entries in the Record 
of Rights. This claim became a disputed 
claim which, under rules made by the Govern- 
ment, had to be inquired into by the manilat- 
dar, The mamlatdar made his inquiry: he 
saw the Will produced before him. He came 
to the conclusion that there was grave 
suspicion attaching to the Will and he declin- 
ed to recognize it ass basis for any change 
in the Record of Rights. Eventually the 
case was taken up by a Sub-Divisional Magis- 
trate under clause (c) of section 190 of the 
Oriminal Procedure Code and was inquired 
into by him as а Magistrate and finally was 
opmmitted to the Court of Session. Ав І 
mention his proceedings, I would like to say 
this: that they have been conducted in the 
' most painstaking and thorough way and the 
mistake which has occurred is one which, ‘at 
any rate, caste no reflection.whatever on the ' 


INDIAN OASES, 


147 


manner in which he conducts magisterial 
work. The mistdke is this. If the mamlatdar 
in making his inquiry was & “Court” within 
the meaning of that word as used in clause (o) 
of section 195, then a sanction or complaint , 
was required as provided by section 195 
before this case could proceed. We 
have come to the conclusion that the 
mamlaidar in making this inquiry, Was в 
“Court.” I should describe himasa Revenue 
Court,” but it matters very little whether 
you describe him in that way or asa “Civil 
Court." The judicial result is precisely the 
same ina matter of this kind. I say that he 
was a ^ Oourt" for these reasons: he had e 
power to summon witnesses, to take evidence, 
although it may be pot to administer an oath, 
to consider the evidence and to make a final 
order which might be, aa in this case, an order 
of great importance and would be final, unless 
changed by his superior on revision or appeal, 


'until there had been a decision of a Civil 


Court which conflicted with it. It seems to 
me that there are all the ingredients required 
for a Court in th mattera that I have 
atated. Therefore, Е think that a sanction 
was necessary in this cage. But I think it is 
more than a merely technical defect that 
there ів not a sanction, and for this reason. 
Supposing that a person aggrieved had 
applied to the mamlatdar for sanction and 
supposing the mamlatdar had, as he properly 


. ought to do, called on these accused persons 


to show cause why sanction should not be 
given, and supposing then that they seid, 
"annetion should not be given becauBe we 
are about to apply for Probate of this Will; 
if that were their reply, then I say it would 
be a monstrous thing for & Oourt forthwith 
to give the sanction. It might say, "I will 
allow you a month ог two months” or what- 
ever period might be rensonable within which 
to apply for Probate and if within that 
time you have not applied, then I shall grant 
a sanction.” That view of the case shows, 
I think, very clearly thet in & matter of this 
kind where there has been no inguiry into 
the genuineness of the Will by a Cours of 
Probate or by a Civil Court, the conducting 
of в prosecution without a sanction amounts 
to very much more than a mere technical 
defect. 


Ж 
We think that the proper order for us to 
make in this case is to quash the order of. 
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commitment nud the wholo of the proceediugs 
before the Magistrate. Aud if it is determin- 
ed that this prosecution should take place, it 
munsi inko placo with that foundation and 
.beginning which the law requires. 

Sman, J. —I am of-thesnme opinion. The 
inquiry made by the mamlatdarin this case 
was one which he was legally empowered to 
make under the rule&relating to the Recotd 
of Rights. In conducting the inquiry he 
could exercise the powers referred to in 
Chapter XII—particularly in sections 189 
and 197—of the Land Revenue Code. Не 
summoned the party interested and recorded 

eevidence before making his order relating to 
the disputad entry in tbe Record of Rights. 
Settion 198 of the Land Revenue Code has 
uo application tc this inquiry, as it is neither 
formal nor summary under tho Act. It may 
be, therefore, that the mamlatdar cannot be 
deemed a Civil Court for the purposes of the 
inquiry. But І feel clear that the mamlatdar 
holding an inquiry as provided in Chapter 
XII of the Land Revenue Code із a Revenue 
Court within the meaning of section 195, 
sub-section (1), clause (c). As the offence 
in question is in, respect of a document pro- 
duced before the mamlatdar in the inquiry 
rade by him, and ns there is no sanction or 
complaint of the mamlatdar or of any other 
Revenue Court to which he is subordinate, 
it ia clear that the Magistrate had no jurisdic- 
tion to take cognizance of the offence. 
: Order set aside. 


SIND JUDICIAL COMMISSIONER/'S 
COURT. 
CrininaL Revision APPLICATION No. 55 
or 1914. 
July 13, 1914. Е 
Present: —Mr. Fawcett, J. C., and 
Mr. Orouch, A. J. С. 
MUHAMMAD IBRAHIM tcalad 
MUHAMMAD НАТАТ AND AKOTHRR— 
APPLICAN rs 
ternis 


ExXMPEROR—Opposita PARTY. 
Q«nnisal Precedare. Cod» (Act V of 1508), з. 112-- 
Orda: requiring sureties to be clear зв ite terms— 
Arbitiary standard—Heiuctan- tosand su ret y —Person, 
then satisfactory surety— Buiety, rejertion of. 
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The object of tho provisions of Ohapter VIII of ihe 
Criminal Proocduro Codo ія not to consign bad 
charactors to jail, but to prevont thém from commit- 
ting offences to allay public approhonsion. 

An order under &oction 112 mugi be such that if a 
suspoct Lavo n bora flde intention to bo of good 
behavionr, it will not be imposmeiblo for him to find 
sureties. 

Tt ıs unfair to a suspect to сеП оп him to produoe 
sureties of a certain class and then to reject the poras 
offered becauso they do not conform to an arbitrary 
standard not set up in the order. If the sureties 
offered come fairly within the terms of the order, 
they can only be rejected because thoy are personally 
unfit 

Mere reluctance tobe suroly constitutes no valid 
objection unless the Magistrate ів satisfied that the 
surety is, under what amounts to undue influence, 
undertaking & risk which as a reasonable and 
prudent man ће would not teke if a free agent. 

Aman isa satisfactory surety if he isin a position 
to ascertain how the accused is behaving and if 
ho 1з also of suoh character and standing that ho“ 
would not hesitate to apply for cancellation of his 
bond if he saw risk of forfeiture 

А surety should not be rejectod: merely because a 
Police Inspector informs the Magistrate that he ів 
of bad character, when such rejection involves tho 
committal of the accused to prison. 

Application for revision’ of the order of 
the Sub-Divisionnl Magistrate, Mohar. 

Mr. T. 3. Elphinston, for the Applicants. 

Mr. N. Raymond, Publio Prosecutor, for 
the Crown. 


JUDGMENT. 


Onovcg, A. J. C.— This is ап application 
under section 439, Criminal Procedure Oode, 


- asking the Court to review orders passed by 


the Sub-Divisional Magistrate, Mehar, under 
sections 112 and 123, against Abul, son of 
Mahomed Hakim and Mahomed Ibrahim, 
son of Mahomed Hayat. 

By his two several orders under section 
112, Criminal Procedure Oode, dated the 
20th December 1913, the Sub-Divisional 
Magistrate required the two accused to show 
cause why they should. not be ordered to 
execute a bond to be of good behaviour for 
the term of two years in the sum of 
Rs. 1,000, with three sureties jointly and 
severally bound for the like amount and the 
same period. The said sureties were to be 
men not inferior in standing to the two 
accused and of respectable character, living 
in their neighbourhood. 

Mahomed Ibrahim produced five men, 
Karimdad, .Khan Mahomed, Jhamanmal,’ 
Mahomed Sharif and Lekhn. 

Mahomed brahim posseases 198 acres, of 
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t. e. of precarious tenure. He has a bro- 
ther who is said to be owner of a half share, 
but the brother’s name is not entered in the 
. register. The Sub-Divisional Magistrate in 
his order under section 128 commences by 
ruling that, as Mahomed Ibrahim had 853 
acres of land, it would be fair to ask him to 
produce, as a surety of equal standing, a 
zemindar owning 800 acres of land. Accord- 
ingly two of the sureties, lakhu and Mahomed 
Sharif, were -at once ruled out. It is 
asserted that Lakhu has considerable move- 
able property and is a richer man than 
Mahomed Ibrahim. Mahomed Sharif 
possesses 230 acres and is also said to be 
richer than Mahomed Ibrahim. Karimdad 
and Jhamanmal were rejected because the 
Inspector of Police objected to them as being 
of bad character. 

Abul hax 100 acres of land, of which 96 
are held on precarious tenure. The Sub- 
Divisional Magistrate, therefore, ruled .that 
each surety must possess 100 acres, though 
it is asserted that Abul is actual owner 
of only one half of the land registered in his 
name. Of thesix men offered only one had 
100 acres. Four were also objected to on the 
ground that they were Lakhyars—said о be 
a tribe of unruly tendenciea—and five on the 
ground that they lived in the accused’s 
village of Nao Goth, which bearsa bad reputa- 
tion. Only one of the sureties was objected 
to on the ground that he himself borea 
bad character. © ^ —— 

Mr. Elphinston who appears for the 
Applicants objects to the orders, onthe grounds 
that the character and olass of sureties are 
not clearly defined, that the amount of the 
bonds is excessive, and that the sureties have 
been unreasonably rejected. 


The object of the provisions of- Chapter 
VIII is not to consign bad characters to 
jail, but to prevent them from committing 
offences and to allay publio apprehension. 
The theory underlying these provisions is 
that, if a bad character can get в couple or 
more respectable people who know him to 
apoopt his assurance that he will be of good 
behaviour for a defined term and to back their 
opinion by risking a gnubstantial sum 
of money, the probability is that he really 
intends to reform, and it will be safe to leave 
him at large. Buta prudent man will not 


INDIAN 


OASES. 149 


ordinarily gnarautee the good behaviour of a 
bad character unless he is in ẹ position to 
exercise direct control over him, or ‘unless 
he has opportunity of watching, or of obtein-. 
ing information with regard to, his behaviour 
from time to time, so that in the event of tho 
suspect resuming his bad habits timely notice 
may be given to the Police or he, tho surety, 
may apply to be discharged. 


Powers are given to the Magistrate to 
determine the amount of the bond to be 
executed, the number, character and class 


. of sureties required, and also to reject any 


particular surety as being unfit. But these 
powers must, of course, be reasonably exercis- 
ed, and the order under section 112 must 
be such that, if a suspect have a bona fide 
intention to be of good behaviour, it will 
not be impossible for him to find sureties. 

Tbe order under section-112 should also be 
clear in its provisions. It is obviously unfair 
to a suspect to call on him to produce sureties 
of a certain class aud then to reject the 
persons offered, becanse they do not conform 
to an arbitrary’ standard not set up in” the 
order. In the present case, the suspecta were 
ordered to produce sureties “not inferior in 
standing to themselves.” The dictionary 
definition of “standing” is “condition in 
society; relative position; reputation; rank.” 
It is not, in our opinion, unreasonable to 
stipulate that the surety shall be of at least 
equal standing to the accused, but we oon- 
sider it unreasonable for the Magistrate to- 
reject sureties as of inferior standing merely 
because they are not xemindars with at 
least 300 acres of land registered in their 
names. If the Magistrate oonsidered it 
necessary to limit the sureties to such a class, 
he should have so statedin his order under 
section 112. 


Having regard to the fact that the suspects 
have been able tə produce sureties for 
Hs. 1,000, we are not prepared to.say that 
ihe amonnt WAS, in this particular case, 
excessive, but it is to be noted that when 
three sureties signa bond in the form given 
in Schedule V to the Criminal Procedure 
Code, they are jointly and severally liable to 
pay the amount of the bond, buéall three 
of them cannot be enllod on to pay tho wholo 
amount; the sum named can only be го 


covered once. 
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lt ia obviously unfair to an accused person 
to order him to produce sureties living in 
his neighbourhood and then to reject the 
men offered because they are his neigh- 
bours. If the sureties offered come fairly within 
the terms of the order under section112, they 
can only berejected becausethey are personally 
unfit. The Magistrate lias in this case 
objected to sureties wholesale because they 
live inthesame village as Abul, though against 
four of them there was no personal objection. 
Nor is it reasonable to reject a surety mere- 
ly because he is of the same castelas accused, 
unless the order under section 112 hag im- 
posed such a limitation. 

Tt has been laid down by this Court in 
Emperor v. Най Usman (1) that the pro- 
ceedings under section 122 are judicial pro- 
ceedings within section 1, Evidence Act; 
a surety, therefore, should not be rejected 
merely because a Police Inspector informs 
the Magistrate that he is oftbed character, 
when such rejection involves the committal 
of the асопяәа to prison. Though it is 
not contemplated, and it is not, in my opinion, 
necessary, that all p gs under 
section 122should be оЁ в formal judicial 
character, yet where the issue, whether ‘or 
not the ~accused shall be committed to 
prison, is narrowed down to the question, 
whether а  partienlar person is in the 
opinion of the Magistrate a fit person to 
be surety, the Magistrate cannot properly 
bese his order on‘an adverse opinion formed 
on statements which no judicial tribunal 
could accept as evidence. 


In other cases which are 78 us to-day, 
the same Magistrate has rejected sureties 
because they offered themselves unwillingly 
or out of pity for the accused’s children, or 
because they were not of standing sufficient 
to restrain the accused from stealing. Now, 
it may be taken that no person in Bind. will. 
ingly becomes surety for a badmashk; by во 
doing he not only risks a substantial sum of 
money but exposes himself to the displeasure 
of the Police; some degree of importunity is 
probably always necessary before a man con- 
sents to offer himself. Mere reluctance to 
be surety constitutes no valid objection 
unless the Magistrate is satisfied that the 
surety is, under what amounis to undue in. 


(1) 7 Ind. Cas. 502; 48.1, В, 1811 On L. J. 407. 
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finence, undertaking a risk which as a rea- 
sonable and prudent man he would not 
take if a free agent, that is to say, he 
ia offering himself asa surety notwithstand- 
ing that he has no confidence in the accused’s 
promise to reform, or in his own powers of 
effectually preventing misbehaviour. Nor is it 
of itself] a disqualification that a person cannot 
exercise active physical controlover accused. 
It ів, no doubt, an advantage in в surety to be 
in a position to sendifér the accused from time 
to time, to question and to warn him, or 
to put physical restraint on him; but a man 
may be a satisfactory surety if һе. ів in в posi- 
tion to ascertain how the accused is behaving, 
and if he is also of such character and 
standing that he would not hesitate to apply 
for cancellation of hia bond if he saw risk 
of forfeiture 


We reverse the order under section 123, 
except so far as it relates to the acceptance 
of Khan Mahomed as surety for Mahomed 
Ibrahim, and direct the Magistrate to re- 
consider the question of accepting the 
sureties offered, with due regard to the 
above remarks, and to pass fresh orders 
under section 123., 


The accused must enter into their personal 
Teoognixances in Rs. 2,000 each to appear 
before the Sub-Divisional Magistrate until 
disposal of the case. 


Fawourtt, J. O.—-I -concur with the order 
proposed by my learned colleague and the 
general observations made by him as to the 
principles on whioh the powers under gece 
tions 112, 122 and 128 of the Criminal 
Procedure Code should be exercised. Though 
a Magistrate has, under section 122, a wide 
power to reject proposed sureties as unfit 
and his discretion inthe matter should not 
be lightly interfered with, yet itis certainly 
not intended by the Legislature that this 
power should be used merely to prevent а 
badmash giving security and ensure his being 
committed to prison. In the present case, 
as is clearly pointed out by my learned 
colleague, the rejection of many of the 
sureties infringes the provision in seotich 
118 that no person shall be ordered to give 
security of a nature different from that 
specified in the order under section 112, or 
is based on an obyiously unfair reason. 
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As regards the Magistrate's reliance on 
the statements of the Police Inspector as 
to some of the sureties being of had 
character, I must confess that I share the 
doubt expressed by Coxe, J, in Kalu Mirsa 
v. Emperor (9) whether section 192 really 
contemplates an inquiry in the form of a 
judicial proceeding at all. I am bound, 
however, by decisions of this Court to the 
contrary, and in any ense І think it 
desirable that a Police Inspector, who 
makes statements of this kind, should do 
зо on oath. Otberwise, the Magistrate’s 
procedure does not seem open to objection, 
as he allowed the sureties concerned to 
answer the Inspector. It- would, however, 
have been better if ho had checked the 
Inapector’s statement in regard to 
Jhamanmal in the manner in which he says 
it could easily be done. 

I concur with my learned colleague that 
the order, under section 112, that the sureties 
should. be “of a standing nob inferior to 
the applicants”, is not unreasonable or so 
vague a3 to be ‘nnenforceable, as conten ed 
by applicant’s Counsel. But the learned 
Magistrate has clearly gone beyond a rea- 
sonable and proper interpretation of this 
condition. 

Order reversed. 

(2) 6 Ind. Ons. 20, 87 O. 01; 11 Or. L. J. 23; 4 C. 
ҮҮ. N. 49 





ALLAHABAD HIGH COURT. 
ОвтыгчА APPEAL No. 715 or 1914. 
September 17, 1914. 

Prosent; —Mr. Justice Piggott. 
SURJAN SINGH AND OTHWRS— APPRLLANTS 
versus 
EMPEROR—Opposita PARTY. 

Procede е —Сонјевгіоп by sone of accused —Failure 
of Judge to reoord thew conviction —Contietion along 
with others—Irreg uta ity, affect of 

If some of the accused in в Sossiona trial plead 
„guilty to the charge, their conviction should be recard- 
ed then and there, but if the Sessions Judge convicts 
them after he has taken evidence against the othor 
accused and does not take into account their con- 
fosaion in g sentence upon the others, he 
eommits only а curable ity. 

Criminal appeal from an order of the First 
‘Additional Sessions Judge of Aligarh. 

Mr. Lalit Mohan Banerji, for the Crown. 

JUDGMENT.—Surjan Singh, Jhandu 
Singh, Thakari Singh, Lakbpat Singh, Kallu 
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and Babu Singh appeal against their con- 
viction of an offence of dacoity under section 
395 of the Indian Penal Oode and the 
sentences passed uponthem. In their peti- 
tions of appeal they all assert that the Police . 
have got up & false case against them, and one 
or twoofthemallege enmity against the village 
hendman or village watchman. Asa matter 
of fact Jhandu Singh and Kallu pleaded 
guilty in the Court of Sessions and have 
been formally convicted on their own plea of 
guilty. The learned Seasions Judge has com- 
mitted an irregularity of procedure, in that he 
went on with the trial and did not record the 
conviction of Jhandu Singh and Kallu until e 
after he had taken the whole of the evidence 
and was passing judgment in respect of all the 
accused persons together. He had a discre- 
tion either to accept ог not to accept the plea 
of guilty entered by Jhandu Singh and 
Kallu. If he desired to hear the whole of the 
evidence in the case, in order to satisfy him- 
self that these men as well ав the other ncoused 
persons were renlly guilty, or in order to 


enable him to form a satisfactory opinion as to 


the gravity of the offence committed and the 
nature of the sentences reqnired, he was 
perfectly entitled to refuse to act upon the 
plea of guilty and to proceed with the trial 
as against all the accused persons. If, 
however, his intention, was to accept the 
piea of guilty entered by Jhandu Singh and 
Kallu, he should have convicted them at.once, 
and whether or not he deferred sentence 


until after he had heard the evidence, 
he should have proceeded with* the 
trial as against the remaining four 


accused persons only. If the learned Seasions 
Judge had taken into account the confessions 
made by Jhandu Singh and Kallu as against 
the remaining appellants, I should have 
felt it necessary to order a new trial so far as 
those four appellants are concerned; but I see 
thatthe Sessions Judge, although his procedure 
was somewhat irregular, has been careful 
notto refer to the confessions of Jhandu Singh 
and Kalln as implicating any of their co- 
accused. I have examined the evidence 
against each of the appellants, which has 
been carefully summed up by the learned Sea- 
sions Judge, and I have no doubt that he 
was right in convicting all of шеш; I dismiss 
_ their appeal. 


ad dismissed, 


152 


OHANGA RHDDI о. RAMANAMY GOUNDEM. 


MADRAS HIGH COURT. 
Ornak Ravisiox Casa No. 459 or 1914. 
ОвгыгхАі, Ravisiow Petrrion No. 386 * 
oy 1914. ^ 
November 12, 1914. 
Prosent.—bMr. Justice Ayling. _ 
OHENGA REDDI--PuaTITIONEE 


© versus 
RAMASAMY GOUNDEN AND ANOTHRE— 
Оохнтев-Ритгттонивв Nos. 1 АЖР 2— 


RaSPONDENTS. 

Orimenal Proosdsre Code (Act V of 1896), ss. 145, 
5l T— Property ‘attached under s. 145-—Oancelment of 

оз der—Disposal of property—Proper ordar— Practice. 
Whore, after attaching certain properties under 
> ion 145 of the Code of Ortminal Procedure, the 
order wason inquiry cancelled on the ground that 
there was no immediate danger of & breach of the 


poesoe: 

Hold, thatin such a case the Magistrate has no 
jurisdiction to direct that the attached propertios 
should be delivered to one of the parties, as that 
would be in effect deciding the question at issue 


one of the parties establishes its right in o Olvil 

Quere—-Whether section 517 of the Code of Orimi- 
nal Procedure applies to such cases? 

Petition, under sections 495 and 439 of 
the Code of Oriminal Procedure, 1898, 
praying the High Oourt to revise the order 
of the Sub-Divisional Magistrate of Vellore, 
2 теша Miscellaneous Petition No. 10 
[t . 


Mr. О. V. Ananthakrishna Atyar, for 
the Petitioner. 


The Public Prosecutor, for the Government. 


ORDER.—In this case the Magistrate, after 
taking action under section 145 (1) of the 
Oriminal Procedure Oode, attached the pro- 
perty in dispute (certain trees) and had 
the produce collected and kept in custody 
of the Village Officers. Subsequently he 
came io the conolusion that there was no 
danger of а breach of the peace, and can- 
celled his preliminary order and released 
the attachment. The question of disposal of 
the collected produce then had to be desided; 
and the Magistrate directed that tt should 
be delivered over to one of the contesting 

ies the land patiadars, on the ground 
that the accessories relating to land must 
be presumed to follow the principal. 

This is, in-effect, a decision’ of the 
question ab issue between the perkies, after 
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the Magistrate had cancelled his proceedings 
and declined to inquire into the said 
question. 

The Public Prosecutor argues that the 
Magistrate is ontitled to pass such an 
order under section $17 of the Oriminal 
Procedure Code. Hven if’ this be so, it is 
an order subject to revision by this Oourt. 
The only proper course for the Magistrate 
to take under the circumstances recited 
above was to retain the produce in the 
custody of the Village О сеге until one 
perty or the other obtained an order of & 
Civil Oourt in its favour. Of course, if 
the property were perishable 
to keep in safe custody, it might be sold 
and the  sale-proceeda kept in deposit 
pending the same event. 

The order of the Magistrate is hereby 
cancelled. Р 

Order set aside. 


— 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Cemar RxpogT No. 60 or 1914. 
July 13, 1914. 
Preseni;—Mr. Fawcett, J. O., and 
Mr. Orouch, A. J. C. 
EMPEROR-—PROBSBCUTOR 


vorsus 
KHUBOMAL.—AOOQU8ED. 

Orimtnal Procedure Code (Act V of (808), s. 470 — 
Order to prosscute—Oharge to be olearly apeoifled— 
Power of Magistrate to order prosecution under s. 182, 
Indian Penal Code. 

An order under section 476, Oriminal Procedure 
Oode, should specify clearly the exact charges against 
the acou-ed. · иа 3 

The mere fact that no sanction is ease | or 
a prosecution under section 182, Indian Penal 9, 
does not deprive n Court of jurimdiotion to order that 
prosecution under section 476, Oriminal Prooodure 
Oode 


Report against the order of the Sub-Divi- 
sional Magistrate, Tando. 

Mr. Е. Raymond, Public Prosesutor, for 
the Crown. 


JUDGMENT. ud 


Бажоятт, J. O.—The learned Sessions 


` Judge asks us to set aside the Sub-Divi- 


sional Magistrate’s order under section 476, 
Criminal Procedpre Uode, on the following 


or diffionlt ' 
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grounds. The first is that the false inform- 
ation in respect of which the prosecu- 
tion of Khubomal has been ordered falls 
under section 182, Indian Penal Oode, and 
not under section 211, Indian Penal Code, 


the section under which he bas been sent, 


for trial. Assuming that this view is 
correct, still we do not think that there 
is any sufficient ground for our inter- 
ference in revision. Section 476 empowers 
o Oourt to act under that section in res- 
pect of j any offence referred to in section 
195 and **** and brought under its notice in 
the course of & judicial proceeding." Section 
182, Indian Penal Code, із referred to in 
section 195 and the alleged offence (whether 
it falla under section 182 or section 211, 
Indian Penal Code) was brought to the 
Magistrate’s notice in a regular trial before 
him. The mere fact, therefore. that no вапс- 
tion of the Court is required for Khubomal’s 
prosecution under section 182, Indian Penal 
Oode, does not deprive the Magistrate of 
jurisdiction to order that prosecution under 
section 476. 


We also think that the question, ет 


the case falls under section 211 or 
section 182, Indian Penal Code, (if 
the information given by Khubomal is 


proved to be false) is one which is best 
left’ to the trying Magistrate, who can 
under section 238, Oriminal Procedure Code, 
convict under section 182, Indian Penal 
Oode, though the acoused may be only 
charged under section 211, Indian Penal 
Code, for ав ruled in Bhokteram v. Heera 
Kolita (1) and Emperor v. Sarada Prosad 
Chatterjee (2) an offence . under section 
211 includes an offence under sec- 
tion 182. It is also better to proceed in 
the first instance under section 211, Indian 
‘Penal Code, because if it were eventually 
held that the case really fell under. that 
section, a conviction under section 182, Indian 
Penal Code, might be upset merely on the 
ground that section-211, Indian Penal Code, 
and not section 182, was the appropriate 
section under which to frame в charge, cf. 
Айша Tatoba Munde v. Emperor (3). As 


1) 5 0. 184. 

2) 820.180 ; 20r. L. J. 171 

3 ?0Ind. Oas. 747; 14 Or. L. 7.401, 16 Bom. L. 
В. 574, 


. 
* 
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stated in Rayan Кин, v. Emperor (4), the 
main teat whether & person makes a ‘chargo’ 
within the meaning of section 211, Indian 
Penal Code, is, "does the person who makes 
the’statement, which is alleged to constitute 
the ‘charge,’ do no with the intention and 


object of setting the oriminal law in 
motion against the person against 
whom the statement is directed.” : This 


question of intention is one which in & 
case like this can only be properly de- 
termined after hearing evidence; and even 
if .the 8ub-Divisional Magistrate has express- 
ed the view that the aim of Khubomal was 
merely to have Shah Beg removed (though 
we do not think the Magistrate really means 


„ this), still that opinion is not conclusive. 


The second ground, on which our interfer- 
ence is recommended, is that the prosecution 
under section 193, Indian Penal Code, in 
respect of Khubomal’s statements on oath, 
which are reproduced in the-Magistrate’s 
first order of 10th January 1914, is not 
likely to be successful. But we do not 
think themere fact that the Sub-Divisional 
Magistrate called upon Shah Beg to enter 
on his defence in the other case is sufficient 
ground for this view; and if the charge of 
extortion against Shah Beg is proved to 
be false, the statement in question will 
also be false. As” 
pointed out by the Seasions Judge, 
Khubomal cannot be chafged under ‘section 
193, Indian Penal Oode, in respect of 
any statement contained tn the pettiion, and 
ihe Magistrate presumably did поё intend 
to prosecute him merely because his state- 
ments on oath were discrepant with a 
statement in the petition. 


We, therefore; see no sufficient ground to 
interfere and direct that the record be 
returned to the Court concerned. We would, 
however, pointont to the Sub-Divisionsl Magis- 
trate that his order under section 476 should 
have specified more clearly the exact charges 
against the accused, and not have left his. 


meaning so much in doubt. 


Овосон, A. J C.—1 concur in the proposed 
order. Though | am not prepared to state 
as a genere] rule of universal application 
that an offence under section 211 includes 
an offence under section 182, there are 


(4) 26м: 640, 1 Wetr 100, 


- 
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undoubtedly cases, of which the present 
one is an instance, in which when a charge 
has been framed under section 211, the 
accused may be convicted of an offence 
under section 182 by application of section 
288, Criminal Procedure Code. 


BOMBAY HIGH COURT. 
СівіміхАІ, Ruviston Appiiaation No. 329 
or 1914. 

September 25, 1914. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 


du rs MANKU BALA PATIL-—AÀPPLLICANT. 

бинаа] Procedure Code (Act V of 1808), s. 476— 
District Registrar, whether Cowit—Jur ndiction . 

A District Registrar, as provided in section 106 of 
the Criminal Procedure Code is not a "Court" and 
has, therefore, no jurisdicmon to make an order 
under section 476 of the Code 

Obiter dictwm:-—~What is declared not-to bo а “Court” 
for the purpose of section 195 is also nota Court for 
the purpose of section 476. 

Criminal application for revision from an 
order passed by the District Registrar of 
East Khandesh. - 

Mr.-P. B. Shingne, for the Applicant. 

Mr. S. 8. Patkar, Government Pleader, for 
the Crown. 


JUDGMHNT.—We desire to point ont to 
the District Registrar in this caso that he 
hag, no jurisdiction to make an order under 
section 476, because, as provided in section 
195 of the Oriminal Procedure Code. the 
District Registrar is not а “Court” and 
section 476 is во intimately connected with 
section 195 and is designed to serve a 
‘purpose so similar to that served by section 
195 that we cannot doubt that what is 
declared not to be a “< Court” for the purpose 
of section 195 is also not & Court for the 
purpose of section 476. We do not, however, 


interfere with the order for this reason 


that precisely the same practical result 
would be brought about by the presentation 
of а complaint of the offence to a Magistrate 
who has jurisdiction to inguire into it; or 
by the District Registrar as & Magistrate 
proceeding under sub-section (1), clanse (с), 
pf section 190 of the Oriminal Procedure Code. 
. Application rejected, 
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PUNJAB CHIEF COURT. 
СвтмтхАг Ңнүтвгок Perrriox No. 1040 or 1914. 
August 17, 1914. : 
Present:—Mr. Justice Scott-Smith. 
JHANDU RAM—Acousep—Parrmoxgr 


versus 

EMPEROR—Paoszourog—ResPONDWNT, 

Стата Pioceliure Code (Act V of 1598), « 110 
—Bad _lhieelihood—General repute, evidence of, 
nature of. 

Where security under section 110, Oriminal Pro- 
m a porson on the 
ovidence of goneral repute only, that repute should be 
proved to be universal and there should be no doubt 
about it. 

Therefore, where the only evidence 
accused is that of general repute and it is Эрл 
univerzal, it 18 not safe to bind him over on such 
meagre and doubtful evidence. 

Mast, Khar v, Queen-Kmpress 2 Р, R. 1897, Cr., 
followed 

Petition, under setion 439 of the Criminal 
Procedure Code, for revision of the order 
of the District Magistrate, - Muzaffar- 
garh, dated the 7th April 1914, affirming 
that of the Honorary Magistrate, Firat Class, 
Alipur, dated the 28th of Febrnary 1914, 
ordering the petitioner to furnish security 
and personal recognizance in the sum of 


' Ra. 300 each to be of good behaviour for the 


period of one year or in default to undergo 
one year's rigorous imprisonment, 
Mr. №. C. Mehra, for the Petitioner. 


JUDGMENT.—This is an application for 
revision of theorder of Malak Ghaung Bakhsh, 
Honorary Magistrate, Alipur, calling upon ihe 
petitioner to furnish security for one year to be 
of good behaviour under section 110, Oriminal 
Procedure Code. The order of the Magis- 
trate was confirmed on appeal by the District 
Magistrate. 

The petitioner, Jhanda Ram, isa goldsmith 
wbo, along with his brother, pays Rs. 20 
income-tax. He lives in the town of Alipur 
and has a shop there. He has never been 
convicted of any offence, nor has he ever 
been tried in the Criminal Courts. Further- 
more, no stolen property has ever been 
found in bis honse, and only on one 
occasion жез hig house searched in 
connection with a theft. It was во searched 
in connection with the theft of Lala Ti$th 
Ham, Treasurer of Alipur, but the fact loses 
significance in the presence of evidence of 
lala Tirath Ram himself, who says that he 
told the Police that he did not suspect Jhanda 
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Ram and has testified to his good character. 
Tt does not appear that the petitioner was 
suspectd in any other case of theft, and the 
evidence against him is that of general 
repute- only; and out of the prosecution 
witnesses, Asa Nand and Palla Khan Zatldar 
were forced to admit in oross-examination 
that they knew nothing definite against him. 
On the other side, Lala -Tirath Ram and 
others, including two income-tax paying 
shopkeepers, have given evidence that the 
petitioner is a man of good character. In 
Мати Khan v. Quesen-Empress (1) it was held 
that “when security is taken from a man under 
section 110, Criminal Procedure Code, on 
evidence of general repute only, that repute 
should be proved to be universal and there 
shonld be no doubt about it.” Now, in the 
present case the only evidence against the 
petitioner ia that of general repute and it is 
by no means universal, and, in my opinion, it 
- ія not safe to bind him over on such meagre 
and doubtful evidence. The revision is 
allowed and the order of the Magistrate 
calling upon him to execute a bond is set 
aside and he is discharged. . 
Revision allowed. 
(1) 2 P. R. 1897 Cr. 


BOMBAY HIGH COURT. 

CnixursAn RavisroN APPLIQATION No. 228 

or 1914. 
September 80, 1914. 
Presenti—Mr. Justice Heaton and 
Mr. Justice Shah. * 
In тв BANGAPPA GADIGEPPA— 
APPLIOANT. 

Ormninal Procedure Code (Act V of 1808), s. 106 
—PBanctiow, whether gramied «oithout application — 
Defect of proceduis o) fom in granting sanction, 

ect of. 
bs Court oan give a sanction under section ^ 106 of 
the Orimmal Procedure Oode even if no application 
is made to the Court for it. 

Per Shah, J.—Any defect of procedu:e or form in 
granting a senction cannot oonvert tha sanction 
-intọ a complaint, , 

Oriminal application for revision from an 
order passed by the Seasions Judge of Khan- 
desh. 

:Mesars. G. Б. Bao and №. V. Gokhale, for 
‘the Applicant, А 
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Mr. S. S. Paikar, Gorvernment Pleader, 
for the Crown. 


. JUDGMENT. 


HEATON, J.— This is one of five cases in 
which the Collector gave what he considers 
& sanction in each case for the prosecution 
of certain persons for giving false evidence. 
The persons against whom “these assumed 
sanctions were given appealed to the 
District Judge, and he held that in accordance 
with the terms of clause 7 of section 195 of the 
Criminal Procedure Code the appeal did lie to 


‘his Court. That view. has not been contested 


here. The District Judge, however, also 
held that the writing given and signed by 
the Oollector was not a ‘sanction but was 
a cowplaint, and thathe had no power to 
interfere. Against these five orders, the 


‘applicants lave come to пя in revision. 


“Except in one point 1 am unable: to 
understand why these documenta are not 
to be regarded as sanctions. In terms 
they are most definitely sanctions. They 
fultil, so far аз I-can see, every ‘single 
requirement of Rcction 195. But apparently, 
it has been held elsewhere that a sanction 
presupposes ап application. That appears 
to me to be departing ontside the terms 
of section 195, and in this Oourt we have 
not acted on the assuniption that a Court 
cannot give a sanction under section 195 
of the Criminal Procedure Code if there 
does not happen to be an applicant. I 
think; therefore, that as a matter of law 
the District Judge is wrong, that those are 
sanctions, and thatthe District Judge must 
deal with these sppeals according to law 
on the assumption that they are sanctions, 


But I should like to add this. Having 
come tothe conclusion that sanctions enght 
to be given, I think that the Oollector 
acted precisely as he ought to act. We 
have often in this Court deprecated the 
giving of sanctions to private persons, because 
we know that in certain cases they are 
not used as they ought to be used, bat 


-are used for the most improper purpose 
.&nd in а way which brings the administration 


of justice into contempt. We have often 
advocated that sanctions, when they are 
given, should be given to some responsible 


-Government servant, and perhaps ‘of all, 


the most appropriate is the one whioh, ig 
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.this case, was chosen by the Oollector; 
and that is the Government Plesder. 

The appeals must be sent back to the 
-District Judge to be disposed of by* him 
acoording to law. 

Suan, J.—I agree. I desire to add that 
in these cases the Collector sanctioned 
the prosecution of the petitioners and that 
sanctions were drawn up as contemplated 
by section 195, Criminal Procedure Code. 
I am unable to hold that the writing which 
purports to be a sanction under section 195 
is defective in form. In.my opinion the 
sanction is subject to no such infirmity as 
is mentioned in the order of the District 
Judge. In any event, itis quite clear that 
the document which purports to be a sanction 
is not a complaint within the meaning of 
section 195, Oriminal Procedure Code. 


. Assuming that the sanctions granted were 


open to any of the objections referred to 
by the District Judge, it would be no ground 
for holding that itis not a sanction, Any 
defect of procedure or form in granting 
a sanction cannot convert the sanction into 
% complsint. 


* PUNJAB CHIEF COURT. 
- FULL 6ENCH. 
December 23, 1912. 

Present: — Mr. Justice Robertson, Mr. Justice 
` Kensington, Mr. Justice Rattigan and 
Mr. Justice Shah Din. 

In the matter of Мв. M., signer (inaps TS 
o» THE Онер Ооскт, Рон;АВ, LABORE. 

Legal Practitioners dct (XVITI of 1879), s. 18 ci. (Л), 
—-Pleader retaining in his services suspected tout 
gei o false statement—Professional misconduct. 

À. Pleader, who safier having given a very clear 
promise to tho Bar Oouncil to diamiss N, whose 
name had been entered in the list of 
toute and to whom notico hdd been issued to show 
ceuse why he should not be proclaimed as a tont; 
retained N in hia servico and made a distincily falso 
promise in order to escape tho further action of the 
Council and broke that promise, aud subsequently 
when an inquiry was made from him, 
made a false statement, false to his knowledge, re, 
ing the omployment and notice, etc., of the dismissal of 
М, is guilty af professional misconduct under soction 13, 
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clause (f), of Act XVIII of 1879 and is lablo to 
be either dismissed or suspended for a certain 


period. 

Trialof & First Grade Pleader of the Chief 
Court under section 13, clause (f), of the 
Legal Practitioners Act, XVIII of 1879. 


Mr. Brbadway, for the Crown. 

Mr: Obedullah, for the Pleader. 

FAOTS.—In ассогЧкпсә with the fallow: 
ing order of the Chief Judge an inquiry 
was held into the conduct of. Mr. M——Pleader, 
by, a Full Bench of four Judgea:— 

“I order an inquiry into ihe professional 
conduct of Mr. M—, a Pleader of this Court, 
upon the charges contained in the statement 
hereto annexed and I direct that the inquiry 
be held by a Bench consisting of three Judges 
of this Courton Friday the 25th of October, 
1912."— 8d. A. Reid, Chief Judge. 

By a subsequent order of the Chief Judge the 


-Bench consisted of four Judges, Robertaon, 


Kensington, Rattigan and Shah’ Din, 
Judges. 

Notice was duly issued to Mr. M—to show 
cause why he should not be suspended or 


dismissed under section 18 of the Legal 


' Practitioners Act, 1879, in respect of the 


following charges:— 

“That you— 

(a) knowing that, on the 7th December 
1910, your application, to have one Nabi 
Bakhsh enrolled as your legal clerk, had been 
refused; 

(b) having been informed, on the 9th 
May 1911, by the Bar Council that the aaid 
Nabi Bakhsh was а tout, and that a notice 
had been issued to him by the Registrar of 
the Chief Court to show cause why his name 
should not be placed on the list of touts; ` 

(c) having represented on the same date 
to the Bar Oonncil that the said Nabi 
Bakhsh was employed by you merely as a 
private or menial servant and had nothing to 
do with your legal work; 


(d) having been informed by the Bar 
Council on the same date that your explana- 
tion was not considered satisfactory and 
that it was extremely undesirable that you 
should retain in your service, under any 
plea whatever, a man who was not a house- 
hold servant and was professionally a 
lawyer's clerk and whose employment had 
been negatived: «nd | 
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- (e) having promised on condition that 
the matter was abandoned to forthwith 
dismias the said Nabi Bakhsh and not to 
employ him in any capacity, 


continued thereafter and ЫШ July 1911, 
io employ the said Nabi Bakhsh in the 
capacity of your legal clerk; ; 


“(у) that under the circumstances enumer- 
ated above you continued to retain the said 
Nabi Bakhsh in your service; 


“(si¢) that you made the following false 
statement in a letter, dated the lat May 
1912, to the Registrar, Chief Court:— 


‘The only thing I kmew against him 
(Nabi Bakhsh) waa a trivial conviction 
under section 504, Indian Penal Code, and 
a quarrelsome temper which gained him a 
host of enemies.’ 


(тт) that you also falsely verrons dd and 
suggested in the said letter thatthe said 
Nabi Bakhsh was not employed by you as 
your Jegal clerk.” 


At the inquiry Me. Broadway, who 
appeared for the President af the Bar 
Council, was entrusted by the Oourt under 
rule XXI of the Rules and Ordera of 
the, Ohief Court, Volume ПІ, ‘page 69, 
with the conduct of the case against the 
Pleader, and Mr. М. was represented 
by Mr. Obedullah, Pleader. The evidence 





put forward for the parties was duly heard 


and considered and thereafter the Bench 
which heard the case passed the following 


ORDER. —"We should note that at the com- 
mencement of the 2nd day’s hearing Mr. 
Obedulla, on behalf of Mr. M——-, proposed -to 
admit all the charges and to leave the case 
entirely: in the hands of the Court. Upon 
Snquiry from "Mr. M himself, however, it 
appeared that he was not prepared to accept 
his(Pleader's) advice and that such ‘admissions 
as he was prepared to make were of a very 
qualified character. We preferred, therefore, 
to hear the case to the end, and the cross- 
examination of Mr. M. which was then 

proceeding was continued and finished. Mr. 
Obedfilah, thereafter, &ddressed us on behalf 
of Mr. M.——-and orders were then passed 
upon the merits of the case as follows :— 

We are all agreed upon what is to be done 
and upon what has been proved in this 








- &nd applied in the 


inquiry. It appenra to us quite clear. that 





brought into intimate connection with one 
Nabi Bakhsh, who had lately been convicted 
of the offence of cheating, he having falsely 
represented his employer, Mr. M. , to be 
the Hon'ble Mr. Muhammad Shafi, a Barrister 
in large practice. In the course of another 
case in 1909, it is also showa that Mr. M. 
became fully aware that Nabi Bakhsh was 
strongly suspected of being a tout. In the 
face of that knowledge Mr. M———engaged 
Nabi Bakhsh asa Pleader’s clerk or munsit 
usual way for Nabi 
Bakhsh’s name to be enrolled ав such. After 
an inquiry from the, Bar Committée thia 
Oourt refused to ерю] Nabi Bakhsh 








. a8 в clerk and duly informed Mr. M-———of 





the fact; and thereafter Mr. M— must be 
deemed to have known that Nabi Bakhsh 
was at any rate a suspected character. 
Notwithstanding this he continued to employ 
him, and from further evidence and ‘from the 
statement made in the criminal case in which 
Nabi Bakhsh was charged with cheating, we 
hold that it is proved that Mr. M———was 
employing Nabi Bakhsh, at any rate outside 
the Oourt, in the way m which the legal 
practitioners usually employ their clerks. 
The charge is not, however, that he did 
employ him as a clerk after enrolment was 


_ refused by this Oourt, but of a different 


nature, and we need not, therefore, day ¢urther 
stress upon this matter. 

Certain statements made in the course of 
the trial of Nabi Bakhsh were admitted by 
both parties as evidenoe in this inquiry. 


With regard to the first charge, it is shown 
to us on clear evidence, and ‘admitted by 
Mr. M himself, that in May 1911 ‘he 
was summoned before the Bar Councila&nd 
warned by them that Nabi Bakhsh was a 
tout and that his further employment of Nabi 
‘Bakhsh would compel the Bar Council to 
report the matter tothe Judges of this Court. 
"We find that Mr. M——thereupon, in con- 
sideration of the abstention of the Bar Council 
‘from reporting the matter to this Court and 
of their agreement to take up farther action, 
‘gave a clear promise that he would “forthwith 
dismiss Nabi Bakhsh from his employ- 





.ment. Mr. M———does not now-deny this, bnt 


-ваув that He had on Sth July given notice 
4o Nabi 'Hekhsh to leave his employ. We 
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find that he did not make any attempt to 
fulül his promise and that Nabi. Bakhsh 
was still in his service in July 1911, and, 
as shown by the evidenceon the record of 
the criminal case which has been admitted 
inthis inquiry, Nabi Bakhsh was acting as 
an introducer of clients to him and doing 
other work usually done -by a professional 
clerk. It was proved that Nabi Bakhsh him- 
golf took down the addreas of the client who 
was eventually complainant in that particular 
caso, and that when it became necessary for 
Mr. M —— to return the fee which he had 
taken in the case which led to oriminal 
proceedings against Nabi Bakhsh, the money 
was returned through Nabi Bakhsh. There 
ia no evidence that Mr. M.——bhad then 
formed any intention of dismissing Nabi 
Bakhsh. We are aware that he says now 
that he had already given "him notice at the 
beginning of July last to leave at the end of 
July. Weare unable to accept that state- 
ment. Thə position, therefore, is that Mr. 
M——, after having given & very clear pro- 
mise to dismiss Nabi Bakhsh, whoee name 
had been entered in the list of suspected 
touts and to whom notice had been issued to 
show cause why he should not be proclaim- 
ed as в tout, retained Nabi Bakhsh in his 
service, and that he msde a distinctly false 
promise in order to escape the further action 
of the Bar Council. This is the first charge 
and we find it fully proved, and it is 8 very 
serious one indeed against в legal practi- 
tigner. 

As regards the charges numbered (iii) and 
(iv), Mr. M——was asked in the letter ad- 
dressed to him by the Registrar of this Court 
to explain his conduct with regard to the 
remarks made in the judgment recorded by 
Mr. Bheepehanks on the 19th of January 
1919. In reply to this inquiry he stated in 
his letter, Exhibit Е: The only thing I 
knew against him was a trivial conviction 
under section 504, Indian Penal Oode, anda 
quarrelsome temper which gained him a host 
of enemies.” That statement is clearly 
untrue. Weare convinced thatat that time 
Mr. M———knew в great deal more against 
Wabi Bakhsh than what he now states as the 
minimum of his then knowledge. We, there- 
fore, have it that Mr. M— —in the first 
instance made a definite promise to escape 
forther action of the Bar Council, and that he 
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broke that promise, and subsequently when 
an inquiry was made from him that he de- 
liberately madea false statement, false to his 
knowledge. We have not allowed his Counsel 
to discuss the question of the power of the 
Bar Oouncil to give orders to members of 
the Bar regarding, e. g., the dismissal of an 
employee, because any such question is ir- 
relevant to the charge in this case. But we 
have no hesitationin sayingthat the Judges are 
as & body resolved to do their best to support 
the Bar Council in all just and proper action 
taken by them for the maintenance of the 
integrity and the purity of the Bar. 

We find Mr. M—— guilty of the two 
charges dealt with above. 

As to the question of sentence, it is 
very unpleasant to a Bench of this Court to 
have & member of the Bar brought before 
them for punishment for misconduct, but 
it is our duty, so far as in us lies, to 
maintain the character and position of the: 
Ber and to doall in our power to keep 
up a high standard of conduct. At the 
same time this is the first case of the kind 
which has come before us and the sentence 
is, therefore, not made unduly severe. It is 
to be hoped, however, that no further 
cases will ever come before us. Should 
they do so it will be necessary to show 
greater severity. 

Taking all the circumstances of the case 
into consideration, we order that Mr. M ——’s 
license be suspended for six montha from 
this date, 5th December 1912, under section 
18, Act XVIII of 1879, clause (f). 

The suspension of Mr. M—— for віх’ 
months from 5th December is to be notified 
in the Punjab (айе in — &ocordance 
with Order XXV, Chapter I, section 8, 
of the Hules and Orders of the Chief Court 
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BOMBAY HIGH COURT. 
Овгшгжл Reviston Аррїлсатїох No. 245 
or 1914. 

October 1, 1914. 
^ Present; —Mr. Justice Heaton and 

Mr. Justice Shah. 


In re VISA SAMT AÀ-—APPLtOANT. 

Criminal Procedure Code (Aot V of 1898), я. 517 
—Complaint of thaft dismissed —Disputa a» to owner- 
ship of propsrty—Ordar, poper form of. 

Where & complaint of theft brought on behalf 
of а talukdar against his tenant in respect of some 
fallon tresa which the tenant had out down and 
taken is dismissed оп the ground of uncertain 
of ownership, the proper order to be wi 
regard tothe wood is that it ahould-be sold, xf it 
has not been already sold, and the proceeds should 
be retained by the Оош+ until they aro shown to 
be payable to one or other of the parties, either in 
virtue of e decree of Court or in virtne of en 


agreement amongst themselves, 

Criminal application for revision from an 
order passed by the Acting District Magis- 
trate of Ahmedabad, in Miscellaneous 
Criminal Application No. 12 of 1914, confirm- 
ing that of the Third Class Magistrate 
of Sanand. 

Mr. Н. У Divatia, for the ‘Applicant. 

Mr. N. K. Mehta, for the Omplainant. 

Mr. S. S. Paikar, Government Pleader, ы: 
the Crown. : 


JUDGMENT.—In this case the Talati of 
a certain village on behalf of tho talukdar 
brought a complaint of theft against one of 
the tenants of the talukdar in reepect of 
some fallen trees which the tenant had cut 
down and taken. The trying Magistrate 
disposed of the matter in fayour of the 
accused so far asthe matter of the offence 
went. But he ordered the property (the 
wood) to be restored 10 the corplainant. 
The matter came before the District Magis- 
trate with reference to this order about the 
property. The District Magistrate at first 
said :—‘‘In these circumstances I think it 
would have & salutary effect if I directed that 
the wood be sold and ths proceeds credited 
in the treasury asa criminal deposit to be 
paid to such one of the parties who shall 
bring either a decree of a competent Court 
or a consent of all the other parties.” 
ever, he did not give effect to this intention. 
He had the matter argued before him, and 
then he decided, as Appears from this part 
of his judgment: “On the whole, since Г 
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expeob that in the event of a case being 
instituted in a Civil Court the tálukdars 
would be adjudged to be the proprietors of 
the trees no great harm will be done by 
allowing the Magistrate’s order to stand: I 
cannot, however, express too stronglylmy hope 
that the Sanand Magistrates will, in future, 
when criminal complaints are made of theft 
in cases where there is a bona fide dispute 
about property, and especially in the case of 
these trees at Garodia, dismiss the complaint 
under section 208." We think the District 
Magistrate is right in emphasizing the 
necessity for not treating cases of this kind 
as if they were criminal cases. By allowing 
the complainant to take the wood, however 
he has secured to him one of the chief 
advantages to be gained by this very bringing 
of the complaint which he so strongly depre- 
cates. On the other hand, to allow the wood 
to be taken by the accused would be to 
disregard the only decision that there is on 
the question of ownership of the trees, that 
is, the decision arrived at by the Survey 
Settlement Officer that the talukdar is the 
owner. 

Wethink that the order originally proposed 
by the District Magistrate is quite the best 
in this case. We cancel the order he has 
made and in its place make that order which 


‘the District Magistrate originally thonght 


was the best, š. e., that the wood should be 
sold if it has not been already sold and the 
proceeds should be retained by the Oourt until 
they are shown to be payable to one or other 
of the parties, either in virtue of a decree 
of Court or in virtue of an agreement amongst 
themselves. 


Order modified, 


/ 


MADRAS HIGH COURT. 
CRIMINAL ApPkAL No. 584 ов 1914. 
December 15; 1914. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Napier. 

In re KOTAYY A PILLAI AND ANOTHNR— 

.  PRISONER8— ÀPPELLAXTS. 
Madras Civil Cowts dot ап of 1878), « 
24—Boidence—Afidavit sworn to in Munnfe Qowrt— 
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JRLAGAM BUBRAMANLA NAIDU f. К. SINGARA MUDALI. 


Affidavit тоот to before Head Olerk in absence of Мати, | 
admisstbhtlity 


0 

An affidavit sworn to in the Court of a District 
Munsif is а doolaration which в Оошъ of {uatice 
is bound to receive as evidence of the facts stated 
iu it and it bas nonothologs this character beennse 
it was sworn to beforo tho Hend Clork of tho 
District Munsifs Oourt, who was psrforming tho 
Deputy Naxir's duties during his absence under the 
District Munsifs order in accordance with section 


24 of Act ІП of 1878. | 
Appeal against the order of the Court of 
Session of the Tinnevelly Division, in Case 
Мо. 58 of the Calendar for 1914. 
The Public Proseoutor, for the Government. 


JUDGMENT.— The accused were convict- 
ed of offences punishable under sections 
467, 471, 109 and 199, Indian Penal Code. 

Agregar 8 sections 467, 471, and 109 there 
is no doubt that Exhibit B, a receipt purport- 
. ing to have been signed by prosecution first 
witness, is a valuable security. 

As regards section 199 Exhibit Bà, the 
affidavit aworn to in the Court of the Djstrict 
Munsif, Koilpati, is a declaration which a 
Gourt of Justice is: bound to receive as 
evidence of the facta stated init and it was 
во received in the Subordinate Judge's 
disposal of prosecution first witness’s execu- 
tion petition. It had not the less this 
character, because it was sworn to before 
the Head Olerk of the District Mnnsif’s 
Court. who was performing the Deputy 
Nasira duties during hisabeence under the 
District Munaif’s orders in accordance with 
section 24 of Act ІП of 1873. 

On the merits we see no reason for 
dissent from the decision of the learned 
Sessions Judge, and the sentences call for _ 
no action. ' 

The appeal ів dimissed. 


Appeal dismissed. 


У 


MADRAS HIGH COURT. 
ОнтытнА Reviston Casa No. 543 or 1918. 


Present: —Mr. Justice Miller. 
JELAGAN SUBRAMANIA NAIDU— 
CoMPLAINANT—PATITIONER 


ternis 
K. SINGARA MUDALI—<Acovusap— 


Ңаврокринт. 

Workmen's Breach of Contract Act (XIII of 1859) 
—Oontract—Payment of advance by deduction from 
wages—Surt for breach of contract, whethe within the 
Act. 


~ A case in which the contract is that the workman 
shall work for wages, deducting from his wages a 
certain sum periodically to make good an advance, 
is within Act XIII of 1:59. i 

Petition, under sections 435 and 439 of 
the Code of Oriminal Procedure, 1898, 
praying the High Oonrt to.revise the 
order of the 20th February of the Oourt of 
the 3rd Presidency Magistrate, George Town, 
Madras, in Oalendar Case No. 9859 of 1913. 

Mr. S. Krishnamachartor, for the Peti-- 
tioner. 

ORDHR.—The cases in this, Court bind 
me to set aside the Presidency Magistrate'a 
order. А case in which the contract is that 
the workman shall work for wages, deducting 
from his wages a certain sum periodically 
to make good an advance, has been held in 
this Court to be within the Act XIII of 1859. 
Vide Queen-Empress v. Tulukanam (1), 
Tangi Joght v. Нац (2) (as to part of the 
advance in that сазе) and the recent case, 
Criminal Revision Case No. 120 of 1913, Case 
Referred No. 18 of 1910 [Govinda Chetty 
v. Munnoany Naik (9)] where Benson and 
Tyabji, JJ., following the other cases, declined 
to follow the one (Criminal Revision Case 
No. 674 of 1912) on which the Presidency 
Magistrate relies. 

The order is set aside, and the case should ° 
be restored to file and dealt with according - 


to law 
а) 7 M. 181; 1 Weir 685. 
(2) 23 М. 2031 Wetr 687. 
(8) 2C Ind. Cas. 224; 14 Or. L. J, 400. 


Petition accepted. 
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BANGARUBAWNMY AIYANGAR t, SOMASUNDABAM CHETTIAR. 


MADRAS HIGH COURT. 
Bgooxp Отут, Appear No. 874 or 1911. 
July 16, 1914. 

Present:—Mr. Justice "Балван Aiyar and 
Mr. Justice Tyabji. 
BANGARUSAWMY AIYANGAR— 
Devenpant NO. 1—Appecraxt 
teraua 
А. В. A. R. S. M. BOMASUNDARAM 
CHETTIAR, THROUGH нз AUTHORISED AGÉNT 
А. Б.А. R. В. M. MAYANDI CHETTIAR 
AND OTHERS — PLAINTIXYS — 

" RBEPONDANTS. 

Promusaory-note—Recital as to execution by three 
persons—hoecution by two alone—Nnforceabilsty— 
Question of fact. 

Whore lead, which contains o recital 
to have beon executed by three people, is execute 
by two persons alone the question whether such a 
bond canbe enforced against the actual exeoutants 


is one of fact, depending upon the mrcumstances of 
each Саве, 


Whero the execatant agreed to be Hable under . 


the bond notwithstanding that anocher person 
mentioned in the bond as a co-executant did not 
it 
Held, that the bond was enforceable against the 
executant. 


Bivasami Chetti v. Bevugan Chetti, 25 М. 890, 12 M. 
L.J.17 and Krishnama Chariar v. Narasimha Ohariar, 
81 M.J14,38 M.L Т. 808, referred to 


Second appeal against the decree of the 
Court of the Subordinate Judge of Tinnevel- 
ly, in Appeal Suit No. 562 of 1908, preferred 
against that of the Oonrt of the Dis- 
trict Munsif of Tinnevelly, in Original Suit 
No. 29 of 1908. 

FACTS.—The suit was upon a promissory 
note executed by the defendants. The bond 
recited that it was to be executed by the 
defendants and one Desikachariar for the 
balance of thd amounts due under three 
other bonds executed by the Ist defendant 
and others. It was, however, signed only by 
„ the defendants. The latter pleaded that the 
guit bond was handed over to the plaintiff as 
an escrow and was not intended to be 


enforced against them unless Desikachariar. 


also joined in ita’ execution. The District 
Munsif dismissed the suit, holding that the 


document was not enforceable even against: 


the defendants. On appeal the Subordinate 
Judge decreed the snit, holding that the 
appellant (1st defendant) agreed to be liable 
under the bond even though Desikachariar 
did not join in ita execution. The lst de- 
fendant appealed to the High Court. А 
Mr. К, Srinivasa lyengqr, fot the Appel- 


'executant did not sign it. 


lant:—The document contains a recital as 
to itg execntion by three people. Two alone 
have signed. It is upon the plaintiff to 
prove that the bond was intended to be 
enforced against the actual executants. The 
plaintiff himself does not go into the box and 
the notices issued clearly proceed on the 
basis that the bonds, in renewal of which the 
suit bond was executed, were not cancelled. 
This shows that the suit document is incom- 
plete and, therefore, not enforceable. 

Mr. О. 5. Venkatachariar, for the Respond- 
ents.—Whether the bond was intended to 
be enforced even though the other executanta 
did not join in its execution, is a question of 
intention. The defendant who alleges a 
condition as attached to the document must 
prove the same. The Subordinate Judge 
has found that no such condition existed. 

JUDGMENT.—The ' question whether 
when a document, which recites that it was 
executed by A, B and 0, is executed by A 
and A alone, whether in such в саве, A and 
B agreed to be liable under it only if O also 
joined in executing it, is в question of fact 
to bedecided in the circumstances of each 
particular case. Бігавати Ohetti v. Serugan 
Ohetti (1) and Krishnama COhariar 
y. Narasimha Chatrar (2). In this 
particular case, the lower Appellate 
Court has after considering the  oircum. 
stances and probabilities arrived at. the 
concinsion that the lst defendant (the ap- 
pellant before us) agreed to be liable under 
Exhibit A, notwithstanding that one Desika- 
chariar mentioned in the recital as в co- 
Though it must 
be admitted that the judgment is not quite 
satisfactory, we cannot say that there is no 
evidence on which the lower Appellate 
Court could have arrived at ‘the conclusion 
at which it arrived. The plaintiff's 1st 
witness says that he made a demand on the Ist 
defendant for money due under the particular 
promissory note and that the Ist defend- 
ant promised to pay up soon, thus impliedly 
admitting that his liability under it was not 
made conditional on Desikachsriar’s joining 
in Ња execution. Weare not satisfied that 
the Subordinate Judge has misconstrued the 
documentary evidence in any material 
particular. 

(1) 25 М. 38% 1 LJ. 


17. 
(2) 31 AL 114, 8 ALL. T. 308, 


2182 
BALASIDHANTAM 0. PARUMAL OHWTTI. 


‘We, therefore, dismiss this second appeal 
with costa. 
Appeel dismissed, 


` 


MADRAS HIGH. COURT. 
Sroomp Orvin АррвАг No. 2098 or 1912. 


August 10, 1914. 
Prosent:—Mr. Justioo Seshagiri Aiyar and 
Mr. Justice Kumaraswemi Sastri. 
BALASIDHANTAM amp OTHERS 
—DizrARDANTS NOB. 2 TO 4—APPSLLANTS 


Ж vermis 
PERUMAL OHRTTI AND OTHERS— 
Puatu AND DaraspaxTS Nos. 1, 7 то 10, 5 


aad rent—Stamp duty paid on one year’s 
petency of Court io inquire into ttle—Tranafer of 

Property Act (IV of 1882 , ss. 55 and 83—Lortgage by 
‘ ‘oonditional sale-—Sale and rental agreememi—Docu- 
ment af even dats containing an undertaking to 
recowosy wader certain oondetions— Deposit in Cowri— 
Refusal to receive monay— Whether subsisting relation 
of landlord and tenant affected by deposit. 

Where in asuitfor ejectment and arrears of rent 

oertain landlords against their tenants, the plaint- 
iffa pay stamp duty calculated upon one year’s rent 
only under section 7, (XI) (oc) of the Court Fees 
of 1870, the Court will nob go into the question 
title. і 


Where, ina suit by landlords. against their tenants 
for ojectment snd for arrears of rent, the tenants 
pleaded that the transaction betweon the parties was 
only & mortgage by conditional sale, that they had 
deposited the mortgage amount in Court under sec- 
tion 88 of the Transfer af Pro Act and that as 


the plaintiffs (the mortgagees) had refused to receive . 


the same trom the Court, they were debarred from 
suing for any rent subsequent to the date of such 
deposit and from ejecting the defendanta: 

Hold, thai the mere deposit of the amount in Oourt 


did not put an end tothe already subsisting relation 
of аана and tenant between the parties and 
thas the plaintiffs were entitled to sue for possession 


pouce S MR v. Harabati, 34 О. 228; 50. L.J. 
102, and Bubhmimbas v. Venkatesh, 81 B. 527; Ө Bom. 
L. В. 968, followed. 

feoond appeal against the decree of the 
District Court of Salem, in Appeal Suit 
No. 162 of 1910, preferred against that 
of the Court of the Principal District Munsif, 
Salem, in Original Suit No. 19 of 1910. 

FAOTS.—The suit was by certain land- 
lords against their tenants for ejectment, 
on the ground that the term of the tenancy 
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had expired, and for the recovery of the 
arrears of rent due by the latter. The 
defences were that the plaintiffs were only 
mortgagees by conditional sale of the suit 
land, that the defendants had deposited 
in Oourt the mortgage amount long before 
the date of suit and that as the plaintiffs 
had refused to receive the same, they 
were nob entitled either to eject the defend- 
ants or to recover rent acorued due after 
the date of the deposit. This question turned 
upon the construction of three deeds: (1) 
an ont and out sale in favour of the 
plaintiffs, (2) an agreement of even date 
by the plaintiffs in favour of their vendors 
undertaking to reconvey the land on their 
compliance with certain conditions and (3) 
в rental agreement by the vendors in favour 
of the plaintiffs, on which the present suit 
was based. The Oourta below, holding 
that the transaction amounted to a sale with 
an agreement for re-purchase, decreed the 
plaintiffs’ suit. The defendants then pre- 
ferred this second appeal to the High Court. 
' Mr. F. Venkatachariar, for the Appellants: 
—The terms of the deeds support the posi- 
tion that the transaction is only & mortgage 
by conditional sale. Кайа Prasad v. 
Bhuiyan Din (1), Mutha Venkatachalapais v. 
Pyanda Venkatachalapais (9), Balkishen Das 
v. W.F. Legge (3) and Ramayya v. Krish- 
namma (4). А 

The mortgage amount having been deposit- 
ed in Court under section 83 of the Transfer 
of Property Act aud the mortgagees having 
refused to receive the same, they are not 
entitled either to eject the defendants or 
to sue them for rent acoruing subsequent to 
such deposit. The mortgage relation has 
become extinot. 

Mr. B. Biüaroma Rao, for the Respond- 
ente:—It is unnecessary to consider whether 
the relationship of mortgagor and mort- 
gagee subsisted or not. The suit is on & 
rental agreement executed in plaintiffs’ 
favour, and they are entitled to possession 
and rents so long as the agreement remained 
in force. Mere deposit in Court of the mort- 
gage amount does uot put an end to the 
subsisting relationship of the parties. А 

1) 2 Ind. Oas 180, 81 А. 800, ВА. L. J. 222. 

2: 27 M. 848. А 

8) 22 A. 145 21 L A. 58, 4 О. W. М. 153, 2 Bom, 
1. В. 528 е 

(4) 48 XL 114. | 


' 
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JUDGMENT.—The ‘suit was brought 
under section 7, clause XI (со), of the Oourt 
Fees Act, on payment of the Gourt-feos upon 
one year’s rent. Therefore the title of the 
plaintiffs need not be gone into in this case. 
We express no opinion whether the dovu- 
ments, Exhibits A, B and I, constitute a salé 
with a condition to re-purchase ог в mortgage 
by conditional sale. Weare not to be under- 
stood as agreeing with the conclusion at 


which the Courta below have arrived upon’ 


this point. 16 ів argued that as the full 
amounts mentioned in Exhibits A and B have 
been deposited in Court, the plaintiffs are- 
not entitled toa decree for rent. As was 
pointed out in Satyabadi Behara v. Harabati 
(5) and in Rwkhmsntbat v. Venkatesh (6), 
mere deposit of the amount does not put an 
end to the relationship already subsisting. 
Even if the plaintiffs were only mortgagees 
so long as Exhibit B subsists, they can sue 
for possession and for rent under it. 
agree with the decisions of the Caloutte and 
Bombay High Courts and hold that the pay- 
ment into Court has not taken away from 
the plaintiffs the right to sue for possession 
and rent under Exhibit B. We uphold the 
decree ‘solely upon this ground. We think 
this is a fit case in which the parties should 
' beer their own costs in this Court. 
The second appeal is dismissed. 

Appeal diemtssed. 
5 84 C. 223, 5 О. Le J. 122, 
(e) 81 В. 627, 9 Bom. L. R. 958. 





MADRAS HIGH COURT. i 
Ssooxp Отут, Аррват, No. 2215 or 1912. 
April 21, 1914. 
Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
MATTH SARAYYA—Dsresxpant— 
peoi 


VEPPARATHI VYDYANATHAM— 
PrArINTIPF— B 8BPONDEKT. 

Тоша —8s/ cico inam —Title-deed in granioe's names 
—Bervices connected with temple —Alisazhon by grantem 
—1leuses', anit for possession, maintainability of. 

The title-deed for an imam orginally granted to 
a dancing woman for certain а in 
а tomplo was issued iu her name by tho Government. 
She subsequently alienated the imam. Tho sorvices 
having been neste the trustees о ths temple sued 

for or "possession of the inam: . 
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We. 


164- 


Hes that the “suit iode us was э main- 


Pw Pillay v. Beetharama Vadhyar, 14 x. L. J.. 
154, roferred to. 


Second appeal &gainst the decree of the 
Oourt of the Subordinate Judge of Cocanada | 
in Appeal Suit No. 108 of 1911, preferred 
against that of the' Court of the Distriot 
Мапа of Peddapur, in Original Suit No. 442 
of 1908. 

FAOTS.- The land in suit was originally 
granted to a dancing woman for performing . 
certain services ina temple. At the time of 
the Inam Settlemant, the title-deed was issued . 
in her name subject to the condition of per- ^ 
forming the services in question. She sub- 
sequently alienated the imam by way of, 
mortgage to a stranger, who obtained a 
decree against her and in execution thereof 
purchased the properties in Court auction 
and got into possession of the same. The 
trustee of the temple then sned the pur- 
chaser for possessiou of the inam, alleging 
that the services had been neglected. The- 
Court of first instance dismissed the suit, on 
the ground that the plaintiff was not the 


. dharmakartha ofl the temple. On appeal the 


Subordinate Juge held the plaintiff was the 
dharmakatha and decreed the suit. The 
purchaser then appealed to the High Ооп. 

Mr. V. Ramesam, for the Appellant: —The 
inam in question was: not granted to the 
temple but was. ,conferred on the dancing 
woman. Thedanoing woman ard not the 
temple was the owner. The inam title-deed 
also stood in the name of the dancing woman. 
The interest which the temple Һай in the 
proper performance of the services in ques- 
tion was nob proprietary interest in the tram, 
as the Government and not the temple was 
interested in the reversion. If services are 
nob properly performed, the temple authori- 
ties could obtain redress by representing the 
matter to the Government. The anit is, there- 
fore, not maintainable. 

Mr. P.:M. Srinivasa Iyengar, 
P. Nagabhushanam, for the 
The temple being interested in the perform- 
ance of the services, the plaintiff was 
entitled to see that^ the imam was not 
improperly alienated so aa to interfere with 
such performance. This interest was sufll- 
cient to entitle the plaintiff to sue for posses- 
sion of the iam, which had been alienated in 
_ this case. 


for Mr. 


Respondent : -E 


joy INDIAN dasti, 


GADADHAR PROSAD f. AULADIX. 


JUDGMENT.- There is nothing here to 
suggest that the (nam was granted by the 
temple authorities. Exhibit D is the title- 
deed given by the Government to the person 
doinff service in the temple, and makes the 
title conditional on the fulfilment of the 
terms of the grant. 

There is no ground on which the temple 
trustees can intervene to prevent the aliena- 
tion of the знат. Nodoubt the Government 
might resume and re-grant it if moved to do 
во, and it may be that if the present servant 

«who is responsible for the slienation were 
removed from office, her successor in the, 
office could recover the saam оп the prin- 
ciple enunciated in Раат Pilay v. 
Seetharama Vadhyar (1). But the trustees 
cannot recover possession of the land 
in thè present suit, and we must reverse the 
decree of the Subordinate Judge and dismiss 
the suit. 

Parties pay their own costs throughout. 


З Appeal allowed. ' 
(1) 14 X. L J. 184. 





CALOUTTA HIGH COURT. 
Сіті, Rote No. 1297 o» 1913. 
August 14, 1914... 
Preseré:—Mr. Justice Stephen and 
| Mr. Justice Mullick. 
GADADHAR PROSAD амр OrHERS—— 
Ресвии-ногожвв--Ратгтіоҳивя 
terris 
Musammat AULADIN AND OTHERS— 
dJupGDxExT-DRBTORS— OProarra PARTY. 
. Ои Procedure Code (Act F of 1908 ', э. 47 О, 
XXXIV, r. 12—Prior mortgages, ex perte decres on 
subsequent moityage agaiust—Interesi oj prior mort- 
payee, aethon can be се aubasquently-—Applica- 
whothe andy: b. Pan PEOR SEK ETON. жае, 


An application by such a prior m t 
vent execution being taken out au Б 
Givi Proocaure Code, 1008, being e timor оё о 
ure e, , а 
the parties, - е 


Rule against an order of the Munsi Seco 
Court, Gya, in the matter of arn 
Execution Case No. 68 of 1913, 


Hols 


Babu Kuloant Sahay, for the Petitioners. 

Moulvi Khursid Hossain, for the Opposite 
Party. | ` 

JUDGMENT.—In this case the deoree- 
holder before us obtained & Hule which 
arises as follows. 

He obtained an ez parte decree. in a 
mortgage suit and subsequently- obtained 
в final decree. One of the parties to that 
suit was the present opposite party, who 
was joined as having an interest in the 
land. He now comes in and states that he 
has the interest of a mortgagee prior to 
the decree-holder. The Oourt below has made 
an order under Order X XXIV, rule 12, Oivil 
Procedure Code, declaring his interest as a 
prior mortgages. . . 

It is argued on bebalt of the petitioner 
that this order was one which the Court had 
no authority to make, for as the petitioner was 
„8 party to the suit he ought to have declared 
his prior mortgage in the suit, and not 
having done so, the decree is binding on 
him and constitutes res judicata ав far as 
thig issue is concerned; and it is contended 
that in his present, application he is asking 
to have that decree to some extent set aside, 
which cannot be done except in review. 
This contention seems to us one which 
cannot prevail Inthe first place, we con- 
sider that this is an order properly made 
under Order XXXIV,rule 12, There is in 
that rule nothing to prevent its application to 
a party in a suit. No issue was raised 
in the suit by the plaintiff as to the interest 
of the defendant and the matter was not 
brought by him before the Court for 
adjudication. The remedy of the present 
petitioners seems to lie under this rule. We 
also consider that the present matter is 
one which in fact arises under section 47 of 
the Code of Civil Procedure, being & ques- 
tion between the parties as it relates to 
execution. It is now suggested thatit does 
not relate to oxeoution, but that it is an 
application to vary the decree. It, however, 
arises in the course of execution. The 
object of the application is to prevent execu- 
tion being taken ont against certain property; 
and under these circumstances we hold that 
itis an application under section 47; and 
we discharge the rule with costa, hearing 
fee heing assessed at 2 (two) gold mohurs. 


s Rule discharged, 


. 
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BOMBAY HIGH OOURT.. 
Отут, Revision Appiioation No. 199 ov 1914. 
August 18, 1914. · 
Present; Mr. Justite Beaman and 
Mr. Justice Heaton. 
NATHABHAI TRICAMLAL-—PralXTIYP— 
APPLIOANT 


versus 
RANOHODLAL HAMJI AND ANOTHER— 
DEFANDANTS— HASPONDEKTS. 


off 
wil Procedure Oode d y 
of 1908), О. IX, r. 5, О. XXII, т. 1, applicability of. 

Where in а snit against sovoral defendanta, there 
is some diffoulty in serving one of them end hence 
his name is struck off, if not at the request, at least 
with the consent of the plaintiff, the striki out of 
the name, even before a year has elapsed, would be 
a prooedure under Order 1X, rule б, rather than 
Order XXIII, rule 1. 

In а suit against the principal debtor and surety, 
the mere omission of plaintiff to pursue his 
suit against the principal dobtor with the result 
that his namo is struck off and the suit dismissed 
against him  undor Order IX, rule б, doos not 
discharge tho guroty, provided tho suit bo still in 
time against tho principal, 

Civil application under extraordinary juris- 
diction, from the decision of the Small Cause 
Court Judge, Ahmedabad, in Suit No. 3190 
of 1918. 


Mr. T. B. Desai, for the Applicant. 


Mr. Ratanlal Ranchhoddas, for the Re- 
apondenta. 
JUDGMENT.—The ; plaintiff sued the 


two defendants ona promissory note. The 
2nd defendant pleaded that he was в 
surety. There : was some difficulty in 


serving the lst defendant, and we gether, 


from the record that his name was struck 
out. As & year had not elapsed, presum- 
ably this was done, if not at the request, 
at least with the consent of the plaintiff. 
The defendant No. 2 then contended that 
as the act of the plaintiff in having the 
defendant No. l's name thus struck off 
operated as a complete discharge of the 
principal debtor, he, the surety, was like- 
wise discharged and the suit must be dis- 

The learned Judge who tried this suit 
as & Small Cause Courb suit was of 
opinion that this contention was sound and 
dismissed the plaintiff's suit. 

We think that the striking off of the 
defendant No. [з name was a procedure 
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under Order IX, rule 5, rather ап Order 


XXII, rue 1. And all the authorities 
in all the Courts of India who have had 
this question ugder consideration, although 


they differed upon another point, are in 
agreement that the mere omission of the 
plaintiff to pnrane hia suit ngninst one of 
the defondanta with the result that that 
defendant’s name is struck off and the guit 
dismissed ngnins§ him under Order IX, 
rule 5, does not discharge the surety, 
provided the suit be still in time against 
the principal. That being so and confining 
our decision to that ground alone, we think 
that the order of the learned Judge below 
dismissing the suit was wrong. 


Even were that not во, it wonld still 
be & question whether, in view: of the 
form of the suit; the Judge ought to have 
taken it for granted, as Һе appears to have 
done, that the plaintiff was suing the 2nd 
defendant merely ая a surety. If, in fact, 
he was suing him as a principal, none of the 
considerations upon which the dismissal of 
the suit has been based would apply at all. 


We must, therefore, reverse the decree' 
of the learned Judge below and remand the 
case to him for trial upon the merits. 

Costs will be costs in the canse. 

Rule made Бирак 


‘COURT OF THE BOARD OF REVENUE, 


UNITED PROVINCES. 
Ravaxux Permios No. 81 or 1918-14 oy 
Вогтанров Distaror, 
May 26, 1914. 
Preseni;—Bir Duncan Oolvin Baillie, 8. M., 
' and Mr. Tweedy, J. M. 
Raja RUDRA PRATAB BAHI-—PruADPTIFE 
— APPELLANT 


versus j 

RAM OHARAN PANDE—Duarasparr— 

RagPONDERET. 

Oudh Rent Act (XIII of 1888), a 107H—Grores 
brought under cultication—Bile tasfia, land held as— 
Usnder-proprietary rights, acorwal of—Preswmaption. 

A person who was а former proprictor of а 
village and had gat Settlement Court decrees for xr 
lands ond under- proprietary rights in the village 
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and had his claims at the of the Settlement 
for large areas besides the mr issed in defanit’ 
моз in posscesion of somo old groves, These groves 
having subsequently been brought under cultivation 
wore recorded as land held bila fasfa, nnd Ње land- 
lord sued for assessment of rent on that land: . 
Held, that Ше provisions of section 107Н of tho 
Oudh Rent Act apphed to the land in suit, inas- 
much as it could reasonably be inferred that the 
possession of the grove was not that of an ordinary 
tenant whose rights come to an abrupt conclusion 
when the land ceasos to be grove. 
. Appeal from the decree of the Gommis- 
sioner, Fyzabad, dated 26th May 1818. 


JUDGMENT. Е 

> Barnum, S. M. (April 8£5,1914.) — The suit was 
for assessment of rent on fonr btghas and nine 
btewas of land recorded as held bila tasfia by 
the respondent, who has a decree as an under- 
proprietor for certain other land ^in this 
village. The Court of first instance held that 
„the respondent had proved some special 
rights in Nos. 102, 246, 252 and 305/2, and 
op that ground dismissed the claim for there 
-pumbers but. assessed renta on all the other 
numbers. Ip appeal the Deputy Commissioner 
held that the. respondent had rights of 
a proprietary . nature in Nos. 192, 245 and 
' 948/1 and accordingly dismissed the suit 
for them. Не held that the guit mnst fail 
{ar the whole of No. 249, because the re- 
spondenthad rights of some sort inan undivided 
part of the number. The decision of the Court 
of first instance ав regards Nos. 252and 305/2 
was reversed and rent assessed on these num- 
bers, The respondent has filed an appeal 
against the order assessing rent ав a whole 
and has specially made claims in regard to Nos. 
252 and 305/2. I have first to take the 
zemindar'a appeal into consideration. 
grounds on which the Deputy Commissioner 
and the Court of first instance both found 
ihat the respondent had rights of a pro- 
prietary character in these Nos. 192, 245 
and 246/1 are that a suit had been brought 
by the proprietor for the time being against 
the respondent in the Civil Court for 
possession of certain lands amongst which 
these numbers were inoluded and that this 
suit was dismissed in regard to these num- 
bers. The Deputy Commissioner lays down 
that the suit was for proprietary possession, 
that it was' resisted on the ground of 
adverse prcprietary possession and that it 
must, therefore, te held that adverse pro- 
prietary possession was established, I haye 
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carefully examired the decision in that case. 
I do not regard the defence in the civil 
suit ав claim of adverse proprietary posses- 
sicn nt all There could ina taluka be no 
such adverse independent possession. The 
defendant, now respondent, alleged, 1% 
appears to me, no more than under-pro- 
prietary rights: but, вв а matter of fact, 
there was no finding whatsoever that he had 
under-proprietary rights. The finding simply 
was that the land was grove and it ' was 
on this ground thatthe suit for possession 
against him was dismissed. It wonld have 
been dismiened even if he had simply the 
rights of a tenant in the groves. The 
finding of. the Deputy Commissioner that 
the respondent has been found to have 
adverse proprietary possession in regard to 
these numbers must certainly be reversed, 
but there appears to me to be every rearon 
to believe that the respondeut’s possoesion 
was not that of an ordinary statutory 
tenant. He had got a decree for nr lands 
and he had claimed various large areas 
besides the sir, all such claims at Settlement 
having been dismissed one after another 
in default, but he was an old proprietor 
and had under-proprietary rights in the 
village and these were hls old groves. I 
consider that it may be inferred that his 
possession of the groves was not that of 
an ordinary tenant whose righta-come to 
an abrupt conclusion when the land ceases to 
be grove. In these circumstances I think that 
it may be held that section 107H applies to 
Nos. 192, 245 and 246/1 and that rent may be 
assessed under that section -at the revenue 
plu twenty per cent. maltkana. 

As regards Nos. 252 and 205/8, the appeal 
of the defendant must, I think, be dismissed. 
He relies on the decision of Mr. Brownrigg 
dismissing в suit for arrears of rent in 
regard to these numbers, bui that suit was 
dismissed on the ground that the proprietor’s 
own title was doubiful, and not on the 
ground that the defendant had any rights 
whatroever. Mr. Brownrigg’s decision does 
not demonstrate that defendant's possession 
of Nos. 259 and 308/2 i is in any way differtmt 
from his possession of the other numbers 
on which rent was assessed. The result 
ів that I modify the orders of the lower 
Courts and direct that rent be narrersed ag 
above mentiorkd cn there numbers and 
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BASANGAUDA NAGANGAUDA Y, BASANGAUDA DODANGAUDA. 


dismiss both appeals as regards all other 
numbers. Ooste on parties; 
Twaspr, J. M.—I conour with the pro- 
posed order. 
Appeal partly allowed. 


BOMBAY HIGH COURT. 
Suconp Отут, Appear No. 595 or 1918. 
August 19, 1914. 
Proeeni:——Bir Basil Scott, Kr., Ohief Justice; 
Mr. Justice Beaman and 
Mr. Justice Hayward. 
BASANGAUDA NAGANGAUDA ARD 
OTHBRRS—DWFSNDANTS— À PPRLLANTE 





versus 
BASANGAUDA DODANGAUDA— 
PrAINKTIYF—HRAa8PON DENT. 

Hindu Law—Miteakshara School—Suoosssion— 
Brothers widoww-ewoludes first cousin. 

Under the Miakehara School of Hindu Law the 
widow ofa brother would be the next reversionae 
In preference to the first oousina. 

The essentials of a good legal акання 
аге that it should be to ihe next in reversion and 
that ^ а gions cover the whole e са No 
consen reversionors is needed, ы 
proof of А 

Second appeal from the decision of the 
First Olaws Subordinate Judge, Bijapur, in 
Appeal No. 11 of 1912, varying the decree 
passed by the Additional Subordinate 
Judge at Bagalkot, in Civil Suit No. 151 
of 1910. 

This appeal first came up for hearing be- 
fore Beaman and Hayward, JJ., who 
differed in their opinions and then it was put 
up before Sir Basil Scott, О. J., for decision. 

FAOTS of the case appear fully from the 
following judgments of Beaman and Hay- 
ward, JJ. 

Ввамалх, J.—The point ‘of greatest im- 
portance and difficulty in this appeal is 
whether Timawa, widow of Kardepa, or 
the first cousins of the deceased Dodangauda 
stand nearest in the reversion. 

Dodangauda and Kardepa were undivided 
brothers. Kardepa died, leaving him sur- 
viving his widow, Timawa. Then Dodan- 
gauda died and his widow Doddawa took 
her life estate. She professed to give 
away the whole of it in 1888 to her 
deceased husband's first cousins, the defend- 
ants. Twenty-six years later she adopted 
the plaintiff. Timawa, the widow of 
Kardepa, is still alive. 

The defendanta rely on the doctrine of 
acceleration which шау mow be taken i6 


.confirmed by the 


be established law. І shall have to say 
a few „words upon that later. Hoere itis, 
sufficient to state that true acceleration 
can only occur between the tenant of the 
life-estate and the nearest reversioner. 
Therefore if Timawa was the nearest 
reversioner in 1888 there could have been 
no acceleration in that yearin favour of 
the defendants, and the plaintiff would, in 
the absence of any other defence, be entitled 
to succeed. 

It may be noted here, though this fact 
falla more properly to be considered in 
discussing the doctrine of acceleration. 
that the life-estate comprised certain vatan 
property as well as other non-vatan im- 
moveable property. It is not disputed that 
under the law of vatans, the defendants 
were the nearest reversioners to the vatan 
landa. бо that in respect to во much of 
the claim, if the acceleration be therwise 
good, there can be no doubt but that the 
plaintiff must fail. The larger portion of 
the life-estate, however, is not vatan land ; 
and the decisions of both Oourts below 
are based on the assumption that Timawa, 
and ‘not the defendants, was-the nearest 
reversioner. In my opinion, although two 
learned Judges below appear to have taken 
it for granted that she was and early in 
the argument here Pleaders on both sides 
were disposed to support that view, she is not. 

It is contended for the plaintiff that the 
decision in Lallubha: Bapubhas v. Mankucarbat 
(1) concludes the point. That case was 
Judicial Committee, and 
undoubtedly settled the law it professed 
to lay down. The question is, whether 
that or any other authority goes the length 
of holding that the widow of a brother 
ів nearer in the raversion than first cousins Р 
It can only be by ап extension, 
of any actual decision, in other 
words, by taking the supposed principle of 
such в case аз that of Mankuvarbai! and 
extending it to the case before us, that 
this can be affirmed. It is, therefore, 
necessary to be sure that we are rightly 
apprehending the principle underlying the 
decision in Monkuvorbas’s case (1) before 
saying thatit not only can, but. must, be ex- 
tended to cover this case. 

What was decided in Mankutarbai's 
case (1) Р This and їн only. Where 


(1) 2 B. 888. 
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there is competition between reversioners 
after the extinction of all designated heirs, 
the widow of a  gotraja sapinda ex- 
cludes male gotraja sapindas ina remoter 
line. I сап accept that at once as un- 
doubtedly the law of this Presidency, 
whether really good Hiodu Law or not, 
and yet aold, for reasons which will be 
fully stated, that the case before us is 
not necessary governel by that decision 
or by tae principle upon which it is based. 
In а much later caso decided by Telang, J., 
probably the greatest Hindu Judge who 
has sat on thia Bench, it was held that 
where thare is а competition between 
reversionars after the  exhaustian of all 
designated heirs, the widow of a gotraia 
sapinda is postponed’ to any male in the 


game line And that decision was followed’ 


and explained in в very recent case, 
Kashibat v. Sitabas (2), decided by the 
present learned  Ohief Justice. Almost 
synchronously a Bench of this Oourt con- 
sisting o? my brother Hayward and myself 
decided в similar case, Khandacharya v. 
Govindackarya (3), on exactly the same 
principle апі professedly following 
Rachava ч. Kalingapa (4) and Kashibai v. 
Ваа (3). 

I rely upon those three cases. I say 
that so iar as the law after 
the decision in Mankwearbai's case (1), they 
correctly lay down the Hindu Law appli- 
able to such facta вв those before us, and 
that the principle of those cases is the 
prineiple which ought always to be applied. 

That principle does not, in’ any way, 
conflict with the actual decisida in Man- 
kuvarbai’s case(1), though it is open to argu- 
ment whether there are not dicta in 
the jučgment of West, J, &nd 
afterwards in the judgment of the Judicial 
Committes, which imply the extension of the 
reason ofthat case as faras the plaintiff 
would have it extended in the case before us. 

The point .really lies in a very narrow 
compass. Ido not propose to atiempt any 
elaborate examination of the Hindu law 
books, or апу nice criticism of the textual 
commentaries with which the subject has 
been encumbered. But в careful critical 


(2) 11 Inl. Сав, 500; 13 Bom. L. В. 552; 35 B. 389. 
8) 12 Ind. Ова. 560; 13 Bom. L. Б. 1005, 
4) 18 B. 710. 


study of West, Js judgment in Mankuvarbar's 
case (1) and of the judgment of the Judicial 
Committee confirming it, shows that in spite 
of the extraordinarily learned and exhaustive 
examination of the whole available Hindu 


. Taw, the conclusion rested finally on what 


was held to be an established custom rather 
than any authoritative deduction from the 


-words of the Hindu law-givera and com- 


1hentators. 


The latter were found to be so А 
contradictory, inconsistent and unconvincing 
as to afford bot little solid ground upon 
which to base a decision either way. I 
understand that the custom was made out 
from the answers of local Shastris -to 
questions propounded to them by the authors 
of West and Babler. It is possible that 
such answers may have truly represented 
established local customs; but in strictness 
they can hardly amount to what the law 
ordinarily requires as proof of custom. They 
are in reality no more than the dogmatic 
interpretation by a body of nnknown persons 
of certain ancient writings with which they 
were supposed to be familiar. In dealing 
with this point their Lordships of the Judicial 
Committee say, obiter, that the Shastris have 
gone so far as to declare that a sister-in-law 
excludes first cousins, Ав that is precisely 
the case before us, the plaintiff naturally 
relies most strongly on this passage. It 
is. however, as I have just said, purely 
obiter. And it ia noteworthy that in fact 
the Shastris consulted were not unanimous 
on this point. One decided that the aister- 
in-law did, another that she did not, exclude 
a first cousin. “And apart from that there 
is, as far ав І know, no authority whatever, 
either in the accredited law books or in 
decided cases, for the proposition on which the 
plaintiffs success in tbis case must depend. 
So far from it being a proved custom in 
this Presidency that a sister-in-law excludes 
& first cousin, I am moderately confident 
that no such rule of succession has ever 
been alleged, much less proved, in our 
Oourts. The textual basis ofthe rule laid 
down in Maskuvarbai's спве(1) appearsto have 
been chiefly a passage in Brihaspati. The 
reason contained in the passage ia во childish 
and fanciful, and would lead, if pushed to 
its logical conclusion, to such absurdities, that 


3 is no wonder, Telang, J., declined to adopt 
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it, saying that it looked, ва indeed it does, 
like proving too much. The rule in Manksavar- 
bavas саве (1), which must, І think, be regarded 
ва something of a jadge-made innovation, 
ооша hardly be made good by any mere 
collation of the recognised sources of Hihdu 
Law. But in applying that law, it was held 
that a custom had grown up in the Bombuy 
Presidency, which warranted laying down the 
broad rule that, as between competing 
reversioners, the widow of a goéraja sapinda 
took in preference to a male goiraja 
sapinda in a remoter line. Had the point 
needed decision at the time, it is possible 
that West, J., would have extended the 
rule ao as to give preference to the widow 
of a nearer male goíraja sapinda over в 
remoter male sapinda іп the same. line. 
But Telang, J., refused to do this, holding 
that where the competitors were in the 
same line, sex and not mere proximity was 
the determining consideration, and that any 
male in the game line excluded the widow 
of any other male, although the latter, 
had he been living, would have been nearer 
to the propositus, and во the next reversioner. 
It isonly by taking the reasoning or parts 
of the reasoning in West, J.'s judgment, by 
saying that it in effect establishes this 


proposition, that the widow of a deoeased- 


gotraja | sapinda ‘fills her husband's place 
in all heirship competitions, that the plaintiff 


can hope to succeed in his contention that : 


Timawa wasa nearer reversioner than the 
defendants. But that is not the law. Since 
Rachava’s case (4) it cannot be argued that 
greater propinquity in the same line makes 
a widow nearer in reversion than a male 
in the same line. So that the only real 
question arising on the cases, is what is 
meant: by “the line?” In my opinion all 
the cases are here in agreement. There is 
not one in which where the question was, 
which of two persons claiming to be re- 
versioners ia entitled to the eatate, the line 
was started within the group of designated 
heirs, or as it ispften called the “compact 
series.” 

No support isto be found anywhere for 
such a method, except the oonflicting 
replies of the local Shastris, unsuppo 
by reason or tert, : 


. Ib appears to me to be too clear to 
"admit of- doubt that .whete. we have to 


look for the next reversioner, we must 
start the line outside the group of designat- 
ed heirs. Within that group there could, ~ 
of course, never be any conflict : between 
the widow of a designated heir and a de- 
signated heir. Itis only after thé exhaustion 
of the designated heirs, that the search for 
the nearest reversioner begins. The plaintiffs 
contention appears to be, that although the 
statement just made is self-evident, yet 
where the compact series is exhausted, the 
first line must be started from the father, 
not from the grandfather of the propositus. 
lf that were done here, the line would 
begin with the father of Kardepa and 
Dodangauda, himself one of the désignated 
heirs, within the compact series, and, of 
course, the widow of either of his sons would 
be in the line, while his nephews would 
not. It will be seen that whether by mere 
accident, or because the learned Judges 
responsible for those jndgmenta | rejected 
any such method, this hag never once been 
done. The language of Telang, J., id partiou- 
larly clear on the point. The line is to 
start in the firat instance from the paternal 
grandfather. When that line is exhausted 
without yielding a reversioner, afresh line 
is to be started from the paternal great- 
grandfather and so on. In the case which 
Hayward, Ј., and I decided, we followed 
this rule, and, speaking for myself, I am 
sure I did'so because it did not occur to 
me as arguable that a line laid out for 
the purpose of finding a reversioner sould 
properly be started within the compact 
series. This too was what was done, and I 
cannot believe by pure accident, inall the 
other cases. But it might be said of them 
that there was no surviving widow of any 
male within thecompact series, while in 
Khandacharya’s case (8) there was. Still in 
that case the Court started the line not from 
the father of Venkatesh, the deceased 
propositus, but from his paternal grandfather 
Venkatesh L Even ao the widow -of his 
brother came nearer in the reversion than 
second cousins. But had there been firat 


‘cousins in the competition, it is plain upon - 


the -principle stated in the judgment that 
thé result would have been different and 
that the widow would then have been 
postponed. If in the present case the line 
be started from the paternal ‘grandfather, 
it is clear that Timawa is not only in 
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the same line as the defendants but in 
precisely the same degree of  propinquity. 
The latter fact is unimportant now. If 
she represents a deceased male gofraja 
sepinda in the same line, then she comes 
last of that line and any male found in 
it excludes her. The defendants are in the 
line, and, in my opinion, they clearly exclude 
her. Nothing in the decided cases compels 
me to extend the rule, as J am asked to 
_extend it here, so as to exclude the first 
cousins in favour of the sister-in-law. І 
think that doing во would be entirely oppos- 
ed to the sense of the Hindus of +hia Pre- 
sidency and the spirit of the old Hindu Law. 
Women are probably much more favoured 
already in this Presidency under the liberal 
decisions of this High Court than elsewhere 
in India; but I find it difficult to believe 
that there is really anything in the 
recognized Hindu scriptures or the anthori- 
tative commentaries on them to warrant the 
proposition for which the plaintiff is now 
contending. Ifthe rule really rested on the 
extravagant texts of Brishaspati, then there 
would be no need to search along any line 
for the next reversioner, for neither of the 
brothers Kardepe or Dodangauda are dead, 
each isonly half dead, and no reversion has 
opened. 

But if there is a question of reversion 
to be investigated, it pre-supposes the 
complete exhaustion of the compact series 
and places the starting point of the search 
outside that series, invariably, as Telang, J., 
states, first st the paternal grandfather. 
Let that be done here and it will be 
seen atonce that Timawa was not the next 
reversioner in 1883 while the defendanta 


were. 

The dootrine of acceleration, very clearly 
stated in the judgment of Lord Morris, in 
Behari Lal v. Madho Lal Ahir Gayawal (5), 
"would seem to have been almost invariably 
entangled in subsequent decisions of the 
Indian Courts with the altogether different 
doctrine of alienation. Briefly, ' Hindu 
widows in enjoyment of life-oetates may not 
alienate any part of the immoveable property, 
except for legal necessity. Analysis will show 
that this is the single recognized justification, 
although the language of Judges often 
obscures it and suggests that pious motives 


(5) 19 О. 236 a£ p. 241; 19 L A. 80, 


senting, then it 


may be substituted for necessity and may 
validate even larger slienations and freer 
powers toalienate than oould be seriously 
considered on & narrow ground of mere 
secular necessity. Yet whether the necessity 
be temporal or spiritual, so sought for as 
legal justification for these slienations, it 
will always be seen on close examination to 
be necessity and nothing else. Long ago 
the legal^notion got abroad and soon received 
judicial sanction that the consent of all the 
nearest (in brder) reversioners was good proof 
of the necessity for the alienation. If there 
had been no necessity, it was argued, the re- 
versioners would never have consented to lose 
their expectant rights. Here it is to be 
observed thatin applying this doctrine, it is not 
the consent of the reversioners, per se, which 
makes good whet would otherwise be a 
bad alienation by a life tenant, but the 
presumed, though undiscovered, necessity 
of which that consent is good proof. If 
there are on the date of the alienation 
three reversioners in this order, A В, О, 
and the alienation be made to B, A oon- 
may be presumed that 
in 4’s judgment there: was a true neces- 
sity for the alienation. In а less degree 
too, of course, if O consents; for, although 
O is last in the reversion, it is quite 


‘possible that but for the alienation to B, 


he might have been the nearest reversioner 
at the termination of the life-estate. But 
no inference of this kind could reasonably 
be drawn from the consent of B to an 
alienation to himself. Most men will con- 
sent to receiving a benefit, and in those 
cases giving this “consent” (which in this 
connection hardly haa any meaning) would 
not, in fact or at the bar of reason and 
common sense, point towards the existence 
of any necessity. A great majority of 
cases falling under this doctrine are, how- 
ever, cases of alienstions to outeiders. If 
the oonsent of all reversioners be obtained 
to such an alienation, it is probably true 
in fact, as assumed by law, that that con- 
sent indicates the existence of some neooa- 
sity for the alienation. I have laboured 
this extremely elementary proposition more 
than its intrinsic content would seem to 
need, beoanse I have found in so many 
decided cases recurring confusion between. 
the principles governing this kind of 
alienation and & prqper case of acceleration, 
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The only essentials of a good legal ac- 
celeration are that it should be to the 
next in reversion and that it should cover 
the whole life-estate. But the consent of 
the reversioner in whose favour the rever- 
sion is accelerated, or of any other more 
distant reversioner, is obviously immaterial. 
Nor does any question of necessity rime. 
The reason why the two conditions I have 
stated are essential is, and 1 think always 
ought to be, obvious. Ву accelerating (as 
the word implies) the tenant of the life- 
estate may be said figuratively to commit 
legal anicide. She brings about exactly 
the same légal results as would follow by 
operation of Jaw upon her natural death. 


If at the date of the acceleration the 
widow with the life-estate were to die, 
the next reversioner in whose favour the 


acceleration is made would, of course, take 
the whole life-estate accelerated. 

But no acceleration can be made in favour 
of any one but the next reversioner, for 
that would be more than committing legal 
suicide, it would be making a will us well. 
And this the widow has no power to do, 
as far ns the immoveable property in which 
she has the life-estate is concerned. 


It is, therefore, absurd to talk of accelerat- 
ing in favour of, вау, the reversioner third 


in order of proximity, . with the consent 
of the two who stand nearer. That is 
not aéceleration but alienation. Similarly 


it would be absurd to talk of accelerating 
four-fifths of the  life.estate. For since 
tbe validity (in theory) of the accelera- 
tion depends upon the result correspond- 
ing exactly with the result which would 
follow the natural death of the widow 
accelerating, there can never be any question 
of deliberate reservation in her own favour. 
It does not, however, follow from this, as 
indicated in an earlier passage of this 
judgment, that the life-estate may not be 
composite and that there may not be 
different reversioners to ita parts. Thus 
where the life-estate in immoveablea com- 
prises ratan and other property,.it ів quite 
péssible that the nearest reversioner to the 
tatan may not be the nearest reversioner to the 
rert of the immoveeble property. This I 
believe to be the only real exception to 
the general rule that a true ucceleration 
must pass the whole, lifefestate,. And in 


' strictness if is not an exception. 


For, во 
far as the vaían property accelerated is 
concerned, the acceleration does bring about 
exncily the ваше legal reanlt ав the death | 
of the life-tenant would have done. 
Theoretically, acceleration is not an 
alienation at all, but a mere renunciation, 
the obliterating of a bar. The life-estate 
is withdrawn in its entirety it is volun- 
tarily extinguished, and it is not the tenant 
of the life-estate, but the law, which does 
the rest. It will, therefore, become apparent 
that no consent of the  reversioners ог 
anyone elas can be needed to validate a 
true acceleration. Still less any proof of 
necessity. The condition that the accelera- 
tion must comprise the whole  life-estate 
is essential to its theoretical perfection, 
Во that в widow with a life-estate in 
twenty fields cannot accelerate ten of them 
and retain ten, and this applies universal- 
ly and irrespective of the proportion of 
what is alienated to whut is reserved. But 
I should doubt whether niggling objec- 
tions on this score, such as have been 
raised here and been acceded to by the 
Courts below, can fairly be said to arise under a 
commonsense and rational application of the 
general principles. For example, it із con- 
tended fur the plaintiff that because the 
widow with the life-estate did not specifi- 
cally accelerate the right, she had to nomi- 
nate an officiating vatandar when she 
accelerated the vatan lands, that was a 
reservation which invalidates the accelera- 
tion. I think that is going too far. If the 
firat place, I believe it was merely an uninten- 
tional omission, the right being of no 
value that I can see to the widow. І have 
not the least doubt that had she thought 
of it and been competent to accelerate it, 
she would have done so. But the real answer 
perhaps is that without the sanction of 
Government she was not competent to 
alienate this right. And it may, of course, 
have been that neither she nor the next 
reversioaer in whose favour she accelerated 
cared to raise the question before the Revenne 
Authorities as long as the widow lived. In 
point of fact we were told during the argu- 
ment that she never attempted to exercise 
this right for many years after the accelern- 
tion of 1888. She bas asserted it recently, 
but probably under legal advice for the 
sole purpose of taking this objection. Now, 
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amall and unintentional omissions of that 
sort might occur in the acceleration of every 
large life-estate in immoveable property. 
I think in this country, where such trans- 
actions are often effected without profes- 
sional assistance, all such casus omtsst ought 
to be neglected. 

What ів to be looked at is the intention 
of the tenant-of the life-estate, and that is 
not to be defeated, if on the whole plain, 
merely because she has failed to enumerate 
every tree or shed or right of way or other 
unimportant right annexed to or inherent in 
the prorerty. 

Iam of opinion that the failure to men- 
tion this vatan right specifically in the 
acceleration of 1883 doea not invalidate 
it. as being a conscious and intentional 
reservation to the accelerating tenant of 
the life-eatate of any part of it in her own 
favour. 


In my opinion, therefore, the plaintiff 
fails on every -point and his suit ought 
to be dismissed with all costs through- 
out. In the event, however, of my being 
wrong in holding that Timawa was not 
the next reversioner, I should entirely 
concur with the order proposed by my 
brother Hayward. The only pointof law, 
therefore, upon which we differ is whether 
in 1888 Timawa ог the defendants stood 
next in the reversión. That point must be 
referred under section 98 of the Civil Proce- 
dure Code. 

Haxwanzp, J.—Plaintiff gued as the 
adopted son to recover certain property, non- 
vatan and valaen, transferred twenty-six 
years before his adoption by hia adoptive 
mother to the first cousins of his adoptive 
father. 

The original Court held that the transfer 
yas ineffectual ва an acceleration or sur- 
render by the adoptive mother of the non- 
valan property, as there was in existence 
a widow of a brother who was the next 
reversione- in preference to the first cousins 
of the adoptive father; but that the tranafer 
was affectual as an acceleration or surrender 
by the adoptive mother of the vatan property, 
asthe widow of the brother was. excluded 
from inheritance to сабаз property and the 
first cousins were the next reversioners under 
the Vatan Act. 

The first Appeal Court held that the 


transfer was not even effectual as an accelere 
ation or surrender by the adoptive mother 
of the vatan property, as it did not include 
the right to appoint an officiating Patil and 
was cónsequontly not а surrender of the 
whole of the vatan property under the Vatan 
Act. 

The second appeal to thig Court has 
resulted in the suggestion towards the close 
of argumenta that the widow of a brother 
would not. be the next reversioner in pre. 
ference to the first oousina, as assumed up to 
that stage of the proceedings by all 
parties. The suggestion has been that o 
special rule would govern the order of 
succession of widows of brothers, excluding 
them from their place atthe end of the 
first collateral lines of the brothers descend- 
ing through the father and postponing 
them to the end of the second collateral 
lines of the first cousins descending through 
the grandfather, and that the general rule 
placing widows of collateral gcéraja sapindas 
atthe end of the collateral lines of their 
husbands and preferring them to males 
of remoter collateral lines would only come 
into operation in respect of the second 
collateral lines of the first cousins descend- 
ing through the grandfather and apply to 
those linea and the subsequent lines de- 
acendmg through the great-grandfather, the 
great-great-grandfather and other remoter 
grandfathers. ‘ 


The suggestion has not, in my opinion 
and with deference to my learned brother, 
been shown to be based on any solid founda- 
tion. The Mttakshara has laid down the 
rules of succession as follows in Ohapter П, 
section IV, placs. 1 and 7. “On failure of the 
father, brothers share ......... .on failure of 
brothers also, their sons share... .. aa 
and in Chapter IT, section V, plac. 4: On 
failure of the father’s descendants, the 
heirs are successively the paternal grand- 
mother, the paternal grandfather, the 
uncles and their sons”, and in Ohapter IT, 
section V, plac. 5: “On failure of the 
paternal grandfather's descendants, the 
peternal great-grandmother, the great-grand- 
father, his sons and their sons inherit. In 
this manner must be understood the succes- 
sion of kindred belonging to the same 
general family” (Setlur’s Oollection of Hindu 
Law Books on Inberitance), The Mitakehara 
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thus dealt with the first collateral lings of 
goiraja sapindas descending from the father, 
the ‘second collateral lines descending from 
the grandfather and the remoter collateral 
lines descending from the remoter grand- 
fathers. The Mifalshara made no specific 
mention, however, of the widows of collateral 
gotraja sapindas, but it was decided in the 
case of Lakshmibat v. Jayram Hari (6) by 
Melvill, J., that the general rule was * the 
wives of all säpindás 
to have righta of inheritance co-extensive 
with those of their husbands" in view of 
the mention of the grandmother and the 
groat- grandmothers, following the opinion 
expressed by West and Bubler in their work 
on Hindu Law. This decision was developed 


jn the subsequent case of Lallubhai Bapubhai . 


v. Mankuvarbai(1). West, J., criticizod'& саве 
in which в sister-in-law had been postponed 
to a first consin and quoted another in’ which 
a sister-in-law had been preferred to а first 
cousin (page 442) and after referring to 
other cases of widows of gotraja eapindas, 
laid down the general rule that “the 
widow of the gotraja sapinda of a nearer 
collateral line appears entitled to precedence 
over the male ротада in a more remote line" 
(рәве 449). The Privy Council referred to 
the case in which the sister-in-law had been 
preferred even to first cousins and confirmed 
the general rule, as a matter of custom 
in the Bombay Presidency, in the appeal 
entitled Lallubhai Bapubhat v. Cassibai (7). 
In the-case of Kesserba: у. Valab Raoji (8) 
Westropp, О. J., remarked that “the rule 
laid down.. (that the widows of gotraja 
sapindas stand in the same placesas their 
husbauds, if living, would respectively have 
occupied) was intended to be subject to the 
right of apy person whose place is яо 
specially fixed on that roll, as (amongst 
others) that of the sisters," whose place 
he had indicated as being next after the 
grandmother, that is to say, before the 
grandfather (pages 197 and 209). In 
the case of Nahalchand Harakchand v. Hem- 
chand (9) West, J., further emphasized the 
right of persons whose place was specially 
0) 8 B. E. О. В. (A. C. J.) 152 ai 
Ko 5 B. 110 at pp. 125, 126; 7 C. RAS ТІ А. 
4 B. 188 at p. 200, 
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fixed ‘to precede widows of gotraja sepindas 
by saying: “the members of the ' -compact 
series’ of heirs specifically enumerated take 
in the order in which they are enumerated, . 
preferably to those lower in the list and tc 
the widows of any relatives, whether near 
or remote, though where the group of 
specified heirs has bean exhausted, the right 
of the widow is recognised to take her _ 
husband’s place in competition with" the 

representative of a remoter line” (page 84). 
The compact series of heirs haa been re- 
ferred to as the series ending with the 
brother's son in both the Mitakehara and 
Mayukha (Mitakahara Chapter II, section V, 
plac. 2, and Mayukha Chapter IV, section 
VIII, plac. 18.—Setlur’s Collection of Hindu 
Law Books of Inheritance). The particular 
privileges reserved by these two cases did 
not, therefore, extend to members of the 
second collateral lines descended from the 
grandfather. In the cage of Rachava v. 
Kalingapa (4) Telang, J., did not refer to 
all the rules of succession quoted above 
from the Mitokshara. It was not necessary 
to do so as the case before him related 
only to succession among members of the 
second collateral line descending from the 
grandfather. He-did not even quote cerbatim 
the rules relating to succession among mem- 
bers of the second collateral lines descending 
from the grandfather or of the remoter 
collateral lines descending from remoter 
grandfathers. But he stated withont qualifi- 
cation that “ the decision in Тайна 
Bapubhai v. Mankuvarbai (1) having been 
affirmed by the Privy Council, the eligibility 
for inheritance ot female gofraja sapindgs, . 
who have become such by marriage, is no 
longer open to dispute. And it also must 
be taken to be the result of that decision 
that where the contest lies between a female 
gofraja representing & nearer line and a 
male gotraia representing в remoter line of 
goíraja sapindas, the former inherits by pre- 


‘ference over the latter” (pages 718. 719), 


Similar remarks apply to the cases of 
Kashibas v. Sttabué (2) decided” by a, Bench 
including the present Chief Justice and 
Khandacharya v. Govindacharya (8) decided by 
the present Bench. It appears, therefore, 
to methat the general rule in favour of 
widows of geíraja sapindas of nearer col. 
lateral .lines excluding male guirajas of 
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remoter lines has been laid down аз a 
general rule having application to all col- 
lateral lines, and not merely to the second 
and subsequent collateral lines descending 
from the grandfather and remoter grand- 
fathers, by & long series of decisions of this 
Ооптф. 

The result of that view, if correct, would 
be that the brothers widow was the next 
reversioner to the  non-eaían property in 
preference to the first cousins of the adoptive 
father. The brother's widow has been found 
not to have given her consent to the transfer 
of the non-vatan property. That finding 
proceeded on the view that there was no 
evidence of such consent, overlooking the 
twenty-six years’ acquiescence which might 
well have heen regarded as good evidence of 
implied consent. “If it had beens case of 
alienation to’ third parties, it might have 
been necessary to consider whether that 
finding could not be challenged as conse- 
quently wrong in law and whether, in any case, 
the consent was necessary of the female 
next reversioner in addition to the consent 
of. the subsequent male  reversioners in 
view of the remarks in the cases of Vinayak 
v. Govind (10) and Bajrangi Singh v. Mano- 
karntka Bakhsh Singh (11). But it was not 
a case of alienation to third parties, It was 
a gift to the subsequent reversionera and 
the doctrine of consent indicating legal 


propriety or necessity could not be extended. 


to gifts to reversioners, as pointed out in’ 
the case of Pilu Appa у. Babari (12). The 
irahsfer, moreover, oould not be held 
effectual as an acceleration or surrender, 
because it did not pass the estate to the next 
but to the subsequent reversioners. 1 
could only have been held effectual as a 
joint ‘acceleration ог surrender of the 
estates both of the holder and the next 
reversioner to the subsequent reversioners. 
But something more than mere implied 
consent of the next reversioner would have 
been necessary to constitute that rever- 
sioner a party to the acceleration or 
surrender in favour of the subsequent re- 
versioners. 

The result of my view, even if correct, 

10) 2 Bom. L. В. 820, 25 B. 120 at pp. 135, 138. 

(n 0 Bom L. В. 1848, 80 A.lat р. 21,3 M L. 
T. 1; 12 0. W. N. 74,60. L. J. 766; 6 À. L. J. 1; 86 I, 
A. 1 (Р, 


Q.), 17 M. L.J. 605. 
(12) 4 Ind. Ова. 584, 11 Bom L.R 1291; 84 B. 165. 
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would not, however, affect the validity of 
the transfer of the vatan property. The 
brothers widow would, in any case, be 
excluded from the inheritance 
special provisions of the Vatan Act, and 
the transfer would prima facre 
as an acceleration or surrender in favour 
of the next reversioners and not merely 
of subsequent reversioners. It has, how- 
ever, been contended that it was invalid, 
as it related merely to the vatan pro- 
perty and as it did not include the right 
to appoint an officiating Patil under the 
Vatan Act and as it was not, therefore, 
an &coeleration or surrender of the whole 
estate vested in the vatandar. But it 
does not appear to me to be contrary to 
the general principle that the whole estate 
must be surrendered, as laid down by the 
Privy Oonncil in the case of Behari Lal 
v. Madho Lal Ahir Gayawal (5), to regard 
the vatan property with its special rules 
of succession as в separate estate vested 
in the tatandar and to hold that the rule 
has no application to property like the 
right to appoint an officiating Patil which, at 
most, would be property inalienable under 
the Vaten Act without the special sanction 
of Government. 

The first Appeal Oonrt’s decision decree- 
ing theclaim would, therefore, in my view 
of the case, have to be confirmed аз 
regards: the non-vatun property, but re- 
versed and the claim dismissed as re- 
gards the vatan property and the parties 
ordered to bear their own costs throughout, 
including the costa in this Court. 

Mr. P. D. Bhide, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 

JUDGMENT. 

Boorr, O. J--In my opinion Timava, 
the widow of Kardepa Dodanganda’s brother, 
is & nearer heir of Dodangauda than his 
uncle's sons, the defendants. ў 

I entirely agree with the reasoning and 
conclusion of Hayward, J., upon the point. 
The compact series of heirs ends with the 
brother’s son (Mitakshara, Ch. II, seétibn. 
V,pl.2; Mayukha, section VIII, pl. 18). 


The grandmother's place.is specially fixed’ 
and this alone gives her preference -over 
unspecified sapindas in the line of the father. 
І can find no reason for treating the brother'a 
widow as a sapinda to be postponed to all 
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males capable of inheriting in the line of the 
grandfather. On the contrary, the position 
that brother's wives are sapindas in the line 
of the father for all purposes, resulte clearly 
from the following passage in the Achara- 
kanda of Vijnaneshwara which was discussed 
in Tallubhai Bapubhai v. Mankucarbas (1), 


and very recently by the Judicial Committee : 


іп Ramchandra Martand Watker v. Vinayak 
Тепкен, (13):—‘‘In like manner brothers’ 
wives also are (sapinda relations to each other), 
because they produce one body (the воп), with 
those (severally) who have spruog up from 
one body (t.e, because they bring forth 
sons by their union with the offspring of 
one person and thus their husband’s father 
is the common bond which connecta 
them).” _ Mr. Justice Hayward has referred 
to Kesserbas v. Valab Raoji (8) ond Nahal- 
chand Harakchand v. Hemchand (9). I will 
only add in support of his conclusion re- 
ference to Russoobas v. Zoolekhabas (14) and 
Trikam Purshotam у. Natha Daji (15). In 
the first of these cases the judgment was 
delivered by Sir CHarles Sargent, one of the 
Judges who decided Ramchandra v. Krish- 
nagt (10) referred to in Rachava v. Kalingapa 
(4). He said of а step-mother: “It ів в 
necessary inference from ..Lallubhas Bapu- 
bhai v. Mankwoarbos (1) that she is 
entitled to inherit Вз a gotraja sapinda, The 
latter case,as explained by the judgment 
in Rachava y. Kalingapa (4), must be taken 
as deciding that the widows of рта 
sapindas inthe case of collaterals are to be 
preferred to the male gotrajas іп в more re- 
mote line, and a fortion the widow of a male 
gotraja in the ascending line...will have 
that preference over such collateral.” The 
uncles sons are indeed mentioned in 
pL 4 of Oh. П, section 5, of the 
Mitakehara, but they cannot be regarded as 
specially mentioned in the succession во as to 
preclude the operation of the &bove rule. In 
Trikam Purshotam v. Natha Daji (15) 
Ohandavarkar, J., said: “If once it is 
conceded that a half-sister is a gotraja 
sapinda, she stands nearer to the propositus 
in the line of heirs than a paternal unole." 
(48) 25 Ind. Cas. 200, 18 О. W. N. 1154 27 AL L J, 


833; 1L. W. о WR OS toto D 18 
М.г. T. 447; ( TOL) M: WEN, 585, 16 Dom. L. R. 863; 
12 A.L. 3.1 

14 19 B. 407. 

15) 12 Ind. Oas. 359, 13 Bom. L. В 863; 46 B. 120 
- (16) В. А. No, 624 01005. (unrgported). 


OOURT OF THE BOARD OF REVENUR, 
UNITED PROVINOES. 

Ravaxus Purrriox No. 18 oy 1918-14 or 

. Harpor Drsragicr. 
March 28, 1914. 

Presait:—Mr. Tweedy, J. M. 
Thakur LAL MUNESHAR BAKHSH 
БОТ айй др ке даса 


SHAHZADE KHAN —PrammrD— 
RESPONDENT. 

Nankar, cash, right to—Under-propristary righi— 
Byectmeni, тонов of, cancellation of—Prima facie case 
of wader-proprietary rights to be established. 

A right to receive a cash naukar does not neces. 
sarily connote & right to possesalon of land as an 
under-proprietor, bub may, when coupled with some 
other facts, go to establish & prima facie case of 
under-proprietary гона. 

A notice of ejectment ought to be cancelled by 
the Revenue Oourts in cases where аргуна facie 
claim to under-proprietary rights has been 
established. : 


Appeal from the decree of the Commis. 
sioner, Lucknow, dated 215% October 1913, 
upholding the order of the Assistant Collector, 
Hardoi, dated 4th June 1918. 


FAOTS.—The defendant landlord issued a 
notice of ejectment against the plaintiff, who 
contested it on the ground that he was not 
liable to ejectment as & mere tenant, inasmuch 
as his predecessors were former хепинаағе and 
as he was а syrdar and was getting acash nankar 
from the landlord, which was set off every year 
against the rent due from him. The lower 
Oourts cancelled, the notice on the ground 
that a right to receive a cash nankar does of 
itself mean an under-proprietary right. ‘This 
proposition of law was challenged in appeal 
before the Board of Revenue. 


Pandits Gokaran Nath Мета and Bansi 
Dhar Misra, for the Appellant. 

Babu Lachhman Prasad and Babu Manns 
Lal, for the Respondent. 

JUDGMENT.—There is no doubt that a 
cash sankar does not necessarily connote a 
right +o possession of land as under-propriétor. 
This may be admitted without coming to the 
conclusion that the Commissioner's decision is 
wrong. There are other circumstances in the 
case which tend to strengthen the conclusion at 
which he bas arrived, among which may be 
mentioned the case which was decided in 1682 
by the Subordinate Judge, where under- 
proprietary rights were decreed to other per- 
sons bearing the same relationship io the 


- 
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semindar Наваі that is borne: by the 
respondent. The pedigree which is on the 
record proves that the respondent is the 
grandson of Hasai and this fact coupled with 
the receipt of the cash nankar, which is set 
off against the rent, justifies the conclusion 
that a prima facie саве of under-proprietary 
rights has been established. The appeal is 
dismissed with costs. This order will govern 


Nos. 19 and 20. 
s жава 


CALOUTTA HIGH COURT. 
Отт Rowe No. 175 or 1914. 
July 22, 1914. 

Preseni;—Mr. Justice D. Ohatterjee and 
Mr. Justice Walmsley. 
AHMADULLAH CHOWDHURY— 
DECRE£-HOLDER—PETITIOXER 
cersus 
HARKARU SAHA лир ANOTHER-— 
Opposita Party. 

Bengal Tenancy Act (VIL of 1685), в. 170 (8)— 
Non-tranaferable occupancy holding, whether can be 
transferi ed— Landlord, right of—Decrse for arrears 


t—Depowt by piivate purchaser. 
ven слы ocoupanoy which ів not transferable by 


stom local nage oan be transferred, bui where 
the Cates is & sale of the whole holding, the lend- 
lord in the absence of his consent is entitled to 

ch hol È К ' 

eer an of such an ocoupenoy holding 
is quite competens to make @ deposit under section 
170 (8), Bengal Tenancy Act, to prevent the landlord 
from selling tho holding ]n execution of @ deoree 
for arrears of rent a4, his interest 1s such as is 


voidable on the sale. . 
Tarak Das Pal Ohowdhty v. Harish Chandra Baner- 
jes, 16 Ind. Cua. 977; 16 O. L. J. 648; 17 О. W. N. 163, 


followed. ; . 
Rule in the matter of Rent Execution Case 


No. 1691 of 1913 ofthe Court of the Мапа 
of Katihar. 

Babu Kali Kinkar Ohakravqrts, for the 
Petitioner. | 

Babus Jogendra Nath Mukherjee and Kara- 
namoy Ghose, for the Opposite Party. у 

JUDGMEMT.—The petitioner is {һе 
landlord. He obtained в decree for &rrears 
of rent against his registered tenant in 
August 1912 and advertised for sale the 
oocupancy holding in arrear., The opposite 
party deposited the decretal amount under 


section 170 (3) of the Bengal Tenancy Ас, 


. Haris Ohandra Banerjee (1). 
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on the allegation that he had purchased the ` 


holding from the judgment-debtor in January 
1909 and had been in possession ever 
since. The petitioner opposed the deposit, 
but the learned Munsif allowed it and relied 
on the саве of Tarak Das Pal Ohowdhry v. 
It is contend- 
ed before us that the said case is distinguish- 
&ble as the purchaser had been in posses- 


Bion for more than 12 years to the know- 


ledge of the landlord, whereas in this case 


. the possession did not exceed three or four 


years. The learned Judges, however, did not 
rely on the possession for more than 19 


years. They say: “It is not material for. 


the purpose to сопвійег...... whether he has 
acquired by possession for a period longer 


than 12 years the status of atenant of a. 


non-transferable holding.” The learned 
Vakil for the opposite party contends that 


.the ruling of the Full Bench in the case of 


Dayamoyi v. Ananda Mohan Roy (2) supports 
his right. One ofthe questions referred was: 
“Whether a right of occupancy which is not 
transferable by custom or local neage is a 
right which can be transferred at a]l?” And 
it was answered in the affirmative subject, 
however, to the qualification that "where 
the transfer is & sale of the whole holding, 
the landlord in the absence of his consent 
is ordinarily entitled to enter on the hold- 
ing.” The landlord, therefore, can terminate 
the purchaser’s interest at any time, and bis 
right to do so is independent of an execu- 
tion sale. "We do not think, however, that 
on that account the interest is not one 
which is voidable on the sale. The effect 
of the sale ia to give the auction-purchaser 
the right to oust the transferee, and it has 
been held in the case of Terak Das Pal 
Ohuwdhry v. Harish Ohandra Banerjee (1) 
that that fact makes the interest of the 
purchaser one that is voidable ор the sale. 
If that be so, the purchaser has interest 
which is yoidable on the sale and the deposit 
was quite competent. The Rule is, therefore, 
discharged with coste, one gold mohur, | 
Rule discharged. 

(1) 18 Ind. Cas. 977; 16 О. 1. J. 645; 170. W. М. 

Yo 27 Ind. Опа. 61; 18 O. W. N. 971; 20 O. L 3.53 
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ALLAHABAD HIGH COURT. 
ОвгмікАг Ravistox No. 6 or 1915. 
January 4, 1915. 
Preseni:—Mr. Justice Piggott. 
KASHINATH—Apoericant 

versus i 
SHANKER RAM AND OTHBRE— 


Opposrre PARTY. 
Ciuminal Procedure Code (dct F of 1898), s. 16— 
Tial by Bench of Honorary Magisti atee—Difference 


Qf opinion—Benafit of doubi—Raference to District. 


Magistiates, whether legal—Praotice. 

Where there is an irreconcilable difference of 

ороп between the members of a Bench of two 

rary в as tothe guilt of an accused, 
they pepe ars Inbal! principle laid: down by the 
Local Government for their guidance though not 
formally issued by the District Magistrate of their 
distriot under section 16 of tho Oriminal Procedure 
,Oode and, giving tho benefit of tho doubt, should 
acquit the socused. 

А. reforence by а Bench of Honorary Magistrates 
on difference of opinion between them bo a District 
Magistrate is irregular and not justified by any 
provisions of Criminal Procedure Code. 

Criminal revision against an order of the 
District Magistrate of Benares. 

Mr. Satya Ohandra Mukerjee, for the Appli- 
cant, 

JUDGMENT.—In this case a number of 

7 persons were on their trial before a Bench 
of Magistrates exercising jurisdiction within 
the limits of the Municipality of Benares. 
That Bench consisted of two members, Pandit 

. Ram Ohander Naik Капа and Babu Sita 


Ram. I find on a reference to the Civil List’ 


of this Provinoe that each of these Magistrates 
sitting singly exercises the powers of a Magis- 
trate of the third class, but that any two 
Magistrates within the Municipality of 
Benares sitting together ва в Bench are 
empowered to exercise the jurisdiction of a 
Magistrate of the second class. After a 
*complete trial the two Magistrates differed in 
opinion. Pandit Ram Ohander Naik Кайа 
found the four accused persons not guilty and 
recorded a judgment ooncluding with an 
order of acquittal; Babu Sita Ram was of 
opinion that the offence charged ‘was proved 
against all the accused persons and recorded 
a judgment convicting and sentencing them 
to реў a fine of Rs. 50 each. The two Magis- 
trates then signed an order referring the case 
to the District -Magisirate of Benares for 
consideration and orders. The District 
Magistrate recorded a поў upon this 
reference, to the effect *that under the 
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standing rules for conduct of business by a 
Bench of Honorary Magistrates, “when there 
is & Bench of two and one is for conviction 
and the other for acquittal, the accused is to 
be acquitted”. Nofurther orders appear to 
have been passed in the case. The complainant 
has brought the matter before this Court in 
revision. The proceedings of the Honorary 
Magistrates were, ав a matter of fact, 

irregular. Under section 16 of the Code 
of Criminal Procedure the Local Government 
may, or subject to the control of the Local 
Government the District Magistrate may, 
make rules consistent with this Oode 
for the guidance of Magistrates’ Benches 
respecting various subjects, including amongst 
others “the mode of settling differences of 
opinion which may arise between the Magis- 

trates in session." The Local Government 
has drawn up a draft of certain rnles re- 
commended for general adoption. The 
seventh of these rules provides as follows:— 
"In regard to a finding, when the number of 
the members is uneven the opinion of the 
majority shall prevail, when the number is 
even and the members are equally divided 
the accused shall get the benefit of the doubt.” 
The intention of the Local Government in 
framing these draft rules obviously was that 
the District Magistrates should formally issue 
the said rules, or rules to the same 
effect, for their own districts in the exercise 
of the powers conferred upon them by section 
16 of the Code of Criminal Procedure. It is 
not clear whether this has been done for the 
Benares district, but under the circumstances 
I do not think it worth while to make further 
inquiry оп this point. Hven supposing that 
no formal order has been issued by the Dis- 
trict Magistrate of Benares in this matter, the 
Bench of Honorary Magistrates, when they 
fonnd that there was ап irreconcilable 
difference of opinion between them as to the 
guilt or innocence of the &ocused in this 
particular case, might well have accepted the 
principle laid down by the Local Government 
and paased orders accordingly. The order of 
reference to the District Magistrates was irre- 

gular and not justified by any of the provisions 
of the Code of Oriminal Procedure. As the 
record now stands before me, the trial of the 
acoused persons is technically incomplete. The 
District Magistrate’s endorsement on the 
order of reference is not in itself, and obviously 
not intended to be, an order of soquitial, 
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Strictly speaking the record requires to be 
completed by a formal order, signed by both 
the Magistrates, to the effect that, in view 
of the difference of opinion embodied in their 
respective judgments, they follow the prin- 
ciple laid down by the Local Government 
for their guidance and giving the accused the 
benefit of the doubt, formally acquit them. 
Ido not think, however, that the interference 
of thia Court is called for. Forone thing it 
is clear that in substance the opinion of the 
Magistrate who was in favour of the &ocused 
persons has been give effect to. f, however, 
any parties concerned think it desirable to 
move the Bench of Magistrates, or the 
District Magistrate himself, witha view to 
correcting the informality which I have 
noticed and placing on the record a proper 
order finally disposing of the case, I have no 
doubt that in view of the remarks which I 
have made such & course would be adopted. 
I dismiss this application. 


Apphication dismissed. 


BOMBAY HIGH COURT. 
Orna Rarssenor No. 49 or 1914. 
August 13, 1914. 
Preseni;—Mr. Justice Heaton and 
Mr, Justice Shah. 
®МРЕҢОҢ—Рвовиоптов 


versus 
GOVINDA ВАВАЛ BABDH—Acovsmp. 
Dekhkan Agriculiversts’ Reliaf Act (XVII of 1879), 


as. 2 (4), 04—"Monay", whether inoludes cattle— 
Oredétor receiving bullooks from agrwulturisti —Duty іо 
gwe 


rootipt. . 
Money as defined in section 2 


Oriminal reference made by the Addi- 
tional Seasions Judge of Poons. 

Mr. M. R. Bodas, for the Acoused. 

Mr. 5. B. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT.—The Additional Seasions 
Judge of Poona has referred this case to 
us. It seems that a oreditor was con- 
victed and sentenced under section 67 of the 
Dekkhan Agriculturista' Relie? Apt for not 
giving '& weceipt as required by section 64. 
"The Additional Sessions Judge was under 
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the impression that section 64 did not 
apply to the case, because the only pay- 
ment, in respect of which he found it 
proved that a receipt was not given, was 
the delivery of the two bullooka, whereas 
the section speaks of money. The defini- 
tion of money, however, in the Aot itself 
says that money shall be deemed to in- 
alude agricultural produce, implementa and 
stock. Under the head of stook it would 
necessarily include cattle. The conviction, 
therefore, so far ps the law goes, is per- 
fectly correct. Nor do we see any good 
reason to induce us to interfere with the 
conviction in so far as it is based on 
evidence. But it seems to us that the fine 
in the circumstances is somewhat excessive 
апа we reduce it to Rs. 15. The difference 
between the Ва. 15 and Rs. 40, if paid, 
should’ be refunded. 
- Conviction confirmed ; Sentence reduced. 


OALOUTTA HIGH COURT. 
Osnomat Ravisiow No. 645 or 1914. 
June 4, 1914. 
Preseni;—Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 
KEDAR MULLIOK AND OTHERS— 
PETITIONERS 
COT SLs 


EMPHROR-—Orrosira Parry, 
Orimenal Procedure Code (Aot У of 1898), е. 118— 
Proceedings defence wiinesios called 


pending—fome 
^ upon {о show canes why they should wot be prosecuted 


under в. 193, Indian Penal Oode—Accused prejudiced 
—Order, whether sustainable. 

Where proceedings under section 118, Oriminal Pro. 
cedure Code, ware atil pending against au accused, the 
Magistrate called upon some of the defence witnesses 
to show cause why they should not be prosecuted 
under section '08, Indian Penal Code, whereby thee 
other defence witnesses were frightened and did 
not give evidence: 

Held, that the action of the Magistrato m 
injudicious and was calonlated seriously to 
and prejudice the &ooused and the setae TA anet 
section 118 could not be sustained. 


Criminal revision of an order: of the 
Magistrate. 
Babu Jyobsh  Ohawdeo Hasra, for the 


Petitioners. 
Chandra Boss, for i 


Babu Atulya 
Opposite Party. 

JUDGMENT.—In this-cnge the. ten peti- 
tioners before us have been required to furnish 
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security for good behaviour under section. 


118 of the Oriminal Procedure Code. It 
appears that in the course of the inquiry 
into the truth of the information on which, 
action had been taken, when the  prosecu- 
tion’ evidence was exhausted, the sccnsed- 
were called upon to adduce evidence in 
their defence. They had in attendance 00 
witnesses and on the day on which they. 
were required to give evidence eighteen 

were eramined on their behalf. 
At the close of that day's proceedings at 
the instance of the Public Prosecutor, the, 


trying Magistrate called upon two of the. 
witnesses, vir. Nos. 4 and б, to show canse. 


why they should not be prosecuted under 


section 193, Indian Penal Code, in respect, 


of some of the statements they had made 
in the course of their depositions. On the 
following day 12 more witnesses were exs- 
mined of whom at least 4 did not support 
the defence. On the following day out of 
the remaining witnesses the defence ventur- 
ed to examine only three. The explana- 
tion they’ furnish is that the proceedings 
taken by the Magistrate, as a matter 
of fact, frightened their witnesses or pre» 
vented them from giving evidence. 

It cannot be disputed that the йб: 
taken against the two defence witnesses 
during the pendency of these proceedings 
was highly injudicious and ‘was calculated 


seriously to hamper and prejudice the accused. 


in their defence. On that ground we make 
this Rule absolute, set aside the ordermiade 
under section 118, Criminal Proceduro Code, 
and direct that & furtber inquiry be made 
by another Magistrate into the truth of 
the information on which action was taken. 
In these terms we make this Rule absolute. 
Rule made absolute. 


INDIAN OASES. `1 


179° 


^ 


MADRAS HIGH COURT. . 
Одтмтнлт Ravistok Oase No. 402 or 1914. . · 
, ОвгшмАг, Hgvisrox Prrrrrox No. 934 
| -or 1914. 
К : December 18, 1914. 
. Present: —Mr. Taatios Oldfield and 
. Mr. Justice Napier. 
Y. KRISHNAMMA Амр OTHRRS—COUNXTAR- 
Perrriosans Nos. 1 то b—Harrrioxzns8 


` 2 vermis 
OHITTURI OHINNA PEBRAJU— 
E PETITIONER —RESPON DEAT. 

Oriminal Procedure Coda (Ас У of 1898), s. 106—; 
Banotion їо prosecuis—Samotios, when not sustified—- 
Prima facie case, whether can bo indicated im sanction 
order. 

A Judge is entitled to call for such recordsas he’ 
thinks would assist him in the exercise of his dizcre- 
tion, but ho oannot sanction the prosecution of 
witnesses on inferences drawn against thom from 
such records when they were not produced before or 


-ab the time of their deposition and mhon the witnosseg 


were not given an opportunity to explain them. 

Per Napier, J—A prima facie case cannot 
Calendar cise ола шь 
prosecution 

In re Paree Kunhammad, 20 М. 110; 2 Weir 189 
end Paspapati Bastri v. Subba Важті, 23 M. 310,.3 
Woir 188, from. 

. Mr. Hume v. Poreh Ofiundor (Коше, 23 Ind, Cas. 
821; 41 О. 446, 15 Cr. L. J. 40, followed. 


- Petition, under section 195 (6) of the 
Code of Criminal Prooedure, 1898, praying 
she High Court to set aside the order of 
the Sessions Court of' Kistna, in Criminal 
Miscellaneous Petition No. 14 of 1914, 
granting sauction for the prosecution ‘of 
the petitioners in connection with Calendar 
Case No. 49 of 1913, on the file of the Sub- 
Divisional Magistrate, Bandar Division 
(Criminal Appeal No. 7 of 1914 on the 
flle of the Sesaions Court). 


Moasrs. О. R. Osborne and T. Rama Ohandra 
Row, for the Petitioners. 


Mr. A. Venkatarayuliah, for the кары 
ent. 


Mr. J. O. Adam, for the foveat: 


- OBDER.:' Hisori 
Оьрутйр, J.—1 would deal this case on the 
short grounds that (1) petitioners · were 
witnesses who had no control over: the 
conduct of the case in which they gave | 
evidence, aud но right of evidence in the 
appellate proceedings in connection with 
which their prosecution was sanctioned, (2) 
they, therefore had, at ho time an oppor. 
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tuuity to combat the learned Sessions Judge's 
inferences from the evidence on which he 
relied against. them and ‘which in fact was 
fist admitted. in appeal поб before or 
during their depositions, when they might 
have reconciled them with it. I, therefore, 
concur in revoking ‘the sanctions, and ex- 
press no opinion 88 to the duty or right of 
a superior Court to scrutinise the grounds 
on which. they were given or the: limits 
within which such scrutinising , should be 
confined. 

Марв, J.— This is an application to 
revise ‘the sanction granted by the Sessions 
Judge' of Kistna on the hearing of Crimi- 
nal Appeal No. 7 of 1914, in which he 
reversed the conviction of the accused by the 
Sub-Divisional Magistrate of Bandar. The 
Banotiqn was granted with гиен to pro- 
secution witnesses Nos. 9, 4, 5, 8 and 9 and 
жав for their prosecution on & charge under 
section 198, Indian Penal Code. 

The first poiut taken by Mr. Osborne 
in this petition is that the evidence has 
been misundertood. by the Sessiona Judge 
and is not sufficient to establish a prima 
facie case or raise & reasonable probability 
of conviction. Не relies on the well-known 
judgment of Bashyam  Aiyangar, J., in 
In re Pare Kunhammad ` (1) and 
on the case of Pampapaii Sastri v. Subba 
Sastry (2), which undoubtedly support the 
proposition of law he contends for. I can 
only repeat here  what'I said. here 


on 
other, occasions that, with the greatest 
deference to that eminent Judge, Sir 


Bashyam Aiyangar, and the other learned 
Judges who ,expressed that view, I am 
ontirely unable to concurinit. The question 
has been considered by the Full Rench of the 
High Court of Calcutta in Mr. Hwme v. 
Poræl Ohunder (3), and the conclusion at 
which the Court arrived has been stated by 
the learned Chief Justice in language so 
felicitous that I will not attempt to add any- 
thing to it. Т adopt that conclusion and 
that language in their entirety. I will 
quote one passage at page 457: “The 


reports abound with expreesions of opinion’ 


evoked by the peculiar circumstances of 
the case in which they arise. If they are 
all to be read into the section as of uni- 
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versal application, tuen the enactment of 
the Legislature will pass out of recogni- 
tion.” I would. also refer to an observa- 
tion of Stephen, J., on this very point. He 
points out that the duty of the Magistrate 
is precisely the same where sanction has 
been granted as in cases where it has not, 
and observes: “From this it follows that 
there is no reason why the Court to 


whom the application for sanction is made, 


shonld perform any of the acta that will 
fall within the scope of the Magistrate’s 
duty if the sancti6n is granted: and there is 
а very good reason why it should not, 
namely, that the same thing should not 
be done twice, and section 195 certainly 
does not вау that it should." To my 
mind a most serious objection is that, 
if this test is to beone of the controlling 
elements in the upbolding of a sanction by 
the High Court, it follows that where a 
sanction has been so upheld, the case goes 
to the Magistrate with the tmprimaiur of 
the opinion of the High Court that there 
is а prima facie case against the accused. 
I cannot imagine a more serious inter- 
ferenc? with the , powers vested by 
law in the magistraty and the duty im- 
posed on them of discharging an accused 
where they are satisfied that there are not 
sufficient grounds of committing the accused 
for trial under section 209 or in warrant 
eases of discharging him under section 
253, when'they find that no case against 


the accused has been made out whioh, if 
unrebutted, would warrant his conviction. 


No attempt has been made in any case 
that I am aware of to reconcile this prc- 
position with the words of clause 4 of 
section 195: “The sanction referred to in 
this section may be expressed in general 
terms and need not name the accused 
person, but it shall, so for as practicable, 
specify the Oourt or other place in which, 
and the occasion on which, the offence was 
committed.” Even putting aside the words 
“expressed in general terms” which are to 
my mind conclusive against the  propoei- 
tion, I fail to’ see how в prima facie, case 
can be indicated against a particular person 
in the sanction order when that sanction 
order need not even name the accused 
person. There are other arguments which 
can be used.againat the view: but as I 
am of-opinion that it is fundamentally 
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incorrect and that the true view is er- 
pressed in the case above referred to, I 
do not think it necessary to pursue the 
matter any further, ? 


The next objection taken is that the 
~Sessions Judge in exercising his discretion 
adopted a procedure and used materials 
for his decision which have operated un- 
fairly against the petitionara. They were, 
as stated above, witnesses in a criminal 
case. Their evidence was that they were 
present in the village and saw the pre- 
parations for the attack by the accused in 
that case. The Conrt before whom they 
appeared accepted their evidence as true 
and convicted the accused. The appeal 
was heard by the Sessions Judge and at 
the hearing of the appeal at which they 
were, of course, not represented, the Judge 
made use of two records of & case which 
had not been filed in the lower Ооп. 
It is Suggested by the Vakil who appears 
for the counter-petitioper that extracts from 
the records were procured by the  Vakil 
who appeared in the lower Court, but he 
admits that there is nothing to show that 
the witnesses had their attention drawn 
to any passage in those records for the 
purpose of giving them an opportunity to 
offer any explanation or even that they 
were referred to in argument. The Sessions 
Judge used those recorda to establish that 
at the date on which gthey stated they 
saw the accused at Chittoor they could not 
have been in that place. The languagsof 


his order i& as follows: "I sanction the 
prosecution of. . . , 88 ib appears to me 
clear from the documentary ^ evidence that 


the evidence that they saw the accused at 
Ohittoor on the night of August 8th is false." 
* Now, first of all these documents are not 
documentary evidence, as they were not 
exhibited either in the Court of first instance 
‘or in the Appellate Court. Iam of opinion 
that the Judge was entitled to call for 
records which he thought would assist 
him in the exeroise of his discretion. But 
‘ha appears to have lost sight of the very 
impertant fact that no 
on these records had been made to the 
witnesses at the trial and that they were 
not before him during his inquiry, and so 
were unable to offer any explanation on 
the case made out against them оп this 
new material Jt is true that it is not 
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necessary that the persons with respect to 
whom the inquiry ів held should have 
notice. But it, has been held by the Full 
Bench of this cari in в judgment that binds 
me, Queen-Empress ү. Sheth Beard (4), ‘that 
the opinion should be formed after the 
party concerned haa had sn opportunity 
of being heard. It must be borne in mind 
that there is a practical difference between 
the position of a complainant and а witness 
The complainant hes an interest in the 
case; and even if he does not appear on 
the appeal, he will certainly make himself 
aware of it. А witness has no- further 
interest in the case after his evidence has 
been takon He.is brought there by process of 
law and departs when permission has been 
accorded to him. That months afterwards 
sanction to prosecute him should be grant. 
ed in proceedings of which he had no 
notice on mateMala which were not pro- 
duced at the trial, and possibly were 
capable of instant explanation if he had 
been present, seems to me an improper 
exercise of judicial discretion. I confine my 
observations to the ‘facta of this particular 
caso and in this case I am satisfied that 
we should interfere, and І agree with my 
learned brother that the sanction should 
be revoked. 
Petition allowed: Sanct‘on revoked, 


(4) 10 X. 232; 2 Weir 181 (F. В). 


SIND JUDICIAL COMMISSIONER'S 
OOURT. 


OnrurwAL APPmaLs Nos. 5 лыр 6 or 1914, 
July 27, 1914. 
Present: —Mr. Fawcett, J. O., and 
Mr. Crouch, А. J. О. . 
MULO walad BHAWANI ARD ANOTHWR— 
APPELLANTS 
_ versus 
EMPEROR-—Rr8PONDEST. 

Penal Code (Act XLV of 1800), ss. 801 (Eeplanatiown', 
8808— Passing out of keeping of natural guardian — 
Kidnappwig— Offence, и heather commilted— Üonfinemeu? 
«hal constitutes, 

Where п little 1, who has no intention of stari- 
ing life indepen ently, leaves her house for the 
purpose of soeking refuge with another relation, hho 
cannot be considered to have ме out of the 
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keeping of her natural guardians within the 
meaning of the explanation to section 861, Indian 
Ponal Code, until she has by some’ overt act 

into tho kooping of some one elso. Thorefore, n 
person who induces her to accompany him shortly 
after sho leaves her houseis guilty of on offence 
under section 866 of the Penal Codo. 

Where & child of 12 ix removed a very great 
distance from her home and has boen deprived of 
all independent judgment or will power by threats 
and indnoements, she із confined because she is not 
conscious of the desire to escape. 

“Appeal against the decision of the Addi- 
tional Sessions Judge, Hyderabad. 


Mr. Lalchand Hassomal, for Appellant 
No.1 

Mr. E. Haymond, Public Proseontor, for the 
Grown. 


JUDGMENT. 

' Овосон, A. J. O.—The two appellants have 
been convicted of offences under sections 
866 and 368, Indian Penal Code, and have 
been sentenced to five years’ rigorous imprison- 
ment. - 

E Wo must be satisfied:— 

: [, That the girl Kunwar had been 
kidnapped. 

II. That she had been kidnapped with 
the intent that she might be compelled to 
marry against her will, or be seduced to 
illicit intercourse. 

III. That each accused knew that she 
hal been kidnapped with auch intent. ' 

IV. That each accused was guilty of 
wrongfully concealing or confining her. 

It has bean proved that the girl is between 
eleven and thirteen years of age (Exhibit 
81) and is married. Being a Hindu she 
could, under no circumstances, contract 
another legal marriage during the life-time 
of her husband. Any intercourse with a 
man with whom she had gone through the 
form of marriage would be illicit. 

Therd can be no doubt that, while living 
with her aunt, Santok, in a village in the 
Baroda State, she suddenly disappoared; 
that she was taken by Doongerji to Ahmed- 
ebad; that Doongerji offered to sell her to 
Bavaji (Exhibit 18); that Doongerji took her 
to Bikho and left her with bim, having 
probably sold her; that Bikho’ sold her for 
Ra. 105 to Ohagoji, brother of appellant, 
Mohanji; that Mohanji took her to Hyderabad, 
where they were met byKastow and taken to 
the house of Jivi; that Jivi is, mistress ! of 
appellant Mulo; that Mulo was in the house 
while the girl and Mohanji were there; 
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that Mohanji took the girl to Hyderabad 
station with the intention of taking her to 
Khanpur where Kastow had already gone 
in advance; that Mnlo was in company of 
Mohanji and tbe girl at Hyderabad station 
and intended to accompany them at any rate 
as far ns Shadadpur. 

The girl Kunwar states that she had 
left her aunt’s house without her knowledge 
or permission and was going to her sister’s, 
when Doongerji. met her and by promises 
of fine clothes, ornaments, ete., induced her 
to acoompany him. Mr. Lalchand contends 
that the girl had run away from her natural 
guardians and was no longer in their 
keeping when  Doongerji met her.’ But 
where a Бө girl, who has no intention 
of starting life independently, leaves her 
home for the purpose of seeking refuge 
with another relation, she cannot be considered 
to have passed ont of the keeping of her 
natural guardians until she bas, by some 
overt act, passed into the keeping of some 
one else, for it is ordinary experience that 
a child'a rerolution to run away from hame 
fails ая soon as the difficulties of doing so 
are brought home to it. It would be 
ridiculous to attach to the temporary fanoy 
of a child the legal consequences of a 
deliberate repudiation of the obligations 
attaching to its status. The facta ostablished 
make it clear beyond any reasonable doubt 
that Doongerji enticed the gril to abandon 
all intention of returning to her relations 
with the intent to sell her as wife to some 
purchaser and to persuade her to live as 
wife with the man withwhom she should 
go through the form of marriage; that is, 
he kidnapped her with the intent to сш 
her to illicit intercourse. + 


It is admitted by Mohanji that he ышы Р 
drew up thé deed of sale by which the 
girl was sold' to his brother Ohagoji for 
Re. 100. Chagojihad already two wives, 
and we accept the conclusion framéd by the 
learned Seasions Judge that Ње girl was 
brought for the purpose of being sold to 
gome prospective husband. 


The girl remained in Chagoji's house 
for about two months. During that time 
Chagoji and other inmates of his house 
must certainly have learned all that they 
wished to kfow about the girl. They 
would nsinmlly conjecture that she wga, 
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married and had been kidnapped and if 
they did dot actually hear from the girl's 
own- lipa that she hada husband living and 
lad been decoyed to Ahmedabad, it must 
have been because they deliberately avoided. 
doing во. The girl declares that she 
disclosed her story, and the learned Seasions 
Judge has believed her. We see no reason 
for discrediting it.. The facta that Mohanji 
wrote the deed of sale, that he was a member 
of Chagoji’s household and that he brought the 
girl to Hyderabad are sufficient to satisfy us 
that he was privy to all that was done by 
Ohagoji. И 

Mr. Lalchand argues that the girl, afte" 
once passing into the keeping of Dongerji 
was never confined. The girl describes her 
life, and if her description be true she was 
never, forone moment free torun away. She 
was certainly never free to return to her 
relations. Where a child of 12 years old is 
removed a very great distance from her home, 
and has been deprived of all independent judg- 
mentor will power by threats and inducement, 
жегу little physical restraint is necessary to 
effectually confine her. She is nonetheless a 
prisoner because she ia not conscious of the 
desire to escape. We are of opinion that she 
was confined, fromthe time of passing into 
the keeping of Doongerji up to the arrest 
of Mohanji at the Hyderabad station. 


It was Mohanji who actually brought het 
to'Hyderabad, in whose custody she was when 
the-Police came to her rescue. We are of 
opinion that the case against Mohanji has 
been satisfactorily proved. 


But as against Mulo, the facts established 
do not, in our opinion, constitute more than a 
case of grave suspicion. There is no evidence 
that he, personally; directly or indirecly 
exercised any restraint over the girl. "There 
is no evidence that he was taking any part in 
the disposal of the girl—for, though he was 
found in the company of Mohanji. at the 
Railway station he had taken a ticket for 
Shahdadpur only, and the ticket clerk admits 
that he frequently went there on business. 
Though there is good reason to suppose that 
Jivi, his mistress, gives active sasistance to 
Kastow in temporarily accommodating girls 
brought to Hyderabad for sale, it ів at least 
possible that Mulo who visits Jivi only 
‘oocasionally is not privy to this conduct. 
(The girl states (hat she’gave out at Hyderabad 
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that she was а niece of Mohanji, and Mulo 
may have believed. jt... T'hefteüs;'nó ‹ evidence 
thst he knew that: she had been kidnapped 
beyond the statement af the girl herself that 
she informed him. . We,do not think 16 safe 
to accept this statement.ks proof, without any 
corroboration. peer. S 

"We confirm the conviction ind. sentence in 
the case of Mohanji, but reverse the conviction 
of Mulo and order him to be acquitted 
and discharged. 

Bawortr, J. O.—I ooneur and have only a 
few PULDATEA ioadd. . 

The case, I think, clearly falls within the’ 
principles laid down in Emperor v. Jeiha(1) 
which has been followed by this Court in 
Emperor v. Masshomal (2). Even if it is 
untrue that the girl really intended to go to her 
sister, and even if she was intending to run 
away from her aunt’s honse for good, yet she 
had gone only some 5 miles or so, when 
Doongerji met her and induced her to go 
with him, and cannot;in my opinion, be said 
to have been ont of the keeping of her aunt, 
whose house she had left only shortly before 
and who was for the time her lawful guardian, 
within the meaning of the Explanation to 
section 861, Indian Penal Code. If the girl 
had been some days away from her relations 
‘or had got completely ous of their control, 
thecase might have been diffarent. I also 
think that in this case there is no sufficient 
reason to disbelieve the girl's statement that 
she was intending to go to her sister. 

As regard Mulo’s complicity, I think there 
is & reasonable doubt, of which be should be 
given the benefit: though his conduct in 
accompanying Mohanji and the girl at the 
Railway station and making a false statement 
to the Head Constable, Abdul Gaffur, as to 
the girl going on a pilgrimageand his rela- 
tions with Jivi, in whose house the girl was 
kept at Hyderabad, undoubtédly raise strong 
suspiciong against him. 

ulo acquitted. 
' (1) 6 Bom. L. В. 785 1 Or. L, J. 981. 
5 16 Ind. Ова. 768; 6 B. L. R. 71; 18 Or, L. J. <88; 
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OALOUTTA HIGH COURT. 
Oruman Rurasszwca No. 129 or 1914. * 
August 19, 1914. 
Preseni;—Mr. Justice Sharfuddin and 
Mr. Justice; Teunon. 
EMPEROR—Proseouron 
versus ; 
SABER AKUNJI—<Aocoussp. 
Orirkinal Procedure Code (Act Y of 1898), s. 887— 
Forfeiture of pardon — Formal withdrawal or declaration, 
whether necessary before prosecution—Accused, plea 


open to 
Under the present Oode of Oriminal Procedure 
no formal withdrawal ofa perdon and no formal 
declaration that the pardon has been forfeited are 
If the person who has a condi- 
onal on be subsequently proceeded against, 
1è is өреп to ain Pn on his trial that the 
pardon has not in faot m forfeited, that is to say, 
that he has not violated the conditions on which 
the pardon was tendered and sccepted. This then 
becomes оле of the issues to be heard and determined 
at the trial. 


Case referred by . Ње Sessions Judge, 
Khulna, on May 26th, 1914, under section 438, 
Criminal Procedure Code. 

Babu Atulya Oharan Bose, for the Orown. 

JUDGMENT.—In this case it appears 
that one Saber Akunji and a certain number 
of others were charged with the commission 
of a dacoity on the 29th of October 1913. 
Under section 397, Criminal Procedure Code, 
pardon was tendered to Saber Akunji and 
was accepted by himonthe usual condition 
that he should make a full and true dis- 
closure of the whole of the circumstances 
witbin his knowledge relating to the offence 
in question. In the Oourt of the Committmmg 
Magistrate it appears that Saber Akunji 
did make a statement implicating himself and 
others in the commission of the dasoity. 
But when the trial took place in the Oor ~-t 
of the Sessions Judge, he resiled from that 
statement and professed complete ignorance 
of the matter.. Thereupon proceedings were 
taken against him and he was committed 
to the Court of Session to take his trial. 
The learned Sessions Judge has thereupon 
meade this reference to this Court witha 
view to having it declared that the pro- 
ceedings taken against the accused were 
without jurisdiction, on the ground that the 
pardon had not been declared forfeited and 
the ground of forfeiture had not been reduced 
into writing. Under the present Oode of 
Criminal Procedure no formal withdrawal 
of a pardon aud no formal. declaration that 
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the pardon has been forfeited are ‘required. 
If the person who has gocepted a conditional 
pardon be subsequently proceeded against, 
it is open to him to plead on his trial that 
the pardon has not in fact been forfeited, 
that is to, say, that he has not violated the 
conditions on wHich the perdon was tendered 
and accepted. This then beóomea опе of the 
issues to be heard and determined at the 
trial. In the present case, there is no need 
that the issue should be separately tried ; 
for if on hig statement made in the Court of 
the Oommitting Magistrate and on other 
evidence it be found that he took part in the 
commisssion of the dacoity in question. it 
will follow that when he reailed from his 
first statement in the Oourt of Session and 
denied all knowledge of the matter. he 
violated the conditions on which the pardon 
had been tendered. So that the two questions 
whether he has forfeited the pardon and 
whether he has or has not been guilty of 
the offence of daooity may be heard and 
determined together. In support of this 
view and for the information of the Вөв- 
sions Judge, we would refer him more 
particularly to the following re сазей : 
Emperor v. Kothia (1), Kullan v, Emperor (2) 


and Em v. Abani Bhusan Ohuckerbdutty 
(3). With these »emarks we return the 
record and direct that the trial be now 
proceeded with. * 

p rn. 611; 8 Bom. L. В. 740 4 L. J. 346. 

2) 2 Ind. Oas. 348; 82 M 0 L. J. 5]. 

8) 8Ind. Cas. 721: 37 C. 845 a uon 11 Or. L. 
J. 702; 15 0. W. М. 25. 7 





CALCUTTA HIGH COURT. 
ОвтмтхАг Revision No. 1084 or 1914. 
August 19, 1914. 
Present:—Mr. Justice Sharfuddin and 
. Mr. Justice Teunon. 

DEPUTY SUPRRINTENDENT аир 
REMEMBRANCER or LEGAL AFFAIRS, 

BENGAL-—PariTIOMER _ 


vergus oT 
КАП,АВН CHANDRA GHOSH anp- 
ANQTHEE—OPPosrTRE Parry. 
Criminal Procedure Gods (Act V of 1808), ss. 985, 
230—Charges, jotnder am committed on afa- 
ee—SGame transaction. 


aped реу “the 
later, buj on Шеј to do go they were 
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again maltreated and shoe-beaten and were 
turned out by the &ooused on being informed that 
the Police were oo ; 

Held, thatas they were all confined for ane purpose 
$6. forthe purpose of money, the whole 
thing was one transection and Њаё there was no 
misjoinder of charges if they were tried together. 

Rule against the order of the Sessions 
Judge, Pabna, dated 12th May 1914. 

Mr. Orr, for the Petitioner. 

Mr. J. N. Roy and Babus Harish Chandra 
Ray and Jogendra Narayan Majumdar, for 
the Opposite Party. 

JUDGMENT.—This Rule was issued call- 
ing upon the District Magistate of Pabna 
and the opposite party to show causa why 
the order of the Sessions Judge, dated the 
12th May 1914, should not be set aside and 
the appeal re-heard оп the merite. It 
appeara that -the two accused, Kailush 
Chandra Ghosh and Ram Chandra Ghosh, were 
tried under sections 847, 352 and 352 coupled 
with section 114, Indian Penal Code, con- 
victed and sentenced. On uppeal to the Bes- 
sions Judge an order was passed for a re- 
trial on the ground of misjoinder. In order 
to understand how the question of misjoinder 
arose certain facta have to be stated. There 
is a gentleman named Rai Banamali Ray 
Bahadur who is a semindar. There is в pre- 
vailing practice in his estate that no one is 
allowed to slaughter cows. It appears that 
on the Bakr-id day just before the occurrence, 
some Muhammadans slaughtered a cow. This 
was considered to be a breach of the practice 
of the estate and on the 14th December four 
men, mis, Mazamali Shekh, Abdul Shekh, 
Umedali Shekh and Manik Shekh, were called 
to the eutchery by two peadas, and the In- 
Spector and narb fined Abdul Shekh 
Re. 200, and Mazamali, Umedali and 
Manik Shekh Rs. 50 each on acoount of 
the slaughter of the cow. It appears that 
on the 14th December only Rs. 9 was realised 
and the rest was promised to be paid three 
days later. On the 17th, the rest of the 
money was not paid, with the result that on the 
18th, these persons were again brought 
to the ctchery and again confined. On 
coming to know that information had been 
sent *to the Police on behalf of the confined 
persons, they were beaten with shoe ‘and 
ejected from the place in which they had been 
wrongfully confined. The question is, whe- 
ther the occurrence that took place on the 
14th December and the one thát took place 
on the 18 December were two distinst 


transactions or form parta of one and the 
game transaction. It appears that the object 
was to punish certain Muhammadans of this 
estate fora breach of the rule of that estate 
in slaughtering a cow. It was with that 
object these four persons were brought to 
the owichery, fined and a portion of the 
fines realised. These men had promised to 
pay the balance of the fines three days later, 
but they failed to do so, and so. on the 18th, 
itis said, wrongful confinement again took 
place. There can be no doubt, therefore, that 
what took place on the 18th was in con- 
tinuation of what took place on the 14th. 
It bas been contended that on the 18th, 
another offence was committed, namely, 
offences under sections 853 and 952 read with 
section 114, Indian Penal Code. There- 
fore, this was a distinct offence and not in 
the same transaction, even supposing that the 
wrongful confinement on both days constituted 
one transaction. We think that the shoe- 
beating and other maltreatment of the Mu- 
hammadans when released from their wrong- 
ful confinement were the concluding рог- 
tions of the same transaction. They were 
all confined for one purpose, namely, for 
the purpose of extorting money, and on being 
informed that the Police were coming, these 
men were shoe-beaten and turned ont. The 
whole thing was really one trahsaction. The 
learned Sessions Judge was, however, of opi- 
nion that these were two distinct transactions. 
Therefore, he held that there was a misjoinder 
and ordered а re-trial. The view that ‘we 
have taken on the facts stated above is 
supported by the cases of Emperor v. Пано 
Hanmant Shahapurkar (1) and Emperor v. 
Sherufalh Alsbhoy (2). Our attention has 
also been directed to two cases by Mr. Roy, 
the Counsel for the acc tiw, the cases of 
Budhai Sheikh v. Emperor (3) and Gul Maho- 
med Sircar v. Oheharu Mandal (4). The facta 
of the two last-mentioned cases are different 
from the facts of the present case. 

We, therefore, make the present Rule abso- 
lute, set aside the order of the learned Ses- 
sions Judge, dated the 12th May 1914, and 
direct that the appeal be now heard 
on the merits. 

Let this record be sent down at once. 

Rule made absolute. 


. L. В. 633; 2 Or. L. J. 578. 


В. 930. 
. W. М. 828 Or. L. J. 128. 
W, N, 69 8 Or, D.J, 141, 
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^J OALOUTTA HIGH OOURT. 
OngrursAp Revistor No. 1201 or 1914. - 
Ootober 28, 1914. 
Гуен: :—Bir Lawrence Jenkins, Kr. ,Chief 
` ` Justice, Mr. Justice Teunon, and 
` Mr. Justice Fletcher. 
FAUJDAR THAKU R—CoMPLAINAXT— 
PETITIONER 
versus 
KASI OHOUDHURI AND OTHERS—AOCOUHED 
—Opposrre PARTY. 

Orimenal Procedure Code (Act V of 1898), г. 480— 
Revision by private prosecutor against order of acquittal 
—High Oowrt, jurisdiction of, to set aside acquittal.— 
nct J., and Pletcher J.—À. High Oourt has 

iction to set aside on revision an order of 

laf the ingtance of á private prosecutor but 

it should ordinarily exercise this jurisdiction 
y and only ү ps urgently demanded in 


n Oourt has ample jurisdiction, 

9, Orimin Procedur ure Code, y inter. 
rem 
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widest terms and vests in the Oourt an nbeolute nnd 

unqualiflied discretion which cannot be restricted by 

any serios of decisions. 

Oriminal revision against an order of the 
Sub-Divisional Magistrate of Bamastipur, 
dated 20th June 1914. 

Babu Debemdra Narain Bhattacharjee, for 
the Petitioner. ~ 

Babu Gour Ohandra Pal, for the Opposite 
Party. 

, Mr. Sultan Ahmed, for the Orown. 
, Jems, О. J.—À. charge was framed 
under section 148 of the Indian Penal Code 
against 23 persons, and after a lengthy 
trial they were acquitted. The oomplainant 
thereupon applied to. this Oourt for the 
exercise of its revisional powers under 
section 439 of the Criminal Procedure Code, 
with the result that a Rule was issued in thase 
ferms: "Let the record be sent for and let 
n Hüle issue calling upon the District 
Magistrate of Darbhanga and the opposite 
to show cause why the order of 
acquittal complained of should not be set 
aside and are-trial ordered. Pending the 
disposal of the Rule further proceedings 
under section 176, Oriminal Prozedure Code, 
will be stayed." Cause has now been shown. 

The petition on which the Rule was 
made does not mention proceedings under 
section 476 of the Criminal Procedure Code. 

From the judgment, however, it appeara 
that the Trial Magistrate expressed, his 
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intention to direct under section 476 of the 


‘Criminal Procedure Code the proseoution of 


Ram Khelawan Tewari under section 195 
of the Indian Penal Code, and also of two 
persons described-as Faujdar and Bahadur. 
Though Feujdar alone was the petitioner, 
the stay apparently was intended to operate 
in favour of all three. 


The case lasted, we have ae told, about 
three months before the lower Court, many 
witnesses were examined, and an elaborate 
judgment was nierionacel by the Trial 
Magistrate who fully discussed the volu- 
minous evidence in the,casa, with the result 
that he came toa conclusion in favour of 
the accused oh, the two principal issues 
in the case. He held that the accused’s 
party were in possession of the land in 
dispute, and that the injuries inflicted on 
the complainant’s party уеге в Due 
exercise of the right of defence. - 


I understand that the Rule was -—M 
on the ground that the Court was not 
satisfied with these conclusions, and that 
the interests of justice required an inter- 
ference with the order of acquittal, 

It is evident, however, that the” conclu- 

sions of the lower Court must have rested 
largely, if not in their entirety, on the 
Trial Magistrate’s appreciation of the evidence 
adduced before him. 
' The only question then is -whether in 
the proper exercise of its discretion the 
Oourt ought to interfere for the purpose of 
setting aside the acquittal and sending 
back the case fora repetition of the lengthy 
trial of the case. 

That we have power to interfere ‘seems 
clear; but to the question whether we ought 
to interfere I would answer in the negative. 

Section 417 of the Oriminal Procedure” 
Code enables the Госа] Government to 
direct the Public Prosecutor to present an 
appeal to the High Court from an order of 
acquittal passed by any Court other than 
a High Court. 

This provision, his: first appeared in 


‘the Oode of 1872 provides the valuable 


safeguard that an accused cannot have 
his acquittal questioned by way of appeal 
except at the instance of the Lodal Govern- 
ment. But even with this safeguard the 
provision hagmet with considerable, anim- 
adversion in rgcenf times, 


^ + - = 
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In this case, however, the Court, so far 
from having the assurance of such’ a safe- 
guard, is confronted by- the fact ‘that the 
application-to ^ set aside “the acquittal is 
opposed, adtal% by the acoused, but "also 
by the Deputy Legal Remembrance on 
behalf of ‘the! Crewn. 

‘And Fcan- quite understand this 'opposi- 
tion. -"FRe-complainantand his companions 
in the theft that led to blows were obviously 
mere puppets, and the real» moving spirit is 
this same Ram Khelawan Tewari who is 
described as the petitioner’s master and who 
has throughout been present in Court sitting 
behind the eminent Counsel and Vakils who 
have appeared on behalf of the complainant. 


I will not discuss his merits or his frail- 
ties as disclosed by the Trial Magistrate’s 
judgment, but it is apparent that this ів 
one of a series of unsuccessful attempts to 
assert possession of the piece of land in 
dispute against the acoused’s party. 


It has failed; but more than that, it has 
been held that possession was with the ac- 
cused’s party and proceedings against Ram 
Khelawan Tewari have been directed. This 
is а serious matter for him, and he obviously 
has ап urgent personal interest in securing 
interference -with the Magistrate’s order. 
In view of all the circumstances before un, 
I am convinced that the purpose of the 
application is not to Becure the due adminis- 
tration of justice but to serve a personal 
end. 

This, therefore, is not a case in which 
the Oourt should (in my opinion) interfere, 
and in expressing this view, I believe, I am 
acting in harmony with the tendenoy of the 
best judicial opinion as also sound principle. 

The pronouncements of the High Courts 
of Madras, Bombay and Allahabad consist- 
ently gupport the view that as a general 
rule it 18 expedient not to interfere on re- 
vision, at the instance of a private person, 
with an acquittal safter trial by the proper 
tribunal and that applications for that 
purpose should be discouraged on public 
grounds: Thandavan v. Perianna (1), Heera- 
bas v. Блат  (2),' Queen-Empress v 
‘Ala Baksh (3), [m re Sheikh Aminuddin (А), 


- (1) 14 M. 868; 2 Woir 571. 

(2) 15 B. 349. 

(8) В A. 484, А TV. К. (1884) 208- 
(4) 244.946, A W N (1902) 89, 
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Emperor v. Madar Bakhsh (5), Qugyim - AR 


v. Faiyas АИ (6). 


"This, too, was the view that prevailed in 


„thig, Court until recent times [Municipa. 


Oommiitee of Dacca v.  Hingoo Raj (7), 
Deputy al Remembranceer v. Karuna 
Baisiobi (8)], but it is said that of late the 


matter has been differently regarded. 

If there has been any conscious departure 
in more recent cases from the rule of 
prudence which prevailed in the authorities 
I have aited, I cannot agree with it. 

Our attention has been invited to a deci- 
sionin whish I took part, as though it 
supported the’ new departure [Hakhal Das 
Hoy v. Kaslash Banu (9)]. I am inno way 
impressed by the value of that decision. 
Inthe first place, it appears that the Vakil 
of the accused was not present and the 
decision possesses all the infirmity of a jndg- 
ment given without the  assistunoe of the 
argument for the accused. And apart from 
that the circumstances were exceptional. 

The error was one of pure law apparent 
on the face of the record, while the offence 
was one under section 504; and I have 
always understood that offences of an 
essentially personal character, such as defama- 
tion or insult, were yiewed differently fur 
the purpose of revision, and for an obvious 
reason. 

According to my understanding, therefore, 
this decision i8 of no assistance in the 
present case : if, however, it contravenes what 
I regard as the true rnle cf guidance, then 
І do not hesitate to regard it as erroneous. 

Ав І have already indicated, I am not 
prepared to вау, the Оош% has no jurisdic- 
tion to interfere on revision with an ao- 
quittal, but I hold it should ordinarily 
exercise this jurisdiction sparingly and only 
where it is urgently demanded in the in- 
terests of public justice. 

This view does not leave an aggrieved 
complainant without remedy; it would 
always be open to himto move the Goy- 
ernment to appeal under section 417, and 
this appeara to me the course that should 
be followed. 


(5) 25 A. 128; А. W. М. (1902) 200. 
a AE 
7) 80 806 
(8) 22 C. 164. 
@) 6 Ind. Cas. 791; 110. I. J. 113; 11 Or, I} 7. 218, 
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Tho result then in this case is that in 
my opinion the Rule should be discharged, 

But as I understand from my learned 
colleague that he would make the Rule 
abaolute, we are equally divided in opinion 
and the case, with our opinions thereon, 
must, therefore, be laid before another 
Judge. : ` 

Тескох, J.—Ín this cage one Kasi Chon- 
dhuri and twenty-two others were placed 
on their trial before the Sub-Divisional 
Magistrate of Samastipur on charges of 
rioting under sections 148 and 147 of the 
Indian Penal Code. 

On behalf of the prosecution it is alleged 
that on the death of one Rameswar Chon- 
dhuri his lands (including the field in dis- 
pute known aa plot No. 65 in village 
Hatharua) were inherited by hig widow 
Paltn, that some lf years before the 
occurrence now in question she removed to 
the housd of her daughter and son-in-law 
in a neighbouring village called Ohok Salem, 
and on the 4th April 1918, by a registered 
deed, sold her inheritance to the real 
complainant, on’ Ham Khelawan Tewari. 
Ram Khelawan, it is said, took possession 
and on the day now in question, 15th March 
1914, sent his servant Faujdar Thakur and 
aix or seven labourers, with two bullock- 
carte, to bring home the crop of arhar from 
plot No. 65. 

The cade for the prosecution then is that 
while these men were loading the crop into 
the* carts, the accused and others, to the 
numbers of 30 or 35, armed with lafh4s and 
gorasas (axes) fell upon the party of labourers, 
pat them, to fight and inflicted upon them 
в number of injuries. 

The medical and other evidence in fact 
«hows that of the seven or eight labourers, 
six were wounded, sustaining in all twenty- 
eight injuries, of whioh one is described as 
severe, five were on the head and nine on 
the back. | 

In во far as the occurrence is concerned, 
the Trying Magistrate has sccepted the 
caso for the prosdcution as substantially 
true. He finds that Fanjdar and his com- 
panions were unarmed, and that they were 
attacked by a mob of men armed with lathis 
and gorasas and that this mob included 
the majority, if not all, of the accused placed 
on their trial. 

He comes to no finding as to the compli- 
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city of the individual accused, obviously 
because he next proceeds to acquit them all, 
ou the ground that of the accused Kasi 
and Narsingh (who nre cousins of Ra- 
meswar) and their sons Ramyad aud Baldeo 
(and Bachu). were in possession of the 
field in question and that they and their 
companions were, therefore, acting in the 
exercise of the right of private defence of 
property. 

This brings us to a consideration of the 
defence. 

The accused have said nothing regarding 
either the occurrence or possession, but have 
contented themselves with pleading not 
enu Their case, in Bo far as it can be 
ascertained from the  oross-eramination of 
the prosecution witnesses and the depositions 
of the few defence witnesses examined, is 
that Rameswar (the deceased husband of 
Paltu) and his brother Mahadeo were not 
separate, as is the case for the prosecution, 
but joint in mess and property, that 
Ranies war predeceased Mahadeo, that Mahadeo 
in his life-time adopted Ram Golam, the 
воп of his cousin Kasi, that since Mahadeo’s 
death kome 18 years ago first Ram Golam, 
and, on bis death, Kasi on behalf of Ram 
Golam’s minor son, Chandrika, has been in 
possession. . 

With regard to the adoption of Ram 
Golam the Trying Magistrate observes that 
" this line of defence" was dropped, and 
that the defence then resolved itself into a 
bare assertion of possession. Possibly this 
attitude was taken up in the course of 
argument, but in so far as the record goes 
possession besed on the adoption of Ram 
Golam is the only case that the defence 
made any attempt to establish. There is 
uncontradicted evidence that Mahadeo and 
Rameswar lived apart from their cousina 
(or second cousins), Kasi and Narsingh; and 
of possession by Narsingh and his sons 
(who, P. W. No. 12, are again separate from 
Kasi and his son) since the death of Maha- 
deo there is not a tittle of evidence on the 
record. : 

As regards Kasi’a posseasion, the finding 
is based on (1) the estate register of muta- 
tions or changes among its tenants for the 
years 1319 to 1821, (2) a  chaukidari 
assessment register, (3) certain receipts, (4) 
an oral complaint inade by Ramyad to the 
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Manager of -the Estate (P. W. No. '14) and 
(5) the oral evidence of three defgnce 
witnesses. 


The prosecution, it may be observed, relies 
upon the same receipts and upon what the 
Trying Magistrate cnrsorily describes аз the 
khatian, that: is, the entry in respect of plot 
No. 65 ina Record of Rights finally published 
in or about the year 1901-02. 


That entry, it may be noted here, shows 
that the tenants in possession are Musam- 
mat Реа and Ram Golam (adopted son). 

The mutation registers were produced by 
the defence witness No. 1, who describes 
himself as the ‘mutation inspector” of the 
circle. Itis significant that the defence did 
not call for any register prior to» 1318, 
and from this and the evidence of the 
witness it may be safely inferred thatzup to 
1318 or rather 1319 the estate registers 
are іп tonformity with the Record 
of Rights. The change introduced in 
1819 was the substitution of the name of 
Chandrika for the name of his deceased 
father, Ram Golam. This change, it may 
be said, ir no way affected the position of 
the widow Paltu, and, in any case, as tho 
witness says, was made without any refer- 
ence to her or to any one interested on her 
behalf. 


The assessment register does not show 
the name of Paltu but, as appears from the 
evidence of the witness who produces it, 
the register is based on hearsay and the 
absence of the widow’s name may further 
be due to its being considered that she was 
not liable to assessment. 

Such receipts as have been produced 
show tbat from the year 1292 to 1808 
(say 1901-02) the payment was made by 
Kasi on behalf of Mahadeo, that in 1908 and 
in 1912-18 the payments were by Kasi or 
by Kasi's son, Ramyad, on behalf of Paltu 
and Ram Golam. The change in name, it is 
suggested by the Trying Magistrate, is due 
to some change in the Malik's register, but 
that change was obviously due to the Record 
of Rights, and the receipts are in accordance 
with that record. 

. On the complaint of Ramyad to the Manager 
no action was teken. It was subsequent 
to the purchase of Ram Khelawan, and is 
obviously of no more value than Ram Khela- 


INDIAN CASER. 


189 


wan’s unsuccessful application to the same 
Manager for mutation. 

From this resume of this portion of the 
evidence it is clear that, incoming to his 
finding regarding possession, the’ Magistrate 
has relied on registers that are either 
worthless or inadmissible, has misapprehended 
the true significance of the receipts produced 
and the acceptance of such receipts by one 
or more of the agnates who now claim pos- 
session on their own account, and has also 
wholly overlooked the probative value that 
under section 103B of the Bengal Tenancy 
Act should have been given to the entry in 
the Record of Rights. 

I need not examine the oral evidence on 
either side, as the Magistrate’s view of this 
evidence (both as regards Paltu's possession 
and as regards the possession of Ram 
Khelawan subsequent to his purchase) has 
been coloured by his erroneous view of the 
documents already referred to and also by 
в prejudice against Ram Khelawan based 
largely on Police reporta wholly inadmissble 
in evidence. 

There being no ended of any adoption, 
and that cage having been in fact abandoned, 
it is clear that all the documentary evidence 
and even the oral evidence adduced by the 
defence (vide, for instance, D. ҮҮ. No. 3) 
indicates that in so faras priorto Ram 
Khelawan’s purchase Kasi and his son 
Ramyad cultivated these fields, they did so 
on behalfof the widow, and itis doubtless 
beeause of her complaints against them (vide, 
e. g., defence witness No. 4) that she” re- 
tired to Оһо Salem and finally sold her lands 
to Ram Khelawan. 

On my consideration of the evidence I am, 
therefore, satisfied that there аге grave 
reasons for thinking that the finding as to 
possession is wrong. In any case, on a finding 
arrived at by a process of reasoning vitiated 
by so many errors no value can be placed. 


Even, however, if we assume that the 
Magistrate is right in his finding that pos- 
session was with Kasi and others and that 
the act of the complainant in rémoving or 
seeking to remove the crops constituted the, 
offence of theft, we have next to consider 
whether the Magistrate has adequately dealt 
with the further questions regarding the right 
of private defence. 

Qn these questions all he saysis this ; 
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"As the.éhana is no less then six miles from 
the place of occurrence, Ganouri Lal v. 
Queen-Empress (10) mast clearly be distin- 
guished.  Pachkauri v. Queen-Hmpress (11) 
is followed. In that саве it was held that if 
accused were rightfully in possession of the 
land and found it necessary to protect them- 
selves from aggression on the part of another 
body of men, they: were justified in taking 
such precautions вв they thought were re- 
quired, and using such force or violence вв waa 
necessary to prevent the aggression. This ap- 
plies to the circumstances of this case.” 

This judgment does not show that it was 
present to the mind of the Magistrate that 
the burden of proving circumstances bring- 
ing the case within the general exception 
contained in section 96 of the Indian Penal 
Oode was upon the accused. It further does 
not show that he had any due regard to the 
restrictions placed upon the exercise of the 
right of private defence by the 3rd and 4th 
clauses of section 99. True he says, the 
thana is six miles off, but he makes no refer- 
ence to daffadars und chaukidars of whom 
one, it is in evidence, lives not more than 
10 bighas from the field in dispute. He has 
not adverted to his own finding that Faujdar 
and his six or seven compenions were unarm- 
ed, nor, во far as appears, has he taken into 
consideration the number of persona injured 
and the number and prsition of the injuries 
sustained. He does not appear to have in- 
quired whether, for instance, the injuries on 
the back were caused in the exercise of the 
righá of private defence, nor has he madé any 
endeavour to ascertain which of the accused 
is responsible for specific injuries. Even if 
some of the accused have succeeded in bring- 
ing themselves within the exception, it does 
not follow that all have done so. 


For these reasons Iam satisfied that there 


has been no proper trial of this case. and I 
should, therefore, set aside the orderof acqnit- 
tal in the case of each of the accused and 
direct that they be re-tried before another 
Magistrate in accordance with law. 

It has been urged before us, that inasmuch 
as under section 417 of the Code the right to 


present an appeal against an acquittal is 


vested in the Local Government, and in the 
Local Government slone, and inasmuch as the 


(10) 16 О. 206. 
,(11) 24 О. 060, 1 О. W. X, 428 
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Local Government, so far from appealing, has- 
&ppeared through its accredited representa- 
tive in support of the Magistrate’s judgment, 
we ought not, at the instance of a private 
complainant, to interfere with or disturb the 
present order of &cquiital. But doubtless for 
good reasons, the Legislatire has not 
constituted the Local Government the sole 
arbiter in these matters. An alternative 
remedy against injustice done to injured 
complainants has been provided in section 
439 of the Code (I need not here refer to the 
Charter), and even where, as in this case, the 
‘Local Government has taken tbe unusual 
course, in my experience the unprecedented 
course, of appearing to justify what is prima 
facie riotous behaviour, it is conceded that we 
have pmple jurisdiction to interfere and 
remedy the wrong, if wrong has been done. 
It has indeed been faintly suggested on behalf 
of the accused that by proceeding under 
section 494 of the Oode, the Local Govern- 
ment may nullify any order this Court may. 
make. But this suggestion has not come 
from learned Counsel appearing on behalf of 
the Local Government. It is not to be antici- 
pated that the Local Government will take 
this course, and we need not, therefore, at the 
present stage consider whether the Judge’s 
order of consent predicated by section 494 is 
not again an order subject to the revisional 
jurisdiction of this Court. 

` The question thus becomes one, not of juris- 
diction but of discretion &nd as to the manner 
in -which discretion should be exercised, a 
large number of decided cases, of whioh i 
cases of Heerabai v. Frampt (а), 
Perianna (1); Quesn- Empress v. Ala Baksh (8) 
and Municipal Ооттинее of Dacca v. Hingoo 
Raj (7) are examples, have been cited before 
us. But with all deference to the learhed and 
experienced Judges who, desided those 
cases, І ат not pressed by their decisions, 
nor do I consider it necessary to determine 
whether the present case does or does not 
fall within one or ather of the.rules of 
general principles therein enunciated. The 
enactment has set up no bars or limits to 
our discretion. That being so, this discretion 
cannot be fettered by judicial décision, and 
in this connection it is sufficient to cite the 
observations of his Lordship the Ohief Justice 
to be found in the сало of Mr. Hume v. Porssh 


COhunder Ghose (12): “The section is expressed 
(12) 22Ind Cas. 331, 0 418, 15 Cr. 1.4. 49, 
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in the widest terms and vests in ihe Cour 
an abgolute and nnqualified discretion. Not 
one jotor tittle can be taken away from or 
added to the plain and express provisions 
of the Legislature by any decision of the 
Oourt; nor can the discretion vested by the 
section in the Oourt be crystallised or 
restricted by any series of cases ; it remains 
free and untrammelled to be У exercised 
aceording to the exigencies of each case.’ 
With these observations I am in entire 
agreement and, in my opinion, they are 
equally spposite to the section now under 
consideration, as to the section than in 
question. . 

In the interests of public justice it may, 
in.certain cases, in my opinion, be as im- 
portant to redress injustice done to com- 
plainanta as in other cases to remedy the 
wrongs of persons unjustly condemned. In 
the view I have taken of this case and for the 
reasons I have given, justice, in my opiniun, 
demands that there should be a re-trial. 
I should, therefore, as I have already stated, 
веб aside the order of aoqguittal and direct 
that the accused be re-tried by another 
Magistrate in ascordante with law. 

[As the Ohief Justice and Teunon, J., differed 
in opinion the case was referred to Fletcher, J. 
who expressed the following:— | 

OPINION.—This case has been laid 
before me under the provisions of section 
429 read with -section 489 of the Code of 
‘Criminal Procedure, owing to there: being 
a difference of opinion between the learned 
Ohief Justice and Teunon, J., before whom 
the case came. Twenty-three persons were 
oharged with having committed an offence 
punishable ander section 148 of the Indian 
Penal Code. 

After a trial which lasted about three 
months, the Magistrate acquitted all the 
acoused. An application was then made to 
this Oourt to set aside the acquittal and to 
direct a re-trial. That application came on 
before Sharfuddin and Teunon, JJ., "who 
issued a Rule on the opposite - party to show 
‘cause why the order of acquittal should not 


be set aside and a re-trial-ordered.-The Rule: 


‘subsequently came on for hearing bafore the 
‘Chief Justice and Teunon, J., who differed 
in opinion—the Chief Justice boing of opinion 
that the Rule ought to be discharged; whilst 
Teunon, J., wns of opinion that the Rule 
should bo made: аш . 
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The application to set aside the order of 
acquittal is opposed both by the вот 
and by the Local Government. 

The present application raises a point 
of considerable public importance, namely, 
—ought the Court ordinarily to exercise the 
powers: which tt undoubtedly has under sec- 
tion 489 of;:the Code of Criminal Procedure 
to set aside an order of avquittal at the in- 
stunce of a private prosecutor Р All the High 
Oourts їп India have for many years past 
consistently held that they ought not so to 
do. It will be sufficient if I give the references 
to the reported cases in support of this 
position. They are Queen-Hmpress v. Badrudin 
(18), Heerabas v. Framji (2), Thandaean 
v. Peranmna (1), Queen-Empres v. Ala 
Baksh (3), Queen-Empress v. Prag Dat (14), 
In те Sheikh Aminuddin (4), Qayyum Ali v. 
Fasyas Ali (6), Municipal Oommattse af Dacoa v. 
Hingoo Raj (7) and Deputy Legal Remem- 
branoer v. Karuna Basstobi (8). The learned 
Ohief Justice was of opinion that the settled 
practice of the Oourta’ founded on sound 
judicial opinion’ and public grounds Bhould 
be adhered to. 

Teunon, J., on the other hand, was of 
opinion that ав section 489 of the . Code of 
Oriminal Procedure is drawn in the widest 
terms, no previous decisions could, in any 


‘manner, fetter the way in which the Oourt 


should exercise the discretion vested in it 
under the section. In support of this view, 
Teunon, J., referred to certain remarks of the 
Ohief Justice in the case of Mr. Hwme v. Poresh 
Ohunder Ghosh (12). But with all „due 
respect to the learned Judge those remarks 
of the learnd Chief Justice do not affect the 
point under consideration. The Deputy Legal 
Remembrancer informed me that some four 
or tive rules have of recent times been 
granted by this Oourt on application by 
private prosecutors to set aside orders of 
acquittal. He, however, also informed me 
that all these rules, excepting one, were 
granted by the Bench which granted the 
Rule in the present case. That cannot, in my 
opinion, be taken as casting doubt on the 
well-established rule adhered to both in this 
Court and in the other High Courts in Indis 
over a long series -of years. That Bule is 
founded on grounds of publie interest and 
. (18) 8B.107. ` 
(14) 20 A, 459; А. W. N. 0888) 117, 
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convenience and ought, I think, to be An Appellate Court can alter or set aside, to the 


adhered to. 

In addition to the difference of opinion 
of the learned Judges in the presdnt cane 
as to there being a settled practice that the 
Court will: not ordinarily interfere in revision 
at the instance of a private prosecutor with 
an order of acquittal, the learned Judges 
also differed as to whether the circumstances 
in this case were such as would induce the 
Court in any event to interfere. 

The learned Ohief Justice was of opinion 
that there yas no reason to think that the 
Magistrate whose judgment rests on ‘an 
appreciation of the evidence that had been 
given before him came to a wrong conclu- 
sion. Teunon, J., onthe other hand, thought 
that there were strong grounds for thinking 
that the judgment of the Magistrate amount- 
ed to а miscarriage of justice. I вее no reason 
to assent to the view of Teunon, J. 

No one can doubt that the oomplainant 
in this case is merely the creature of Ham 
Khelawan Tewari and that this prosecution 
forms опе of а series of cases in which Ram 
Khelawan Tewari has tried to enforce his 
right to the land in question. 

І, therefore, agree with the view set ont 
by the learned Chief Justice in his judgment. 
The Rule must, therefore, be discharged. 

Rule discharged. 


MADRAS HIGH COURT. 
Ов1ытжлт, Ruviston Oasa No. 288 or 1914. 
Orura Revision Perros No. 205 

н or 1914. 

January 25, 1915. 
Preseni;—Mr. Justice Spencer and 
Mr. Justice Seshagiri Áiyar. 
VHENKATARAMA AIYAHR AND OTHHRS— 
Accussp—Paritiongrs 


vertus 
KRISHNA AIYAR-—ÓÜOXMPLAINANT 
—Opposita Parry. 

Criminal Procedure Code (Act У of 1898), ss. 250, 
422, 423, 435 and 480—Compensation awarded against 
- complainant for tesdtions complaint by 2nd class 
Magistrate—Appeal to Sub-Diviswnal Magistrate— 
Order, whether can be set aside without notice to aocused 
—Compensation, when should be mot ded, 

In all judicial proceedings where no specific rule as 
to notice existe, the rule "audi aeram partem" applios 
gs a priuciple of natural justice. 


prejudice of an accused, an order a oom- 
pensation to him under section 250 ofthe Oode of 
rimina! Procedure only on proper notioe to him. 

Emperor v. Palanappavelan, 29 M. 187; 3 Or. І. J. 
455, followed. 

Ambakkagari Nagi Reddi v. Basappa, 1 Ind. 
Cas. 79, 33 M. 89; 5 М. І. T. 202; 9 Or. 
L J.150; 19 M.L.J. 180, Gurxswoemi Narcken v. 
Tiremurthy Chetty, 25 Ind. Cas. 848, 27 M, L J. 029, 
1L. W. 90& 16 М. L. T. 420; 15 Or. І. J. 648, dis- 
tinguished, 

Айран» Naide у. Balakrishnasami Mudaliar, 26 
M 4l; 2 Weir 664, Imperatrix v. Sadahiv Narun 
Joshi, 22 B. 640; In the mattor of the Petition of Um ao 
Bingh v. Fakir Chand, 8 А. 140; А. W. N. (1881) 58; 
Im tha matter of the Petition of Teaootta Shekdar, 8 O. 
393; 100. L. В. 280; Bess Modhab Kurm v. Kumud 
Kumar Biswas, 90 О. 128; 6 O.W. N. 700, In the matter 
of Byravalu Naidu, 28 М. 127; 2 Weir 821, followed. 

An order under section 250 of the Oriminal 
Procedure Oode can be justified only when the Court 
finds not merely that the complaint was false but 
volousand vexatious. 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the firat Class Sub-Divisional Magis- 
trate of Kumbakonam, in Oriminal Appeal 
No. 911 of 1918, preferred against that 
of the Court of the Bench Magistrates of 
Kumbekonam, in Summary Trial No. 1944 
of 1913. 

Mr. K. S. Jayarama Asyar; for the Peti- 
tioners. 

The Public Prossoutor, for the Government! 

ORDER. 

Өрихоин, J.— The question raised at the 
hearing of the revision petition is whether 
the order of the Sub-Divisional Magistrate 
setting aside the award of compensation to 
the accused by the Kumbakonam Bench 
Magistrates was bed for want of notice to 
the accused. 

It was argued, in the first place, 
that Ohapter XXXI of the Oriminal 
Procedure Üode does not apply to appeals 
against orders under section 250 and, there- 
fore, that section 422 which directe that 
notice of appeals should merely be given 
to the officer appointed by Government to 
receive notices of appeals does not govern 
the case: in the second place, that in the 
absenca of any provision for notice the 
maxim “audi aljeram partem” should govern 
the proceedings. Чун 
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The first argument will not, in my opinion, 
hold good, for the reason that section 250 
does not declare what the powers of an 
Appellate Court are in disposing of appeals 
under clause 3 of the section and it is 
necessary to invoke the aid of section 428 
for this purpose. Section 439 illustrates 
the difference in this respect between section 
250 and section 195, which has been held to 
be & self-contained section. 

On the second point I agree with the 
observation of Sir Subramania Aiyar, J., in 
Emperor v. Palanitappavelan (1) that the 
acoused should have notice of the appeal in 
order that they may have an opportunity of 
supporting the order passed in their favour. 

. It seems to bean anomaly, which might 
be cured when the Oriminal Procedure Code 
is amended, that no provision should be made 
for notice to the person most interested in 
the order being upheld in the case of an 
appeal being preferred against an order of 
compensation passed by a 2nd or 8rd class 
Magistrate, but that if such an order is 
passed by a first class Magistrate and the 
matter is taken to the High Oourt for re- 
vision of his order, section 439 (2), strictly 
construed, will make it imperative that notice 
should go to the &couged. 

A Bench of two learned Judges of this 
Oourt have held that notice to the acoused 
is not imperative in the case of appeals under 
seolion 250 LAmbakkagari Nagi Hedd& v. 
Basappa (2)], and this is probably what 
was meant by another Bench in Gurunoamt 
Nacken v. Tirumurthi Ohetiy (8) when 
they declared that the &cousea has no right 
of audience in such an appeal. 

' In the former case the Court declined to 
interfere in revision on the ground that there 
was no illegality, and I consider that I am 
bound by that decision, although I am 
aware that in respect of orders passed under 
other sections of the Oode which do not 
contain a direction for notice to be given, 
Oourts have sometimes interfered in revision 
with orders that are merely improper, but 
not illegal, for want of notice, following the 
general rule that an order should not be 
made to a person's prejudice without giving 


пын 187; 8 Or. L. J. 455. 
(2) 1 Ind. Oas. 79; 88 M.. 
L J.150,19 M. L J. 

(8) 25 Ind. Oaa. 848; 27 M. 
M, І, T. 420, 15 Or. L. J. 048. 


U.J 629,1 L. W, 908, 16 
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him an opportuniby of being heard, e.g., Al 
girisami Naidu v. Balabrishnaswami Mudaliar 
(4), Imwperairie у. Sadasv Narain Josht 
(3), Љ the matter of ihe Poisson of Umrao 
Singh v. Fakir Ohand (6) and In the matter 
of Tsacotta Shekdar (7). 


Here the Sub-Divisional Magistrate’s order, 
besides being improper for want of notica to 
the accused, requires to be set aside for 
another reason. He says he finds it diffloult 
to conclude that the complainant’s story must 
necessarily have been false. The Bench 
held that it was vexatious. No doubt an 
accusation may be false as well as frivolous 
and vexatious [Bem  Madhub Kurmi v. 
Kumud Kumar Biswas (8)], but it is - 
necessary to find whether it is or is not 
frivolous or vexatious, As the Appellate 
Court has not decided this and as the 
Public Prosecutor says that he does not wish 
to support the order, [ would direct the 
Appellate Conrt to re-hear the appeal after 
giving notice to the accused. 


Susnaaiar АттАн, J.—The Bench Magis- 
trate of Kumbakonam directed the oom- 
plainant to pay compensation to the accused 
on the ground “that the complainant only 
wanted to vex and annoy the accused.” On 
appeal, the Sub-Divisional Magistrate revers- 
ed this order, because he was unable “to oon- 
clude from the records that it (the com- 
plaint) must necessarily have been false.” 
This judgment is wrong. As was pointed out 
in Emperor v. Bindesri Prasad (9), section 250 
not only refers to- false complaints, but to 
frivolous and vexatious complaints as well. It 
ig open to doubt whether the view taken in 
Ram Singh v. Mathura (10), that the section 
does not deal with false accusations, but 
only with vexations complaints . 
is correct. However aa the Appellate Magis- 
trate has not found that the complaint was 
not vexatious, his order must be reversed. 

The question now arises whether in re- 
hearing the appeal the Sub-Divisional Magis- 
trate should not give notice to the accused. 
I feel no doubt that even though failure to 

(4) 20 M. 41, 8 Wetr 564. | 

(5) 22 B 540. 

(9) 8 А. 740; А W. М. (1881) 53. 

7) 8 О. 393; 10 О. 1. В 299. 

- (8) 30 0. 128, 8 О. У, N. ТӨӨ. 

(9) 28 А. 519; A. W N. '1004) 116; 1A. L. J. 294 1 
коч ur Cas. 509. 34 А. 3545 9 A. L J. 306; 18 
O, L, J. 241. 
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Hive notioe may not render the proceedings 
of the Court illegal, it would certainly- 
affect their propriety. Under section 435 
of the Code of Oriminal Procedure the 
superior Courts are invested with powers, 
not only to set aside incorrect or illegal 
orders of the Courts below, but also to 
examine the propriety of any finding, sentence 
or order. This language has been deliber- 
ately used to enable the higher authorities 
to see that no violation of natural justice takes 
place and that no order to his prejudice is 
passed behind the back of a person who 
is interested in upholding it; it was on this” 
principle thate Full Bench of this High 
Oourt in Altgirisams Naidu ү. Balakrishna- 
. sami Mudalvar (4) interfered with an 
order of discharge. Sir 8. Subramania Aiyar 
in Emperor v. Palantappavelan (1) bases his 
decision upon the ground that justice re- 
quires that a party to be affected by an 
order shonld have an andience before it is 
vacated to his prejudice. 


А. great deal of the argument before us 
was directed towards showing that Ohapter 
XXXI of the Code of Criminal Procedure 
relating to criminal appeals is not applica- 
ble to appeals in compensation cases. I am 
not convinced that this contention is sound. 
The learned Vakil for the petitioner argued 
that the use of the words in section 250, 
clause (3), "as if auch complainant had been 
convicted," would not import the provisions 
of the Appeal Chapter. The powers of the 
Appellate Court to grant redress have 
to be gathered, so far as I am able to 
Beo from section 428. Section 250 is not 
self-contained, as are sections relating to 
the grant of sanction and to convictions for 
contempt (sections 195 and 486). I am 
not prepared to hold that Chapter XXXI 
does not apply to compensation appeals. 

The learned Public  Prosecutar argued 
that as section 422 only provides for a 
notice of appeal to the officer appointed by 
the Local Government, it negatives the con- 
tention that notice should go to any other 
person. This section does not say that 
others are not to have notice, It imposes 
& necessary condition. ' It does not override 
the principles of natural justice and of 
jurisprudence, 

If an order for compensation is passed 
by а first Olass Magistrate, the injured 
party овп seek redress only under the revi- 
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sional powers of the High Court. Whena 
petition from & complainant is entertained, 
notice under clause (2) of section 489 must 
go to the aconsed. I cannot saocede to the 
contention of Mr. Grant that the term. 
acoused in that sub-section will not include 
an &ocused who had been acquitted and to 
whom compensation has been awarded. If 
in passing orders on revision, an accused 
to whom compensation has been given has 
to be heard, it does not stand to reason to 
hold that he is not entitled to a hearing 


when &n.&ppeal is preferred by the com- . 


plainant. Section 422 does not, iu my 
opinion, compel us to introduce any such 
anomaly. 

I respectfully agree with the observations of 
Sir Arnold White, C.J., in In the matter of Byra- 
valu Naidu (11) that the principle of giving 
compensation is to recompense by way of dam- 
ages the party who has been vexatiously dragged 
before s Criminal Oourt. Clanse (5) of section 
250 supportathis view. Ifthisis correct, ib 
would be improper to deprive a man of what 
has been awarded to him without giving him 
an opportunity of supporting the -decigion in 
his favour. . 

The decision in dAmbakkagari Nagi Reddi 


v. JBasappa (2) does not disapprove 
of the dictum of Sir S. Subramania 
Aiyar in the earlier case. In  Geurusami 


Natcken v. Térumurth’ Chetty (8) the only 
question was whether the Publi: Prosecutor 
should have had notice. I do not take these 
decisions to lay down asa rule of law that 
the accused to whom oompensation has been 
awarded is not entitled to notice before the 
order ‘in his favour is set aside. It may be 
that the Legislature should provide specifi- 
cally for notice. But as the law at present 
stands, I am unable to agree with the con- 
tentions of the learned Public Proseeutor 
that the accused is not entitled to be heard 
in the Appellate Court. The first Olass 
Magistrate should give notice to the accused 
before dispósing-of the appeal. 
Order set aside; Oase sent back. 
(11) 28 M. 127, 2 Weir 821.3 
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NARSING CHARAN MAHAPATRA t. EXPRROR. 


CALCUTTA HIGH COURT. 
Сигнал, Revision No. 396 or 1914. 
May 5, 1914. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 
Chowdhury NARSING CHARAN 
MAHAPATRA—Prerrrionar 
cereus 
EMPEROR—O»rronrs Parry. 

Penal Code (Act XLV of 1880), s. 886—Temple— 
Place of public resort—Peraon tn charge io take wecca- 
кагу precautions to ensure safety of cisitors— Well тої 
properly enclosed— (бз оч negligence-—Budange: ing safely 
of people. 

‚Оп tho occasion of в fostival a temple be. 
comes а place of publie resort and itis the boundon 
duty of tho person in charge to take all reasonable 
precautions necessary to ensure the safoty of those 
crowding thither Ly hia hcecnre and invitation. 
Therefore if he omita to onclose в well in tho 
courtyard standing by the path which the plgrimsmust 
necessarily take in order to rench tho shrine, omits 
not only to indicate at night ite position by lighta, but 
also removes tho light placed near the wellat the 
instance of the officers on. duty, and consequently o 
man falla intothe well, his conviction under section 
836 of the Penal Oode will bo upheld 


Criminal revision against an order of the 
Sub-Divisional Mngistrate of Jajpur, dated 
the 13th January 1914. n 


Babus 
Kumar Hoy,for tbe Petitioner. , 

JUDGMENT.—-In this саве the petitioner 
has been convicted under section 336 of the 


Indian Penal Code and sentenced to pay a 
fine of Rs. 50. 


It appears that in Jajpur in the District 
of Outtack; there ік a temple known as 
the Biroja Temple, and that year by year 
on the Ashtami day pilgrims and others 
in large numbers visit this temple in order 
‘to view the deity taerein enthrened and 
present offerings. There are a number of 
.shebasis, and the petitioner, it appearr, has 
taken а lease from some of them having a 
10-anna interest and for the last few years 
has been the general Manager of all. 

Close by the gate lending from sn outer 
courtyard into the chief or inner temple 
known asthe Thakurani’s Temple, there is 
a wel. The well is surrounded by a 
masonry platform 14 to 2 feet high, and 
the ring or parapet of the well stands 
again about 1 foot above the platform. The 
well i» otherwise unprotected. 

Qn the last Ashtam day, the 8th of 
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October 1918, at about 8 ог 9 г. x. while 
the Police Officers on duty were controlling - 
the rugh of people seeking entrance into 
the Thakurani'a Temple, a man named Dhroba 
Prusti fell into the well. Thereupon at the 
instance of the Sub-Inspector in-chnrge, the 
petitioner had a light placed on or near the 
one-foot parapet. 7+ has then been found 
that at a later hour the petitioner bad 
the light removed and that thereafter bet- 
ween land 2 А. м. while the people were 
agnin crowding into the Thakurani’s Temple, 
a boy named Gananath Panda fell into the 
well. He had no previous knowledge of 
the well and in the darkness conld not see 
it. 

On there facts the petitioner, who it has 
been found was in charge of the arrange- 
ments, has been convicted under section 336, 
t.¢., of doing an act во raahly or negligently 
as to endanger bnman life or safety, and 
has been sentenced, as we have already 
stated, to pay a, fine of Rs. 50. 

On his behalf it is contended that the 
facts found do mot constitute an offence 
within the meaning of the section. 

Weare unable to accele to this conten- 
tion. On the occasion’ of the festival in 
question, the temple, it’ is clear, becomes 
а place of public resort, and it was the 
bounden duty of, the petitioner as the 
person in charge to take all reasonable 
precautiors necessary to ensure the safety 


of those crowding thither by his license 
and invitation. The wellin question stands 
by the path which the pilgrims must 


necessarily take in order to reach the shrine 
which they had’ come to visit, and in 
omitting to enclose ihe well, in omitting 
even to indicate its position by lighte] and 
lastly, in removing the light placed near 
the well at the instance of the officers on 
duty, it appears to us, the petitioner acted 
with gross negligence and thereby endanger- 
ed the safety of large numbers. 

The Rule is accordingly discharged. 

Rule discharged. 


^^ the 
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PUTTU 9, EMPEROR. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. Y 
CRrurxarn APPEAL No. 459 op 1914. 
November 5, 1914. 
Present; —Mr. Lindsay, J. C. 
PUTTU—Accusep—aA PPELLAXT 
TETS 


EMPEROR-—PROBECCTOR——RRSPONDENT. 

Criminal Procedure Code (Act V of 1898), «s 164, 
288—kvidence Act (I of 1872), +. 145, 155— 
Accused, evidence to be used against — Admissibility im 
evidenoe— Üontiadiction of statements madea in Court. 

Statements taken under the provisions af section 
164, Oriminal Procedure Code,and not covered by 
those of section 288, Oriminal Procedure Code, ere 
inadmissible in evidence ageinst the accused, but 
admissible, under tho provisions of section 145 and 
155 of che Evidenco Act, only for the purposo 
, of contradicting the statements subsequently mado 
in Cours by the persons making those former state- 
menta. 


Appeal against the order of the Additional 


Sessions Judge, Lucknow, dated 12th August 
1914. 


Mr. Р. О. Bhatiacharjt, for the Appellant. 


Tbe Government Pleader, for the Crown. 

JUDGMENT.—Pntto, the appellant in 
this case, has been convicted ор а charge 
of -aftampt tq ` murder under section 307 of 
the Indian Penal Code and has been sen- 
ienced to transportation for life. The charge 
against him was that he attacked one Debi 
on the night of the 27th-28th of April last 
with a knife or some other cutting instru- 
ment end inflicted severe injuries upon him 
—jinjuries which, if they resulted in Debi’s 
death, would have justified a charge of 
murder against the prisoner who had caused 
them. The accused Puttn appdars to bea 
sort of consin of this man Debi. Both of 
them are Гойя and all the important 
prosecution witnesses in the case are of the 
Lodh caste also. There seems to be 
no doubt from the medical evidence that 
n very determined and murderous assault 
was committed on the complainant, Debi, on 
the night in question. There were no less 
than sixteen injuries, three of which amount- 
ed to grievous hurt within the definition 
of that term in the Indian Penal Code. 
The sone of -the crime is some two miles 
from the thanaand a report was made at 
Police Station at 7 o'clock on the 
morning of the 27th of April: In this report 
which was made by Debi himself, it was 
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stated that Debi was asleep at the time the 
assault was committed. Не said that he was 
roused from slumber by finding himself 
held down, that he recognised Puttu, who 
stabbed him with a knife and afterwards 
attacked him witha gandasa. In the report 
it was also stated that o son of Puttu,” 
named Girdhari, and another man called 
Nohra were present at the time and were 
standing close to the bed-side. The names 
of certain witneases who were said to have 
arrived at the time the assault was being 
committed were mentioned in the report. 
The Police proceeded to make nr inquiry, 
and five witnesses were found who are said 
to have declared themselves to be eye- 
witnesses of what had happened. 

These fiye men were Jalpa, Ranjit, Ram 
Charan, Jansa and Mohan. Their statements 
were taken by the Sub-Inspector and wore 
very soon afterwards -taken again hy 
a Tahsildar Magistrate under the provisions 
of section 164 of the Code of Criminal 
Procedure. lt is not explained why it was 
thought necessary to have these atatements 
recorded by the Tahsildar Magistrate. The 
thanadar was not called as a witness in the 
саве. All we have in this connection is the 
evidence of the Tahsildar Magistrate to the 
effect that he did record the statement. In 
those statements these five witnesses said 
that they had been sleeping at various 
spota close to the scene of the occurrence, 
that they had heard Debi call ont that 
Puttu was murdering him, that they ran 
to the spot and saw Puttu running away 
and that when they got there Debi at 
once accused Puttu as being the person who 
had inflicted the injuries upon him. These 
witnesses were examined before the Oom- 
mitting Magistrate and again in the Sessions* 
Court, and they have gone back upon the 
stories which were recorded before the 
Tahsildar Magistrate. According to their 
present statements попе of them actually 
saw Putin on the night in question. They 
also tried to make out that when Debi was 
first asked what had happened he did not 
mention Puttu, but after some lapse of time 
he informed them that he thonght that 
Pattu was probably the person who had 
attacked him. In addition to these five 
persons two chatkidars were called as wit- 
nesses in tho case. They were examingd 
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in the Committing Magistrate’s Court under 
the provisions of section 540 of the Onde 
of Criminal Procedure. In the Sessions 
Court they were put forward as witnesses 
for the defence. According to their state- 
ments when they interrogated Debi as to 
what had happened, he said that some 
member of the family had wounded him 
and that it was probably Puttu. 
Beferring to the evidence of the five 
witnesses Jalpa, Ranjit, Ram Charan, Jansa 
and Mohan, the learned Judge came to the 
conclusion that they had been corrupted by 
the acoused or by some person on his behalf, 
that their statements in the Sessions Court 
were untrue and that the real story of the 
case had been given by them in their 
statements before the Tahsildar Magistrate. 
The learned Judge dóes not seem to have 
considered the point as to whether these 
statements made before the Tabsildar Magis- 
trate were admissible in evidence against 
the accused. That he has made use of them 
as such evidence is plain beyond dispute. 
He says distinctly in his judgment that 
he sees no reason why the statements 
which these persons made before the Tahail- 
dar should not be regarded as substantially 
true. It is quite clear, therefore, that the 
learned Judge gave effect to this view in 
order to convict the prisoner. In doing во 
the learned Judge has committed- an error 
of law. These statements were not admissible 
in evidence against the accused. They were, 
it is true, admissible under the provisions 
of sections 145 and 155 of the Indian Evidence 
Act for the purpose of contradicting the 
statements made by these five witnesses in 
Court but they were not admissible for 
any other purpose. They were statements 
which were made behind the beck of the 
accused and in respect of which he has 
*had no opportunity of oross-examining. They 
were not statements, moreoyer, to which the 
provisions of sections 288 of the Code of 
Oriminal Procedure epply. That section 
enacts & special provision for the admission 
against the accused at the Sessions trial of 
a stabament made by a witness in the Court 
of the Oommitting Magistrate after the 
accused has had ә proper opportunity for 
croas-examination. There is no provision in 
the law of evidence which allows statements 
such as were made here before the Tahsildar 
Magistrate to be used as evidence against 
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the prisoner. The result, therefore, is. that 
using these previous statements for the only 
purpose for which they were admissible, the 
evidence of the five prosecution witnesses 
in the Sessions. Court has been discredited 
and must be taken, therefore, to be of no 
value in the case. We are left merely with 
the statement of the complainant, Debi, and 
having regard to certain other facts in the 
case, ib appears to me thatit is quite im- 
possible to find the prisoner guilty on the 
statement of Debi alone. To begin with, 
we have it proved that the statement which 
Debi has made at the time of the trial is 
a different statement from the one which 
he made at the Police Station. In this latter 
statement it haa already been pointed out 
that Debi mentioned the names of two other 
persons who, he said, werepresent at the time 
of the attack made upon him. Не does not 
mention the names of these two persons 
now. Не algo stated not only at the Police 
Station but in the Committing Magintrate'a 
Court that he was asleep at the time this 
attack was made upon him. Hisstory be. 
fore the Sessions Judge was to the effect 
that he was awake. In the first report he 
also stated that the accused Putta had made 
his escape before the witnesses arrived at 
the scene, and he made the same statement 
before the Sessions Judge, a statement which 
certainly is scarcely consistent with what 
these five witness suid before the Tahsildar 
Magistrate, namely, that they had seen the 
accused leaving the scene of the crime. 

There is another point to be noticed jn 
connection with this case. A plan of the 
Bite of the occurrence was prepared and hgs 
been proved in the Court below. On this 
plan there are marked various places at which 
witnesses are said to have been lying on the 
night in question at the time when Debi was 
attacked. The spot where the witness 
Mohan (P. W. No.7) was on that night is 
shown: io be over 50 yards from the spot 
where Debi was lying. It is also shown that 
the fourth prosesntion witness Ranjt was 
lying at the place about 200 yards away from 
the spot where Debi was attacked. Another 
spot is indicated with reference to which it 
is said that other witnesses were lying there 
at the time. This place ів between 70 and 
80 yards from the scene of the occurrence. 
It is apparent, therefore, that according to 
this map tho nerost spot at which any of 
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the witnesses was at the time when Debi 
was first attacked was 50 yards away. The 
next nearest spot was some 70_ yards awry, 
зрив the place where the witness Ranjit 
was, was about 400 yards distant: Cases like 
the preseut one are by no meana uncommon 
and | have had, as & Sessions Judge, a very 
large experience of them. It is surprising to 
find how often in cases of this kind witnesses 
are discovered who depose to have been awake 
at the time the attack is delivered and to 
having seen tbe assailant or assailants make 
his escape from the scene of the crime. It is 
hardly too much to suppose that all these 
witnesses who were at these various distant 
poiats at the night of the oocurrence were 
asleep at the time when Debi:was attacked 
and stabbed. І have no doubt he;called ont 
аз soon as he was roused from slumber, but it 
would take some time for his cries to reach 
the ears of these withesses. It would also 
take some time for them to wake up and- to 
proceed to the spot where Debi was lying. 
And it seems difficult to believe that once the 
alarm-had been raised by Debi, his essnilant 
or ‘assailants would tarry at the spot 
any longer than they could possibly help. І 
think it extremely improbable that any of 
these witnesses could have seen the accused 
Puttu on the night in question, There is 
evidence on the record to show. that Puttu 
and Debi were on bid terms.- Debi admits 
that he had been put out of caste on a 
complaint made by Puttu,-o fact, however, 
which renders it more likely that.Debi owes 
Pattd в grudge than the latter owes & grudge 
to Debi. It is said that there were other 
causes of quarrel between the -parties and 1 
take it as a fact that bad feeling between the 
two men did oxist. All the same; I am not 
convinced that it necessarily follows from 
this that we must accept the statement of 
Debi when- be says that Puttu was the mau 
who attacked him. Itis possible that Debi 
may not have recognised any опе stall, but 
that be came to the conclusion that because 
Puttu was his enemy he was the only man 
who could have committed the crime. There 
ia some indication of this in the story told 
iu the first report, in which we find that 
Debi tries to implicate not only Puttu but 
his son Girdhari and-epother man named 

Nohra. е t 4M 6. A 
The result, therefore, is that exeluding 
the evidence which the learned Sessions Judge 
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wrongly admitted to the record, there is no 
suficient ptoof to jusify the conviction of 
the prisoner Puitu. I, therefore, &llow this 
appeal, set aside the conviction and sentence 
and direct that Puttu be aoquitted and 


released. 
r Appeal allowed. 


— 
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MADRAS HIGH COURT. 
‚ Ognaixar Ravisrox Cass No. 518 or 1914. 
Ontrurman Bavisiox, Peritos No. 440 
or 1914. 
January 4, 1915. 

Present:—Mr. Justice Spencer and ' 

Mr. Justice Seshagiri Aiyar. 

EMPEROR—Oowecatxant—Peritioxes 


5 rersus А 
KRISHNA PANDARAM-—Accuszp №. 2— 
$ "RESPONDENT. 


Judge, therefore, has no porrer to аарып а operation 
ure. 


Petition, under sections 435 and 439 of the 
Code of Oriminal Procedure; 1898, praying 
the High Courf to revise the order of the 
Sessions Court of Coimbatore, in Criminal 
Appeal No. 110 of 1913, preferréd against the 
jüdgment'of the Court of the District Magis- 
trate of Coimbatore, in Calendar Case No: 1 
of 1913. 

The Public Prosecutor, for the Government. 

- ORDER.— Under section 426 of the Code 
of Oriminal Procedure the Sessions Judge 
clearly had no power to pass an order that 
the prisoner, who had been tried, convicted 
and sentenced in due course of law by a 
Subordinate Court, should be treated аз an 
under-trial prisoner pending the disposal of 
his appeal. The Sessions. Judge further 
directed that the’ sentence passed by the 
District Magistrate upon the prisoner should 
be suspended. The sentence was one of six 
months’ rigorous imprisonment, and in lien 


. thereof the District Magistrate directbd under 
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HARIHAR SINGH U, MOHKSIVAR PROSHAD. 
section 899 of the Criminal Procedure Code that 
the acoused should be detained for four years in 
the Reformatory School. Sections 8,10 and 
30 of the Reformatory Schools Act make a 
distinction between an order for detention and 
^ sentence. This distinction is also made 
clear from section 53, Indian Penal Code, 
which does not include such orders among 
punishments. Weare, therefore, of opinion 
that the order for detention was nota 
sentence within the meaning of section 426, 
and thus the Sessions Judge’s order, as it 
stood, to suspend the sentence would not 
prevent the carrying out of the order of 
detention. No doubt there was a sentence in 
lien of which the prisoner was directed to 
be detained, but that sentence was not in 
operation as it was superseded by the order 
for detention. We, therefore, set aside the 

Seasions Judge’s order. 
Order set aside. 


CALCUTTA HIGH COURT. 
APPBAL FRON Оврев No. 484r or 1911. 
June 21, 1912. 

Present:—Sir Lawrence Jenkins, Кт., Chief 
Justice, and Mr. Justice N. Chatterjea. 
HARIHAR SINGH--Psrimoxgg— 
APPELLANT 


versus 
MOHESWAR PROSHADC-——-Orrosrra PARTY 
—-Бивронрант. 

Provincial Insolvency Act (ПТ of 1907), s. 43, 
opedings wader, natures of—Criminal тоа Pr 
cedure not followed—Insolvent, cosviction of, shethur 
sustained, 

Proceedings agninst insolvonts undor soction 43 of 
the Provincial Insolrency Act are in the nature of 
criminal proooedings, and it is necessary that thero 
should bo в , а finding onda conviction as & 
foundation for the sontenoo nnd thoso should bo 
strictly aud accurately pursued and if on any of these 
three points & substantial defect should appear, it 
would be & ground for reversing the proceedmgs. 

Therefore, where a Judge does not follow the pro- 
codure but arrives at his conclusion of guilt of on 
insolvent not on ovidenoce but substantially on the 
report of the Receiver of his property, the conviction 
of the insolvent cannot be sustained. 

Appeal against the order of the District 
Judge,  Mozaffarpur, dated the 20th of 


August 1911. 
- Babu  Jogendro dna Ghose, for the 


Appellant. 
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Babu Aukhoy Kumar Banerjee, for Ө 

Respondent. 
JUDGMENT. 

4кккткв, O.J.—In my opinion the order 
of the Judge sentencing this insolvent to 
& maximum term of imprisonment of 
one year cannot be sustained. It must be 
understood that proceedings such as these 
are in the nature of criminal proceedings: 
and "in all criminal cases it is necessary 
that there should be n charge, a finding and 
& conviction as a foundation for the sentence. 
Everything should be strictly and accurate- 
ly pursued; and if in any one of these 
three points a substantial defect should 
appear, it would be.a ground for revers- 
ing the proceeding." The section itself 
provides safeguards which have not been 
observed, for it is prescribed that the Court 
‘in every such case shall record the facts 
constituting the offence with the statement 
(if any) made by the debtor.” More than 
that, the Judge has arrived at his con- 
clusion of guilt not on evidence but sub- 
stantially on the report of the Receiver. 
It is true that there was algo & deposition 
of the debtor, but the learned Vakil 
who appears to support the order of the 
learned Judge is unable to suggest that 
there was anything .in the deposition of 
the debtor that would justify the order 
and the sentence that has been passed. 
In the circumstances there is but one 
course open to us, and that is to reverse 
the order of the Judge and to direct 
that the insolvent be set at liberty. . 

The respondent must pay the insolvent'a 
costs of the appeal, hearing fee two gold 
mohurs. 

N. Снлттвејна, J.—I agree. 

Order recveraed, 


a 


GANDALAL MURALJI ©. KMPHROR, 


* SIND JUDIOIAL COCOMMISSIONER'S 
COURT. 


ORAL Appwat No. 37 ор 1914. 
May 6, 1914. * 

. Present: —Mr. Hayward, J. C. 
GANDALAL MURARJI AND OTHERS— 
APPELLANTS 
verstis 
EHMPERO R— RasroxprzNT. 

Opium Асі (I af 1878)—Raulee framed under s, 5— 
Rule 4 (si) (c)—Ulia vires—Conviction based om, 


H 
Rule 4 (53) (с) of the Rules framed by the Bombay 
Government under section 5 of the Opium Act is s 
rule of evidence as to the fact of possession, and 
not & rule as to the oonditions of possession as 
contemplated by section 5, and as such is slira tires 
of the section. Therefore, a conviction based on the 
rule is illegal. | 
Appeal against the order of the Additional 
City Magistrate, Karachi. 
А Dipchamd Ohandumal, for the Appel- 
ts. ' 
Mr. 0. M. Lobo, Assistant Publio Prose- 
cutor, for the Crown. 


JUDGMENT.—The owner of an opium 
smoking den has heen convioted of possessing 
108 tolas of chandul contrary to rule 
4 (її) (a) of the rules, under section!5, as 
provided by section 9 (e) of the Opium 
Act. He has not appealed, but 12 ont 
of 16 others found smoking olandul in 
the opium den have appealed against their 
convictions of possessing opium contrary to 
rule 4 (її) (b) and (с) of the rules under 
section 5, as provided by section 9 (c) of the 
Opium Act. 

If has been contended on behalf of the 
appellants that the 108 tolas of chandnl be- 
longing to the owner of the’ den were not in 
their, possession either jointly or separately, 
and that there was no evidence to show that 
any of them was actually in possession 
jointly or separately of more chandul than 
allowed by the rules, that is to say, of more 
than “half quarters” of a tola, whatever that 
may mean, as prescribed in rule 4 (ist) (b) 
&nd that they oánnot legally be deemed to 
have been in poasession ofmore than ‘ 
quarters” ofa tola without actual proof of 
the fact, as rule 4 (ssi) (o) i8 ultra vires, 
being в rule of evidence and nob a rule 
strictly tinder section 5 of the Opium Act. 

It seems to me clear that the possession of 
the 108 tolas of chandul by the owner of the 


den cannot be presumed to have been also 
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EMPEROR v. OHUNI. 


the possession of his customers. It is im- 
probable he would admit any claim of his 
customers to any of the chandul, but that 
which they might actually be smoking. 
There was no evidence to show that any of 
the smokers was actually in possession either 
separately or jointly of more than “half 
quarters” of a fola, whatever that might 
mean, ая mentioned in rule 4 (4) (b) and (o) 
and there appears to me no warrant for prea- 
oribing & presumption to the contrary from 
the mere fact that they were all found in an 
opium den by rule 4 (їїї) (с) under section 5 
of the Opium Act. Such а presumption 
would amount, in my opinion, toa rule of 
evidence as to the fact of the possession and 
not to а rule ав to the conditions of posses- 
sion contemplated by section b of the Opium 
Act. Ai all events the rule as drafted, 
“shall be held to have committed a breach,” ia 
in the form of a presumption of evidence and ' 
not of & condition of possession as contemp- 
lated by section 5 of the Opium Act. It 
might, no doubt, be possible to draft a 
condition of possession having much the same 
effect as intended by the rule, but sucha 
condition could not, in my Opinion, be raised 
here without an improper straining of the 
abtual words of the rule. The necessary 
effect would appear, however, more properly 
obtainable by inserting expresa provisions 
against smoking in an opium den in the 
Opium Act similar to the provisions against 
gambling in the Gambling Act. 

The appellants are entitled, .therefore, to 
have their convictions reversed as based on 
rule 4 (їй) (c), which must be held ulira 
vires of section 5 of the Opium Act. They 
are, therefore soquitted; those in jail are 
ordered to be discharged, and those who 
have peid fines will have their fines refunded. 

Oonvictions and sentences reversed. 


PUNJAB OHIEF OOURT. 
Onnaxan Revision No. 212% ож 1913. 
Р 


загу, 18, Tadd, | 
Preseni;— Mr. Justice Scott-Bmith. |. 
®ЕМРЕҢОҢ—Рнвозйостов 
оєтғиг 


OHUNI лир ANOTHRR— À.OCUBBD. 
$ Oriwanal Praisiure Cods (Act V: ak 1808), s, 110 — 


e Df 


Yo, ХХҮП] 


dn re GAHDBLLA RAMUDU. 


b aimag decree by forged documents, wheths) cheating 
or eatortion—. s under s. 110, whether legal 
Хои trial— Association in same offences. 

The obtaining of decrees by means of forged doou- 
ments is neither cheating nor extortion as defined in 
the Penal Oode. ‘Therefore, persons habitually 
committing such acta oannot be 
under section 110 of the Oriminal Procedure Code. 

Two accused cannot be tried together unless their 
association in the same offence is made out. 


Oase reported by the Sessions Judge, 
Hoshiarpur Division, with his No. 1698, dated 
the 8rd December 1918. 


FAOTS of the case appear from the 
following Reference made by the Sessions 
Judge:— : 

“The District Magistrate of Kangra has 
taken security for good behaviour from Ohuni 
and Bhuru, money-lenders of Kathiari village, 
under section 110, Code of Oriminal Proce- 
dure. It appears to me that he has done so 
because he believes that these persons habi- 
tually commit extortion or cheating. 

“The evidence against them is that they 
manufacture forged bonds and obtain decrees 
by falso and forged evidence. - 

“These acts do not, in my opinion, constitute 
either extortion or cheating as defined inthe 
Penal Code. 

" [t ia true that forgery and obtaining decrees 
by false evidence are frequently spoken of in 
English as ‘cheating’ and in vernacular 
dagha, but in strict legal parlance such 
offences do not constitute either cheating or 
extortion as defined in sections 415 апа 390 
of the Indian Penal Code. 

"| am of opinion that these words, es used 
in section 110 (d) ofthe Criminal Procedure 
Oode, must be understood by the Courts to 
be as defined in the Penal Code. 

“1, therefore, appears to me that thereis no 
evidence that these persons habitually com- 
mit cheating. 

“Т, therefore, report the above result of my 
examination of this file to the Ohief Court 
under section 498, Criminal Procedure Code, 
and recommend that the order requiring 
Ohuni and Bhurn to give security under 
section 110, Oriminal Procedure Code, be set 
aside.” 

ORDER.—I agree with the Sessions Judge 
that the obtaining of decrees by means of 
forged documents is neither cheating nor 
extortion as defined in the Penal Code. 

Ín Ganeshi v. Queen-Hmprees (1) 

(1) 36 P. В. 1884 Or. 
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it was held that section 110,  Oriminal 
Procedure Code, did not apply to the case of 
& person who had the reputation of bring- 
ing false claims upon forged entries in 
account books. 

In Mahtan Mal v.  Hmpres (2) it 
was held that an habitual forger does not 
come within any of the,classes of offenders 
specified in section 110, Oriminal Procedure 
Code, from whom security may be demanded. 


The above rulings are clear expositions of 
the law with which I a, А 

I would also point out that the two peti- 
tioners could not be tried together unless their 
association in the same offences was made 
out. 7 - 
I accept the revision and set aside the 
order of the District Magistrate calling upon 
Ohuni and Bhurn to furnish security, and 


discharge them. 
Revision accepted, 
(2) 28 Р. В, 1900 Or. 


MADRAS HIGH COURT. 
Свіміхл, Reviston Cass No. 248 oy 1914. 
Cas» Harsngmp No. 25 oy 1914. 

April 24, 1914. 

Pressnt:—Mr. Justipe Ayling. 

Inve GANDELLA RAMUDU alias MARRI 
AND ANOTHER——À OCUSX D. 

Jurisdichon—Imprisonment, 
A Magistrate is not competent to impose a sentenoe 
of PR rige to take effect in oontinnation ,of a 
of sentence which the accused is undergoing 
default of furnishing sufficient security. 


Oase referred for the orders of the High 
Court, under section 488 of the Criminal 
Procedure Code, by the District Magistrate of 
Godavari, iu his letter, Ref. on О. No. Magl. 
of 1914, dated 25th March 1914. | 

Mr. O. F. Napier, for the Government. 

ORDER.—Tlre Magistrate’s order that the’ 
aentance of one month's simple imprisonment 
imposed by him ghall take effect in continua- 
tion of the period of imprisonment which ‘the 

accused was undergoing in default of security 
is illegal. Vide Emperor v. Muthukumaran 
(1). Ro much o£ his’ order is set aside and 
the sentence will take effect from date of 
judgment. 2 MH EE ; 

. ' Order parily sei aside, 

(1) 27 M. 525; 1 Or. L. 0. 1000; 
А 5 ; 
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ASLUM t, ENPEROR, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

Carurxan Appsat No. 35 or 1914. > 
June 10, 1914. 
Preseni;—Mr. Fuwcott, J. C. 
ASLUM valad GUL MAHOMED— 
APPELLANT 
TOTENS 


EMPERORBR——RESPONDENT. 

Ciuninal Procedure Oode (Act F of 1898), +. 524— 
Beixure by Polios of property—P) ceumption in favour of 
possesso: —Boidence Act (I of 1878), s. 110. 

The words "isunablo toshow that it was legally 
acquired by him" in section 5% of the Oriminal 
Procedure Code must be read consistently with the 
ordinary Law of Evidence, and not as intended to 
supersede anything in that law. А 

Where ou а proolamation being issued under 
section 528 no one except the &ocused claims to be 
the owner of the property attached &nd no evidence 
fw adduced to ahow clearly that the ola:m is false, 
tho proper and safest course forthe Oourt is to 
follow the presumption laid down in seotion 110 of the 
Evidence Act and to hold the accused as the owner 
in the absence of proof to the contrary. 


Appeal against the order of the 
Magistrate, Karachi. 

Mr. Dharamdas Thawardas, for the Appel- 
lants. 


Mr. Partabrai D. Punwani, 
Publie Prosecutor, for the Orown. 


JUDGMENT.—This is an appeal from an 
order of the City Magistrate, Karachi, 
directing under section 524, Oriminal Pro- 
cedure Code, that certain property seized by 
the Police under section 528 from the possas- 
sion of one Aslum should be sold and the 
proceeds credited to Government. 

Before the Magistrate theappellant, Aslum, 
produced several witnesses in support of 
his claim to the property, some of which 
actually bears his name: but the Magistrate 
says he is not satisfied with his evidence and 
has accordingly passed the order complained 
of. 


City 


Assistant 


There are, no doubt, grounds on which 
some, at any rate, of this evidence can be 
attacked as suspicious, and I.am far from 
saying that there may not be a reasonable 
doubt as to all the property having been 
honestly acquired by the appellant. But, on 
the other hand, it is certainly in his favour 
that, though the Sub-Inspector of Police in 
his report of llth May 1913 says, & search 
{в being made for the owners,—who fit 
may be remarked) might be the more easily 
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traced as some of the articles bore certain 
names, mentioned in that report—and though 
a proclamation regarding the property was 
issued over six months ago, yet no one else 
has come forward to claim this property. 
Nor has there been elicited any evidence 
which clearly shows thatthe claim is a false 
one, and that the witnesses produced by 
appellant are liars who have conspired with 
him to support a false cluim. 

In these circumstances, I think the proper 
and safest course ia to follow the presumption 
laid down in section 110 of the Evidence Aot 
and to hold that accused is the owner inthe 
absence of proof to ihe contrary. It is said 
that the words "is unable to show that it 
was legally acquired by him” in section 524 
reverses this presumption; but I do not 
agree with this view. Those words must be 
read consistently with the ordinary Law of 
Evidence, and not as intended to supersede 
anything in that law, for there is nothing 
in the section to indicate that the latter was 
the intention of the Legislature. This view is 
also in general accordance with the ruling 
of the Bombay High Oourtin Emperor v. 
Bahinu (1), that the discretion given by the 
words “ such order as he thinks fit respecting 
the disposal of such property” in section 
523, Criminal Procedure Code, must be 
judiciaHy exercised, and where there 
is nothing-to show the title to the property 
produced, it should be ordered to be deliver- 
ed to the person in whose possession it had 
been at the time of attachment. In the 
present case І think there are no sufficient 
grounds for holding that the Crown should 
have the property rather than the appellant 
from whose possession it was taken. 

The Magistrate’s order is accordingly: 
reversed, and he should be directed to give 
the property in question to the appellant. 

Order reversed, 

(1) 5 Bom. L. R. 25. 
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MANGAT RAL t, EMPEROR. 


ALLAHABAD HIGH COURT. 
OgiaixaL Revisiox No. 1092 or 1914. 2 
January 6, 1915. 
Present; —Mr. Justice Piggott. 
MANGAT RAI— APPLICANT 
rersus 
EMPEROR—Opposrre Party. - 

Cimminal Procedure Code (Act F of 1898), s. 486— 
Drecietion of Sessions Judge—Power of High Couit to 
interfere 

A High Conrt should be slow to interfere with 
tho exercise of tho vory wide discretaon with which 
Sessions Judges have been invested under the pro- 
visions of section 436 of the Code of Oriminal 
Procedure. 

Fattu v. Fattu, 26 A. 564, А. W. N. (1904) 125; ` Y A. 
L. J. 292; 1 Or. L. J. 519, followed, 

Criminal reyision from &n order of the 
Sessions Judge of Meerut. 

Mr. Satya Ohandra Mukerji (with him Mr. 
Harendra Krishna Mukerji), for the Applicant. 

Mr. R. Malcomeson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—A complaint was made by 
one Bansi against the applicant Mangat Rai, 
paiwari of his village, containing allegations 


which, if proved, would undoubtedly serve to. 


establish the commission of an offence punisli- 
able under section 218 of the Indian Penal 
Code, if not also an offence under the forgery 
sections of the Indian Penal Code. After an 
inquiry which on the face of it appears to 
have been somewhat cursory, the Magistrate 
passed an order of discharge without even 
examining the accused. The 
taken to the Sessions Judge in revision, and he 
has ordered a commitment on the record as it 
stands. I find that his order has since been 
complied with and Mangat Hai stands com- 
mitted to the Court of Session on a charge 


drawn up prior to the filing of this application . 


in this Court. The principles applicable to 
the conduct of a Magistrate when inquiring 
into the commission of an offence exclusively 
triable by the Court of Session and to the 
exercise of the discretion vested in the 
District Magistrate or the Sessions Judge by 
the provisions of section 436 of the Uode of 
Criminal Procedure, have been very clearly 
laid down inthe case of Fattu v. Fattu (1), 
with which I fud myself in the fullest 
possible agreement. I regard the present case 
asa somewhat unfortunate one. The inquiry 
by the Magistrate in the first instance seems 

(1) 28 A. 564; А. W. N. (1904) 195; 1 A. L. J. 292; 
l Cr. L. J. 510. 
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to have been perfunctory and unsatisfactory 
in several respects. Moreover, the Magistrate 
apparently entortained an opinion that 
Bansi’s denial on oath of the genuineness of 
certain writing purporting to be his signature 
was of no evidential value unless that denial 
was corroborated. The Sessions Judge has, 
on the other hand, so framed his order that he 
wonld almost appear to have been under the 
impression that the Magistrate was bound to 
commit the accused for trial merely because 
the evidence given by Bansi, if believed, would 
justify conviction. The impreasion left on my 
mind by an examination of the record is 
that the case was one in which the learned 
Sessions Judge would have exercised a 
sounder discretion if he had ordered further 
inquiry to be made, instead of ordering 
commitment on-the record ав it stands. А+ 
the same time it cannot be denied that the 
Seasions Judge's order was within his dis- 
cretion, and theruling to which I have just 
referred is in favour of the principle that 
this Court should be slow to interfere with 
the exercise of the very wide discretion with 
which Sessions Judges have been invested 
under the provisions of section 436 of the 
Code of Criminal Procedure. Another point 
for consideration in this case is that there 
has now been an order of commitment, which 
it would not be proper for this Court to 
quash except on a point of law. On the 
whole as the case now stands, I think it better 
that the trial of Mangat Rai should proceed 
in accordance with the commitment order. I 
dismiss this. application. 
Application dismissed. 


PUNJAB CHIEF COURT. 
OximinaL Revisios No. 1820 or 1913, 
. November 15, 1913. 
Present; —Mr. Justice Johnstone. 
AHMADA AND ANOTHSR—CONYI CT8— 
_ PETITIONERS 


versus . 
EMPEROR—RHzsroxpENT. 

Penal Code (ict XLV of 1800), ss. 416, 410— 
Cheating by personation—Inducing muharrir of a 
fair іо write false name m certificate of sale—Muharrir 
deceived—Bvidence—Thumbd tmpression—Repert ope 
nion, valxe of. 


204 
AHMADA t, EMPEROR. 
. Two persons А and L persuaded a »wAarrir аба 


fair to write in a certificate of sale ofa mare that : 


L-was the purchaser and one S the seller, d affixed 
his thumb mark for S. It was found that (i) the 
mare was поё stolen property, but (si) it was come by 
in some doubtful fashion and that (iH) the msharrir 


was decatved: 

Held, that for whatever reasons L and d ‘did 
decotve the rusAarrir and did induoe him ‘to writo a 
‘falso certificate, they were guilty of cheating by 


; The deliberate opinion of an expert that two thumb 
marks exactly agree is on quite & different plane 
on as to handwri and is sufficient 

the same thumb made both the 
marks. 

Criminal revision from an order of the 
Additional Sessions Judge, Shashpur Division, 
Lyallpur, dated the 4th July 1913. 

Ohaudhari Nabi Bakhsh, for the Pet 
tioners: - 

Bhagat Govind Das, for the Respondent. 

JUDGMENT.—In this case the accused, 
'Ahmada and Lalu, were cialawed upon 
section 419, Endian Penal Code, for cheating 
one Shams-ud-din (P. W. No. 2), a muharrir 
at Lyallpur Fair, by persuading him, in 
the exercise of his duty, to write in a parchi 


or certificate of sale of a mare that Lala . 


was the purchaser and one Buhan the seller, 
and affixing his thumb-mark. The learned 
Magistrate before whom the case came for 
tria], after recording the evidence for the 
Crown, thought that the’ offence disclosed 
by the evidences was forgery: punishable 
‘under section 465, Indian Penal Code, aud 
drew up & charge accordingly, and in the 
end found both accused guilty as charged 
and sentenced them te twelve months’ 
igorous imprisonment. . 
ou рр! ta learned Sessions Judge 
remarked that the Magistrate, in holding 
that no cheating by personation had occurred, 
had overlooked the fact that the mwharnir, 
Shams-ud-din, had been deceived. Later in 
his judgment the learned Sessions Judge 
remarks that conviction under section 419, 
Indian Penal Code, . can be’ ‘supported on 
the record, and даед on +0 Bay:— - | 
“Tha prosecution has nob succeeded in 
showing that the mare to whom (2) the 
certificate related was stolen property, but 
there is little doubt -that sha..was come by 
in some donbtfnl fashion, atherwise the. 
proceedings’ of the, two. brothers at the 
horse fair would. be a meaningless farce. I 
aphold the ‘convictions and dismiss both 


ap peale.” 


^ 
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The learned Judge who admitted this 
revision did.so becanse of a doubt in his 
mind whether ди the Sessions Judge’s findings 
a conviction under section 419, Indian Penal 
Oode, could be sustained. The Sessions 
diri findings of fact seem to be :— 

+) the mare is not proved to be stolen 
property; . 

(3) it was, however, come by in some 
doubtful fashion; 5 

(iis) the muharrir was deceived. 

The definition of cheating in section 415, 
Indian Penal Oode, runs thus: - 

“ Whoever, by deceiving any person, 
fraudulently or dishonestly induces the 
person so deceived to deliver any property to 
any person, or to consent that any person shall 
retain any property, or intentionally induces 
the person so deceived to do от omit to do 
anything which he would notdo or omit 
it he were not во  deoeived, and 
which act or omission canses or is likely 
to cause damage or harm to that person 
in body, mind, reputation or property, is 
said to ‘cheat.’” 

Mr. Nabi Bakhsh in this connection draws 
my attention to several rulings, such as 
Mojey v. Queen-Hmpress (1) and rulings of 
the Madras High Oourt, and argues that 
ne harm was caused, or was likely to be 
caused, to the muharrir by the alleged decep- 
tion, the possibility of his getting into 
trouble being very remote. On the other 
hand, in Mahadev Lab v. Dhauraj (2), where 
в person went to an opponents Pleader and, 
pretending that he was one of that Pleader's 
clients, tried to induce him to write a. letter 
that would have damaged the opponents 
case, it was held that cheating of that 
Pleader by personation was complete. 

But, to whatevér extent High Courts 
may have contradicted themselves and each 
other, I find in the rulings of this Oourt 
principles Idid down which I must follow: 
In Nand Lal v. Qeen-Empress (8) it was held 
that '" intentionally ” in section 415 aforesaid 
only governs the clause in which it occurs, 
and in Emperor v. Mohabat (4) it was laid 
down that the words "'fraxinlantly or 
dishonestly" anly qualify the first part af 
the section, and in both cases the. facts 


M 17 О. 808. i | ‘ 

2) 120. W. М. 160; 70. L. J. 81% 7 Or. L. J. 842, 
ua 18*8 Or. р 

(4) 30 P В. 1889 Qr. 


+ 
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&re in line with those of the present case. 
In the later. ruling, indeed, the facts are во 
exactly on all fours with those now before 
me that, when I find the Full Bench their 
upholding a conviction under section 419, 
Indian Penal Oode, there is nothing more 
to be said on this aspect of the case. 
The other paints raised need not detain 
us long. It is contended, on the strength 
of Jalal-ud-din у. Emperor (5), а case of 
handwriting experta, Pancha Mondal v. 
Emperor (8) and Emperor v. Abdul Hamid 
(7) (thumb-impression cases), that inasmuch 
as here the only evidence, that the thumb- 
mark on the parchi ія Ahmada's and no 


other person’s, is the opinion of the expert,. 


the fact should not be considered sufficiently 
proved. (The mwharrir cannot identify the 
affixer of the mark, as is natural enough.) 
My view here is that each case must be 
dealt with on its own merits ; and, in my 
opinion, the deliberate opinion of an expert 
that two thumb-marks exactly agree is on 
quite a different plane from an opinion as 
to handwriting. 1% is a reasonable deduc- 
tion from experience that no two human 
beings have the same thnmb-markings, ard, 
if no differences whatever can, after the 
most careful examination, be found between 
one thumb-mark and another, the conclusion 
is irresistible that the same thumb made 
both. Add to this. that Sultan, the alleged 
vendor, seems to be a mythical person. 
The facta, then, have been rightly found 
against the petitioners; and the absence of 
proof that the mare had actually been 
stolen is immaterial. For whatever reason, 


' petitioners did deceive the mukarrir and did 
induce him to write a false certificate and - 


they are thus, under the rulings of this 
Court, guilty of cheating, by personation. 
Petitioners do not ask for a further op- 
portunity to produce defence evidence in 
view of the lower Appellate Court's virtual 
alteration of the sectiens from 465 to Im 

I dismiss the petition. 

Petition dismissed. 

(5) 16 Toa. Ous 079; 147 Р.І. B. 1812, 13 Or. 1,27, 

563, 18 P. W. В. 1912 Or. 


py 1.1. 885; 2 Or. L, J. 8 
7) 82 C. 158; 2 От. L J. $50. 9 C. W. N. 520. 


INDIAN OASES. 


205 


. SIND JUDICIAL COMMISSIONER'S 
COURT. 


CRINIKAL Ruwviston APPLICATIOX No. ы 
or 1918. 
June 13, 1918. 

— Present: :—Mr. Fawcett, J. O., and 
Mr. Orouch, A. J. О. 
.MURLIDHAR JERAMDASS— 
"APPLICANT 


тетен 
NARAYENDAS —HAsPONDANT. ` 

Penal Vode (Act XLY of ee +. 400, Ksoep. III— 
Privileged occasion—Substantial truth—Eeapgeration-— 
Interference in revision with a pendyag case—-Criminal 
Procedure Code (Act V of 1898), s. 489. 

Where the occasion is it is not noces- 
sary to justify every dotail of the charge, provided 
the gist of the libel is proved’ to be in substanoo 
correct and the details, eto, which are not justified 
produce no different effect on the mind of tho 
reader than the actual truth world do. 

Whero in a newspaper report tho main aspersion 
of the nooused nst the complainant is trac, 
the fact that there is some exaggeration or departure 
from strict truth does not duprive the avoused of 
the protection provided in Hxoeption 3 фо section 
400, Indian Penal Code. 


Mero exaggeration, or even dM nn 
does not make & comment unfair. E Whore the matter 
is of public interest, the Court ought not to weigh 
sny comment on it in а fine soale and' some 
allowance must be made for oven intemperate 

ded. however, that the writer keeps 
h within the bounds of substantial truth and 
does not misrepresent or suppress any facts. 

Ав & rule, a Oourt of Revision does not interfere 
with & pending case, but where the real object of the- 
complainant is, not to vindicate his own charaéter or 
to exact from the defendant the substantive penalty 
for his own offence, but to subjec him to heavy 
financial loss and very serious and long continued 
A Ont wil quad very process of the trial itself, 

uash proceedings. 


Application for quashing proceedings 
ander section 499, Indian Penal Code, in the 
Court of the First Class Magistrate, Bukkur. 


Mr. Wadhumal Oodharam, for the Appli- 
cant. 


Mr. Dipchand Т. Osha, for the Opponent. 
Mr. Е. Raymond, Public тарны for 
the Crown. 


JUDGMENT. 

Croucs, A. J. O.— This is &u application 
under sections 485, 489, Criminal Procedure 
Oode, to quash the proceedingspending agaiuht 
Mr. Murlidhar under section. 499, Indian 
Penal Code. 5 

In July last, Mr. Муста; ihe present 
complainant, and Mr, Murlidhar, the Roonsed, 
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both of whom are Municipal Councillors of 
Shikarpur, were candidates for the post of 
Chairman of the Managing Committee. 

On the 23rd July a paragraph contribut- 
ed anonymously by Mr. Nerayendas appear- 
ed in the Sind Gasette, stating that he, Mr 
Narayendas, inteuded to put certain questions 
set ооб: іп detail to certain Municipal 
Councillors at the next general meeting. 
These questions were obvioasly aimed at 
extracting information that would reflect 
unfavourably on Mr. Murlidhar and injure 
his chances of being elected Chairman, and 
any one perusing the paragraph would be 
impressed with the idea that statements 
prejudicialto Mr. Murlidhar’s character as 
a Municipal Councillor would shortly be 
published. : 


On the 2nd Anguat there was a General 
Meeting gf the Municipality and, at that meet- 
ing, Mr. Narayendas asked permission to put 
his questions. lt ів admitted that permission 
was refused, and that the President suggested 
that Mr. Narayendas was fishing for scandal, 
and that the questions were of a scandalous 
nature and could not be allowed. 


On the 7th August there appeared in the 
Sind Gazetle a letter signed One who was 
present,” giving what purports to be a rerbatim 
account of the incident. This letter was con- 
tributed by Mr. Murlidhar, and forms the 
subject of the complaint. 


On the 14th September Mr. Murlidhar was 
elected Chairmanvf the Managing Committee. 
On the 16th -October Mr. Noerayendas filed 
hia complaint alleging that the letter con- 
tained в very exaggerated and false account 
of the transaction, and attributed to him 
conduct unworthy of a Municipal Councillor 
of the position and respectability of the com- 
plainant, that the imputations were calculated to 
lower the complainant intellectually and 
morally in the eyes of the public, and were the 
result of ill-will and malice. 

Attached to the complaint was a list of 30 
witnesses including a member of the Legisla- 
tive Council, the Assistant Collectors of 
Shikarpur and Rohri, the City Magistrates of 
Shikarpur and Sukkur, two head-munsbia, a 
Municipal Engineer, the Editor or Manager of 
three newspapers and a lerge number of 
Municipal Councillors, Pleeders, etc. 

1 Һе complaint was lodged befor the District 
Magistrale, Sukknr, who, after examiping 
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the complainant, considered it was necessary 
to allow the matter to proceed. 

Owing to the number of Magistratea sum- 
moned as witneases, considerable difficulty haa - 
been experienced in finding a Magistrate 
to try the case: it is now pending before tho 
Husur Deputy Collector, Sukkur, who has: 
expreased himself unable to take more than 
two witnesses a day without unduly encroach : 
ing on his revenne duties. 

Mr. Murlidhar applies that the proceedidgs 
be quashed, on the ground that the letter 
complained of is not defamatory and that, at 
any rate, the matter ia too trivial to bé taken 
notice of by a Court of Law. d 

The letter consists of about '800 words: 
no particular passage isrelied on in the com- 
plaint as being false, and we must consider it 
as & whole. It refers, firstly, to the para- 
graph of the 23rd Jnly, and pointa out that, as 
it contained insinuations against Mr. Магі. 
dhar, the resuliof Mr. Narayendas' action 
should also be published. The report ia in 
the form of a conversation between the Pre- 
sident and Mr. Narayendas and if the worda 
put into Mr. Narayendas’ mouth alone are 
taken, it will be found that he is reported to 
have merely asked permission Чо put his 
questions and to have urged his right to put 
them in dignified and moderate language. 
The President - ів represented as having 
become irritated, and as havitg charac- 
terised Mr. Narayendas’ conduct as scandalous 
and his questions ns improper, groundless, 
and scandalous and to have peremptorily order- 
ed him to sit down. 


Now, М>. Narnyendas had himself publish- 
ed in the said Gazette the questions which 
he intended to put, with an obvious innuendo 
defamatory of Mr. Murlidhar, and “ where 
в man appeals to the public by writing to 
the newspaper to expose what he deems abuses, 
he cannot complain if the Editor inserta 
other letters in answer to his own refuting 
his charges. A man who haa commenced 
а newspaper warfare cannot complain if he 
gets the worst of it." (Odgers, page 205). 
The ,occasion was privileged and where this 
is во, іё ів not necessary to jusitfy every 
detail of the charge, provided that the gist 
of the libel is proved to be in substance 
correct, and that the detaila, ete., which are 
not justified, prcduce со different effect cn the 
mind of the reader ihan the gcinal itrpth 
would do, 
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On complainant’s own admission, I am 
satisfied that the report was substantially 
true. Complsinant’s grievance appears to be 
that the report is exaggerated and representa 
him as having been subjected, atthe hands 
of ihe President, to more indignified treat- 
ment than he really was. Butif,as is conceded, 
Mr. Montgomery's letter ef the 12th 
August accurately relates what occurred, 
І am convinced that the general impression 
conveyed by the letter was practically the 
same as would have been conveyed by the 
atrict truth. I am of opinion that on the 
allegation and admissions of complainant, Mr. 
Murlidhar could not be properly convicted of 
defamation. 

I should, however, have been unwilling to 
e the nrosdedings on this ground alone. 
But a deliberate abuse of Criminal Procedure 
appears to be contemplated. I am convinced 
that the real object of complainantis not to 
vindicate hia own character or to exact from 
the defendant the substantive penalty for his 
offence, but to subject him to heavy financial 
logs and very serious and long continued 
annoyance by the very process of the trial 
itaelf. The Criminal Procedure із to be used 
not ав в moans toa justifiable end, but as an 
end in itself. Iam further influenced by 
the fact that the trial, if allowed to proceed, 
would cause serious inconvenience toa very 
large number of public officers and leading 
citizens without even a remote probability of 
any public good resulting. 


I would, therefore, quash the proceedings 
and direct the applicant to be discharged. 


Fawcert, J. O.—I concur in the view taken 
hy my learned brother that. the complaint, 
read with Mr. Montgomery’s letter of 12th 
August 1918, which complainant accepta as 
& correct statement of what occurred at the 
meeting in question, discloses no offence of 
defamation of which applicant, Mr. Murlidhar, 
could properly be convicted. 

The main imputations on Mr. Narayendaa 
contained in the letter to the Sind Gasatts 
which forms the subject of the complaint, 
were made not by the accused, but Љу. Mr. 
Montgomery, the President of the meeting, 
and no objection is taken by the complainant 
to the imputation conveyed in Mr. Mont- 
gomery’s expression of opinion that the quer” 
tiens proposed to be put by Mr. Narayendas 
were of a scandalous nature, sueh аз shopld 
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not be allowed to be put, That being so, it is 
clear that Mr. Murlidhar, who merely pub- 
lished that opinion, cannot be put in в worse 


“position. 


The only basis on which the complaint is 
made against him is that the account of the 
meeting contributed by him to the Sind 
Gazette contains some exaggeration and in- 
vention: but I entirely agree with my learned 
colleague that there is nothing in that ac- 
connt which can reasonably be held to be 
likely to convey to an ordinary reader any 
imputation affecting the complainant’s 
character and fitness for a Municipal Coun- 
cillorship, beyond that admittedly made by 
Mr. Montgomery. It was only by attributing 
perverse or strained hidden meanings to 
certain expressions that complainant’s Pleader- 
could attempt to show the contrary. 
For instance, even if the President said, this 
із scandalous. instead of, this is. scandalous 
on your part (as he ія reported to have done 
in Mr. Murlidhar's letter), the addition 
of the words underlined would not, 
at any rate ію an ordinary reader, 
make any material difference. Similarly 
even if it be untrue that Mr. Murlidhar 
said he wished answers had been given 
to show the falsity of Mr. Narayendas' 
insinuations, this does not convey any real 
imputation on the latter especially in view 
of his admission that he did not know what 
was the nature of the promises impnted 
to Mr. Murldhar. It is merely а qase 
of one man affirming a certain thing to 
be a fact and another denying it. Nor 
does the fact (even if it be untrue) that 
according to the account complained of 
Mr. Naraindas did not at once accept the 
President's ruling and attempted to press 
his view that the questions should be 
allowed—which is a common-place feature 
in Parliamentary, Municipal and other 
meoetings—, іп апу way convey an impntation 
injurious to his character as a public man. 
I should imagine it would, on the contrary, 
enhance his reputation among his frienda. 
In fact there is nothing.in the article which, 
so far as imputations are concerned, goes 
beyond what Mr. Montgomery admittedly - 
said, or which (apart from Mr. Montgomery’s 
anpersions) can in any way be said to be 


. likely to harm complainant’s reputation. 


Again, so far as Mr. Murlidhar, by 
publishing his’ &coount of the matter, may 
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be taken to have adopted the imputations 
which he prts into the mouth of Mr. 
Montgomery, the case, in my opinion, 
clearly falls under the third exception to 
section 499, Indian Penal Code, where it is 
provided that “it is not defamation to ex- 
press in good faith any opinion. whatever 
respecting the conduct of any person 
touching any public question, and res- 
pecting his character, во far as his 
character appears in that conduct, ‘and 
no further.” The aspersions on Mr. Narayen- 
das’ conductin putting these questions at 
a Municipal meeting fall within this 
category, and Mr. Murlidhar’s “good faith” 
ig sufficiently shown by the fact that his 
main aspersion that the President stigms- 
tised the questions as scandalous and dis- 
allowed them on that ground is admittedly 
true. Even if theré is some exaggeration 
or departure from strict troth in the 
account of the matter given by Mr: 
Murlidhar, this is immaterial and does not, 
for the reasons already mentioned, take 
away this protection given by thid 8rd 
exception to section 499, Indian Penal 
Gode. For thisis on the same footing 
-ag Bimiler exaggeration in commenting on 
a public man’s conduct. As said in Merivale 
v. Oarson (1) Lord Esher, M. B.: "Every 
latitude must be given $o opinion and to pre- 
judice, and then an ordinary set of men with 
ordinary judgment must say whether any fair 


man would have made such а comment......... : 


Mere exaggeration, or even gross exaggeration, 
would not make this comment unfair." Again, 
a^ laid down in Hdmondeon v. Birch § Oo., 
lad. (2), the law is that, where a matter 
is of public interest, the Court ought not 
to weigh any comment оп it in а fine scale, 
and that some allowance must be made 
for even intemperate language, provided 
however that the writer keeps himself 
within the bounds of substantial truth and, 
does not misrepresent or suppress any 
facts. In this case there is no allegation 
that there has been any suppression of 
facta which would put complainant’s com- 
duct in & more favourable light. and the 
accused's account of what occurred at the 
meeting is shown to be substantially true. 

The intention of the 3rd exception” to 

(1) (1888) 20 Q. B. 276 at pp. 280, 281; 58 1; Т. 
831, 86 W. В. 231; 52 J. P. 201. / 

(3) (1907) 1 E. B. 871 at p. 880, 78 D. J. К. В. 848; 
06 L, T, 415 23 T. L. В. 234. - 
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section 499, Indian Penal Code, ia that 
" every person ought to- be allowed to 
comment in good faith on the proceedings 
of (these) volunteer servanta of the public 
with the same freedom which he is 
allowed to comment on the proceedings of 
the official sbrvania of the public, " see 
Note В. -of the authors of the Code, cited 
in Ratanlal’s Law of Orimes, 4th Edition, - 
page 694.* Complainant should {not have 
been so thin-skinned-as to rush off at once 
to &.Oriminal Court in this matter, especi- 
ally as he had himself invited publicity 
to it; and I agree with my learned col- 
league in thinking that there is no doubt 
that his main object, is to harrass Mr. 
Murlidhar, to whom. he has been opposed 
in various Municipal proceedings ог elec- 
tions. Undoubtedly a Court of Revision 
should be most reluctant to interfere in a 
pending case, but Iam satisfied that this 
ів a case in which such interference is 
justified and necessary in order to prévent 
a clear abuse of the right of resort to a 
Oriminal Court. Upon the admitted facta 
there ія no justification for the dharge of 
defamation brought against the accused ; 
and, as was said in the case of Jagat 
Ohandra Mosumdar v. Queen-Howpress (3), ‘it 
follows that he should not be left for a 
moment longer than is necessary in the 
position of в person &ooused of an offence 
and forced to defend himself against a 
charge for which there is no legal evidence 
to establish. ” 

. We, therefore, in éxercise of the wide 
powers conferred by section 489, Oriminal 
Procedure Oode, quash the proceedings upon 
the complainant against the petitioner and 
direct that he be at once discharged. 


~ Proosedéngs quashed. 
(3) 20 О. 788 at р. 7901 8 0. W. N. 401. 





* Boo Note 20, fifth Edition, p. 781—Ed. 
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ALLAHABAD HIGH COURT. 
Gruéorat Ruvision No. 952 or 1914 — ^ 
' November 26, 1914. 
'Prasent:—Mr. Justice Tudbell. 
-EMPERORS APPÞLIOANT 
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Oristinal Procedure Code (Аё У of 1808), з, 408— 
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Previous trial without sanction —Jurisdwtion of Court 
to try accused on some facts after sanction —Begutration 
Act (XVI of 1908), г. 82. 

Where the law requires & previous sanction to be 

ven before & charge can be entertained by a Court, 

t Oourt is not a Court of competent jurisdiction 
until the sanction has been obtained. 

An acoused was placed upon trial for aiding and 
abetting forgery in connection with & document 
presented for registration and was acquitted He 
waa then placed upon his trial for aiding and abetting 
cheating in connection with the same transaction. 


ae was convicted by the Magistrate but was aoquiited ` 


onappeal, The District Registrar thereupon gave sanc- 
tion for his trial for an offence under section 82 of the 
Registration Aot. He was committed to Beesions 
and the Sessions Judge made a reference to the High 
Oourt suggesting that section 408 of the Criminal 
Procedure Code was a bar to his trial: 

Held, that the former trial of the acoused for the 
offence of aiding and abetting forgery wes in no way 
а bar to bis trial for an offence’ under the Registration 
Act, nor was his trial and acquittal of the offence of 
aiding and abetting the- cheating & bar by reason 
of clause 4 of section 408 of the Criminal Proceduro 
Dode aa at the former trial the Court was not con 
petent to charge with or convict or aoquit of the 
offence with which he was subsequently charged by 
reason of the want of sanctioh. 

In re Same-ud-din, 22 В 71), followed 

Criminal reference made by the Sessions 
Judge of Shahjahanpur. | 

Mr. №. Maleomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—This is в reference by the 
Sessions Judge of Shahjahanpur suggesting 
that the commitment of one Jiwan Kahar 
on а charge under section 82 (a) of the 
Registration Act for trial in his Court be 
quashed. The facts are simple. One 
‘Musammat Jhabbo died. Musammat Mulo 
forged n lease of certain land in favour 
of her own sons, signing the name of 
Musammat Jhabbo thereto. She then went 
to the Registration office and personating 
Musammai Jhabbo presented the document 
for registration. Jiwan Kahar identified her 
as being Mtusammat Jhabbo. The docu- 
ment was registered and returned to 
Musammat Mulo. Musammat Mulo was 
placed upon her trial and _ convicted of 
the offence of forgery. She was also 
placed upon her trial and convicted of 

‘the offence of cheating the Sub-Registrar. 
Jiwan was placed upon his trial for aiding 
and abetting forgery. He was acquitted. 
He was then placed upon his trial for 
‘‘piding and abetting cheating. He was 
convicted by the Magistrate, but acquitted 
on appeal. Thereupon ths District Registrar 
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gave sanction for his trial for an offence 
under section 82 of the Registration Act. 
The Magistrate: has now committed the 
case for trial, and hence the present re- 
ference. The learned Sessions Judge in a 
long order of reference suggests that under 
section 403 the man cannot now be tried 
on the same facts for this offence under 
the Registration Act, because this was an 
offence for which he might have been . 
charged (under section 236 of the Criminal 
Procedure Code) and convicted (under section 
237) st his former trial. One point is 
quite clear that the former trial and 
acquittal of Jiwan for the offence of siding 
‚апа abetting the forgery is in no way n 
bar to hia trial for an offence under the 
Registration Act. The question is whether 
or not his trial and acquittal of the 
offence of aiding and abetting the cheat- 
ing is a bar to the present trial. Where 
the law requires & previous sanction to be 
given before a charge can be entertained by a 
Court, that Court is not a Oourt of competent 
jurisdiction until the sanction has been 
obtained. This was held in Iu re Sams-ud-din 
(1). At the former trial of Jiwan he 
could not have been charged with or con- 
victed or acquitted of the offence with 
which he is now charged by reason of 
the want of sanction. Olause 4 of section 
403 lays down that & person acquitted 
of any offence constituted by any acta may, 
notwithstanding such acquittal, be subse- 
quently charged with and tried for any 
other offence constituted by the same acts 
which he may have committed, if the Oourt by 
which he was first tried was not competent to 
try the offence with which he is subsequently 
charged. Therefore, it is clear that Jiwav 
may now be tried for the offence under 
section £2 of the Registration Aot. I, therefore, 
cannot accept the reference and order the 
record to be returned. The Sessions Judge 
will proceed with һе тів. He no doubt 
will take into consideration, if he finds the 
aeoused guilty, the fact that the man has 
already been subjected to two trials and 
has served a considerable period in jail. 


Record returned, 
(1) 22 B. 711, s 
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PUNJAB CHIEF OOURT. 
CniuitxAL АррРвАІ, No. 522 oy 1918. 
November 24, 1913. 
Preseni:—Mr. Justice Johnstone. 
IMOOLA-—CoxvicT—ÀPPRLLANT 
verni 
EMPEROR—HIsPONDENT. 

Oriminal Procedures Code (Act T of 1898), s. 256— 
Accused, right of, to cross-saamine proseculton «ciinesses 
after charge 15 framed —AMagisirate, duty of —Omistion 
to ask, effr at of. - А 

The provisions of section 255, Oriminal Prooedure 
Code, are imperetive and it is an illegnlity to ignore 
them. 

Tt is not until а specific chargo has boen drawn 
up and expleined to the accused that he is in a 
position fully to cross-examine the witnesses for the 
Orown and, therefore, he should in all cases be asked 
at that time if he wishes to re-call witnesses for 
crosa-oxamination, for the omission to follow’ the 

ure involves remand and re-trial of the case 
from the point of drawing up of the charge 


Appeal from an order of the District 
Magistrate of Feroxepore District, dated 
the 11th June 1913. 


Lala Ram Rattan, for the Appellant. 


« 
ORDER.— In this case the learned Dis- 
trict Magistrate of Ferozepore- has convicted 
one Moola under section 411-75, Indian 
Penal Code, and sentenced him to seven 
years’ transportation. The two  bullocks 
stolen were the property of Manohar Lal, a 
contractor of Ferozepore. There овп be no 
doubt that they were stolen on the night 
of $-6th May 1913, and that a report was 
made atonce, The accused was seen taking 
these two bullocks early in the next morn 
ing by head constable Abdul Ghani, who 
happened to be on duty in another case, on 
the kuicha road between Ferozepore d 
Zire near the village of Walur. Something 
in acoused’s conduct roused his suspicions 
and во he followed the accused, deputing 
one of his companions, Mangu by name, 
Р. W. No. 5,to go and head him off, Mangu 
shouted io the &ccused who thereupon ran 
away, passed through the village of Naju 
Shah Misri, told the people there that he 
wns on his way to Allah Ditta, Zasidar, and 
so arrived at the village of Saidanwala with 
the head constable, Shahsada, Anokha and 
Mangu in hot pursuit. They followed hig 
tracks to Allah Ditta’s Латвії, one or two 
of the witnesses saying that they actually ` 
sew him entering it. Allah Ditta, who was 
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nt the door of the honse, at first denied 
that anybody had come there, bnt ultimately 
produced the accused, who said then, and 
says still, that be that morning had been 
entrusted with the charge of these cattle 
to take them to Allah Ditte’s house. 
Thereupon the accused was errested. 
The case was investigated and he was. 
ohalaned. 

In the judgment of the learned District 


-Magistrate there are two or three alips, 


which fortunately do not in the circum- 
stances matter very much. For instance, he says 
that Abdul Ghani, head oonsteble, was ont 
on duty in another case looking for a. 
stolen buffalo. This is not correct, because in 
tha case the animal missing was a bullock. 
Again, he talks of Abdul Ghani and hia 
companions pursuing the accused to the 
Rukan Shahyala т Шз where, he pays, the 
accused entered Alla Ditta’s have. I do 
not know where he gets the name of Rukan 
Shahwala from, for the witnesses con- 
sistently вау that the name of the village is 
Saidanwala. 

There is one section in the Criminal 
Procedure Oode which is not infrequently 
ignored by Subordinate  Courte, though. 
their attention has been drawn to it by 
many rulings and though the section is in 
itself quite clear. 1 allude to section 256, in 


-connection with-which it has been frequently 


held that its provisions are imperative and 
that it is an illegality to neglect them. 
The relevant portion of the section runs, 
“he shall be required to state whether he 
wishes to cross-examine ару, and, if во, 
which of the witnesses for the ution 
whose evidence has been taken.” This 
was not done in the presant case, and it 
has been made a ground of appeal in argu-* 
ments before me. I would like to draw the 
attention of the learned District Magistrate 
to such rulings as А ата Singh v. Queen- 
Empress (1), Queen-Emprees v. Henry О. Kape 
(2) and Zamwnia v. Bam Tahal (8). No doubt 
the accused in this case did in a meagre way 
cross-examine the witnessea for the prosecu- 
tion, when they were inthe witness-box; 
ut this is no reason whatever why section 
256 should be ignored, as it has been laid 
down more than once that it ia noturtil в. 
(1) 200 469. | 
(2) А. W. N. (1002).5 f 
(8) 27 C. 370, 4 О. W, N, 400, i 
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specific charge has been drawn up and explained 
to the воспяей that he is in a position fully to 
cross-examine the witnesses for the Orown, 
and it is for this reason that the Legislnturo 
enacted the section aforesaid. ' 

lt-has been usually held that the omission 
-to follow section 256 involves remand and 
re-trialof the case from the point of the 
drawing up of the charge, and, therefore, 
it must be obvious to the District Magis- 
trates of how vital importance it is that the 
accused should, іп all cases, be asked at 
the appropriate time if he wishes to re-call 
‘witnesses for oross-examination. However 
clear the case may appear to be agninst 
the prisoner, the law apparently allows the 
lower Court no option in this matter, and 
the result of this sort of carelessness is a 
great deal of trouble and inconvenience to all 
concerned. . ' 

At the same time I am not inolined to 
hold at present that Moola has cleared 
himself of the charge on the record. He 
certainly ran away when challenged, and 
the evidence that he offers as to his - being 
employed to transport the cattle to Allah 
Ditte's house is discrepant. In his favour 
one point may be here noticed, namely, 
that he told the villagers of the Naju Shah 
Misri village that he was going -to Allah 
Ditte Zarldar’s house and that he did actually 
go there. Now, a thief would not ordi- 
narily tell people where he really intended 
to go. i 

However, it із unnecessary to discuss the 
case any further st present, for it must be 
remanded to the District Magistrate in 
orde that he may give the accused an 
opportunity to croas-examine the prosecution 
witneases. Т, therefore, return the pepers 
to the learned District Magistrate in order 
that this may be done with вя little delay 
© possible, the result being reported to this 

ourt. 


Case remanded. 
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CALCUTTA HIGH COURT. 
"Опішні Revision No. 1156 or 1914. · 
Апұпвь 12,1914. ` 
Present:—Mr. Justice Sharfuddin and 

- Mr. Justice Teunon. 
BIRENDRA NATH DAS GUPTA— 
PTITIONNR 
verus 


EMPHROR—Oppoarrm Parry. 

Penal (ode (Act XLV of 1860), s. 108— Prosecution, 
direction of, айтты a witness—Porjury, order ‘te 
prosecute for, while case sill pending, whether proper. 

An order the ofa witness 
under section 199, Indian Penal Code, while tho 
case in connection with which ho is said to have 
made в false statamont is sill pending in the Sessions 
Court, is improper. 

Oriminal revision of ап order of the 
Snb-Divisional Magistrate of Narail. 


Babu Narendra Kumar Boss, for the Peti- 
tioner. 
JUDGMENT.—-In this case it appears 


that one Birendra Nath Das Gupte, the 
petitioner before us, was exnmined 88 & 


-witneas in the Court of the Sub-Divisional 


Magistrate of Матай! on the prosecution of 
one Rasiklal Das Gupte and others on charges 
relating to the death of the petitioner's father, 
Parbati Nath Das Gupte. The accused in 
that case were committed to take their 
trial before the Court of the Sessions Judge. 
While the case was still pending in the 
Oourt of Session, the Sub-Divisional Magis- 
trate of Narail directed the prosecution of 
the petitioner under section 193, Indian 
Penal Code, with reference to a certain 
statement made by him in the course of 
his deposition. These statements refer to 
the first information Iwhich he had lodged 
before the Police in the case, and in them 
he alleged that the Sub-Inspeotor who took 
his first information recorded it incorrectly. 
He thereupon moved this Court and obtained 
the present Rule calling upon the District 
Magistrate of Jeasore to show сапве why 
the order -directing his prosecution should 
not be sat aside. We granted the Rale, 
mainly on the ground that the case in 
which he had deposed was stil pending in 
the Sessions Court. Мо one appears to show 
cause, but the District Magistrate has sub- 
mitted an explanation in which he says that 
the point at issue, namely, whether the. 
substance of the information has been cor- 
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rectly recorded by the Sub-Inspector, is 
comparatively so little connected with the 
charge of cansing death now before the 
Court of Session that it ig unnecessary to 
await the result of the trial. We are 
unable to take this view. It is clear that 
the question whether the first information 
in the case has been correctly recorded is 
necessarily one of great importance at the 
trial, and in any case the impropriety of 
taking proceedings against & witness while 
the case is still pending cannot be too 
strongly insisted upon. 

For these reasons we make this Rule 
absolute and set aside the order directing 
the prosecution of the petitioner. If he 
repeated the statements alleged to be false 
before the Seasions Judge, it will be for 
the Seasions Judge to consider whether or 
no his prosecution is advisable. 

In conclusion we have further to observe 
with regret that in his explanation in 
dealing with the 6th ground set ont in the 
petitioner’s application the District Magis- 


trate has used language of unnecessary and : 


unbecoming violence, and that his aspersions 
on the legal advisers of the petitioner 
obviously made on no material are highly 
improper. We trust that we shall have no 
occasion to repeat this censure. 

Rule made absolute. 


OALCUTTA HIGH COURT. 
Orvomat Revrgros No. 715 or 1914. 
June 16, 1914. 

Present:—Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 
AOHAMBIT MONDAL — Oonupratmayt 
—PuarrrioNNR 
versus 
MAHATAB SINGH лир отнавз — 
Acousrp——Opposits Parry. 

Oiiminal Procedure Coda (Act V of 1898), a 247 
—Acquiltal on dats not fised for hearing—Nulluty— 
Jurisdiction of Magistrate to ignore acgqwtttal and 
proceed with case. 

An order of acquittal passed under section 247, 
Oriminal Procedure Oode, on a date which was not 
fixed for the hearing, is & nullity and does not 
debar the Magistrate from taking up the case and 
trying the &ooused without an order from а superior 
Gourt to revive it, 


INDIAN OASES, 


_ Officer by his 


(1915 


Criminal revision from an order of the 
Bessiong Judge of Bhagulpur, dated 831% 
March 1914, reversing that of the Bub- 
Divisional Magistrate of Modhipure, dated 9th 
March 1914. 

Mr. К. N. Ohawlhuri, Counsel, with Babu 
Dwigendra Nath Mukerjee, for the Petitioner. 

Babu Monmotho Nath Mukerjes, for the 
Opposite Party. 

JUDGMENT.—The petitioner in this case 
obtained a Rule from this Court calling upon 
the Distriét Magistrate of Bhagalpur and 
slso on the opposite party to show cause 
why the order ofthe Magistrate, dated the 
10th January 1914, and the order of the 


‘Sessions Judge, dated the 31st March 1914, 


should not be set aside and such other order 
made as to this Court may seem fit, on the 
ground that the order of the Magistrate, 
dated the 10th January 1914, waa «o irregular 
as to amount to no trial at all.. 

The facts of the case are these. on the 
12th December 1918 & complaint was made 
by the petitioner against a certain number 
of persons. The date for the hearing as 
fixed by the Magistrate was the 16th January 
1914, but itso happened that through some 
mistake or oversight on the part of the 
Magistate’s peshkar the case was called on 
for hearing on the lOth of January, t.e., six 
days before the’ date actually fixed for 
hearing. Of course on that date the com- 
plainant was absent, The Magistrate there- 
upon passed an order aoquitting the accused 
under section 247, Criminal Procedure Code. 
On the 16th of January the case was again 
called on and then the mistake that war 
made onthe 10th January was discovered 
for the first time. The trying Magistrate 
ignored the order of acquittal passed on 
the 10th January and went on with the case. 
The case was taken up from time to time 
from the 16th January to the 9th March, 
witneases were examined, arguments on 
both sidea heard, and on the 9th of March 
1914 the Magistrate convicted the accused 
and sentenced them each to one month's 
rigorous imprisonment and to pay a fine of 
Rs. 20 each. Thereuponthe accused preferred 
an appeal to the Sessions Court. The learned 
Sessions Judge onthe 8lst March passed 
the followingorder: “Learned Sub-Divisional 
rder of acquittal dated the 
10th January 1914 *debarred himself from 


trying the accused, The case reported in 
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Bweh Chandra v. Bankw (1) is exactly 
parallel. The whole of the trial was, 
therefore, illegal, os no superior Oourt was 
moved to revive the case. І set aside the 
conviction and sentence aud order that the 
&ocused be acquitted. The fine, if paid, will 
be refunded to appellant.” 

On the above facta the first question 
that arises is whether the order of aoquit- 
tal passed by the Sub-Divisional Officer 
profeasedly under section 247, Criminal 
Procedure Code, on the 10th January 1914 
was в legal order or x mere nullity. If it 
was a mere nullity, then the trying Magis- 
trate could ignore that order, and ignoring 
that order could go on with the case which 
was fixed originally forthe 16th and which 
was also called on for hearing on the 16th 
when the partiea were present. Ав a4 
matter of fact the trying Magistrate 
ignoring that order wenton with the case, 
recorded evidence, heard the argumenta and 
then convicted the a&coused on the 9th March. 
If it was a nullity, then the order of' the 


learned Sessions Judge, dated the 818+ March ' 


1914, cannot stand, because the learned 
Sessions Judge seems to be of opinion that 
Bo long as the order of acquittal passed by 
the Sub-Divisional Magistrate on the 10th 
January is not set aside, it is a bar against 
the re-opening of the case by the Sub- 
Divisional: Magistrate. 


There ‘is & саве reported as High 
Oourt Proceedings, 17th August 1875. No. 1798 
(2), the facts of which nre similar to 
the facta of the present case. The reported 
‘case was fixed for hearing on the 17th 
Angust, on which date both the parties 
failed to appear. The Magistrate being at 
the time on circuit postponed the case on 
his own motion for the 18th, 19th and 
20th August without any intimation. being 
given to the parties. The parties having 
failed to appear on either ‘of these days, 
the Magistrate on the 20th August dismissed 
the complaint for default on the part of 
‘the complainant. On the 98th December 
‘following, the District Magistrate directed 
the Magistrate who dismissed the complaint 
to restore the case to the file and dispose 
of it in due course. The mater weut up to 


-the Madras High Oourt. It appeared to 
a eo AE 
2) 2 Wer. 807., . 


Ne ` 
that High Court that the proceedinga of. 
the trying Magistrate were so substan- 
tially irregular as to amonnt to no trial 
at all, and it was held that in this view 
the dismissal of the complaint could not be 
held to operate as an acquittal. This is 
a clear authority оп the point that an order 
passed on a date which was not fixed for 
the hearing and on which date the oom- 
plainant was necessarily absent is no order 
atall. Ifit is a nullity, the trying Magis- 
trate had jurisdiction to go on with the 
case and to come to the finding which he 
did. The Sessions Judge relies upon the 
case of Suresh Chandra v. Banku (1). The 
fact of that case are quite different from the 
facts of the present case. In this reported 
саве, the complainant was absent on the 
date fixed for hearing and the Magistrate 
acquitted the uccused under section 247, 
Oriminal Procedure Code. He strictly 
followed ihe: law. In such a case the 
order cannot be treated ая a nullity. 

This being our view, we are of opinion that 
order of the learned Sessions Judge dated 
the 3lst March 1914 should be set aside, 
and we setitaside accordingly and direct 
that the appeal be re-heard on the merits. 

Rule made absolute. 


CALCUTTA HIGH COURT. . 
OxrursAL Аррнат, No. 2 or 1914. 
June 8, 1914. 
Present; — Mr. Justice Holmwood and 
Mr. Justice Chapman. 

Tus DEPUTY SUPERINTENDENT акр 
REMEMBRANOHKR or LEGAL AFFAIRS, 
BENGAL-—APPRLLANT 
versus 
SITAL CHANDRA PAL AND OTHERS — 
RESPONDANTE. 

Provident Insurance Bocieties “Act (7 af 1912)— 
Insurance Company, whether oo porate ‘or al 
dicided into shares—Regist ration under the Act necessary 
before carrying on business 

An lnsuranoe Society, whether it is a corporate 
company before or whether its share-oapitel is divided 
into shares or not, oannot carry on the businoss of 
life іпкогапое unless and until it is 
the Provident Insurance Societies Act (V of 1012). 

Oriental Government Seowrity Life Assmrance Co. 
Ltd. v. Oriental Assurance Оо. Ltd., 21 Ind, Cas, 288 40 

Q. 570, explained. 
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Criminal appeal by Government against the 
order of acquittal of the Ohief Presidency 
Magistrate of Caleutta, dated the 20th Sep- 
tember 1918. 

Mr. B. О, Мінет, Standing Oounsel, for the 
Appellant. 

Mr. N. U. Sen, Counsel, and Babu Hem 
Ohandra Sen, for the Reapondenta. 

JUDGMENT.—This is an appeal preferred 
by the Government against an order passed 
by the Chief Presidency Magistrate, Calcutta, 
on the 20th September 1913, aoquitting the 
respondente Rital Chandra Pal, Surendra 
Nath Ohowdhury, B. P. Ghosh and Purna 
Ohandra Ghosh of an offence punishable under 
section 21 of the Provident Insurance 
Societies Act, V of 1919. That section pro- 
vides that any Provident Insurance Society 
which makes default in complying with any of 
the requirements of this Act and every Director, 
Manager or Seoretary or other officer or agent 
of the Society who is knowingly s- party to the 
default shall be punished with fine which may 
extend to five hundred rupees, etc. 


The learned Presidency Magistrate, on an 
apparent misreading of the judgment of Mr. 
Justice Fletcher in the case of Oriental Govern- 
meni Seciertiy Гаје Assurance Oo, Idd. v. Oriental 
Assurance Co., Ltd. (1), thought that the Com- 
pany in question, called the New King Insurance 
Company, Ld., was not amenable to Aot V 
of 1912, inasmuch as it wasa Company which 
had share-capital divided into shares. But this 
is obviously untenable upon the construction of 
the plain wording of the Act in section 2, Bub- 
clause (8), where it is stated that a Provident 
Insarance Society means any person or body 
of parsons, whether corporate or unincarporate, 
which receives premiums or contributions 
for insuring money, ete. That clearly lays 
down that whether the society already іп 
existence is a corporate company before or 
whether its share capital is divided into 
shares or not, registration under the Provident 
Insurance Societies Act is necessary before 
business can be. carried ou under the condi- 
tions laid. down in that oot. There ів 
nothing in Mr. Justice Fletcher's judgment to 
the contrary. Itappears that the legal advisors 
of the. company were, misled, firstly, by a 
remark whioh,Fletcher, J., made in the оодгйө 


of the argument, and, secondly, by.a pessage in 


- (1) 31 TnL Ues. 258; 40 О, 570. 


his judgment at page 578. The remark was that 
the defendant company cannot be a Provident 
Insurance Society, as a Provident Society is not 
incorporated under the Companies Act, but 
registered or inscribed under the Provident 
Insurance Societies Act. That is against the 
view taken by the: hief Presidency Magistrate 
for what Fletcher, J., says is that & company 
incorporated under the Oompanies Act cannot 
be a Provident Insurance Bociety by reason of 
its registration under the Companies Act, not 
thet any society may not be both a Company and 
a Provident Insurance Society; and again in 
the passage in his judgment at page 578 what 
he says is that the company he was dealing 
with considered that by issuing policies not 
exceeding Ha. 500 they can bring themselves 
under the heading of a Provident Insurance 
Company andwere entitled to carry on business 
untrammelled by the provisions of the law. 
This is not so, because under the Provident In- 
surance Societies Act registration has to be 
made subject to certain conditions which are set 
out in the Act and which have to be approv- 
ed of by the Registrar, and these provisions do 
not apply to & company which has a share 
capital divided into shares. In saying this he 
does not say thata company which wishes to 
carry on the business of a Provident Insurance 
Company need not be registered under the Act, 
but he says that the conditions which are set . 
outin the Act obviously do not apply to a 
company which has already complied with those 
conditions in its published prospectus under 
another Act, and what he is referring tò is the 
form of the policy and he holds that so far 
from having complied with law ibey have 
simply tried to avoid the provisions of another 
Act, namely, the Indian Life Insurance Act of 
1912, which were intended {© prevent a 
company from embarking in the business of 
life insurance, unless and until they had the 
amount of cash that was necessary for them 
to deposit with .the Govenor-General in 
Council in order to meet their obligations. 
Во in this case the Act V of 1912 which ia 
before un was intended to prevent the company 
from embarking in the business of life insurance 
unless and until it had: been registered under 
the Act. There seems to have been a migunder- 
standing, and the learned Standing Counsel 
who appears: for the Governmant does not 
press for anyting more than a nominal penalty. 
But a mistake of law cannot takethe defend. 
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ants out ofthe word "knowingly" in the 
section. 

The order of acquittal must, therefore, be 
set aside and in lieu thereof the respondenta 
Nos. 1 to 8 will each be fined Ra. 5. 
The respondent No. 4, Purna Chandra Ghosh, 
against whom proceedings do not seem to 
have been pressed in the Court below, will 
be exempted from this order. 

We understand that the Society has already 
applied for registration, but thut the Govern- 
ment has not yet made rules necessary to 
carry out the purposes of the Act, and in the 
circumstances we are of opinion that this 
conviction should make no difference what- 
ever to the result of any such application. 


Appeal allowed. 


CALOUTTA HIGH COURT. . 
Ix THE MATTEB ож 830TIOK 115, Orv Pero- 
оврова Copr. 

IX THE MATTER OF SANCTION TO PROSROUTE 
UNDER SECTION 195, ОвгміхАІ, Рвосировя Copa. 
June 19, 1914. 

Present: —Mr. Justice Ohgudhuri. 

BAL OHAND axp ANOTHER — PETITIONERS 


versus 
TARAK МАТН SADHU-—OvProsrra Равтт. 

Judicial procsedings— Registrar of Presidency Small 
Causes Court, tuquery by, as to sermce af summons, 
whother judicial —Power to grant sanction 
—Oaths Act (X of pd E 18—Omission to administer 
oath or affirmation, oject 

As the Registrar of he Presidency Small Cause 
Oourt is suthorizod to decide the question of 
servige of summons and is, therefore, entitled to take 
evidence, the proceedings before him in such 
matters are in the nature of judiolal proceedings 
und ho is competent to grant sanction for prosecu- 
Чоп. 

An omission to administor an oath or affirmation to 
о deponent i$ an irregularity which is cured by 
section 13 of the Oaths Act, 

Quaen- Empress v. Sewa Bhogta, 24 B. L. R. (Е. B.) 
204, 28 W. R. Or. 12, Numdo Lal Boss v. Nistarini 
Damos, 27 О. A28 at p. 434, 4 О. W. N. 109; Quesn- 
Emprees v. Shava, 16 B. 850, referred to. 


Application under section 115, Civil 
Proéeduré Code; rom an order of the Regis- 
irár of the Court of Small Causes at Caleutia, 
dated 18th Janng&vy 1914. 

Mosas. Jackson and К. №. Ohaudhuri, 
Counsel, for the Petitioner. 


е 
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Mr. B. “О. Metter, 
for the Opposite Party. 

JUDGMENT.—I have taken some time to 
consider this matter, having regard to the 
way in which the matter was placed before 
me by the accused persons. Under the 
rules of the Small Oause Oourt the Registrar 
of that Oourt is the officer who is entitled to 
decide the question of service of summons, 


Public  Proseoutor, 


‘and in so doing he is entitled to take evidence, 


and these proceedings are certainly in the 
nature of judicial proceedings and, therefore, 
the matter strictly arisea within his jurisdic- 
tion. It cannot be said that he was soting in 
в ministerial capacity, and I find from the 
petition itself that, so far as the proceedings 
relating to the services of summons are cou- 


~ cerned, the whole of such proceedings were 


carried on before him. He makes out a list 
after the service is ready and the cases then 
go before the Judges, 

In this matter he granted tho sanction 
upon an application made by the Publio 
Prosecutor, who was apparently moved by 
the Ohief Judge of the Court to make such 
an application. An objection was taken 
that in granting such sanction the persons 
upon whose statements the Registrar relied 
were not examined on oath. .No doubt the 
statements as taken down do not show that 
x ipe examined on oath. The words “8.0.” 

. A.” are not to be found there, but yet 
ale the Indian Oaths Act, section 18, if 
there was an omission to administer the oath 
or affirmation, the irregularity, if any, ia 
cured. There is ample authority for that 
proposition, amongst others see 
Empress v. Sewa Bhogta (1), which was 
referred to in Nunda Lal Bows v. Netstarines 


‘Dassee (2) but the point was not dealt with, 


and Queen- Empress v. Shava(8), it having beon 
held that accidental or negligent omission in 
taking oath is saved by section 18 of the 
Oaths Act. It seems to me that there was no 
irregularity in granting such sanction, and, 
uuder the circumstances, І must discharge 
the Rule in each matter. The application 
being of & quas? criminal nature, I discharge 
tHe Rule, but do not make any order for cosis 
as-against the applicants. 
Ria discharged, 
iP 14 B. L. R. Е B. 204, 23 W. R. Or. 19, 


2) 27:0: 428 at p. 484 4 О. W. N. 180 
(8) 18 B. 359. 
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PUNJAB OHIEF COURT. 
CrimixaL Appear No. 481 or 1914. 
July 97, 191% . 
Present:—Mr. Justice Johnstone and 
Mr. Justice Scott-Smith. 
LAOHHMAN DAS—Oonvict—APprPELLagtT 


vernis 
EMPEROR-—HXEEPONDENT. 

Penal Coda (Aot XLV of 1800), ss. 802, 807 —Murder 
~—Heidence—Proescution, duty of, to prove their own 
story — Weaknees of defence, affect of—Right of priwds 
dafence—Benafit of doubt—Praotice. 

The prosecution are bound io prove their own 
story independently and cannot rely upon the weak: 
ness of that put forward by the defence. 

The tenants of a sahwkar zemindar utis alude 
іп a body to make some sort of demonstration against 
him and perhaps to seize their cotton crop which the 
£mindar had taken possession of and stored in his 
houso. Probably some of the tongnta had weapons 
and the semndar, apprehending that some hurt would 
be caused to him, fired off his gun in the direction of 
thecrowd of villagers without any fhtention of killing 
any one ог of doing more harm than was neoossary 
for his own protection: 

Held, thas what tho sahskar did was dono in the 
esate of his right of private defenoe and that he 
was, thereforo, ontitled to the benefit of any doubt 
which existed. 


Appeal from the order of the Salinas 
Judge, Lahore, dated the 21st of May 1914, 
convicting the appellant. 

Mr. Beerhey, for the Appellant. 

‘Mr, Herbert, for the Assistant Legal 
Hemembranoer, for the Respondent. 


JUDGMENT.—Lachhman Bas, Khatri, 
and Bogha, Biloch, have been convicted -by 
the Sessions Judge of Lahore of the murder 
and abetment of murder respectively of 
Fateh Din and have been sentenced to death. 

They have appealed to this Court through 
Counsel and their oase is also before us for 
confirmation of the sentence under section 
874, Orimingl Procedure Oode. Lachhman 
Das has also been convicted of attempting 
to murder Kabira, and Bogha has been 
convicted of abetment of the same offence. 
For these offences they have been sentenced 
io ten yearn’ rigorous imprisonment. 

Fateh Din's death resulted from а gun- 
shot wound, which was admittedly inflicted 
by Lachhman Das. The occurrence took 
place in Kot Matbra Das onthe 12th of 
January 191-4 at digarwela, as alleged by 
the witnesses for the prosecution. This would 
be at about 5 piu. The stories for the 
prosecution and the defence are fully set 
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forth in the judgment of the learned 
Sessions Judge and we need not repeat без 
at length. 

Briefly, the prosecution story is that or 
the day of occurrence Lachhman Das, who 
was sitting outside in front of his house, 
sent Bogha, who had recently become his 
tenant, to bring Sohna (P. W. No. 8) before 
him. Sohna refused to come and Bogha 
then proceeded to drag him torwards 
Lachhmsn Das. Daring the struggle the 
younger brother of 
Sohna and, Kabir (P. W. No. 7), enme up and 
began to rescue Sohna, abusing Bogha. In the 
scuffle Bogha's pagri was knocked off, and he 
then called ont to L;achhman Das and urged 
him to fire his gun. Upon this Lachhman 
Das fired both the barrels of his gun in 
succession from a distance of about 80 
feet and both Fateh Din and Kabir were 
hit and fell to the ground.  Lachhman 
Das’ companions then carried Fateh Din 
into Lachhman Das’ house. while Kabir 
was removed to his own house by his own 
friends. 

The defence story is that Sohna, Fateh 
Din nnd others came to Lachhman Das’ 
house in order to rob him and that in the 
panic he accidentally fired off his gun. 

The learned Sessions Judge has begun 
by remarking that the onse is a dificult 
one, and we agree with him. It is eepe- 
cially diffüioult because all the prosecution 
witnesses, who deposed to the actual 
occurrence, are hostile to Lachhman Das. 
It is admitted on both sides that Lachhman 
Das had for some time past been oppreas- 
ing, his Mussalman tenanta who inolnde 
Sohna, Fateh Din, Kabir and other, pro- 
secution witnesses. He used to take from 
them as his share jrd of the produce, but 
had recently enhanced his demand to one- 
half and had admittedly taken possession 
of the whole of the tenants’ previous 
khorif cotton crop, which he kept in his 
house. Under the circumstances, it is 
necessary to receive with caution the evi- 
dence of the prosecution witnesses. 


We have considered ‘the casa very care- 
fully, and our conclusion is that thè story 
told by the prosecution witnesses cannot 
be accepted as & wwhole.- In the first place, 
we would point out that the allogation as 
to Bogha instigating Gachhmarn Das to fire 
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his gun was not contained in the first 
information report which was made af the 
thana at 9 р.ы. on the night of the occur- 
rence. Sohna made the report, and what 
he said was that during his struggle with 
Bogha, Lachhman Das, who was sitting 
close by, came up with the loaded gun 
aud fired twice. He said nothing, what- 
ever, about Bogha calling out to Lachhman 
Da« to fire. Again, in Fateh Din's dying 
declaration recorded by a first Olass Magis- 
trate on the 18th of January he stated :— 

“ Finding that Bogha was taking away 
my brother, named Rohna, I put the 
bundle of fodder on the wall of my 
compound and myself ran after him. ,From 
the front my brother met me running. 
When he met me, we both stopped. 
Other persons had also collected. On 
this Babo- Lachhman Dns stood up with 
the gun. Lachhman Das fired his gun at 
me. The shot struck me at my belly, right 
arm and right thigh. ” 

From this it will be seen that Fateh Din 
also never said that Bogha had instigated 
Lachhman Das to fire, His acoount also 
differs from that of the prosecution wit- 
nesses, inasmuch as he says that Sohna 
had escaped from Bogha and no atruggle 
was going on between them at the time 
when Lachhman Das fired his gun. From 
the above facts we think there can be no 
doubt at all that, in any case, the -story 
of the prosecution has been improved so as 
to implicate Bogha as an abettor of what 
Lachhman Das did. The story in itself 
appears to us to be an improbable one. 
Even according tothe prosecution witnesses, 
no hurt was being caused to Bogha and 
there was no immediate fear of any being 
caused. He'thimself was the aggressor and 
all that the villagers were doing was to rescue 
Sohna from his grasp. There was, there- 
fore, no necessity for Lachhman Das to 
take the extreme step of deliberately firing 
his gun, not merely once but twice, at 
the villagers. Lachhman Das is a Клаб 
and does not belong to а class which is 
usually given to desds of violence, and 
there is no evidence on the record to show 
that he is & man of particularly violent 
character. - The action attributed to him 
by the prosecution witnesses is, we consider, 
ery improbable. Fateh Din was admittedly 
yund inside the house „of Lachhman Das 


INDIAN OASES. 


217 


by the Sub-Inspector when he reached ihe 


villago after midnight. This fact, if any- 
thing, supporta the story of the defence 
that Fateh Din himaolf along with 


others entered the house of Lachhman Das 
and was shot while inside the house 
According to the prosecution, Lachhman 
Das was standing outside his house when 
hé flred the gun and the villagers were 
at a distance of some 80 feet. A number 
of Fateh Din's compenions were admittedly - 
present, some six eye-witnesses have been 
produced, and according to the first inform- 
ation report others also were preeent 

Kabira, who was injured at the same time 
ав Fateh Din, was carried away by his 
companions. We see no reason why Fateh 
Din also should not have been carried 
away to his house if he had been injured 
at the place where the prosecution wit- 
nesses say he was injured. We think it 
improbable that Fateh Din’s companions 
would have allowed Lachhman Daa’ people 
to carry him into his house. Lachhman 
Das had fired off both berrels of his gun 

and the villagers, therefore, could have had 
no immediate fear of his firing again 

They would have hardly run off, leavin 
Fateh Din lying on the Spot and at tho 
mercy of Lachhman Das and hig party. 

The occurrence took place, according to 
the prosecution evidence, at about $ o’clook 
in the afternoon, but the report was not 
made at the Police Station, which is only four 
miles distant, until 9 px. Considering how 
near the Police Station was there ‘way 
nothing to prevent the reporter from reach 
ing there between 6 and 7 р.у, The delay T 
making the report has not been explained 
The learned Sessions Judge says he has no 
doubt that some sort of discussion ok 
place before the party went to the thana. 

Mr. Beechey for the appellant, Lachhman 
Das, urges that the delay shows that the 
reporter and his party did not go to the 
thana at once, because they knew they were 
in the wrong and they had to consult to 
gether first as to what oourse they should 
pursue. The reporter and hig friends cer- 
tainly had time for a lengthened consulta- 
tion before they went to the Police Station 
and the delay in going is suspicions, 
Lachhman Das ‘did not go to the Police 
Station at all, but instead went to Kot 
Radha Kishen Railway Station from wherg 
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at 10-30 р.м. he despatched telegrams 
-giving his version of the occurrence to the 
Eieutenant-Governor and other high officials. 
Kot Radha Kishen is five miles from the 
scene of the occurrence, and we have no 
.doubt that Lachhman Das did not leave 
his village until after the villagers had 
started for the thana. We do not con- 
sider that any inference unfavourable to 
him- should be drawn from this fact. We 
have no doubt that he was afraid to come 
out of his house while Fateh Din's friends 
were still inthe village. The learned Seegions 
Judge has oriticiZed severely the substance 
of the telegrams and Lachhman Das’ story, 
and we agree with him that a great part of 
them is no doubt false, but the: prosecution 
story is not thereby proved to be true. 
The prosecution were bound to prove their 
own story independently and cannot rely 
upon the weakness of that put forward by 
tha defence.. We are ourselves inclined 
to accept the view of  Ujagar Singh, 
asseasor, and to think that the truth lies 
somewhere between the two stories. "We 
rejeót altogether the theory of a dacoity, but 
we see nothing improbable in the theory that 
Sohna-and‘ others, the tenants of Lachhman 
Das, went-to his house in a body to make some 
sort of demonstration against him and per- 
haps to seize their cotton согор which he 
had admittedly taken: possession of and 
stored'in his house. Probably some of them 
had weapons and’ Lachhman Das-might very 
reasondbly Have &pprehended that some 
hurf would be caused to: him. What 
actually happened. it is impossible to say. 
Lachhman Das: probably fired off his gun 
in the direction of the crowd of villagers 
without ary intedtion of killing any one ог 
of doing more harm than was neceasary 
for his own protection. It ia possible, of 
course, that he may have exceeded his 
right of private defence, but the matter is 
very doubtful} and he is entitled to the 
benefit of any doubt which exists. We 
hold, therefore, that auything which was 
done-by him was done in the exercise of 
his:right of' private deféhce arid He is, there- 
fore, entitled to an-acquittal ` 

We, therefore, accept the appeals of both 
Lachniman Dasand Ворћа, and setting aside 
their convictions and sentences, acquit them. 
We huve ulready;.by our order of the 28rd 
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of July, directed that they be set at liberty 
Appeal accepted. 


LOWER BURMA OHIEF COURT. 
Отуп, Revision No. 154 ox 1018. 
December 8, 1914. 
Preseni:—Mr. Justice Ormond. 
SUBRAMANIA PILLAY—DrrssDANT— 
APPLICANT 


vertus 0c А 
V. T. А.І. NAOHIAPPA ОНЕТТҮ-- 
PrLAINTIFY— RESPONDENT, 
Bauction to prosecute —S ug wrong perso» on genuine 
pro-note—Peral Code (Act XLY af 1880), se, 198, 200. 
Where on a genuine promissory note u plaintiff Bues 
wrong person of the same name, but not dishonestly 
and intentionally, a sanction to prosecute him undor 
soctions 193 and 200, Indian Penal Code, cannot be 
granted. 


Mr. Compagnao, for the Applicant. 
Mr. Woodham, for the Respondent. 


JUDGMENT.—The respondent became 
the agent of the Chetty firm .after the 
death of the former agent and sued the 
petitioner upon а promissory note, which 
was signed in the name of Avanna 8. 
Subramania Pillay in the Small Cause 
Court. The defendant is one Ana 8, 
Subramania Pillay, & clerk in the Accountant- 
General’a Office. ^ The defendant denied 
execution and the plaintiff applied for. 
permission to examine the Chetty in Indis to 
prove the execution; he subsequently withdrew 
that application as the Ohetty was expected 
to be in Rangoon shortly, and then withdrew 
the case as he could not procure the 
Ohetty; and the suit was, therefore, dismissed. 
The petitioner thereupon'applied for sanction 
to prosecute the respondent for giving false 
evidence, that isto say, for verifying the 
plaint in which he stated that the defendant 
executed the promissory noteto his knowledge 
aud by falsely saying that the plaintiff had 
made demands upon the defendant, under 
séclion 93, Indian Penal Code, and also 
under section 209, Indian Penal Oode, of 
dishonestly making в false olaim. The 
defendant apparently was not maker of 
thie promissory note, and the learned Judge 
has found that the respondent .did not 
dishonesbly ‘sue the wrong person and that 
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as to stating that plaintiff had made 
demands upon the defendant there was 
the oath of the plaintiff against the oath 


of the defendant. Looking at the probabilities ' 


of the case it is extremely unlikely that 
the plaintiff would intentionally sue а wrong 
person on & genuine promissory note executed 
by another person and there is nothing to show 
that the plaintiff had any motive for doing 
the defendant an injury. The order qf the 
learned Judge refusing to sanction was, 
in my opinion, correct and there would be 
no likelihood of the respondent being 
convicted of the offence either under section 
193 or 209, Indian Penal Code. 
This application is, therefore, 
with costs two gold толыға 
: Application dismissed. 


dismissed 


PUNJAB CHIRF COURT. 
ОвтшнаТ, ArPgRAL No. 754 or 1914. 
November 20, 1914. 
Present: — Mr. Justice Ohevis and 
Mr. Justice Shadi Lal. 
AHMAD—Ooxvict—A PPELLANT 
versus 


DMPHROR—Opposite Parry. 

Bridence—Accused absonding after occurrence— 
Identification of aocuser. Е 

The ecoused was convicted of murder. It was 
found proved that the deceased was shot by the 
accused at night by a gun ora pistol while he was 
sleeping on the roof af the house adjoining his own 
The principal witness was the wife of the deceased who 
was sleeping close by She stated that «hen the shot 
was fired she awoke, opened he: eyes and by the tash 
of the flre-arm recognized tho accused who ran away. 
She at onos raised her ories to the effect that the 
nocused had killed her husband. The husband of а 
sister of the deceased, who was sleeping on his roof 
on the other side of the lane, stated that he heard ә 
shot and then cries of deceased's wife and then gomg 
down from the roof of his house, he 
the aconsed. Another witness who lived at a 
distance of 500 karama, that having 
heard the cries he was going to the spot when he met 
the aconsed on the way. Other evidence was to the 
effect that after the oocurrence the accused absconded 
from tho village: 

Held, thet the ovidence as to identification was 
insufficient and the fact of accused's absconding was 
nut inconsistent with his innocence, as he might 
have runaway in fear knowing that an incorrect 
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Appeal from the order of the Seasions 
Judge. Rawalpindi, dated the 8lst August 
1914, convicting the appellant. 

Mr. Nand Lal, for the Appellant. 

Mr. A. B. Broadway, Assistant Legal 
Remembrancer, for the Opposite Party. 


JUDGMENT .—The appellant, Ahmad, has 
heen convicted of the murder of Ghazan and 
sentenced todeath. The case is before us 
on appeal and also under section 974, Criminal 
Procedure Code, for orders as to-confirmation 
of the death sentence. 


Ghazan was shot on the night of the 26th 


-of June 19141 by some one armed witha gun 


or & pistol. He was then sleeping on the roof 
of the house adjoining his own. Close by 
was sleeping his wife, Mtsammai Nias Bibi, 
who ix the principal witness in this case. 
According to the evidence when the shot was 
fired, she awoke, opened her eyea and by the 
flash of the fire-arm recognized the appel- 
lant, who then ran away. She also says that 
ahe saw another man ran away whom she 
suspected to be one Kutab. She at once 
raised cries to the effect that Ahmad had killed 
her husband and that she had recognized him. 
Fazal Ahmad, who is married to a sister 
of the deceased, was sleeping on his roof on 
the other side of the Jane. His evidence is 
that he first heard a shot and then heard Nias 
Bibi’s cries and then going down from his 
roof, recognized the appellant as the latter 
was getting down off the roof of Karamat- 
ullah’s house. А third witness Jafar, who 
livea at & Dhok about 500 karams digtant, 
deposes that having heard the outcries he 
was going to the spot when he met the appel- 
lant in the way. Other evidence proves that 
the appellant, who isemployed in a battery 
stationed at Risalpur, went off to Rawalpindi 
and was followed and brought back by Fazal 
Dad, lambardar. The motive for the offence 
alleged by the prosecution is that the 
deceused had an intrigue with the wife of 
the appellant. There is also certain evidence 
to the effect that a dog, which the deocased 
had obtained from а neighbour of the appel- 
lant about a month before the murdér, was 
missing on the night of the murder, and on 
the nert day was found at the house of his 
previous master. Jafar says that this dog 
was with the appellant when he met him on 
his way to the scene of the murder, 
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The case resta on the evidence of Musam- 
mat Niax Bibi, Faxal Ahmad and Jafar. It 
is said that the night was starlit, but that 
there was no moon. Considering the short 
time that the flash ofa fire-arm gives any 
light, we have grave doubt whether Musam- 
mat Niax Bibi could have recognized the 
offender in the manner alleged. The shot 
was fired at close quarters and whoever 
fied the shot must have rushed away 
immediately. As to the evidence of Fazal 
Abmad it is obvious that, if his story be true, 
the appellant after firing the shot mus 
have run over the adjoining roof to the north- 
east of the spot where the deceased was sleeping 
and escaped from the village by the lane to 
the east; this is not at all what we should have 
expected from anybody living in a westerly 
direction. The learned Sessions Judge 
remarks that if the case was fabricated, there 
ів no reason why the witnesses should not вау 
that they had seen the appellant running 
straight towards his home. But the obvious 
answer to this is thatany one going by the 
direct road from the scene of the murder 
to the appellant’s house, would not pass any- 
where near the house where Fazal Ahmad 
was sleeping. Ав to Jafar's evidence, if it be 
true that he started for the scene of the 
murder as soon as he heard the cries, 
he: must have got a good distance 
on the way. before any one leaving the 
village by the road to the castand then 
making a detour would have rejoined the 
‘road which leads from the village to Jafar’s 
Dhok, and it is not easy to understand why 
any one who had bolted ont of the village 
and wanted to escape observation should во 
quiokly rejoin a public thoroughfare instead 
of making his way home through the fields. 
The evidence аз tothe dog is meagre and 
the learned Government Advocate states 
that he does not lay streas on this part of the 
case. That the appellant went off to Rawal- 
pindi and was brought back by the lambardar 
is not denied, but this conduct is not incon- 
sistent with that of an innocent man who had 
run away in fear knowing that an incorrect 
&ocusation had been brought against him. 
The alleged intrigue with the wife of the 
appellant is said to have been an old ane. As- 
suming the story of the intrigue to be true 
and that the appellant and the deceased were 
. on bad terms in consequence, ib is easy to 
understand that Musammat Niaz Bibi, awak- 


ing on hearing a shot and finding that her 
husband had been murdered, at once jumped 
to the conclusion that it was the work of the 
appellant and so shouted out his name. As 
to the evidence of Jafar we note that his state- 

ment was not recorded by the Police until 
the third day of the investigation, ahd -his 
explanation that he had gone off with the 
corpse to Rawalpindi ia not very satisfactory, 
as there is no reason apparent why he should 
not have told the Police before he went that 
he had seen and recognized the appellant. 

After carefully considering all the ciroum- 
stances| we are cf opinion that the evidence as 
to identification of the appellant is unreliable, 
and that though therelare, no doubt, grave 
suspicions against the appellant, the evidence 
is not strong enough to warrant his convic- 
tion. We, therefore, accept the appeal, reverse 
the conviction and sentence and seguit the &p- 
pellant and order him to be released. 


Appeal accepted. 


MADRAS HIGH COURT. 
ОвтшхА Revision Oase No. 177 ov 1914 
Griwixat Ravirsrow Petition No, 148 
ov 1914. 

August 21, 1914. 
Preseni:—Mr. Justice Tyabji. 
DUGGIRALA VENKATAPPAYA— 
РиттттохЕВ 


veretUus 
MULPURI VENKATRAMANAYYA— 
CousmTER-PuTITIORE R — RRBPONDHET. 
O:mminal Procedure Code (Act У of 1808), s. 540 
— Witmsus—Keawmimatin of — svitnesses — Magistrate, 
d oan esercióe discretion in selection af tiimesses 


ei ies «БЕЙ always be chary of taking 


upon themselves the duties of deciding on behalf of 
the parties which witnesses should be examined. 
- Petition, under section 15 of the Letters 
Patent, praying the High Court to revise 
the order of the Court of the Head-quarters 
Deputy Magistrate of Guntar, in Oriminal 
Miscellaneous Petition No. 32 of 1913. 
Messrs. S. Venkatachariar and E. V В. 
Sarma, for the Petitioner. 
Mr. N. Grant, Acting Public Prosecutor, 
for the Orown. 


Mr. A. Vonkatrayalsah, for the Respondent, 
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ORDER.—I cannot say that the procedure 
followed by the Magistrate in this case is 
altogether satisfactory. The petitioner before 
me complains that he tendered 15 witnesses, 
ont of whom only two were arbitrarily 
examined by the Magistrate. At the instance 
of the petitioner I called for a report from 
the Magistrate. His report is explicit on 
the point that he did not refuse to examine 
any witnesses that were tendered. Had 
this stood by itself, there would have been 
a clear and satisfactory answer to the 
petitioner’s complaint. The Magistrate, how- 
ever, indicates that he was aware of there being 
other witnesses present on behalf of the peti- 
tioner. These witnesses were not examined. 

It is not ва clear to me as І should have 
liked whether the petitioner’s omission to 
examine the other witnesses was entirely 
uninfluenced by anything that fell from the 
Magistrate. If the petitioner in his own 
discretion changed his opinion and did not 
examine witnesses who had been summoned, 
of course there сап arise no question as to 
the propriety of the Magistrate’s proceed- 
ings. On the other hand it may be that, 
in accordance with the decision of Samir 
Sheikh v. Jahed Sheikh (1), under certain 
circumstances the Magistrate may take upon 
himself to refuse to examine witnesses that 
are in Court. The grounds for refusal are 
alluded to in that case in two places: (1) 
from the second peragraph of the judgment 
it would appear that the parties in that 
case agreed to let the Magistrate exercise 
a discretion in the selection of the witnesses; 
(2) inthe penultimate paragraph the Judges 
refer to the Magistrate’s refusal to examine 
witnesses, onthe ground that the case of the 
petitioner had broken down and that to 
examine more witnesses would be waste of 
time. With reference to the first of these I 
can only say thatthe Magistrateashould always 
be chary of taking upon themselves the duties 
of deciding on behalf ofthe parties which 
witnesses should be examined. At the same 
time it might occasionally be difficult in 
practice to draw the line between such an 
expression of opinion for the guidance of 
the parties, as may well be expected from 
the Magistrate, and an arbitrary interference 
with the mode in which the parties are 
entitled to present their case for adjudication. 

With reference tothe second of the 

(1) 30.1, J. 478; 8 Or. L. J. 423, 
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remarks of the learned Ља deciding 
Samir Sheikh v. Jahed Sheikh (1), I respect- 
fully desire to expreas no opinion on them. 
Had it been neceasary to do so I should 
have deeired the queetion to be considered 
by & Bench. 

"The Magistrate’s report, as I understand 
it, is to the effect that there was no refnsal 
on his part to examine witnesses, though 1% 
may be that the decision of the petitioner 
to call no other witnesses may haye been 
influenced by what transpired in the Court 
and possibly what fell from the Magistrate: 
I am not prepared, therefore, to вау that the 
Magistrate acted in such h manner as to 
require interference in revision. 

The question as to the order of costs 
under section 148 (3) has given me more 
anxiety. Had the point been brought to 
my notice’ when I called for a report from 
the Magistrate as to whether he had refnsed 
to examine any witnesses, I should certainly 
have called also for an explanation as to 
the mode in which the Magistrate arrived 
at the figure, see Rajendra Narain Roy v. 
Mohammad Arrumand Khar Ohowdhury (2), 
but the point was not then brought to my 
notice. I cannot on the materials before 
me consider that it wonld be proper for 
me to interfere in revision on this question 
either. 


The petition will, therefore, be dismissed. 
Petition dismissed. 
(8) 1 С. L. J. 881 at p. 884, 9 О, W. N. 587; "2 Or. 
L. J, 408. 


1 
PUNJAB OHIHF COURT. 
Ortmimat Appaacs Nos. 544 амр 545 or 1914 
November 21, 1914. 
Preseni:—Mr. Justice Ohevis and 
Mr. Justice Shadi Lal. 
MUHAMMAD—Comvior—A PPRLLANT 
versus 
EMPEROR-—PnosroUuTOR—H8PONDWNT. 

Nvidenoe Act (I of 1872), з. 80—Retracted confession 
of co-accwaed, value of—Corroboration necessary for 
conviction. 

A retracted confession of a co-accused is admis- 
sible under bection 30 of the Evidenoo Act and may 
bo taken into consideration against him, but а cgn- 
viotion cannot be based on ib unless 1t is corrohoratod 
in material particulars by other evidenos. 
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Appeals from the orders of the Sessions 
Judge. Rawalpindi Division, dated the 26th 
May 1914, convicting the appellant. 

Mr. Nand fal, for the Appellant. 

Mr. A. I. Broadway (Assistant Legal 
Remembrancer), for the Respondent. 

JUDGMENT.—Three persons, Muhammad, 
Surab and Mwsammat Khatun, have been 
found guilty of having murdered Sahib on 
the night of the 15th and 16th March 1914, 
and each has been sentenced to transporta- 
tion for life. The convicta have preferred to 
this Oourt two appeals: Muhammad, Appeal 
No. 544 of 1914 and Surab and Musammat 
Khatun, а joint Appeal No. 515 of 1914. 
Both the appeals being closely connected will 
be disposed of by this judgment. 

The learned Sessions Judge has stated th? 
facts in sufficient detail, and after hearing 
Mr. Nand Lal we think that there is no 
doubt as tp the guilt of Muhammad. Against 
him, there is his own statement made be- 
fore the Committing Magistrate incriminat- 
ing himself and the two co-&ocumed, which 
amounts to &oonfeasion of murderand is 
clearly admissible against him. In the Ses- 
sions Oourt Muhammad retracted his oon- 
fession, but the reason given by him for mak- 
ing it before the Oommitting Magistrate 
does not appear to пв to be convincing. In 
corroboration of the confession, we have the 
fact that the acoused gave information whioh 
led to the discovery of anaxe and a chadar 
frome the house of his brother, Madad. Both 
these articles are the property of the accused, 
and the report of the Ohemical Examiner 
shows that blood colouring matter was found 
on them. Then we have the testimony of two 

na, Shah Nawas (P. W. No. 6) and 
Ghebe (P. W.No. 7), who saw, on the even- 
ing of the 15th March 1914, the three acoused 
going together with the deceased on the road 
which leads from their vil'age, Parhal, to 
Miswal where the murder took place. It is 
true that the witnesses made their state- 
menta before the Police on the 19th of March 
1914, but this delay is not a sufficient 
reason for thinking that they are not telling 
the truth. 


The confession of Muhammad, coupled я 


with the discovery of the property in oon- 
sequence of the information given by him 
and with the evidence of the above two wit- 
nosos, makes out & sufficiently strong case 
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against them. Не has, іп our opinion, been 
rightly convicted and his conviction must, 
therefore, be affirmed. 

The case against Sursb and Musammat 
Khatun, however, stands on a different foot- 
ing. The retracted confeasion of Muhammad 
co-accused is admissible under section 30 of 
the Indian Evidence Act and may be taken 
into consideration against them. But it isa 
well-established principle of law that the con- 
fession of& co-accused cannot be regarded 
as sufficient to support a conviction, unleas 
it is corroborated in material particulare by 
other evidence. This remark applies with 
greater force to this cage, because Muhammad 
in his confession assigned the leading part 
in the commission of the murder to his co- 
accused and tried to make out that he him- 
self took a minor part. Now, the only cor- 
roborative evidence, on which the learned 
Counsel for the Orown has relied, is the teati- 
mony of Shah Nawazand Gheba which has 
been already mentioned. The exact distance 
of the place, where these witnesses met the 
accused, from their village is not known, but 
probably it is not more than two miles. It 
is, therefore, possible that Suraband Mtsam- 
mat Khatun, after meeting the witnesses 
returned to their own village and did not 
continue their journey and were not present 
at the time and the place of the commission 
of the crime. The evidence is altogether in- 
conclusive and does not shew that these 
accused participated in the crime. The 
material on the record in support of a liagion 
between Surab and Musammat Khatun, which 
is alleged to be the motive for the murder, 
is meagre and relates toa general rumour. 
The learned Sessions Judge was inclined to 
hold that the intrigue had not been proved, 
and we think the evidence for the prosecu- 
tion does not establish the fact. 

After a careful consideration of the case, 
we.think that as against Surab and Musam- 
mat Khatun, thereis no sufficient corroboration 
ofthe confeasion of Muhammad and that 
their guilt has not been established. Their 
convictions must, therefore, be set aside. The 
appeal of Muhammad is dismissed. 


Appeal No. 544 dismissed; 
Appeal No. 545 accepted. 
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GUR BAKBH BIMGH t£. KASHI КАМ. 


ALLAHABAD HIGH COURT. 
Оптытнл, Revrsios No. 1027 or 1914. 
November 26, 1914 
Present:—Mr. Justice Ohamier and 
Mr. Justice Piggott. 

GUR BAKSH SINGH-—APPLICANT 
versus ^ 
KASHI RAM Ax» отнакв — Oerosrra PARTY, 

Orimsnal Procedure Оода (Act Р of 1898), s. 587— 
Penal Code (Act XLV of 1800), лг. 182, 211—T» (al for 
aw offence under л. 182—Facts alleged showing offence 
under s. 211—-Oonviction, whether to be set amde— 
Prosecution for minor offence, schether legal. 

A Sessions Judge is not justified in ignoring the 

rovisions of section 587, clause (b), of the Oriminal 
uro Codo in setting aside on appeal, without 
going into the merita of the osso, a conviction for 
an offence undor soction 182, Indian Penal Code, onthe 
ground that the facts alleged disclosed the oom- 
mission of an offence punishable undor section #11 
of the Indiqgn Penal Code, for which no sanction 98 

i by the Code was taken. 

It is porfectly legal to prosecute for the minor 
offence under section 182, Indian Penal Cade, when 
itis doubtful whether the facts alleged constitute 
w graver offence under section 211, Indian Penal 
Oode. 


Criminal revision from an order of the 
Sessions Judge of Farrukhabed. 

Mr. D. В. Sawhny, for the Applicant. 

Mr. E. A. Howard, fox the Opposite Party. 


JUDGMENT.—This is an application for 
revision filed under somewhat pecnliar 
circumstances. In the course ofan inquiry 
іп а case of dacoity,a statement was made 
фо the investigating Police Officer implicating 
one Gur Baksh Singh. It appears that 
Gur Baksh Singh was arrested and remained 
for some period in custody. He was eventu- 
ally released by the Police Officer concerned, 
on the ground that the investigation did 
not disclose evidence warranting his proge- 
cution. Several persons implicated in the 
вате dacoity were prosecuted to conviction. 
Gur Baksh Singh subsequently applied to 
the Superintendent of Police for ranction 
to prosecute Kashi Ram and Baldeo for 
having given false information to the inygsti- 
gating Police Officer to his injury and 
. thereby committed ап offence punishable 
under section 182 of the Indian Penal 
Code. Sanction was given by the Super- 
intendent of Police and Kashi Ram and 
Baldeo were prosecuted to conviction in 
the Court of в Magistrate of the first Olas. 
They appealed to the Sessions Judge. The 
learned Sessions Judge formed an opinion 
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that the facta alleged by Gur Baksh 
Singh disclosed the commission of an 
dffence punishable under assction 211 of 
the* Indian Penal Code, and presumably 
also held that, this being the case, it 
was not legal to prosecute Kashi Ham and 
Baldeo for the lesser offence. He held 
that there could be no conviction under 
section 211 of the Indian Penal Code for 
want of sanction from the Court in which, or 
in relation 4o some proceedings in which, 
the offence, if any, had been committed. 
He accordingly set aside the conviction and 
sentence against the appellants before him, 
without going into the merits of the case 
or discussing the evidence in any way. 
An application for revision of this order 
has been filed by Gur Baksh Singh and 
we have entertained it. We treat this 
case as an exception to the general rule 
of practice by which this Oourt declines 
to entertain an application for revision against 
an order of acquittal pvosented by a private 
person. = 


The complaint made by Gur Baksh Singh 
is that Kashi Ram and Baldeo, the persons 
accused by him, have been acquitted and 
released withoyt any trial of their appeals 
on the merits, and in reality without any 
finding that they either have or have not 
committed the offence under section 182 
of the Indian Penal Code, of which they 
had been convicted by the trying Magistrate. 
We are both of opinion that the Sessions 
Judge was not justified in ignoring the 
provisions of gection 587, clanse (b), of the 
Code of Oriminal Procedure. There had 
been a conviction by a Oonrt of competent 
jurisdiction and, if there wag any question 
вя to sanction, the provisions of section 587 
could have met the case. Apart from this, 
the conviction had actually been obtained 
in respect ofan offence under section 189 
of the Indian Penal Code upon & prosecution 
baged on а sanction granted by a competent 
authority. The Seasions Judge has in fact 
held that Gur Baksh Singh was not entitled 
to institute the proseogtion for an offence 
under section 182 of the Indign Penal Code 
upon facts which might perhapa alao con 
stitute a graver offence punishable by section 
.211 of the Indian Penal Oode. The question 
of the relation of these two sections tater ss 
has been much debated. In the opinion of 
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one of us, at any rate, Gur Baksh Singh was 
perfectly entitled to institute a proeecutión 
for the minor offence only, more particularly 
as it is at least open to doubt whether the 
facta alleged would constitute an offence 
under section 211 of the Indian Penal Code, 
whereas there can be no doubt taat they 
fall’ withih the purview of section 189. 

On these grounds we set aside the order of 
the Sessions Judge and asnd the record baok 
to his Oourt, directing him to re-admit the 
appeals of Kashi Ram and Baldeo to the file 
of pending appeals and dispose of the same 
on the merita. We understand that the 
accused Kashi Ram and Baldeo have been 
released on bail. They should continue at 
large on the same security until the appeal 
itself has been properly disposed of. 


Application allowed. 


& 


OALOUTTA HIGH COURT. 
ОвэпхАг Ravisiox No. 51 or 1914. 
April 18, 1914. 
Preseni:— Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 
BHAGAT PERSHAD AND OTHNRS—— 
. Pasritiowmns 
versus 
RAMRUP KARMOKAR AND AKOTHER— 
Орровгти PARTY, 
Oriminal Procedure Code (Act V of 1808), э, 188-- 
Removal of encroachweni—No finding as (o extent of 
encroachment or bona fides of claim—Order, whether 


the removal of а house which was said to represent an 
encroachment or obstruction on а public way, but 
without any finding as to the extent of the encroach- 
mentor as tothe claim not being made in good 
faith: 

Held, that the order could not be sustained. 

The extent of encroachment should be ascertained 
by re-laying the map on the ground or othérwise. 


Criminal revision against an order of the 
Sub-Divisional Magistrate of Sewan, District 


` Saran, dated the 6th Febrnray 1914. 


Babu Rajendra Prosad, for the Petitioner. ` 
Babu Ohasdra Sekhar Prosad Singh, for the 
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. JODGMENT.- -In this case, at the instance 
of one Bhagwat Prosad proceedings were taken 
by the Sub-Divisional Magistrate of Sewan 
undersection 183 ofthe Code of Criminal Proce- 
dureforthe removal ofa house, which was said 
to represent an encroachment or'obatruction 
on a public way, namely, plot No. 4287 of the 
Cadastral Survey Map of the village. The 
persons tq whom the conditional order waa 
directed in showing cause alleged that tho 
house had been built on the site of their 
pre-existing house and on their own land, 
being plot No. 4278 of the same Cadastral 
Survey Map. 

Both parties produced certified. copies of 
the village map. These copies were found to 
disagree in respect of plot No. 4257, but on a 
copy made by the Vandyke Process having 
been obtained from the drawing office it was 
ascertaihed that the certified copy produced 
by the complainant was correct. 

Thereupon, on the 6th February 1914, the 
Sub-Divisional Officer made the conditional 
order absolute and directed the removal of 
the hoase in so far as it represented an 
encroachment on plot No. 4257. 

This order clearly cannot be supported. 
In the first place, there is no finding as to the 
extent to which the house. in question 
encroaches upon plot No. 4257. The extent of 
the encroechment should have been ascertain- 
ed by re-laying the map on the- ground or 
otherwise and should have been definitely 
specified in the order. 

In the second place, there is no finding that 
the claim made by the petitioners before us 
was not made and put forward in gocd faith. 

ln this connection we may refer the Bub. 


"Divisional Magistrate, tnter alia, to the cases 


of Luckhee Nurain Banerjee v. Ram Kumar 
Mwukherjee(1), Queen- Hmpress v. Bissessur Sahu 
(2) and Belai Ali v. Abdur Rahim (3). 

We, therefore, set aside the Sub-Divisional 
Magistrate's order of the 6th February 1914 
and direct that he do proceed in the manner 
provided in section 187 of the Criminal 
Procedure Code and dispose of the case in 
accordance with law. 

Order sei aside ; Oase sent back. 

e 15 O. 504. 

2) 17 О. 502. 

m 8 0. W.N. 149 1 Cr T. J. 7G 
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JUGOL KISHORE t. OHINTAMONSY. [ 


OALCUTTA HIGH OOURT. 
Bzooxp Orvin Appaat No. 125 or 1918. 
April 14, 1914. 

` Preseni;— Mr. Justice Fletcher and 
Mr. Justice Richardson. 
JUGOL KISHORH Амр ormaRg—PDEOREEB- 
HOLDRRS——À PPELLANTS 


versus 
OHINTAMONEY AND oraers—Jupairent: 
DRBTORS—HBSPONDRNTS. 
Limitation Act (IX of 1908), Sch. I, Art. 182, cle 
(5) and (8) —Step- m-aid of enecudion—Decres-holder 
accompanying peon to identify jwdgment-debtor—Hx 
parte decree, effect of—Judgmentdebtor, not havmg 
notice, right of. 
The mere fact that one of the decree-holders went 


along with the sorving peon to identify the judg-~ 


ment-dobtors, is not iteelf e step-in-aid of exeoution 
within the meaning of either clause (б) or clause (6) 
of Artlole 182 of tho Limitation Act. 

Ап вж parte decroe passed by а Oourt iso good 
decree; but, if the decree is made in the absence 
of and without notice to the other perty, that 
decree does. not bind-the other party or does not 
stand in his way of showing what wero the truo 
facts of the case. 

Therefore, & judgment-debtor, not having any notice 
of an order of the Oourt admitting & previous appli- 
cation, for execution as not time-barred, is entitled 
to show that the application was berred on that date. 


Appeal against an order of the Sub-Judge 
of Hooghly, dated the 8th January 1913, 
reversing that of the Munsif of Amta, dated 
the 21st June 1912. | 


Babu Atul Krishna Roy, for the Appellant. 


Babu Jadu Nath Kanjilal, for the Re- 
Bpondent. 
JUDGMENT. 


Fruetcner, J.— This is an appeal against 
an order of the learned Subordinate Judge 
-of Hooghly dated the 8th January 1913. 
The sole question raised by the appellants 
in this case is whether the application for 
execution ofa certain decree is barred by 
limitation. The learned Judge of the lower 
Appellate Court has held that it is barred, 
and the present appeal has been preferred 
by the decree-holders against that order. 


The decree-holders obtained the decree 
as long ago asthe 14th April 1908 in the 


Court of the Munsif of Gobindpur in the. 
district of Manbhum for Ra. 500. The first. 


application for execution was made as long 


ago ав the 23rd July 1903. That application. 


waa dismissed for default on the 5th Sep- 
tember 1903, Я * 
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The next application forexecution-was dated 
the 9th July 1906. Notice of that application 
was ordered to be issued onthe 91st July 
1906 ; and according to the appellants, the 
notice was actually served on the 27th July 
1906, one ofthe decree-holders identifying the 
judgment-debtors tothe serving peon. It 
is essential for the appellanta in the present 
case to show that what took place on the 
27th July 1906 comes under aither clause 5 
or clanse 6 of Article 182 of the Indian 
Limitation Act. How the appellants can ‘say 
thatthe mere fact that one of them went 
along with the serving peon to identify the 
judgment-debtors was itself a step-in-aid of 
execution, І do not understand. If a person 
goes along with the serving peon to identify 
в party, that would not be.& step-in-aid of 
execution, but is one of the necessary, preli- 
minaries to enable the Court to deal with 
the matter when the pariy,if served, comes 
before it. In the present case, the learned 
Subordinate Judge came to the conclusion 
that the 818% July 1906, when notice was 
directed to be issued, was the. proper date 
from which he should calculate the time 
from which the period of limitation commenc- 
ed to run. І think the learned Judge rightly 
rejected the 27th July 1906 as being that 
date, on the ground that one of the deoree- 
holders went along with the serving peon to 
identify the judgment-debtors. That appli- 
cation was also dismissed for default on the 
4th August 1906. 

Then the third application was made on 
the27th July 1909. The office reported on the 
next day that the application wus barred by 
limitation. The learned Judge, on the Sth 
August 1909; without any notice to tke 
judgment-debtors, held that the applicaticn 
for execution of the decree was not barred 
and directed notice to issue. On the same 
day the application was registered and 
nothing else having been done, on the 4th 
September 1909 the application was dis- 
missed for default. 

Then the present application was made 
on the 24th April 1911 and the decree was 
transferred to the. Court ofthe Munsif at 
Amita in the district of Hooghly for execu- 
tion, and the learned Judge.of the lower 
Appellate Court held that the decree became 
incapable of execution, because no steps-in- 
pid of execution Had been taken between the 
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918% July 1906 and the 97th July 1909. It 
is said that the order of the Oourt dated the 
9th August 1909 holding that the decree 
was not, barred is binding on the judgment- 
debtors until it is set aside. But this is not 
so.lt is quite true that an em parts decree 
passed by а Court isa good decree; but, if 
the ‘decree is made in the absence of and 
without notice to the other party, of course 
that decree does not bind the other party 
or does not standin his way of showing 
what were the true facts of the case, and it 
seems.to me that the judgment-debtors, not 
having had any notice of the order of the 
9th August 1909, are entitled to show that 
the decree has become barred by limitation by 
reason of no steps having beon taken between 
the 21st July 1906 and the 27th July 1909. I 
think the learned Judge of the lower Appel- 
late Court came to a correct conclusion when 
he held that this decree was not capable of 
being executed. That being so, ‘the present 
appeal fails and must be dismiased. Having 
regard to the fact that the judgment-debtors 
have got rid of the liability under the decres, 
T think there ought not to be any order as 
to the costa of this appeal. 

Бионлврвох, J.—I agree. ‘ 
Appeal КРЕ, 


CALOUTTA HIGH OOURT. 
Бисохр Orvin АрркА1 No. 473 oy 1911. 
March 18, 1914. . 
Presené:—Sir Lawrence Jenkins, Kr., 
' Ohief Justice, and Mr. Justice Woodroffe. 
“SURJA KANTA RAI OHOWDHURY-— 
DrrexpAST No. 2— APPELLANT 


versus 
FANI BHUSHAN BANERJEE-—PrArsTIFY 
AND ANoTHaE~—Deranpant No. 1— 
ResPox pants. 

Otel Procedure Code (Aot V of 1008), s.11—Rea 
judioata—Sutt by reversioner agama purchaser —Legal 
nocossity, issus of, determination of—Suit fasting јот 
portion of property—BSecond swit for that portton—Issus 
of legal necessiiy— Decision in former suit, tohether roa 
jodicatn—‘Iatigating under the same title.” 

Where ins former suit between a reversioner to 
, tho estate of & widow and a purchseer from her, an 
' issue was raised as to whether there was legal 
necessity for the widow's alienation and it was 
decided adversely to the purchaser, but the rever- 


aloner’s suit failed for & moiety of the property 
because it waa not found that that moiety had. 
passed to him then, and he filed the present suit 
after that moiety had passed to him 

Held, that the decision on the issue of logal 
necessity in the former suit, was ree judicata between 
the parties in the present suit asin both the sults 
the plaintiff litigated as the owner of the reversion 
and the defendant as the purchaser from the widow. 

Second appeal against the decree of the 
District Judge of 24-Pergannas, dated 14th 
November 1910, affirming that of the Munsif, 
Second Coprt, Basirhat, dated 14th April 
1910. 


Babus Nilmadhab Bose and Sarat Ohandra 
Ghose, for the Appellant. 

Babus Sarat Ohandra Roy Ohowdhury and 
Anslendra Nath Boy Ohowdhury, for the Re- 
Bpondent. 

JUDGMENT. 

Jzxxixs, О. J.— This appeal arises out of 
a suit by one claiming to be entitled toa 
reversion for recovery of possession of a 
moiety of a property, after setting aside an 
alienation purporting to have been made by 
the original owner's widow. Prior td the 
present suit, another had been instituted by 
the same plaintiff against the same defend- 
ant for the purpose of recovering the 
property of which that now in suit forme a 
part. The issue was raised in that case ал 
to whether there was legal necessity for the 
widow’s alienation, and it was held adverse- 
ly to the present defendant that there was 
no legal necessity for the purported aliena- 
tion to him. But it was further held that 
the plaintiffs suit must fail as toa moiety, 
because it was not shown that more than a 
moiety of the reversion had passed to him. 
The present suit was commenced in 1909 
at a time when this moiety had passed to the 


- plaintiff so that he was in the position of a 


reversioner in regard to it, and in this 
suit he claims the moiety which he failed 
to recover in the former suit. He brings 
this suit against the same defendant, seeking 
to recover the moiety that was included in 
the former suit and impugns the same trans- 
action as was successfully impugned in 
the former suit. In these circumstances it 
has been contended on behalf of the plaintiff 
that the determination by the Oourt of the 
former suit as о the existence of the legal 
necessity concluded the matter. That view 
has been accepted by both the Courts, 
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. It has been argued before us that the 
provisions of section 11 of the Oode of Civil 
Procedure do not cover the present case, for 
itis urged that it cannot be said that 
the parties are litigating under the same 
tittle. The learned Vakils have not been 
able to bring to опг notice any decision 
which defines with precision what the 
meaning is of the phrase "litigating under 
the same title." But inmy opinion these 
words cannot exolude application of the 
rule of res judicata to the issue of legal 
necessity which nas been raised. That 
issue was tried and determined. between 
the present litiganta in the former suit, and 
in that suit &s in this the plaintiff has 
litigated as the owner of the reversion 
and the defendant asthe purchaser from 
the widow. This, therefore, is eminently a 
case where the doctrine of res judecata should 
apply. 

We must, therefore, uphold the decree of 
the lower Appellate Court and dismiss the 
appeal with oosts. А 

Woopnorrs, J.—I agree. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
Civic Rura No. 444 or 1914. 

May 5, 1914. 
Presenit:—Justice Sir Harry Stephens, KT., 
and Mr. Justice Mullick. 
DAMODAR MISRA AXD ANOTHER— 
PrADwTIEYB-—PERTITIOXBRS 


ternis 
HIRNASHI NAIK AND orners— 
DrryaspíxTa—OPreosrre PARTY. 

Oivil Procedure Oode (Act V of 1908), О. IX, т. 18 

— Decree based on com,tonue—Compromiss made by 
unauthorised persons—HEx parto decree. 
. A decree based on & compromise cannot be treated 
as anes porte decree and set aside as such simply be- 
cause some of the parties had no authority to oom. 
promise on behalf of others. 

Civil Revision under section 115, Civil Pro- 
cedure Code, in the matter of Miscellaneous 
Oase No. З of 1914, arising out of Title Suit 
No. 82 of 1918, in the ‘first Oourt of the 


Munsif at Cuttack, - А 
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FAOTS.—On 7th January 1918, the peti- 
ttoners instituted the. Title Suit No. 82 of 
1918 in the first Munsif’s Court at Onttack 
for declaration of title and for possession of 
land against 5 persons—the opposite party— 
being defendants Nos. 1, 2 and Sand two 
other defendanta Nos. 4 and 5. On 10th 
Febrnary 1918 service of summons was 
proved against ell the five defendants and 
defendants Nos. 4 and 5 appeared and filed 
written statements and on that day issnes 


were framed. On 9th April 1914 & petition 


of compromise was filed by defendants 
Nos. 4 and 5 for themselves and for the other 
defendants. The Court, however, directed 
fresh summons to issue on defendants Nos. 1, 
2and 8. On "ih May 1918 в petition of 
compromise was filed by persons who repre- ` 
sented them to be defendants Nos. 1, 2 and 3 
and who were identified by à Mukhtear, The 
petition also contained thumb impressions pur- 
porting to be those of defendanta Nos. 1, 2 and 
8. On that day the Muneif passed a decree 
on that compromise petition. On 9th Janu- 
ary 1914 the opposite party made an appli- 
cation under Order {X, rule 13, praying that 
the decree might be set aside and alleging 
that theré was in fact no compromise, 
ihe petition of compromise was а 
a forgery and the decree was obtained by 
false personation and forgery and that asa 
matter of fact they did not receive any 
summons at all. The Munsif thereupon took 
evidence and had the thumb impressicns o 
the defendants examined by an expert, who 
found that the thumb impressions did not 
tally with those on the petition of compro- 
mise. The Munsif then found the petition 
of compromise a forgery and the decree as 
obtained by fiaud and in the absence of the 
opposite party, who were absent and did not 
receive the summons, and on the 28th Feb- 
ruary set aside the decree and restored the 
suit for hearing. Against that order this 
Bule was obtained. The opposite party 
opposed the Rule and contended that even if. 
Order IX, rule 13, did not apply the 
Oourt had inherent powers to set aside a 
decree obtained by fraud. 


Babus Provash Ohandra Mitter and Debendra 
Narain Bhattacharjee, for the Petitioners. 

Babu Sushil Madhab Muwlkok, for the 
Opposite Party. ; 
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JUDGMENT.—TIn this case the petitioners 
before na instituted n suit for declaration ef 
thoir title to and for possession of certain 
lands. The suit was instituted on the 7th 
of Jannary 1918 against five defendants. 
On the 9th of April in the same year, de- 
fendants Nos. 4 and 5 filed a petition of 
compromise and asked for a decree so far 
as they were concerned on that compromise 
and an ez parte decree against the other 
defendants. Fresh service, however, was 
ordered on the other defendants; and, 
on the 7th of May, defendants Nos. 4 and 5 
appeared in Court with a petition of com- 
promise purporting to be executed by de- 
fendants Nos. 1 to З as well as by themselves. 
-On this petition a decree was made in terms 
of the compromise. Afterwards defendants 
Nos. 1 to B put in a petition to the Court 
stating that defendants Nos. 4 and 5 had no 
authority to present the petition of compro- 
mise on their behalf, that no summons had 
ever been served on them аз had been 
ordered and that the petition was fraudulent- 
ly represented as being made by them. On 
this the Court, acting under Order IX, 
rule 18, Oode of Civil Procedure, set aside 
the decree that had been passed and ordered 
the case to be set down for trial in the usual 
way. A: Rule has now been granted to the 
plaintiffs calling upon the opposite parties 
to show cause why the order setting aside 
the decree should not be set aside. 

Tho Rule must be made absolute, for the 
reason that the decree in this case cannot be 
treated as an ez parte one and that oonse- 
quently Order LX, rule 18, Code of Civil 
Procedure, does not apply. It is argued 
before пя that, on the evidence that haa been 
‘given, it appears that the petition of com- 
promise was not the petition of defendanta 
Noa. 1 to 3 and that consequently they 
cannot be considered to have appeared before 
the Court and that the decree was бл parie, 
We cannot dispose of the case from this 
point of view. The Judge, when he made 
his order, was under the impreasion that all 
the parties inthe case were before him and 
that the petition wasthe petition ofall the 
parties. Consequently in granting the 
petition he did' not intend to make ib ez parte 
ага it does not appear that he did яо on 
the face of tho record. We cannot go 
behind the record to decide whether the 
defendants Nos. 1 to 3 were properly repre- 
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sented ornot. That would be begging the 
question which: was songht to he raised before 
the Court. 
The Rale is made absolute with coste, two 
gold mohurs. 
Rule made absoltte. 


OALOUTTA HIGH COURT. 
Szcoxp Civit Arrear No. 2146 or 1911. 
> January 19, 1914. 
Present:—Mr. Justice Оохе and. Mr. Justice 
D: Chatterjee. 
GAJADHAR AHIR ляр OTHRRI—DHFRNDANTS 
— APPXALLANTS 


versus 
Munshi BHIKARI I, AT, —PrtaUrri rr— 
Rrsrospanr. 

Buit for recovei у of possession—- Person outitled to 
half share, whether can eject ome from *ohole— Decree, 
natwre of—Partition, right of. 

A person entitled to an undivided half share of 
& plooe of land cannot sue to eject anybody from the 
whole of it. 

Where the proprietor of an eight-anngs share sued 
the proprietors of the other eight-annas share and 
joined the tenants admitted by the latter to the whole 
land as parties and prayed for joint poasoesion with the 
tenanta, if joint possession with the other proprietors 
could not bo granted. i 

Held, that the plaintHf was entitled to a decree 
against all the defendants for тосо+агу. of joint posses- 
sion of the oi t-annas share ‘and that he was 

t bys аш pariman, if 
he was not satisfied with delfrery of poeeession of 
an undivided half share. 


Second appeal from в decision of the 


‘Sub-Judge, Second Wourt of Saran, dated 


14th July 1911, reversing that of the Munsif 
of Gopalganj, dated 31st March 1911. 

Babu Debendra Nath Bhatiacharjes, for the 
Appellants. 

Babu Rajendra Prosad, for the Respond- 
ents. 

-JUDGMENT.—This was а anit for re- 
covery of possession of a plot of land to the 
extent of an. 8-annas share. The plaintiff 
appears to be the proprietor of the land to 
the: extent of 8-annas.and defendants Noe. 
Sand: 6 to be proprietors to the extent of 
the other 8-annas. - Defendants Nos. 1 to 
3 claim to-be:tehanta on the land and. they 
are supported by defendants. Nos, 5-and. 6; 
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The Munsif gave the plaintiff & decree for 
"khas possession to the extent of an 8-annas 
share jointly with defendants Nos. 1 to 8, 
but not so as to entitle the plaintiff to 
remove certain cattle troughs and pegs fixed 
by defendants Nos. 1 to 8 thereon. The 
plaintiff was not satisfied with this success 


and appealed to the Subordinate Judge, who ^ 


held that the title of defendanta Nos. 1 to 8 


had not been proved and that the plaintiff . 


Bhould recover possession of & moiety share 
in the disputed land jointly with defend- 
ants Nos. 5 and 6 after removal of the nads 
and pegs. Defendants Nos. 1 to 8 have 
appealed to this Court. On their behalf it 
is first urged that as the plaintiff asked 
in the alternative for joint posseasion with 
defendants Nos. 1 to 83° or with defendants 
Nos. 5 and бала obtained a decree for 
joint possession with defendants Nos. 1 to 
8, he could not subsequently appeal for 
joint possession with defendanta Nos. 5 and 
6. In the first place, itis clear that the 
plaintiff only asked for joint possession 
with defendants Nos. 1 to 3, if joint posses- 
sion with defendants Nos. 5 and 6 could not 
be granted. But it appears to us that that 
matter does not really arise in this case. 
All that the plaintiff could ask for was 
joint possession of an S-annas share. He 
could not in this suit ask the Court to decide 
who was entitled to posseasion of the other 
8-annas share of the land with which he had 
no concern. ` 


Secondly, it is argued that as defendants 
Nos. 1 to 8 had been recognised as tenanta 
by the oo-sharer landlords Nos. 5 and 6, 
. they could not be ejected from the whole 
of the land nor could the cattle troughs 
and pegs be removed. We have not been 
shown any authority for holding that a 
person entitled to an undivided half share of 


the land can sue to eject anybody from 


the whole of it. 


This contention, therefore, must succeed: 
Accordingly the decree of the lower Appel- 
late Court will be modified; the plaintiff 
will be entitled to a-decree against all the 
defendants for recovery of joint posses- 
sion of an 8-annas share of the disputed pro- 
perty. He will be entitled to enforce this 
right. by a anit for partition, if he is nob 
satisfied with the delivery of posseasion of 
an undivided half share. ° Until the land is 
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partitioned the cattle troughs and pega will 
not be removed. 
The appeal will be decreed in thes 


terms. 
Appeal alowed. 


— — 


CALOUTTA HIGH COURT. 
Syoonp Огут. Aprmans Nos. 2908 or 1911 aan 
81 or 1912. 

August 21, 1913, 
_Present:—Mr. Justice Newbould and 
Mr. Justice Ray. 

GULAB KUER AX» OTHERS—PLAINTIVFS— 
APPALLANTS IN BOTH 
rersus 
Ix No. 2908 or 1911 
RAM RATAN PANDEY-——DnsraxpAxT— 
RASPONDENT 


AND V 
. In No. 81 ov 1912 
BHALER PANDEY AxD OTHRRS— 


DergzsDAETS—HBPONDENTS. 

Bengal Tenancy Act (VIII of 1885), а. 1084 — 
Reond of Bights—Preswinptios of corrociuoes— Draft 
Record of Rights, whether adinu sible m evidence, 

It is not until a Record of Rights is finally 
published that the presumption of its correctness 
arises. Therefore, entries in & d od of 

ed under section 108 the Bengal 
ем. утка not adniissible in evidence. 


Appeals against the decrees of the Dis- 
trict Judge, Shahabad, dated the 8th August 
1911, modifying that of thefirst. Court, at 
Arrah, dated the 10th of November 1910. 

Babu Rajendra Prashad,for Babu Ohandra 
Sekhar Prasad Singh, for the Appellants. 

Babu Raghunath Singh, for the Respondents. 

JUDGMENT.—These two appeals are 
second appeala from the decision of two rent- 
suits. The Munsif granted decrees for the 
whole amount claimed in both the suits. 
These decrees have been modified by the 
lower Appellate Court and the plaintiffs 


' have preferred these second appeals. Tho 


learned District Judge has based his decision 
as to the amount of rent and cesses payable 
by the defendants on certain entries ina 
draft Record of Rights which was published 
under section 103A of the Bengal Tenancy 
Act. In our opinion thase entries were not 
admissible in evidence. 1% is not until the 
Record of Rights is finally published, that 
the presumption of its correctness arises, 
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We acoordingly deoree this &ppeel and 
modify the decree of the lower Appellate 
Court: the amount of rent and ceases paye 
в.е iu each suit will be the amount found 

payable by the first Court. To this amount 
wil be added damages at the rate of 12} 
per cent., the rate allowed by the District 
Judge. 

The appellants will get their costs in all 
Conrts. 

Appeal decreed. 


OALCUTTA HIGH COURT. 
S&coxp Огу, Apewat No. 2910 or 1909. 
May 16, 1913. 

Present:—Justice Sir Asutosh Mookerjes, 

Kr., and Mr. Justice Beachoroft. 
AKHIL PRODHAN- —PrarxNTIFE — 

APPELLANT 
terts 


MANMOTHA NATH KAR AND OTHERS — 


Derenxpants— RESPONDENTS. 

Fraudulant tramafer- -Suit for declaration— Fictitions 
proceadings—Bquily—Fraudulent confederate, when 
6M ifled to retain property fraudwlently transferred to 
him—Suit, if for specific performance—Limitation— 
Owi! Procedure Oods (Act XIV of 1882), s. 317, 
applicability of. 

To enable а fraudulent confederate to retain pro- 
porty Qrensferred іо him in order to effect a frond, 
the contemplated fraud must be effected, then and 
then alone does the fraudulent grantor or giver lose 
the right to claim the ald of the law to recover the 
property he has partod with. 

The plaintiff, in order to proteot himself from 
a flotitions deed oxecuted by him in favour of a 
third parson, induced his landlord to instituto & 
flotitious suit ог rent. The suit was instituted and 
decreed and the property was sold and purchased 
by the landlord and formal possession was also 

ven to him, but actually the plaintiff remained in 
possession. The landlord thereafter forcibly took 
away the crop. Theplaintiff then sued for а declars- 
ton that the entire proceedings in the rent-sut 
were fictitious: 

Held, thatthe plaintiff is not disentitled to pro- 
tection in a Court of Equity and that as tho suit is 
not for the speciflo performance of a contract, по 
question of limitation arises in it. 

Bection 817 of the Oivil Procedure Code, 1882, 
contemplates a real sale in execution of а real 
decree in & real suit and does not ber a suit for 
possession of a property purchased in a flotitious 
sale held in execution of & fictitious decree in a 


floitions salt. 
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Appeal against tbe decree of the District 
Judge of Midnapore, dated the 3rd of Sep- 
tember 1909, reversing that of the Subordi- 
nate Judge, first Court of that District, dated 
the 31st of July 1908. 


Babus Ram Chandra Majumdar and Manma- 
tha Nath Mukherjee, for the Appellant. 

Babus Dwarka Nath Ohakrabarty, Surendra 
Nath Das Gupta and Sasadhar Roy, for Babu 
Surendra Nath Roy, for the Respondenta. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for declaration that the 
proceedings in a rent-suit brought against 
him by the first and second defendants 
were fictitious and have not affected his 
title to the lands mentioned in the sche- 


dule to the plaint, and also for con- 
firmation of posseasion of those lands. The 
circumstances under which the plaintiff 


seeks relief nre not in controversy. The 
subject-matter of litigation was held by 
the plaintiff under the Kar defendanta as 
& tenant. In 1894 his landlord sued tc 
eject him on the allegation that he was a 
trespasser. This suit was dismissed by the - 
Court of first instance and that deoree was 
ultimately affirmed on appeal by this 
Court on the 20th‘ July 1897. [n this 
litigation, the plaintiff was assisted by the 
Jans defendants. Accordingly in 1893 he 
executed fictitious conveyances in their 
favour with a view to protect himself from 
further aggression. on the part of the Kara. 
In 1899 he found that the Janas were 
unfaithful and so to protect himself against 
the Janas, he induced nis landlord to in- 
stitute в fictitious suit for rent. That 
suit was decreed on the 7th November 
1899. The Kars took out execution of this 
deoree. The Janas thereupon preferred a 
claim which ww disallowed on the 20th 
January 1900. The decree was subsequently 
executed and at the sgle which followed, the 
Kara purchased the holding on the 19th March 
1920. The plaintiff alleges that possession 
was formally delivered tothe Kars on the 5th 
June 1907, as a matter of fact he himself 
has ever sinos continued in occupation of 
the land. Onthe 10th April 1900, the Janas 
sued the plaintiff and the Kars for declara- 
tion of their title on the basis of their con- 
veyauces; but on the 28rd July 1900 this . 
guit was withdrawn. In 1906 the ` Kars 
turned against tbe plaintif, and with the 
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help of the Police took away by force the 
crops raised by him. On the 15th March 
1907 the plaintiff commenced this suit 
for declaration that the entire proceedings 
jn the rent-auit of 1899 were fictitious and 
that the Kars did not acquire any title 
on the basis of their purchase at the exe- 
cution sale. The Court of first instance 
found in favour of the plaintiff and made 
a decree in accordance with the prayer in 
the plaint. Upon appeal that decree has 
been set aside by the District Judge, on the 
ground thatas the plaintiff entered into 
this fraudulent arrangement with the Kars 
with a view to defraud the Janas he ів not en- 
titled to any relief in a Oourt of Equity. The 
District Judge has further found that the 
suit isin essence a suit for specific per- 
formance of a contract and is consequently 
barred by limitation. On the present 
appeal the decision of the Distric Judge 
has been assailed on two grounds namely, 
first, that the suit is not barred by limitation 
and secondly, that tha conductof the plaintiff 
has not been such as to disentitle him to relief 
in a Oourt of Equity. These points have 
been controverted on behalf of the Kar 
defendanta, who have further urged that the 
suit is barred under section 317 of the 
Oode of Civil Procedure of 1882. In our 
opinion, the decree of the District Judge 
cannot be supported. 

In so far as the first ground is con- 
cerned, no question of limitation arises in 
this case. The suit is not one for specific 
performance of a contract No doubt the 
plaintiff alleged that the Kar defendants 
had agreed to execute & release and in the 
prayer clause of the plaint he asked for 
a decree for execution of such release by 
the Kars. But the suit із іп esserce one 
for declaration of title to Jand and for 
confirmation of possession. The plaintiff 
seoks & declaration that the proceedings in 
the rent-suit were fictitious aud did not 
operate to affect his title in any manner, 
he also prays for confirmation of possession. 
As the Kars turned against the plaintiff 
and took away the crops grown by him 
in November 1906 and the suit was com- 
menced on the 15th March 1907, it is amply 
in time, We hold accordingly that the suit 
is not barred by limitation. 

In во faras the second ground is con- 
cerned, it is clear that (ho plaintiff is not 
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disentitled to relief in a Court of Equity. 
It may be conceded that the fictitious suit 
dor rent was instituted against him by the 
Kars at his instance with a view to make 
it impossible for the Janas to assert their 
claim under the conveyances. But the 
Janas cannot be said to have been defraud- 
ed unless it is established that they had 
& valid title. Upon this point, the Oourt 
of first instance found that the Janas, 
who are said to have been defrauded, paid 
no consideration for the conveyances in 
their favour; in other words, that the con- 
veyanoes were fictitious documents which 
had been executed by the plaintiff with 
& view to protect himself from any inva- 
sion of his right by the Kars. Under 
these circumstances, it is impossible to 
maintain the view that the Janas were 
defrauded. On behalf of the Kars, we 
have been pressed to remand the case for 
consideration of the question whether the 
Janas had any subsisting title; but we 
cannot accede to thia request. It is plain 
from the grounds of appeal taken by the 
Kars. before the District Judge that the 
findings of the Court of firat instance upon 
this question were not specifically sasailed 
and it is olear that if the point had been 
argued before the District "Judge, there 
would have been в discussion of the evi- 
dence on this point inthe judgment. It 
appears to have been assumed before the 
District Judge that the Janas were de- 
frauded, because the effect of the execution 
sale was to make it impossible for the 
Janas to assert their title. But it appears 
to have been overlooked that if they had 
no real title to the property, they could not 
be defrauded. The case thus falls within the 
principle of the decision of this Court in Jadu 
Nath Poddar y. Rup Lal Poddar (1) and of 
the Judicial Committee in  Petherpermal 

v. Muntands Servai (2), namely 
that to enable a fraudulent confederate to 
retain property transferred to him in 
order to effect a frand, the contemplated frand 
must be effected, when and when alone doea 
the fraudulent grantor or giver lose the 


88 О. 987 at p. 078; 10 0. W. К. 650; 40.1.7, 


1) 

DON M OE L. 4. 
b À. L. J. 200, 14 Bur. L В. 108; 10 Bom, L. В. 
18 M. L. J. 277, 4 M. L. T. 12, 4L. B, B "206, 95 
i 1 
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right to claim the aid of the law to recover 
the property be has parted with. The 
plaintiff is consequensly not disentitled t6 
‘protection in a Court of Equity. 

The only other point which requires con- 
sideration is whether the suit is barred 
under ће provisions of section 317 of the 
‘Code of 1882. That section provides that 
no suit shall be maintained against a certi- 
fied purchaser on the ground that the 
purchase was made on behalf of any other 
person or on behalf of a man through whom 
such other person claims. The case before 
us is not & suit of this description. Sec 
tion 817 contemplates a reel sale in execu- 
tion of a real decree in a real suit. Here, 
we find a fictitious suit for rent in which 
there was no controversy between the 
parties. In that fictitions suit a fictitious 
decree was made and the sale held in 
execution of that decree was equally foti- 
tious. To a suit of this description the 
observation of Lord Brougham in Hari of 
Bandan v. Henry Becher(3) applies: “A sentence 
is a judicial determination of a cause agitated 
"between real parties, upon which a real 
interest has been settled;—in order to make 
a sentence there must be a real interest, a real 
argument, a real prosecution, a real defence, a 
real decision. Ofall these qualities not one 
‘takes place in the case of a fraudulent 
and collusive suit; there is no Judge, but 
& person invested with the ensigns of a 
Judicial Office, is mis-employed in listening 
to a “ictitious cause proposed to him; there 
is no party litigating, there is no party 
defendant, no real interest brought into 
question." [See Radha Madhab v. Kalpataru 
Hoy(4)] To a snit of this description sec- 
tion 817 cannot possibly have any applica- 
tion. 

The result is that this appeal is allowed, 
the decree ofthe District Judge set aside, 
and the suit decreed with costs in all the 
Courts in the manner following. The 
decree will declare that the suit for rent 
(No. 369 of 1899) instituted against the 
plaintiff by the Kar defendants in 1899 
‘and all proceedings based thereon were ficti- 
tious and have not affected his title in any 
manner; his possession will further be con- 
‘firmed, or if .be has meanwhile been dis. 

(8) 8'OL & F. 479; 0 Bligh. (м.в. 58% 6 Eug. Hep. 


БІТ. 
(4) 16 Ind Oas. SL; 17 O. L. J. 200 ab p. 318. 
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possessed, he will be restored to possession 
in execution of this decree. 
Appeal allowed. 


OALOUTTA HIGH COURT. 
Огт, Воли No. 284 or 1914. 
May 28, 1914. 
Preseni.—Mr. Justice Coxe and Mr. Justice 
Beachoroft. 
RATAN OHAND DHARAM CHAND— 
PrarwTIFY— PETITIONER 
versus 
Toa SEORETARY or STATE ror INDIA 
їн OOUNOIL кнр ASOTHBA—DREESNDANTS — 
Орровтта PARTIES. 

Ою Procedure Code (Act V of 1908), ss. 20, 80, 
О. VII, т. 11 (d)— Notice, whether necessary im all miis 
against Becretary of State for India in Oowncel—Juris. 
diction—District, moeamng of—Acquisecence in juris- 
diction, whether presumed oin defendas, faima to 


apply for transfer. 

Notioe under section 80 of the Oivil Prooeduro 
Oode, 1908, is in every case instituted 
against the Secretary State for India in Council, 
The term “district” in that section must mean the 
district in which the suit is institated, and the notice 
required under section RO must be served on the 
Qollector or on one of the Collectors of that district, 

A sult instituted at Beeldah based on a понос 
to the Oollector of Purne&h under section 80 of the 
Civil Procedure Oode and on в cause of action 


arising mainly at Howrah against d 


efendants, one 
' of whom carries on business at Howrah, is wholly 


untenable. 
Order VIL rule 11 (d), does not apply where 
there isno statement in the plaint high suggests 


that the suit is barred. 
Secretary of Stale v Rajluchi Debi, $6 О, 239 
referred to 


A. defendant who objects to the jurisdiction of 
a Oourt cannot be maid to have acquiesced in the 
trial of tho suit if he does not apply for a 
transfer. 


Petition in the matterof Suit No. 3808 
of 1918 of the Oourt of Small Oauses at 
Sealdah. 

Babu Probodh Ohand-a Hoy, for the Peti- 
tioner. 

Babus Ram Ohandra Mütter, Mohendra Nath 
Roy and  Ambtkapada Ohowdhury, for the 
Opposite Parties. 

JUDGMENT. 

doxa, J.—The plaintiff in this cage sued for 
.damages, on the allegation that he had 
-boaked 44 bales af cotton ata station in the 
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Hastern Bengal State Railway in the Purneali 
District for transmission to Howrah and 
that 40 bales only were delivered. He made 
the Secretary of State the first defendant, 
аз representative of the Hastern Bengal Stat» 
Railway, and the East Indian Railway 
Oompany the second defendant. The suit 
has been dismissed and the plaiutiff has 
obtained this Rule on the defendants to 
show cause why the order of dismissal 
should not be set aside. 

The Rule must, I think, be discharged. 
The suit was brought at Sealdah, though 
the cause of action arose partly in Purneah, 
but mainly at Howrah; and the place of 
business of the second defendant is at 
Howrah. The Small Cause Oourt Judge has 
held that the snit must fail against the 
first defendant, because no notice was served 
in accordance with section 80 of the Code. 
A notice was served on the Collector of 
‘Purneah, but the suit was not instituted 
at Purneah and readi section 80 as a 
whole, I think the term district’? must mean 
the district in which the suit is instituted 
and that the notice must be served on the 
Collector or on one of the Collectors of that 
district. 

It has been argued that no notice is 
necessary in cases arising out of contract, 
and reference has been made to the case 
of Manindra Nath Nand v. Secretary of State 
for Indra (1). 

The terms of the section, however, aa they 
stand, seem to me to show that notice is 
necessary An evefy case, and this is the 
view taken in BSeeretary of State v. Вај Lucki 
Debi (2) from which the decision in Manindra 
Nath Nandi у. "eoretary of State for India (1) 
doea not dissent. 

Finally, it was argued that the suit ought 
not to have been dismissed, but the plaint 
should have been rejected under Order VII, 
rule 11 (4). That rule obviously has no 
application, for there was no statement in 
the plaint which suggested that the suit 
was barred. On the contrary it was specifically 
stated that notice under section 80 had 
been served on “the Collector" without 
specifying the district. The defect was not 
discovered till after the defendants had 
entered appearanceand it was then too late 
- to reject the plaint, 
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As against the second defendant, the suit 
has been dismissed on the ground that the 
Oonri bad no jurisdiction. This view is 
evidently right. The 2nd defendant objected 
at once to the jurisdiction. It is argued that 
вв he did not apply for в transfer he must 
be taken to have acquiesced in the trial of the 
suit at Sealdah. I dissent altogether from 
this contention. Jt was the duty of the 
plaintiff when this substantial objection was 
taken totake the neszessary: steps to meet 


it, and the defendant was not in any way ' 


bound to have the defect, that he had 
pointed out, cured for the plaintiffs benefit. 

A suit at Beald&h based on в notice to the 
Collector of Purneah and on a cause of action 


“arising mainly at Howrah against defendants 


one of whom carries on business at Howrah, 
seems to me wholly unténable. I think that 
this suit was rightly dismissed and would 
discharge the Rule with coste. I assess the 
hearing fee at one gold moÀur for each 
defendant. 
Вжлановорт, J.—I agree. 
; Rule discharged. 


CALOUTTA HIGH COURT, 
OnraisAL Отуп, Surr No. 656 or 1912, 
July 8, 1914. 
Present: — Мг. Justice Chitty. 
SRI LAL—PiarNTIEF 
versus 


ARJUN DAS дир OTHRERE—DSYRSDANTS. 

Arbit ation—Award—Order to fle award before 
oertat& date— Award mads in Hindi оњ that day but 
filed with из English translation two days later, 
validity of—Use of word “file” metead of "make" m 
order, effect 07 —Оіти Procedura Code Асі V of 1908), 
Boh I, paras. 5, 1б. 

Where n Oourt allowed the arbitrators to make 
their award within ә certam time, but instead of 
using the word “make” used the word "flle", and the 
award was made in Hindi and signed within that 
day but was filed two days later, asthe arbitrators 
decided to have it translated into English, and where 
the &rbitrators aleo before filing it took an agree- 
ment from the perties not to rase any objection to 
this being done: 

Held, thatthe атага was made within time and 
was ‘valid and that tho use of the word “file” 
inatead of “make” was immaterial 

Shib Krishna Dawn» and (0. v. Baia Ohunder 
Diit, 12 Ind. Oas. 18, 88 О. 522, doubted. 

Baja Har Narain Singh v. Chaudhraie „Bhagwant 
Ksar, 13 A 300; 18 L А. 565.6 Bar. P. Q. J. 14 15 Ind 
Jur. 288, distinguished. 
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A pplication to set aside an wats in Suit 
No. 656 of 1912, filed on 2nd March 1912. 


Messrs. №. Sarkar and S. Ghosh, Хог" the 
Plaintiff. 

Messrs. Н. D. Boes and A. N. быйан 
for the Defendnte. 


JUDGMENT.—This suit was filed by 
Sri Lal on the 26th June 1912 agginst 
Arjun Das and his brothers for a declara- 
tion that he was entitled toa half share in 
severe! businesses, that the businesses should 
be dissolved, and accounts takep. On 14th 
July 1913-all matters in dispute in the suit 
were referred to the arbitration of Dauletram 
Cbokhani and Siv Prosad Goradia, and they 
were directed to make their award within 
ten weeks from the date of the delivery to 
them of the said order. The arbitrators 
were unable to. proceed with the matter at 
once and go the ten weeks elapsed without an 
award being made. 


On 5th January 19141 made an order 
allowing the arbitrators until 28th February 
1914 within which to make their award. 
By a slip in the said order, instead of the 
word “make” the word file’ was used, 
but that appears to me to be a matter of 
- little importance. The order purported to be 
опе under Schedule П, paragraph 8, ofthe Civil 
Procedure Code, 1908, and the word should 
undoubtedly have been “make.” The 
arbitrators-held numerous meetings and even- 
tually on 28th February 1914, the last day 
for making their award, they drew up and 

signed an award in Hindi. The 28th was & 
Saturday, and the award could not be filed 
on that afternoon. Accordingly on the 
Sunday the arbitrators saw Babu Debi 
Prosad Khaitar and asked him whether it 
would not be better that the award should be 
submitted to the Court in English. ‘ Babu 
Debi Prosad Khaitan accordingly put into 
formal English the Hindi award, which was 
read out to him by Siv Prosad Garodis. He 
did this partly on the Sunday and partly 
on Monday, 2nd March 1914. Though nota 
literal translation, the English award repro- 
duces the Hindi award clause for clause and 
term for term. On 2nd March 1914 the 
arbitrators and the parties were all present in 
Babu Debi Prosad Khaitan’s office when the 
English award prepared by Babu Debi Prosad 
Khaitan was signed by the arbitrators, as was 
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also the letter from the arbitrators to 
the Registrar forwarding the award. In 
that letter they stated: “We met and signed 
our award on the said 28th day of February, 
but the same сопа not be filed in Conrt on 
the said day, being a Saturday. We under- 
stand that the time to file the award thaving 
thus expired, the parties are going to apply 
to the Court for leave to file the same.” Ox 


“the advice of Babu Debi Prosad Khaitan an 


agreement was drawn upon an eight-anna 
stamp paper and signed by the ies on 
that day. It was to this effect:— “We agree 
on and to the terms set forth in the award 
made by Babus Daulatram Chokhaniand Siv 
Prosad Garodia, which has been fully explain- 
ed to us, and further agree not to raise any 
objections thereto as to ita validity whether 
on the ground of expiry of time or other- 
wise howsoever.” The plaintiff Sri Lal, 
being dissatisfied with the award, at first 
took up the position that he signed that 
agreement without knowing its contenta and 
without understanding to what he was 
putting his name. That contention has been 
expressly withdrawn by his Counsel and the 
plaintiff:now admits that when he signed that 
document, which was explained to him by ' 
Babu Debi Prosad Khaitan, he knew its 
contents and understood what he was doing. 
That, however, did not prevent him from 
taking steps at once to object to the award 
as having been filed out of time. I have now 
before me three matters: (1) a petition by the 
plaintiff that the award may., be set 
aside as having been filed out of time; (2) a 
petition by the defendants that, if necessary, 
the time may oe extended and that the plaint- 
iff may be at liberty to file the award; and (8) 
the defendant’s application that judgment be 
passed in accordance with the award. Plaint- 
iffa Counsel admita that there are no merjts* 
He 
could hardly do otherwise, as a more shameless 
attempt to get ont of his agreement on a 
highly technical point can hardly be con- 
ceived. The plaintiff reliea upon the cage of 
Shib Krishna Dawn and Оо. v. Satish Ohunder 
Рин (1), in which Mr. Justico Harington 
held that the Court had no power to extend 
the time for filing an award which had 
already been made before the application was 
presented. The learned Judge relied upon the 


(1) 12 Ind, Cus. 18, 88 C. 522, 
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case of Баја Har Narain Singh v. Ohaudhrain 
Bhagwant  Kwar (2), bui that was a 
case decided under the Civil Procedure Code 
of 1882. Their Lordships of the Privy 
Council held that an award made out of time 
was invalid and that the arbitrators by such 
effuxion of time were functus aficto. In во 
doing they followed the express words of 
section 521, which ran that “no award shall 
be valid unless made within the period allow- 
ed by the Court.” With all respect to the 
learned Judge who decided the case in 
Shib Krishna Dawn and Оо. v. Satish 
Ohtnder Dutt (1), it appears to me that he did 
not give sufficient weight to the change which 
was made inthe wording of section 521 of 
the Oode of-Qivil Procedure, 1889 in ёпвсі- 
ing paragraph 15 of the second Schedule to the 
Oode of Civil Procedure, 1908. As paragraph 
15 runs, itappears to me to have a disdretion 
to the Court in deciding whether an award 
shall be set aside on the ground of its 
having been made after the expiration’ of 
the period allowed by the Oourt. I feel 
some doubt, therefore, whether the decision 
in Shib Krishna Dawn and Co. v. Satish 
Chunder Dutt (1) ів correct in law. Bec- 
tion 148 of the present Code із in no way 
restricted, nor indeed is peragraph 8 of 
the second Schedule. It might, there- 
fore, be argued not without reason 
. that ‘they ought not to be restricted 
in the manner there held. It is, however, 
unnecessary to decide that point, because 
I am unable to see how in the face of his 
‘agreement of 2nd March 1914 the plaintiff 
can possibly contend that he ів not bound 
by this award. His objection is highly 
technical and it may be met in various 
ways. It may be said that that agreement 
operated as в fresh submission to arbitra- 
tion, ard.accepta&nce of the award as signed 
on that day by the arbitrators. It might 
also be said that it was & lawful adjustment 
of the suit which might be enforced by a 
. decree against the plaintiff under the provi- 
sions of Order XXIII, rule 8. It might 
further be sgaid that the plaintiff is pre- 
cluded from putting forward his present 
objection by: the concluding words of his 
agreement not to raise any objection to the 
award or to its validity, whether on the 


(3) 18.4. 30% 181. А. 55,6 San Р. O. J. 14 15 
1да. Jur. 288. 
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ground of expiry of time or otherwise how- 
вовуег. The difficulty might again be got 
over by directing that not the English 
award, but the Hindi award, which is in 
identically the same terms thopgh not in 
the same language, should be filed as the . 
award of the arbitrators. It appears to me 
quite unnecessary to go through these 
formalities. It is abundantly clear that an 
award was made within time. The arbitra- 
tors decided to have the award drawn up 
in English, but before doing so they took 
an agreement from the parties not to raise 
any objection to this being done. I must, 
therefore, dismiss the application of the 
plaintiff Sri Lal with costs and рава a 
decree in terms of the award. 
Application dismissed, 


CALCUTTA HIGH COURT. 
Sroonp OIL АрркАт, No. 2740 or 1911. 
January 80, 1914. 
Present:—-Mr. Justice Mookerjee and 
Mr. Justice Beacheroft. 
AMULYA RATAN SARK AR AND OTHEBBS— 
PLAINTIFFB8— À PPRLLANTS 


- cereus ` 
TARINI NATH DEY Ax» oTHERS— 
DrrkNDANTa— HBSPONDEXTS. 

Occupancy holding, right of—Testamentary | disposi. 
tion of occupancy holdeng, validity of—Btatuto,*. con- 
struction of—Right, «chether conferred bj mere impl. | 
cation— Katoppel—Teetator and, legates—Heir-at-lavo of 
raiyat, shather estopped from g сайту of 
gift by raiyat— Bengal Tenancy Act (VIII of 1885), ss. 
28, 176 (8) (4). ’ 

In the absence of proof of any local usago to the 
contrary в raiyat is not competent to make a testa- 
mentary disposition of his right of ооспрапоу. 

А. right cannot be conferred by mere iniplcation 
from the language used in a Btatute; there must be 
& rg and unequivocal enactment to confer the 
right. 

Arnold v. Gravesend Borough, 2 К. & J. 574 ab 
р. 691, 110 В. В. 872; 25 L. J. ОЬ. 1776; 2 Jur. (x. в.) 

08; 4 W. В. 478; 69 E. B. 011, referred to. 

Ав botween the testator on the one hand and the 
legateo or the executor on tho other, there іш nob 
estoppel; therefore the heir-at-law of a testator raiyat 
in esto from questioning the transfer of a holding 
made by а Will. 

Наз Das v. Udoy Chandia, 8 C.LJ. 201; 12 0. W. 

owed. 


' М. 1066, not foll 


In every case of gift, the doctrine of estoppe 1 does 
nob apply as betrreon donor and donee, ` 
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Second appeal against the desree of the 
Additional District Judge of 24-Parganas, 
dated the 26th Jnly 1911, reversing that of 
the Munsif, first Court, Alipore, dated 30th 
September 1910. 


Babu Girija Prosunna Roy Ohowdhury, for 
‘tthe Appellants. 


Baba Jyottsh Ohandra Наяга, for the 
spondents. 


JUDGMENT.—The subject-matter of the 
litigation, which has culminated in this ap- 
peal, is one-half share of an occupancy hold- 
ing, which admittedly belonged at one time 
to Tarapada Chatterjee. The right to this 
one-half share is claimed on the one hand 
by the transferee from the heir-at-law, who 
is the plaintiff-&ppellant, and оп the other 
hand by the trausfrees from the executor, 
who are the defendants-respondents. The 
ocoupancy holding, it is not disputed, is not 
transferable by customor local uaage. In 
so far asthe plaintiff is concerned, his trans- 
fer from the heir-at-law has been recognised 
by the landlord, and no question can arise 
as to its validity on that ground. The sub- 
stantial question in controversy is, whether 
the testamentary disposition was valid and 
operative 80 &s to exolude the heir-at-law, 
because if there was a valid testamentary 
devise, the property passed to the executor 
and the heir-at-law consequently took 
nothing. On behalf of the defendania-rea- 
pondenta, it has been contended that the 
oconpancy holding, though not transferable 
by custom or local usage, may be the subject 
of a valid testamentary disposition. The 
Bengal Tenancy Act admittedly does not con- 
tain any provisiou expressly applicable to this 
subject. But our attention has been drawn 
to section 26 which regulates the devolution 
of occupancy right when a ratydé dies in- 
testate, and it has been argued that the 
Legislature has herein, by implication, indicat- 
ed that a rasyat is competent to make a 
testamentary disposition of his occupancy 
right. 
tention. In the first place, if we were to 
accept the mode of interpretation of section 
26 suggested by the respondents, we would 
have to contravene the elementary rule of 

. construction that right cannot be conferred 
by mere implication from the langnage used 
in a Statute; there must be a clear and un- 
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equivocal enactment [Arnold v. Gravesend 
Borough (1)]. In the second place, full 
effect would be given to the implication con- 
tained in section 26, if it were shown that 
в raiyai is competent to make a testamentary 
digposition of his right of ocoupancy in certain 
events. Now, section 178, sub-section (8), 
clause (d), indicates that in this respect the 
right ofan occupancy ratyaé stands on the 
game footing as his right to transfer his 
holding. Clause (d) provides that nothing 
in any contract made between a landlord-and 
a tenant after the passing of the Act shall 
take away the right ofa raiyat to transfer 
or bequeath his holding in accordance with 
local usage. Inthe case before us, по 
local usage has been proved and the respond- 
enta are not ina position to support the 
validity of the bequest as made in accordance 
with & local usage. The respondents have 
consequently been driven to take up a 
different position. Their contention is that 
the heir-at-law is estopped from questioning 
the validity of thé devise made by the testator, 
and in support of this view reliance has 
been placed upon the judgment of Mr. Justice 
Doas in the case of Hart Das v. Udoy Ohandra 
(2). It may be conceded that the view taken 
by that learned Judge does support the 
argument for the respondents. But it is 
worthy of note that whenan appeal was 
preferred under the Letters Patent against 
the decision of Mr. Justice Doss, the decree 
was affirmed ona different ground: Uday 
Chandra Das v. Нат Das Bairagi (8). Tt.ia 
coprequently impossible for пя to treat tle 


. matter as concluded by authority, although 


the opinion expressed by Mr. Justice Doss 
must be deemed entitled to the highest con- 
sideration. On behalf of the appellant, the 
correctness of the view taken by Mr. Justice 
Doss has, however, been oontroverted : and 
we have been invited to examine the grounds 
upon which that opinion is based. 

Mr. Justice Doas pointa out, in the first 
place, that a transfer of an occupancy holding 4 
ів not & void transaction, that it is binding 
between the parties, namely, the transferor 
and the transferee and all persons claiming 
through them,and that it is yoidable only 


(1)2 К. & J. 574 at p 501, 110 RB 372: 251, 7 Ch. 
TI&: 2 Jur. (м. в.) ТОЗ 4 W. В o tub Вер. 8:1. 

(2) 8 0. L. J. 21,1230 W.N. 

(8) 8 Ind. Oas. AT; 10 0. L. i 608, 18 OWN. ORT. 
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at the option of the landlord or his representa- 
tive-in-interest. This view із founded on 
the doctrine of estoppel, which was clearly 
recognised by Phear, J., when he observed 
in Bibee Suhodra v. Mazwell Smith (4) that 
the raiyat “certainly сопа not himself 
recover it (the holding) from the stranger to 
whom he had transferred it for valuable con- 
sideration,” and by Couch, О. J., when he 
remarked in Narendra Narayani Eoy ү. 
Ishan Ohandru Sen (5) that “the raiyat 
could not recover possession from the 
transferee as he would be bonnd by his 
act of transfer.” To the same effect is the 
express decision in Bhagirath Ohanga v. 
Hafieuddin (6) where Stevens, J., pointed 
out that when the occnpancy ratyat has 
transferred hia holding on the representation 
that he hada transferable interest therein, 
he cannot, on principles of equity and good 
conscience, be permitted to prove against the 
transferees, who had paid consideration for the 
transfer, that he had no transferable interest 
to convey. Thia is an intelligible principle 
recognised so long &nd'so firmly established 
that ita soundness cannot now be successfully 
challenged. Mr. Justice Doss then concludes 
that if this is the character of the transaction, 
namely, the character of a voidable transfer, 
* i$ seems to follow that the heir of an oc- 
eupanoy fatyuí ought to be held bound by 
a transfer of the holding made by a Will.” 
The learned Judge then proceeds to state the 
reasons for this inference, namely, thatif the 
heir ів bound by а transfer for valuable con- 
sideration or by & gift, there does not seem 
to be any reason why he ought not to be held 
bound by a transfer made by a Will. Before 
we test this reasoning, itis necessary to 
, observe that the broad proposition that the 
heir of an occupancy таўуаё is bound by o 
gift made by the ratyat himself may, when 
socasion arises. require examination. Cases 
are, no doubt, conceivable where tle donee 
may, by the acceptance of the gift, have 
altered his position and may in such cirourm- 
stances ba entitled: to rely upon the-doctrine of 
estoppel in support of his title. To take а con- 
orete illustration : А is affered two gifta by 
two of his relktions, on the condition that 
if he accepta опе, he must renounce the 
other; he makes hia election in favour of 

14) 20 W. R. 189. 

Б) 18 B. L. В. 274; 22 W. R, 22.a? p. 28. 
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one of the gifts. His position would bo 
altbred if that donor were permitted there- 
after to prove against him that the donor 
had no transferable title to: convey. But, 
on the arguments. addressed to us, we are 
not prepared at present to accept it ав an 
invariable principle of law that, in every 
case of gift, the doctrine of oatoppel may 
be applied as between donor and donee. 
Let it be assumed, however, for the pur- 
poses of the present angument--and for 
that purpose alone—that in all cases of 
transfer for valuable consideration as. also 
in all cases of gift, the heir is bound by 
the same estoppel asthe transferor or the 
donor himself, does it follow that this 
principle is applicable to cases of testament- 
ary devise P In the case of transfer inter 
vivos, with or without consideration, there 
is, on tlie: assumption, made, an estoppel 
in favour: of the transferee as against the 
transferon, and that estoppel is binding 
upon the heir of the transferor. In the 
case of в testamentapy devise,.is there any 
estoppel as between the testator and the 
intended. legatee or the executor? Гь can- 
not be disputed that jt is open to the 
testator, up to the very last moment of 
his life, to change his mind, and to revoke 
the disposition made by him. His testa- 
ment does not come into operation till the 
moment after his death. Consequently, as 
between the testator on the one hand 
and the legatee or executor on the othr, 
there is no room for any possible applica- 
tion of the doctrine of estoppel. The 
position becomes plain when: we recall to 
mind the nature of the estoppel applicable 
to cases of transfer for consideration. The 
principle is atated. Incidly by Lord Denman 
in Pickard v. Sears (7) in the, following 
terms:—' Where ons by his words or 
conduct wilfully, causes. another to believe 
the existence ofa certain state of things, 
and induces him to act. on that belief, so 
as to alter his own previous position, the 
former is concluded from s&verring against 
the latter a different state of things. as 
existing at thesame time.” The principle 
was amplified and re-stated by Lord Selborne 
in Cttisen’s Bank of Louisiana v. The Рў 
National Bank of New Orleans (B) in these 

(T) ВА. & E. 400, 45 R. R. 588; 2 N. and’ Р. 488; 


112 В. R. 179 
(8).0 HL 852atp. 800, 43 L.5.Cli 200; 22 W.R. 144. 
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torma :— The foundation of that doctrine, 
which is a very important one, and (er. 
tainly not one likely to be departed from, 
ia this, that if в man dealing with another 
for value makes statements to him as to 
existing facts, whioh being stated would affect 
the contract and without reliance 
upon which, or without thé statement of 
which, the party would not enter into the 
contract, and which being otherwise than 
ав they were stated, would leave the 
situation after the contract different from 
what it would have been if the represen- 
tations had not been made; then the person 
making those representations shall, so far 
as the powers of а Court of Equity extend, 
be treated as if the representations were 
true, and shall be compelled to make them 
good.” Lord Selborne then proceeded to 
add avery important qualification, Боё 
those must be representations concerning 
existing facts,” and thereby emphasised 
the statement of Lord Oranworth in the 
caso of Jordan v. Money (9) to the effect 
that in order io found an estoppel the re- 
presentation must be of existing facts and 
not of mere intentions. It is clear, there- 
fore, that as between the testator on the 
ore haud and the executor or legates on 
the other, there is no estoppel. Conse- 
quently, so far as the heir-at-law ів con- 
cerned, he cannot be deemed bound by 
any derivative estoppel traceable to an 
estoppel which bound his ancestor. If he 
is to be bound by any estoppel, it must 
be an independent estoppel against him ; 
but on behalf of the respondente no 
intelligible principle of justice, equity or 
good conscience has been suggested upon 
which any such independent estoppel can 
be reasonably founded. The truth is that 
the testament, if it takes effect, comes into 
operation immediately after the death of 
the testator; at the same moment, pre- 
cisely, the statutory right of inheritance 
comes into operation, and there is no 
reason why an estoppel should be applied 
against the heir-at-law во аз to deprive 
him of what he ‘s entitled to take under 
the Statute. Weare thus constrained to 
hold that the view taken by Mr. Justice 
Doss cannot be supported on principle and 
that in the case of a testamentary devise 

(9) 5 H. L. O. 185, 10 R. B £69, 101 Е. В. 116, 28 
Te J. Oh. 805, 
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of a non-transferable occupancy holding, 
the heir-at-law ія not debarred by the 
doctrihe of estoppel from questioning ita 
validity. In the case before us, the result 
follows that there was no valid disposition : 
in favour of the executors. The plaintiff, 
as the transferee from the heir-at-law by 
successive devolution, is consequently entitled 
to the property claimed, in respect whereof 
the defendants are trespassers inthe eye of 
the law. 

Tho result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of firat instance 
restored with coste both here and in the Court 


of Appeal below. 
Appeal allowed, 





BOMBAY HIGH OOURT. | 
Suooxp Отт, Arrman No. 217 ов 1918. 
July 22, 1914. 

Preseni;:—Bir Basil Soott, Kr., Ohief Justioe, 
- and Mr. Justice Beaman. 
OHIMNA SADASHIV—Puarativr 
—— A PPRLLANT ; 


versus 
RAMDAYAL PRAYAGDAS—Duaranpant 


--Киврохриит. 

Civil Procedure Code (Act XIV of 1882), ss. 282, 
283 —Decree—Propeity sold subject to mortgage lie» — 
Mortgage lien, order for, not contested within a year 
—Buit by  sworigageo —Defenca —Fraud— Pwrohaser, 
sohsther entitled to contest mortgage as fraudulen t— 
Mvidenos Act (I of 1872), s. 44 

A claimed to be the holder of a mortgage upon 


ceedings under that decree 4’s claim was 
under section 282 of the Oivil Procedure Oode, 1882 
but В did not challenge that claim under section 
288 of the Oode. The property was sold subject to 
the aharge. 4 then sued to assert his m 
B set up that the mortgage was fraudulent. A 
contended that the order under section 282 was 
conclusive, as it was not setaside in a suit filed 
under section 288 within a year from its date: 
Held, that section 283 of the ОЙУН Procedure 
Code, 1882, сап only contemplate в suit based 
upon facts known to the party against whom an 
order was passed under section 282 within & year 
from the date of the order and that if B was not 
araro of the fraud within a year and became 
aware of it afterwards, he could, under section 44 
of the Evidence Act, assert the fraudulent nature 
of A's application and the consequent invalidity of 
the order passed "роп it in апу proceeding 
instibuted by А om the strength of such order, d 
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NISTARINI DMBYA ©. BEHARI LAL МОКНОРАРНТА, 


Second appeal from the decision of the 
District Judge of Khandesh, in Appeal No. 
39 of 1909, reversing the decree passed by 
the Joint Subordinate Judge at Dhulia, in 
Civil Suit No. 406 of 1907. 


Mr. Setlur (with him Mr. T. R. Desai), for 
the Appellant. 

Moeasrs. G. S. Rao and P. D. Bhide, for 
the Respondent. 

JUDGMENT.—The present plaintiff claims 
to be the holder of a mortgage for Ra. 8,000 
and interest upon certain property which 
has passed to the Sth defendant, the re- 
Bpondent, on a sale in execution of a decree. 
In the execution proceedings under that 
decree the present plaintiff intervened and 
asserted his claim as a mortgagee and prayed 
that the suction-sale should be held after 
reserving the mortgage lien of the amount 
of Ra. 8,580 with future interest, and that 
the said sum shonld be awarded to the 
plaintiff. The exeonting Court ordered 
notices to issue to the opponenta, namely, 
the plaintif and the defendant in the 
suit in which the execution proceedings had 
been instituted, and on the returnable date 
of the notices the order was made that 
"the mortgage is admitted, I grant the 
application with all costs on the opponents.” 
That, we think, was clearly an order under 
section 282 of the Civil Procedure Oode 
of 1882, and it was an order against both 
the opponents and, therefore, the plaintiff 
(the present respondent and defendant No. 5) 
was bound,if he wished to challenge the 
order, to institute a suit to establish the 
right that he claimed within the year 
prescribed by the Limitation Act. hat 
suit was not instituted. The property was 
sold and in the proclamation it was stated 
to be subject to mortgage liens to the 
extent of upwards of Rs. 9,000, andit is 
not contended that that sum did not include 
the mortgage alleged by the present plaint- 
iff. The present respondent was & purchaser 
through the Court and remained in possession 


of the property for some years. Then the ` 


plaintiff took steps to assert the alleged 
mortgage which was operative, as he said, 
not only against the property held by the 
present respondent but against the property 
held by defendants Nos. 2 to 4 in this suit, and 
they set up that the mortgege’was frandu- 
]ent. Thelower Appellate Conrt has allowed 


the present respondent to get up the same 
defence, and it has been held in the lower 
Courts that the mortgage was fraudulent, 
The plaintiff-appellant contends that the 
order under section 282 was conclusive, not 
haying been set aside in a guit filed within 
a year from its date. It appears to us that 
section 283 can only contemplate a guit 
based upon facts known to the party against 
whom an order was passed under section 289 
within a year from the date of the order. 
If he was aware of the fraudulent nature 
of thé mortgage, it was part of the cause 
of action he would have to allege in sucha 
suit filed within a year; if, however, he 
was not aware of the fraud and became 
aware of it afterwards, he could under 
section 44 of the Evidence Act assert the 
fraudulent nature of the plaintiff's applica- 
tion and the consequent invalidity of the 
order passed upon it in any proceeding 
instituted by the plaintiff on the: strength 
of such order. The question, therefore, we 
must have decided in this case before we 
can deal with it in appeal, is whether the 
defendant No. 5 was aware of the fraudulent ` 
nature of the plaintifs mortgage transac- 
tion within a year of the date of the order 
of the 6th of March 1897. We remand 
the case to the lower Appellate Court for 
a finding upon that issue, the finding to 
be returned within three months. The onus 
of proof will be upon the Sth defendant. 
Case remanded, 


OALOUTTA HIGH COURT. 
APPBAL FROM Оврив No. 219 or 1912. 
June 24, 1914. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
NISTABINI DEBY A—DuaurzxbANT No. 1— 

APPELLANT 
tersus s 
BEHARI LAL MOKHOPADHYA-— 


PrarxrIFF—HBSPONDERNT. 

Will —Consirucivon—. ion uith poue: to sell 
— Absolute inievest — Absolute gift to legaise with a 
gift over simpliciter on contingency of death refers 
only to of distribution—Succession Act (X Of 
1865), s. 1ll—Biabwiory rels of construction pwsi by 
Jollowed, 
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Where property ls given to a person with power to 
sell, make a gift or hba, eto., ho takes thereby nn 
absolute interest in the: property. ы 

The rule of construction where the testator 
has giron an absolute gift to а legniee nnd then hns 
made a gift over stmpliciter on & contingency of 
death: is that пе was refering to death before tho 
period of distributiom 

The rnle laid down in section 111 of the Indian 
Succession Act (X of 1805) is a statutory rule of 
construction which the Oourta are bound to follow. 


Appeal against the order of the Offioiating* 


Additional Subordinate Judge, Birbhum, 
dated'the 15th of February 1912, reversing 
that of the Munaif, first Court, at Bolpur, dated 
the 22nd of December 1910. ' 

Babu Sarat Ohandra Mukerjes, for the 
Appellant. 

Babu Karunamoy Bose, for Babu Khetra 
Mohun Sen, for the Respondent. 

JUDGMENT. 

.Furrogar, J.- This is an appeal froma 
judgment of the learned Officiating Ad: 
ditional Subordinate Judge of Birbhum, 
dated’ the 15th February 1912, reversing the 
decision of the Munsif, first Ооп, of 
Bolpur. This suit was brought by the 
. plaintiff claiming through опе Srimati 
Sindhubala Debi, who was the widow of 
one Molesh Ohunder Mukherjee, for an ohe- 
Half share of the estate of Mohesh Ohunder 
and'the sole question that we haye got to 
decide in this case is what is the true con- 
struction of the Will of Mohesh Ohunder. 
Mohesh Chunder made his Will on the 
830th August 1884. There are first the usual 
recitals and then the Wil runs in the 
following terms: — “I bequeath to both of you" 
that is, his widow Srimati Bindhubela and 
Srimati Nisterini, the daughter of hie late 
brother, “by this Will the rest of the pro- 
perties and also the properties that will 
exist after the death of my neice (brother's 
daughter), Srimati Tincouri Debys, out of 
the properties given to her.” Then follow 
these words: ‘You will become entitled 
io sell or make a gift or hiba, oto., 
in respect of the said properties and 
hold and enjoy the same.” Now, pausing 
here for a moment, let us see 
nature of the interest that Sindhubala and 
 Nistarini, the present appellant before us, 
took under the terms of that gift. It 
geems to me thatit is impossible to say 
that a person to whom a property is given 
with power to sell таке а gift or №ђа, 
eto., and, I persume, to do anything else 
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he likes with, has an interest leas than an 
absolute interest in the property. Those 
words in the Will cannot be given effect to 
except by holding that Sindhubela Debi 
and the defendant Nistarint Debi took an 
absolute interest in the property. Then 
comes the clause that has given. rise. to this 
litigation: “Tf, by the will of God, one of 
you should die before the other.” Now 
what was the testator contemplating whem 
he said, “if one-of you should die before the 
other” P What the testator was contem- 
plating when he provided that if one. of 
them should die before the other, must 
have been some period: which he. had in 
view. The only period that is. possible to 
give effect to on this Willis the period of 
distribution, that ів if one should. die before 
the estate is liable to: be divided between 
the two ladies. So Їаг'ав І can see, on the 
wording of this Will, itis imposaiblb.to. hold 
that the testator had. in view the contin- 
gency of one of the ladies dying before the 
other, which obviously must happen at 
some time. Then the testator provided 
that in that event, “whoever will survive 
wil hold-and enjoy the whole of the pro- 
perty as malik.” The learned. Subordinate. 
Judge in the Oourt below has held that 
that clause: applies only in the case, of the 
death of one of the гевійпагу legatees in 
the life-time of the testator, thatis, before 
the period: of distribution. That is clearly 
provided for in section 111 of the. Indian 
Succession Act which applies to Hindu 
Wills, and that rule in section 111 of the 
Indian Succession Aot is an &beolute.rule. of 
construction. It is not s rule of construc- 
ion like the rule in Home v. Р аня (1), 
which may be contradicated by other evi- 
dence appearing on the face of the Will. The 
rule laid down in section 111 of the Indian 
Succession Act isa statutory rule of con- 
structions which the Courts are bound to 
follow. It ia quite true that in this caso, 
ifone applies the rule laid down in Home v. 
Pillans (1) one arrives at the same result. 
There is nothing in this Will to show. that 
the testator meant death after the period 
of distribution. The ordinary mleok con- 
struction where the testator has given an 


absolute gift to a legatee and then. has mada 


1 (1) 2 Myl. & Ẹ 15; Coop. t. Brough. 98; 4 L. J. Oh, 
2% 39 E. B. 850,80 R. 8116 -` 
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& gift over simpliotter on a contingency of 
death is that he was referring to death- 
before the period of distribution. 
rule has been established and, inapite of 
. the elaborate arguments addressed to us 

by the learned Vakil for the appellant, I 
still remain unconvinced that the rule haa 
been departed from inthis country. This 
ease falls within section 111 of the Indian 
Succession Act and the widow Sindhubala 
not_ having predeceased her husband and 
having survived the period of distribution, 
in my opinion, took an absolute interest 
under the Will. I, therefore, agree with 
the judgment of the learned Subordinate 
Judge in the Court below and think that 
the present appeal ought to be dismissed 
with costs. We assess the hearing fee at one 
gold тоди. 

Бтонаврвон, J.—1 agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 
APPHAL AGATWBT Onpar No. 190 or 1918. 
August 11, 1914. 
Preseni:—Mr. Justice Sadasiva Алувг and 
Mr. Justice Napier. 
IYAPPA NAINAR—PaTITIONNB— 
APPELLANT 


cersus 
МАМІКК А ASABI—HRASPONDENT. 
Provincial Insolvency Act (ПІ af 1007), ss. 43 (2) 
(b), 48 (1) —Order refunng to tabe action against inst tnsol 
vent —C 
A oreditor is not a 
meening of section 48 ai") of eem Provincial Insol- 
vency Act, by an order refusing to take action 
an insolvent under section 48 (2) (b) and 

he has, therefore, no right of appeal. 
* Kadir Bakhsh v. Bhawans 


Prasad, 14 A. 146; A. W. 
N. P 895) 6, distinguished. 

In the matter of Raak Behary Hoy v. Bhagwan 
Chander Roy, 17 O. 200, followed. 

Appeal against the order of the District 
Oourt of South Arcot, dated 25th February 
1918, in Insolvency Appeal No. 421 of 1912, 
in Inselvency Proceeding No. 7 of 1911. 


Mr. T. M. Krishnasami Азуат, for the 
Appellant. 

Mr. N.S. Rangasams Atyangar, for the 
Respondent. 


JUDGMENT.—This is an appeal under 
section 46, olange (2), of the Provincial In- 
golyency Act from an order of the District 


INDIAN OASES. S 


That’ 


· 241 


Judge of South Arcot, dismissing & petition 
put in by a creditor asking the Court to take 
action against an insolvent under section 
48, clause 2 (0), of the Act. A preliminary 
objection is taken that a creditor has no 
right of appeal, in that he is nof & person 
&ggrieved by the order within the meaning 
of section 46 (1). In a case reported in 
Kadir Bakhsh v. Bhasani Prasad (1) a Judge 
of в Small Oause.Court refugod to take action 
under section 859 of the Code of Civil 
Procedure against an insolvent, and a revision 
petition was entertained by the High Oourt 
ageinst the order at the instance of а areditor. 
This, however, does not assist the appellant, 
аз in revision the Oourt acts swo motu. 
It has been held in Is the matter af Hash 
Behary Roy v.. Bhagwan Chander Roy(2) under 
the Insolvent Act, 11 and 12 Victoria, 
Ohapter 21, that section 50 should be 
administered as the criminal law is adminis- 
tered and specific charges framed, and this 
bas been the practice of this Oourt. What 
the Oourt has done in effect is that ib has 
taken cognisance inquired into an allegation 
of & criminal offence snd refused to frame 
a charge. Under no principle of criminal 
ya is & complainant entitled to ‘appeal 
against such refusal, as in all oriminal 
proceedings the Orown is in theory the pro- 
нөбпіог and we see no reason why а different” 
principle should prevail where the criminal 
jurisdiction is exercised by в Civil Court. 
Under the Bankruptey Act, 1883, the Court 
has power to commit. Vide section 166. 
Section 104 (2) gives an appeal in bank- 
rupicy matters UA the instance of any 
person agarieved.” Section 78 of the Indian 
Insolveney Act gave an appeal by way of 
petition to the Supreme Court from any 
proceeding of the Commissioner at the 
instance of any person who shall think 
himself aggrieved .” We have not been 
referred to any case under either of those 
Ants or earlier Bankruptcy Acts іп England 
where & oreditor has been held a person 
aggrieved by the refusal of the Oourt, nor 
can І find any such case. The absence must 
be attributable to the principle above stated, 
and in that view the preliminary objection 
must be upheld and the appeal dismissed 
with costs. + 
Appeal dismissed, 
Qi 14 A. 14s A. W. N. (1893) 6, 
2) 170 
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GORIND CHANDRA t. RHAGABAT SARDAR, 


OALOUTTA HIGH COURT. 
Отут, Apppat ғвом Оврев No. 877 , 
or 1910. 
January 7, 1914. 

Presont:—J ustice Sir Asutosh Mookerjee, Кт., 
and Mr. Justice Beachoroft. 
GOBIND CHANDRA SARDAR AND OTHERS 
—P AINTIVES—À PPRLLANTS 


versus 
BHAGABAT SARDAR AND отнинз — 
І Южғанрахтв-—-Бкврохремтв. 


decree; when mainiainable—Surt to 
consent: decree inoperative, wanscorsary—-Dismicect 
dites effect of. 

Ina partition suit the defendants, who were nob 

es to the com effocted between the plaint- 
iffsand the other defendanta, will not be bound by 
the terms of the compromise, andthe decree based 
thereon would.not have greater validity than the 
contract upon which it is based. 
_ A partition of jomt cannot be effected on 
+ compromise which binds only some af the co-owners, 
and, therefore, a consent decree based upon such s 
compromise cannot bind any of the parties to the suit, 

Ordinarily an appeal does not lie against & decree 

made by consent, but an appeal may be preferred by 
реги who were not parties to the consent decree. 

Nityéniont Dasi v. Gokul Chandra Sen, 9 Ind. Oas. 
210; 18-C. L. J. 16, referred to 

The dismiseal for default of а suit for declaration 

that the consent decree was not operative cannot 
give greater effloacy to the consent decree than it 
really possesses, It is unnecessary for persons who 
are not partios tos consent decree to institute a suit 
for such & declaration, 


Appeal against tho order of the Subordi- . 


nate Judge, Second, Court of 24Parganas, 
dated the 13th of July 1910, reversing 
that of the Munsif, Third Court, Diamond 
Harbour, dated the 18th of December 1909, 
and remanding the case to his Court for 
trying it de ното. 

Babu Surendra Nath Ghosal, for the Appel- 
lanta. 

Babus Sun? Madhab Mullick, Prcvash 
Ohandra Mitra, Troilokya Nath Chakrararty 
and Prabodh Сталае ос for Ње Re- 
spondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs ina suit for partition of joint 
property, which was commenced so far back 
asthe 29th October 1897. The suit was 
dismissed by the Court of first instance on 
the 13% March 1399. Upon appeal, the 
сазе was remanded by the Subordinate 
- judge onthe llth July 1899. The cage 
was re-tried after remand and в preliminary 
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decree was made on the 16th August 1900. 

The result of the preliminary decree was that 

the suit was dismissed in ко far as the 

property comprised in schedule ka was 

concerned, but it was decreed in so far as the 

pond and tank mentioned in schedules 

kha and ga were concerned. The plaint- 

iffa were not satisfied with this prelimi- 

nary decree and preferred an appeal. They 

joined as respondents to their appeal all the 

eleven defendanta who were parties to the 

suit. A compromise was arrived at as 

between the plaintiffs on the one hand and 

Bome of the defendants on the other hand; 

namely, defendanta Nos. 1, 8, 4, 7 and 11. 

The other defendants, namely, Nos. 2, 5, 6 

and 8to 10 were not represented at the 

hearing of the appeal before the Subordinate 

Judge. The fact was apparently not brought 

to his notice that all the defendants had not 

consented to the compromise. The result” 
was that the Subordinate Judge accepted the 
compromise as if it was binding upon all 
the defendants and proceeded to modify on 
the basis thereof the preliminary decree 
made by the Court of firat instance. The 
case then went baok to the original Court, 
and an attempt was made to effect a parti- 
tion by mates and bounds. The defendants, 
who were not parties to the petition of com- 
promise and the consent decree, proteated 
against the adoption of this course. Their 
contention was that they were inno way 
bound by the consent decree which had been 
made by the lower Appellate Oourt. This 
objection was overruled and partition was 
effected. These defendanta then appealed 
to the Subordinate Judge and on the 18th 
July 1910 he held that the consent decree 
could not be made the foundation for the 
final decree in the suit, inasmuch as it was 
not binding upon all the parties to the 
litigation. He, therefore, set aside the final 
decree made by the Court of first instance 
and remanded the case for trial de ovo. The 
Subordinate Judge, however, proceeded to 
add that nothing in hia judgment should 
be construed to mean that the compromise 
decree of the Appellate Court was not bind- 
ing on the parties to the compromise so far 
as the same related to the suit. 

The plaintiffs have now appealed against 
this decree, and on their behalf it has been 
contended tht the defendants were not at 
liberty to challenge the consent decrey 
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because first, their remedy was by way of an 
appeal to this Court; and, secondly, because 
they had failed ina rogular suit instituted 
{от а declaration that ‘the consent decree 
was not operative in so far as they were 
concerned. In our opinion, there ia no force 
in either of these contentions. 


In so far as the first ground is concerned, 
it is plain that the defendants who were not 
partias to the petition of compromise are not 
bound by its terms and the decree based on 
that compromise cannot have greater validity 
than the contract upon which it was based 
[Huddersfield Banking Company v. Lister (1), 
Rajlakshmw Dassee у. Xatayayani Dase (2), 
Keshab Panda v. Bhobain Panda (3), Wentworth 
v. Bullen (4)]. No doubt, it might have been 
open to the defendants to prefer an appeal 
against the consent decres, because it has been 
held that although ordinarily an appeal does 
not lie against a decree made by consent, an 
appeal may be preferred by persons who are 
not parties to the consent decree [ Netya- 
moni Das v. Gokul Chandra Sen (5)). In 
80 far as the appeal preferred by the plaintiffs 
against the decree of the Court of first 
instance was concerned, the appeal had 
never been heard on the merita as against 
these defendants and no decree had been 
made which conld be legally binding upon 
them. The first ground, on which the appeal 
is sought to be supported, fails. 


In во far па the second groand ia concern- 
ed, it appears that the suit instituted by 
these defendanta for a declaration that the 
consent decree was not operative against them 
was dismissed for default and was never 
tried on the merits. -If, then, the consent 
decree was not operative against them, as 

*we have held it was not, it was clearly un- 
necessary for them to institute a suit for 
declaration that the decree was not operative, 
and the fact that the suit was never tried 
onthe merits but dismissed for default 
could not give greater efficacy to the consent 
decree than it really possessed. We are 
clearly of opinion that in so far as the merits 
of the case are concerned, the consent decree 

(1) (1805) 20h 278; 04 L. J. Oh. 523; 12 В. 331; 


2) 12 Ind. “tan 464, 88 C. 689 at p. 674. 
3) 21 Ind. Oas, 588; 18 O.L. J. 1 
4 T EO 40; 91.1 (0.8) K. B. 88; 109 Eng, 
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made by the Subordinate Judge on the 20th 
March 1901 cannot be made the foundation 
for the final 4 in the partition suit. 

The question ins, what course should 
be adopted at this stage. As the consent 
decree i» not binding upon some of the 
defendants, obviously it cannot bind any of 
the parties to the suit, because the property . 
which has to be partitioned i ig joint property 
and a partition thereof cannot be effected on 
& compromise which binds only some of the 
co-owners. The proper course to follow is 
to ignore completely the compromiae and the 
decree based thereon. The parties must 
consequently be relegated to the position 
whioh they ocenpied before the consent 
decree was made on the 27th March 1901. 


The result ia that this appeal is allowed, 
the order of the Subordinate Judge sot aside 
aud the case remanded to him in order that 
he may now, on the materials on the record, 
hear the appeal which was preferred by the 
plaintiffs against the decree of the Court of 
first instance dated the 16th Angust 1900. 
If that appeal fails on the merits, the result 
will be that the preliminary decree made 
by the Court of first instance will stand 
confirmed and partition will be effected by 
metes and bounds on the basis of such 
decree. On the other hand, if the appeal by 
the plaintiffs against the preliminary decree 
of the Court of first instance is allowed in 
whole, or in part, a new preliminary decree 
will be made by the Subordinate Judge, ahd 
partition must be effected on the basis of 
such preliminary decree. The affect of 
this judgment ія to set aside the consent 
decree of the 29th March 1901 as also all 
orders in the suit mkde thereafter, whether 
by the Court of first instance or by the 
lower Appellante Court; the appeal preferred 
by the plaintiffs against the preliminary 
decree of the 16th August 1908 will stand 
restored, to be heard on the merits. The 
appellants must pay the respandents, who 
have entered appearance, their costs through- 
out thease proceedings. We assess the hear- 
ing fee in this Court at two gold mohurs, 

Decree set aside, 
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HAMJAS AGARWALA ©, BRAJO MOHAN. 


OALCUTTA HIGH COURT, 
Appeals FROM ORIGINAL Daceans Nos. 914 axp 
840 o» 1912. в 
August 26, 1914. 
Present;—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoroft. 
Ix No. 314 ov 1912 
BAMJAS AGARWALA—Deranpast 
No. 5—AÀPPBLLANT 
ceris 
Kumar BRAJO MOHAN SINGH— 
PLAINTIFF AND OTHERS—HRMAINING 
DirHEDANTS— FH BPORDRNTS. 
In No. 340 o» 1912 
"Kumar BRAJO MOHAN SINGH— 
PLAINTIFF- -ÀÁPPRLLAXT D 
versus 
RAMJAS AGARWALA Anp OrHDRB8— 
DErrNDANTS— RESPONDENTS. 

Injunction, suit for—Plaintyf what has to show to 
auocosed in such a case—Purchaser of lessee's right in 
coal mino, rights of, to take entire coal—Barrier to pen 
back water, right of —"Iustroke and ouistroks", moaning 
` of —Instroke, right of, when oasrcised-——FPraud, grownd for 
injunction —BSwpport, right of. 

A man who seeks the aid of в Oourt by an 
injunction must show thet the not complained of is in 
fact & violation of his mght or at least isan act 
- whioh, if carried into effect, will necessarily result 
їп в violation of the right The mere prospect or 
npprehension of injury or the mere belief that the 
ast complained of may or will be done is not 
snfictent. 


In order to succeed in such an action the plaintiff: 


must show а strong ойде of probebility that the 
apprehended mischief will, in fact, arise. 

The plaintiff must show the existence of an 
intention on thb part of the defendant to do the act 
oomplained of; but direct evidence of such intention 
may be unnecessary, if a man insistson his right 
to do or ins to do or threatens to do or gives 
notice of his on to do an act which must, tf 
completed, give a ground of action. 

Where, therefore, a purchaser of the rights of -a 
leasoe of а coal mine claims the right to take away 
tho entire coal, the Oourt is competent to grant an 
injunction if it is established thet what the 
purchaser aaserts he has s right to do, would oon- 
stitute & breach of contract between the lessor and 
the lessee. 

An owner of a lower mine must, if he wishes to 
guard against the natural flow of water from the 
mines of his neighbours, have & berrier in the upper 
pert of his mine to pen back the water and the leasee 
of such а mino may be held liable for any damage done 
by breaking down the barrier botween the mines. 

It is, however, not obligatory upon the lessee to 
leave а barrier of coal merely to preven’ communi- 
cation with adjoining mines and, therefore, where the 
object of a plaintiff is only to prevent communication 
an injuncefon cannot be ed. 

The righb of instroke isthe tight of oonvoying 
minerals leased to tho surfaces through а pit or 
shafs in an adjoining mino, it is the converse right 
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to that of outetroke, which is the right of conveying 
minerals from an adjoining mine to the surface 
through a pit or shaft ın the mine leased. . 

A lessee is prima facie entitled to work by instroke 
but not by ontatroko. 

Where it can be ozsumoed that thé lessee has the 
right to work by instroke, he cannot be permitted to 
oxercise that right fr&udulently to the detriment of 
his lessor but where no fraud is established, an 
injunction cannot be granted. i 

Prima facie the owner of the surface has a righb 
of support and the losace is not entitled to work the 
mine so as to cause a subsidence, and an injunction 
will be granted if the Court is satisfied that injury is 
imminent and certain to result from the defendant's 
acts or where the defendant claims the right to do 
acts which must inevitably cause subsidence. 


Appeals against the decreea of the Sub- 
ordinate Judge, Purulia and Snambalpur, 
dated the 4th of June 1912. 

Babus Dwarka Nath Ohuckerbutiy, Берт 
Behari Ghose and Bankim Ohandra Mookerjee, 
for Defendant No. 5. | 

Babus Jogesh Chandra Hoy, Baranasibasi 
Mookerjee nnd Hem Chandra Mookerjes, for the 
Plaintiff. 

JUDGMENT.—These appeals are directed 
against the decree in a suit for a perpetual 
injunction to restrain the lessee of в coal 
mine in three respecta. On the 14th Decem- 
ber 1906 the plaintiff granted a lease of 
the disputed mine for a termof 999 yeara 
to.one Ghanasyam Das Agarwala, the 
father of the first four defendanta in this . 
litiggtion. On the 8rd July 1911 and 15th 
February 1912 these defendants transferred 
their interest in the mine by two convey- 
ances executed in favour of the fifth 
defendant, Ramjas Agarwala, who had 
mines in the immediate vicinity towards 
the east and north-west. On the 04 
August 1911 the plaintiff instituted the 
present suit for a perpetual injunction to 
restrain the purchaser-defendant in three 
respects, namely, fire, that he may not’ 
tonnect the disputed mine with the adjacent 
mines, sscondly, that he may not raise the 
coal from the demised mine through the 
_pits of his mines, and thirdly, that he may 
not ever cut off or change the form or 
diminish the thickness of the pillars of 
coal delineated in the working plan of the 
demised mine. The plaintiff alleged in the 
plaint that the conveyances had been exe. 
cuted by tho first four defendants in 
favonr of the fifth defendant with a view 
to enable thé Intter to injure him by an 
improper working of (he mine; he further 
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asserted that there was a conspiracy amongst 
the defendants, who had threatened to 
cause him loss. The defendants denied the 
truth of these allegations. With regard 
to the three grounds specified for the grant 
of an injunction, the fifth defendant in 
particular stated that he was not bound 
to leave a boundary wall of coal between 
the demised mine and the adjoining mines 
owned by him, that he had never intended 
to raise the coal of the demised mine 
through the pit of another colliery and 
that it would, as a matter of fact, be very 


` costly and inconvenient for him to raise 


the coal except through the pits of the 
colliery in suit, and, finally, that he was 
not bound to maintain the pillars in their 
but that if was his 
interest to keep them strong enough so 
that the surface might not sink and damage 
the works. The Subordinate Judge haa 
granted an injunction on the first two 
grounds and has refused an injunction on 
the third ground. This decree has been 
assailed both by the plaintiff and the 
defendant., On behalf of the plaintiff it 
has been argued that an injunction should 
have been granted with regard io the 
-maintenance of the pillars. On behalf of 
the defendant, it has been contended that 
no injunction should have been. granted, 
„вв the suit is: premature and as the lessee 
igs not bound to leave в boundary wall of 
‘coal to separate the demised mine from 
‘the adjacent mines and ія also entitled to 
‘carry the ооа] from the demised mine in 
.&ny manner he chooses. The questions 
which ‘emerge for consideration may con- 
‘sequently be enumerated as follows :— 
.namely, first, is the claim for perpetual 
injunction premature and, if во, to what extent 


• -and secondly, if the suit ia not premature, what 


.are the respective rights and obligations of 
the lessor and leases in respect of the main- 
.tenance of a boundary wall of coal, the 
‘preservation of pillars of coal for the pro- 
tection of the surface, and the mode in 
which coal may be raised out of the 
demised mineP Before we examine these 
questions, ib is necessary to state that no 
oral evidence was given by the parties 
‘and no attempt was made by the plaintiff 
to establish the allegation. of conspiracy 
amongst the defendants or of the threats 
held out to damage the property. We 
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must consequently proceed on the facta 
admitted in the pleadings. 

The first question for: consideration is 
whether as alleged by the defendant the 
suit is. premature. It is well settled that 
& man who seeks the aid of the Court by 
an injunction must show that the act com- 
plained of is in fact a violation of his right 
or is at least an act which, if carried into 
effect, will necessarily result in a violation 
of the right. The mere prospect or: ap- 
prehension of injury or the: mere belief 
that the асі complained of may ог will 
be done is: not  sufücient. As Lord 
Brougham said in Hari of Hépon v. Hobart 
(1). proceeding upon practical views of 
human affairs, the law will guard against 
risks which. are so imminent that no 
prudent person. would incur them, 
although they- do not amount to ‘absolute 
certainty of damage; it will go further 
according to the game practical and rational 
view and balancing the magnitude of the 
evil against the chances of its occurrence, 
it will even provide against & somewhat 
less imminent probability in cases where 
the mischief, should it be done, would be vast 
and overwhelming. To succeed in euch an 
action, the plaintiff must show a strong case 
of probability that the apprehended mischief 
will in fact arise [ Lttorney- General v. Manchester 
Oorporation(2) | or inthe words of Fitz Gibbon, 
L. Ј., in Attorney-General v. Rathmines (3), 
the law requires proof by the plaintiff 
of в well-founded apprehension , of 
injury, proof of actual and real danger 
[At orney-Genernl ^v. Nottingham Corpora- 
tion (4)]. The plaintiff must. show the 
existence of an intention on the: part of 
the defendant to do the act complained of, 
bat direct evidence of such intention may be 
unnecessary, if & man insista on his right to 
do or begins to do or threatens to do or gives 
notice of his intention to do an act which 
must, if completed, give & ground of action. 
As was observed by Wood, V. O., in Tipping v. 
Bokersley (5), the Court may interfere by 
Injunction whether the defendant has or 


has not actually committed the breach in 
(1) B My. & ЕК. 16% 41 B E © боор- Tempt 
ugham 333,8 L.J. Oh. 45; 40 
(21 A 2.0; dise 


ta (T0041 OR. OFF. , 781 
52 W.B. 281; 90 L.T. 
(5) 2E. & J. 204 ut р. 970,00 E 
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respect of which the interference of the 
Court is sought, for in & case of contract it 
is saough if the defendant claims and ingists 
ona right to do the act, although he has 
not already done it modo et forma, as alleged. 
To the каше effect ia the observation of 
Jessel, M. R., in Cooper v. Whittingham (6): 
wherever an act is illegal and is threatened, 
the Conri will interfere and prevent the act 
being done, and as regards the mode of 
granting an injunction, the Court will grant 
it either when the illegal act is throetened 
but has not been actually done, or when it 
has been done and seemingly is intended to 
be repeated. Of similar import is the 
' observation of Mellish, L. J.; in Hex v. Gill 
(7) -which arose in connection with the 
exercise of mining rights: where persons 
claim to have the right todo а thing, even 
though baying they have no present intention 
of doing it, itis idle for them to say that 
they do not threaten to do the thing and 
to contend that they are not proper parties 
io & bill for a declaration of right and for 
an injunction. The same principle has been 
affirmed in numerous judicial 
amongst which may be mentioned Attorney- 
General v. Forbes (8), Shafto ‘ғ. Bolckow, 
Vaughan & Oo. (9), Carlton Ilustrators v. 
Coleman (10), Thornhill v. Weeks (11), Pots 
v. Levy (12). Tested in the light of 
these principles, it is plain that as the 
defendant claims right to take away the 
entire coal, the Oonrt is competent to grant 
an, injunction if it is eatablished that what 
the defendant asserts he has a right to do, 
would constitute a breach of contract 
between the lessor and the lessee. Аз 
regards the mode of removal of the coal, 
however, the defendant asserts that he never 
. intended to take it out of the mine through 
в pit in his own colliery, and that it would, in- 
deed, be needleasly expensive and inconvenient 
todo so. The plaintiff has, therefore, failed 
E 15 Ch. D. 601; 40 L. J. Oh. 762, 43 L. Т. 16, 28 

(1) L È T Ob. App 600 at p.711; 411, J. Oh. 761; 
27 L. T. 2011 20 W 967. 

(8) 2 Му1: Ф Or. eu as В. R. 15; 40 К. R. 687. 

oe 150581. J. Oh. 735; 60 L. T. 606; 85 


E 602. 
Fab) (911). X. B.771 801. J. К. B. 510; 1041 
8. 
(11) (1018) 1 Oh. 488 at p. 444 83 L. J. Oh. 299, 
108' L. T. 892; 77 J. P. 231; 11 L. G. B. 302; 67 B. J. 477. 
варт 272 at p. 270; 100 E. Б 181: 61 Eng. 
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to prove that he has any ground for an 
injunction in this respect. The suit cannot 
consequently be deemed premature in respect 
of all the reliefs claimed, though the objection 
mey hold good with regard to one of them. 
As regards the first ground on which an 
injunction is sought, the Subordinate. Judge 
has held that the defendant is bound to 
leave a barrier of coal between the demised 
mine and the adjoining mines, on the 
principle that a 1 who removes & barrier 
between the demiked mine and an adjoining 
mine is, a8 was ruled in Marker v. Kenrick 
(13), prima facie guilty of waste. That 
doctrine has no application to the oireum- 
stances of the present case. No doubt, the 
owner ofa lower mine must, if he wishes 
tc gnard against the natural flow of water 
from the mives of his neighbours, have a 
‘barrier in the upper part of his mine to pen 
back the water, Marker v. Kenrick (18), Earl 
af Mexborough v. Bower (14), Baird’ v. Wil- 
Jiamson (15), and the lesaee’may be held liable 
for damage done by breaking down the 
barrier between the mines, Liynvi Coal Co. v. 
Brogden (18). In the present case, the lessee 
entitled, under the lense, to remove all the 
оов] of the demised mine; but he undertook 
to manage the work socondind to the prevail- 
ing practice with special care and expertness. 
Tt has not been suggested that the defendant 
has acted in breach of this covenant. Itis 
not necessary for our present’ purpose to 
determine whether a lease of all the coals in 
certain lands without any atipulation as to 
barriers entitles the leasee to work the 
minerals, во as not to leave a barrier to 


-prevent the invasion of water from an 


adjacent mine, but there is authority for 
the proposition that in such a case the lessee 
is relieved by implication from an obligation 
to leave в barrier as protection against the in- 
vasion of water, Wemyss v. Hopes (17), Wark v. 
Bargaddée Coal Company (18), Mundy v. Duke 
of Ruilond (19). It is plain that, in any view, 


(18) 18 0. В. 188; 22 L. J. О. P. 129; 17 Jur. 44 188 


E. В. 1169, 08 В. В 488. 

(14) 7 Beav. 127; АТ, 2 L. T. 205, 04 R. R. 34; 49 
к. В. 1011. 

(15) 15 0. В. (x-&) 876; 38 L. J. O. P. 10; 10 Jur. 
(м. а.) 152, 91, Т. 412; 12 W. В. 160; 187.8. В. 561} 
148 R. R. 831. 

(16) Т. R. 11 Ba. 188 at p. 10% 401; J. Oh, 49 28 
L. T, 518; 19 W. Е. 

(1) (1800) vu oo dem 

8) 18 Dunlop 778; 8 Maogown Н. L. О. 497. 
_ (18) 83 Oh. Ц 81, 8. W. В. 610, 
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itis not obligatory upon the lessee to leave 
& barrier of coal merely to prevent commu- 
nication with adjoining mines; and this is 
the sole object with which the plaintiff seeks 
an injunction against the defendants. 
Reference may, in the connection, be made 
to the tenth paragraph of the lease, by which 
the lessee undertook not to out the coal so 
88 to overleap the boundaries of the land 
settled with him; obviously no question of 
trespass into the mine of an adjoining owner 
could arise unless the parties contemplated 
that the lessee was entitled under the lease 
to work the mineral right up to the 
extremity of the boundary of the demised 
mine. We hold accordingly that the injunc- 
tion granted by the Subordinate Judge 
whioh restrains the defendant from breaking 
through the existing barrier of coal cannot be 
supported. 

Ав regards the second ground on which 
the injunctipn ів sought, the Subordinate 
Judge has held that the defendant is not 
entitled to raise coal from the demised mine 
through the pits of his own mine. The 
question has turned ont to be of practical 
unportance to the plaintiff under somewhat 
exceptional and possibly unforeseen ciroum- 
stances. The lessee of the demised mine is 
bound under the lease to pay the lessor a 
royalty of 5 annas per ton on all coal raised 
from the mine and despatched by railway or 
sold at the mouth of the pit, subject to the 
payment of a minimum annual royalty of 
He. 960. The original lessee has no other 
land in the neighbourhood and could work 
the mine only through the pits sunk 
therein. The defendant transferee, however, 
holds other mines in the vicinity, on the 
condition of payment of only в fixed deed 
rent, without royalty onthe output of the 
coal. The position consequently is that 
if the defendant raises, through the pit of 
his own colliery, coal from the demised mine, 
separate accounts must be kept of the coal 
raised from the different sources. The 
plaintiff apprehends that the defendant will 
pasa off the coal raised from the demised 
mine &s coal from hisown colliery and thus 
‘deprive the plaintiff of his legitimate royalty. 
The plaintiff contends that in’ these cireum- 
‘stances, the deféndant should not be allowed 
to raise coal from the demised mine through 
the pit of his adjacent mine or, in other words, 
to work the demised mine by imstroke, as it 
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is technically called. The question raised 
is by no means free from difficulty and is not 
covered by any authority precisely in point. 
Thé right of instroke isthe right of convey- 
ing minerals’ leased to the surface through 
a pit or shaft in an adjoining mine; it isthe 
converse right to that of ontatroke, whioh is 
the right of conveying minerals from an 
adjoining mine to the surface throngh a 
pit or shaft in the mine leased. As regards 
these rights it has béen held that a lessee is 
prima facie entitled to work by instroke but 
not by outatroke, Whalley v. Ramage (20), 
Lewis v. Fothergill (21), Jegon v. Vivian (22), 
Duke of Hamilton v. Graham (28), Ramsay 
Blair (21), Mangle v. Young (25). This 
doctrine is defended on the principle that by 
instroke working the lessee puta his own 
property to & legitimate use as a roadway 
by conveying through it the minerals leased, 
and it matters not to the lessor how the 
minerals in the mine leased are excavated, 
provided, asa well-known author adds, the 
royalty accounts of the two mines. are kept 
separate (Stewart on Mines, page 115). The 
question, however, bas arisen, as the reports 
show, only in connection with tke right of 
the lessor to compel the Iéssee to sink a pit 
or shaft in the demised mine, and it has 
been ruled that if the lessor desires 
to deprive the lessee of his rigbt of instroke 
working, he must doso by clear and un- 
ambigous provision, making it obligatory.on 
the lessee to sink pits or shafts, James v; 
Oochrans (28), and the obligation to sink a 
pit, where not expressly laid on the lessee, 
is one readily inferred, И heatley v. West- 
minister Brymbo Ооа} & Coke Oo. (27). The 
question of the exercise of the right of instroke 
has not been, so far as we have been able to 
discover, raised and considered under air- 
cumstances similar to those of the present 
caso, vis., where there are pite on the mine 
demised and the lessee holds adjacent mines 


5 Oh App. 108. 
6 Oh. App. 742, 401. J. Oh. 889, 19 W., 
2E A 


>. (s. c.) 186 


50 10 W. В. 815; 125 R. Н. 953, 
R. 
R. 


n.-( 
1 . Cas. 7701. : $n Сёу А, т 
10 Mec. 901; 6 Scottish Law Reporter 8] 7, 
(28) 7 Hx. 170, 21 L J. Ex. 2D, affirmed 8 Ex, 556, 
x. 201, 1 W. В. 232. s 
(27) L. В. 9 Eq. 588, 80 L. J. Oh. 176,22 І, Т, 
18 W. R. 182." А ; . 
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under conditions substantially different from 
those on which the demised mine has been 
- transferred to him. It may be a question 
of some niocety whether in cireumstartoes 
like these, the Court shonld assume that 
the parties intended that the lessee should 
possess the right to work by instroke. It ia 
perfectly plain that, in the present case, 
the original parties to the’lease did not 
contemplate the contingency which has 
happened and did not make provision there- 
for, in the -contract. There would conse- 
quently be a presumption of right in the lessee 
to work in the most advantageous way, subject 
to his not committing a fraud on the 
lessor. One position is thus obvious, vis., 
that if it be assumed that the lessee has 
the right to work ‘by instroke, he cannot 
be ‘permitted to exercise that right fraudu- 
lently to the detriment of his lessor, and if 
it were established that hs has fraudu- 
lently passed Оо ooal raised from the 
demised mine by instroke as coal of hia own 
colliery, the Oourt would not hesitate to 
grant.an injunction to restrain him from в 
repetition ofthe fraudulent act. No such 
attempt at fraud has even bean sought to 
be proved. On the other hand, the defend. 
ant in the ninth paragraph of his written 
statement distinctly stated that the appre- 
hension of the plaintiff was entirely un- 
founded, that he had no intention to work 
by. instroke, and that it would, as a matter 
of fact, be needlessly expensive and incon- 
venient for him to carry the coal out of the 
demised mine through the pits of the ad- 
joining mines. In these circumstances, we 
are of opinion that the injunction granted 
by the Subordinate Judge to restrain the 
defendant from working the mine by instroke 
cannot be sustained. 

‘As regards the third ground on which 
{һе injunction is sought, the Subordinate 
Judge has held that the defendant cannot 
be directed to maintain the pillars in their 
present shape and size. The plaintiff con- 
tends that the injunction in this reapect has 
been improperly refused. We are of opinion 
that there is no foundation for this contention. 
Prima јаже the owner of the surface has e 
right of support, and the leases ін not 
entitled to work the mines ro as to cause a 
subsidence, Dugdale v. Robertson (28), Badon 


(28: (1857) 8 К. oe в. Б. BJ 
(1: s.) 687, 09 H В. 1980, Е 
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v. Jeffcock (29), Hunt v. Peaks (30), 
Davis v. Treharna (31), Budterknowle Colliery 
Oo. v. Bishop Auckland Industrial Co-operative 
Society (82), New Moss Oolldery Idd. v. 
Manchester Corporation (88), Howley Park 
Ооа Оо. v. London & N. W. Ry. Co. (84), 
Butterley Оо. v. New Hucknall Colisery Co.(85), 
Rowbotham v. Wilson (80). This right to 
support will be protected by an injunction, if 
the Court is satisfied that injury is immi- 
nent and certain to result from the defend. 
ants acts, Darley Matin Uolltery Oo. v. 
Mitchell (37), Birmingham Corporation v. Allen 
(88), Siddon v. Short (39). The Court will 
also interfere by injunction when the defend- 
ant claims the right to do acta which must 
inevitably cause a subsidence, Proud v. Bates 
(40), Heat v. KU (7), Attorney General v. Oon- 
dit Colliery Оо. (41), Hilton v. Granville (49). 
Inthe case before us there are no materials to 
show that the plaintiff has the right to 
the surface and till such right has been 
established, he would have no right to claim 
protection against subsidence of the surface. 
Assuming, however, that the plaintiff has 
rights in the surface, there is no evidence to 
show that the pillars need be maintained in 
their present sixe and numbers to prevent 
в subsidence, and in view of the statutory 
rulea for the working of mines, it is ex- 
tremely improbable that the  defeudant 
could alter the pillara in such a way as to 
the surface. The defendant 


further protested in the twelfth and 
(29) HUE PU S J. Ex. 36; 28 L. 
T. 273; 20 W. R. 
(80) (1880) i Johns, 706; 20 1, J. Oh. 785; 6 Jur. 
(м. ж.) 107. 
у) 460: 50 L. J. Q. B. 665; 29 ҮҮ. B. 889. 
82) (1900) A, О. 805- 75 L. J. Oh. 641; 94 L. Т. 706; 
70 J. P. 861, 44 T. L. В. 516. 
(88) (1908) А. О. 117; 77 L. J. Ol. 29 98 L T, 
аа месо B 609, 24T Te В 888. 
(B4) (1918) А. 1. Oh. 76; 107 L. Т. 626; 
29 Т. 


8 , 

. 6 L.T. 642, 11 BR 468; 126 R. В. 102. 
) Ш App. Оез. 127; 56 L. J. Q. B. 529, 54 L. Т. 

J. 

à 


48 L. J. Oh. 678; 37 L. 

10. 

D. 572 ab p. 577 48 L. J. Oh. 796, 87 
Oh. 406 at p. 412, 6 N. R. 02; 11 Jur, 

441; 18 L. T. 1. 


41) (189») 1 Q- B. 801 ab p. 814 641, J. Q В, 207; 
15 R. 287, 71 L. T. 777; 48 W. B. 8064 69 J. P. ТО. 


(48) Or. & Ph. 286; 10.1, J; Ор. 896; 4. Вову. 
4 ER ^ iae an 
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thirteenth paragraphs of his written state- 
ment that he has no intention to alter the 
pillars in such а way as to cause а Bubsi- 
dence of the surface, for the obvious reason 
that the subsidence would mean destruction 
of his works. We are of opinion that the 
Subordinate Jndge has rightly refused: to 
grant an injunction in this respect. 

The result is that the appeal by the 
plaintiff (No. 340 of 1912) must be dis- 
missed the uppeal by the fifth defendant 
(No. 314 of 1912) allowed and the deoree 
of the Subordinate Judge discharged. The 
suit will stand dismissed with costs in 
both Oourts payable by the plaintiff to the 
fifth defendant alone. We assess 
hearing fee'in this Court at five gold mohurs 
in each appeal. 

Appeal No. 814 allowed; 
Appeal No. 840 dismissed. 
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Mortgage—Foreclosure suct—Preliminary decree— 
Afortgagor failing to redeem — Mortgages fatleng to obtain 
бес өв abeclute—Froesh suit јот redemption Ойы Pro- 
ogdure Code (Act V of 1008), ss. 11, 4T. 

If a mortgagee does not apply in a foreclosure 
suit fora decrees absolute, ho does not get rid of the 
relationship of mortgagor and mortgagee. 

. Therefore, in such в case a mortgagor or his repre- 
sentative who was allowed in the suit six months’ time 
‘to pay the decretal amount, is поё barred by reason 
of section 47, Oivii Procedure Code, from filing & 
-fresh wait for redemption, пог is his suit barred by 
section 11 of the Oode, but he cannot go behind the 
edecres in the mortgagve’s suit in so far as it settles 
the &mounbof the mortgage-debt up to the date of 
‘that deareo. d 

Obiter dictum:—A dismissal for want of prosecution 
of & mortgagor's action for redemption does not 
prevent the mortgagor from bringing e fresh suit for 
redemption. 

Second appeal from the decision of the 
Additional First Olass Subordinate Judge, 
Nasik, in Appeal No. 195 of 1912, confirming 
‘the decree passed by the Joint Subordinate 
Judge at Nasik, in Civil Suit No. 297 of 1911. 

Mr. K. N. Koyajee, for the Appellant. _ 

Mr. W. B. Pradhan, for the Reapondent. 

JUDGMENT.—The plaintiff claims to be 
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the assignee of the equity of redemption 
of а certain mortgagor, named. Chima, 
Chima’s mortgage having been created on 
the ‘17th of June 1890 in favour of the 
first defendant. The assignment of the 
plaintiff is dated the 2nd April 1909. 
Subsequent to that assignment the Court 
under в money-decree obtained against 
Chima in Suit No. 229 of 1902 at a Court- 
sale held in July 1906 put up to sale, the 
right, title and interest of Ohima in this 
property which was attached by the decree- 
holder in that suit, and at that sale the 
defendant-mortgagee was declared to be the 
purchaser. 

Prior to that purchase the defendant No. 1 
had brought a suit upon Chima’s mort- 
gage for sale of the mortgaged property 
in 1905, and the plaintiffs father, who 
was Ohima’s assignee, was joined as n 
party to that suit. A decree was passed 
by which the defendants, including the 
plaintiffs father, were allowed six months 
time to pay the money due under the 
mortgage, and in default the plaintiff was 
to recover the amount decreed by sale by 
applying for decree absolute. He never 
applied for sale but rested content with the 


‘title that le was supposed to have acquired 


as purchaser at the Oourt sale held under 
the dgoree in the money suit of 1909. 

The plaintiff now brings this suit for 
redemption of the mortgaged property, but 
the learned Judge has dismissed. his claim 
on the ground that the time of six month 
allowed by the decree for msking payment 
of the mortgage claim had long expired, 
and that this was an application in execu- 
tion which should have been brought 
under section 47 of the Civil Procedure 
Oode and that а separate redemption suit 
could not lie. We are of opinion that the 
defendant in a suit for salo under a 
mortgage who is given six months’ time 
to pay the decretaldebt, is not in the 
position of a decree-holder ho; has a 
decree to execute. His right of payment 
within six months is а right, which ho 


‘has in mitigation of his liabilities under 


the decree. The contention ofthe defend- 
anb. would reeult in this anomalous рові. 
tion that having the right to apply for 
sale and for deoree &beolute he -abstaizts 
from exercising that right, yet nevertheloss 
after three. years haye elapsed, though he 
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no longer enforce the decree, he ia 
pub in the position of absolute owner of 
the property by reason of the defendant 
in the, suit not having elected to pay off 
the mortgage. We think that if he does 
not apply for decree absolute he does not 
get rid of the relationship of mortgagor 
and mortgagee, and there is nothing to 
prevent the mortgagor or his representative 
from filing a suit for redemption. It has 
been held in England in Hansard v. Hardy (1) 
that a dismissal for want of prosecution 
of a mortgagor's action for redemption 
does not prevent him from bringing a 
fresh suit for redemption. А fortiori we 
think that‘ his failure to pay the amount 
of the decretal debt within the six months 
allowed to him canrot, во long as the 
“relationship of «mortgagor and mortgagee 
subsists, prevent him from filing & freah 
suit for redemption, subject, however, to this 
that he cannot go behind the decree in 
the mortgagee’s suit in so far as ii settles 
the amount of the wmortgage-debt up to 
the date of that decree. But it is not 
contended by the, plaintiff in this suit that 
“the mortgage-debt at that time was less 
than it is found to be ‘by the Oonrt, and, 
therefore, in permitting the present suit, 
there world be no violation of the provi- 
sions of section 11 of the Civil Procedure 
Code. We reverse the decree and remani 
the case for disposal on the merits. The 
plaintiff must have the coats of the two ap- 
peals against the opposing defendants. 
Decree reversed. 
(1) (1812) 18 Vou. 455 at p. 480; 34 Eng. Бер. 380. 
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dindw Law — Dayub Всћооі — Daughters — 
Bur vivorship—Limitation Act (IX of 1908), a. 28, Sdh. I, 
Art, 141—-Applioability of г. 2—Adverse possaesion 
«—Fatiaguishnent of title 

A Hindu governed by the Dayabhaga school àt 
oe ee T (his heirs) and a da 
*os9€gpHn law widow pre dboegsed- son. ~ 


daughter-in-law took secu of the estate to the 
exolusion of the daughters who were living a£ their 
husBends' houses The on continued for 
more than 12 years: 

Held, that the possession of the daughter-in-law 
was adverse and that under section 28 of the Lithita- 
tion Actit'extinguished the right of the daughters; and 

that the survivor of the two daughters {came in 
on the death of her sister within 12 years of 
the suit, not by way of inheritance as reversioner, 
but by right of wurvivorahip, and consequently 
Article 141 of the first Schedule of the Limitation 
Act would not apply.’ 

Letters Patent Appeal from the order of 
Mr. Justice D. Chatterjee printed ая 27 
Ind. Cas. 88. 

Babu Gobinda Ohamdra Dey Roy, for the 
Appéllant. : 

Babu Sasankajtbon Ray, for the Respond: 
ant. ` 

JUDGMENT.—This isa suit brought to 
recover possession of land, snd to under- 
stand the legal question at issue it is 


necessary io state briefly what the facta 
of the case are. There was a Hindu 
father governed by the Dayabhaga school 


of law who at his death left twò daughters, 
Kasiswari and Harasundari, and в daugh- 
ter-in-lgw, Umatara, the wife of в  pre- 
deceased son. Kasiswari had two sons. 
On the death of the father, Kirti Narain, 
the daughters who were his heirs did not 
obtain possession, but Umatara, his daugh- 
ter-ittlaw, did. She purported to alienate 
the estate to the predecessor of the plaint- 
iff, and the possession of  Umatera and 
those who claim under her by purchase 
was for more than twelve years. Not 
only was this possession for more than 


twelve years, bui this possession was ad- 


verse to  Kasiswari and MHarasundari. 
The result was that section 28 of the Indian 
Limitation Act operated, with the conse- 
quence that the right of the daughters 
becams extinguished. By some mens’ 
which are not disclosed, Kasiswari, de- 
fendant No. 8, and her sons, defendants 
Nos. 1 and 2, afterwards got into possession 
of the property, and the present suit is to 
recover posseasion from them. Defendants 
Nos. 1 and 2 have no present title. That 
wonld have been with Kasiswari, defend- 
ant No. 3, had it not been extinguished. 
So far as tha original. - title to а moiety 
is concerned, it is not suggested before 
us that the claim of the plaintiff could 


.be retisted, bat it ia said that inasmuch 
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аз Harasundari died in 1306, the plea of 
adverse possession and the consequent,ex- 
tinguishment cannot prevail as to the 8- 
annas that originally survived to Kasiswari 
on Harasundari’s death. So the problem 
that arises in this case is, what was the 
effect of aflverse possession against the 
two daughtérs who succeeded on the death 
of their father under the Dayabhaga system 
of law. - 

The nature of the right acquired by 
these two daughters is made apparent by 
the decision of the Privy Council in Aumrito- 
lali Bowe v. Rajansekanto Milter (1): Pand, 
it is abundantly clear from that case that 
the survivof of the two daughters сабе in 
on the death of her sister, not by way of 
inheritance as reversioner, but by right of 
survivorship. Tt neceasarily follows, from 
thia that Article 141 does not apply and 
that the gurviving daughter cannot now 
claim that’ she acquired a title, ón the 
death of Harasundari, of the nature described 
in Article 141. А 

The result appears to me to be that во 
far as Kasiswari is concerned, her right 
was extinguished, not only in the original 
R-annas that devolved on her, but in res- 
pect of the whole 16-annas which passed to 
her and her sister as a single inheritance on 
the death of their father. 

It is unnecessary for us now to express 
any opinion as to what will be the position 
of defendants Nos. 1 and 2 on the death 
of Kasiswari. That depends on considera- 
tions which are outside the problem with 
which we have to deal. 1% ів sufficient 
for our purpose to say that there was 
twelve years’ adverse possession as against 
Kasiswari and Harasundari, and as against 
them and the survivor of them there was, 
by virtue of section 28, an extinguishment 
of their right in favour of the plaintiff or 
those under whom the plaintiff claims. 

This in effect is the view taken by Mr. 
Justice D. Chatterjee, and we must, there- 
fore, dismiss this appeal with costs. 

Appeal dismissed. 
| (1) 2L A. 118, 23 W. В, 21% 15 B. L. B. 10. 
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PUNJAB CHIEF COURT. 
Сут, Ravision Petition No. 1181 or 1911. 
3 April 30, 1912. 
Pres:ni; Мг; Justice Kensington. 

Tur SINGER MANUFACTURING 
COMPANY or LAHORE-—~Prainrirrs— 
PaTITIONSRS 

versus C 
MUHAMMAD DIN AED AMOTHER— 
Dergexpanrs—ResPonDEents, ` 

Civil Procedure Code (Act F of 1908), О. IX, 3. 18— 
Ex parte decree agains several dafendants — Application 
to set aside made by vomo—Ponuei of Court to set ando 
decres against non-appiging dafendunte—Principal and 
suroty—Liabilsy of surety. 

The plaintiff sued Af as principal and N as surety. 


A deoree was passod against both,/but es parte against 
М. On the application of М alone 
set aside the decree both M and N, 
and eventually released N from liability, hold 
that he was not lisbleas в surety and that he h 
signed the contract, the basis of the suit, as & witness 
only. On application for revision by plaintiff: 

Held, that the Court was wrong in aside 
the decree against N,as the contract clearly 
showed that N was liable as surety, and the Court 
yasnot justified in finding that N had signed the 
contract as в witness only. 


Petition, under section 25 of Act IX of 
1887, for revision of the order of the Judge of 
the Small Cause Court, Lahore, dated 21st 
March 1911, decreeing claim in the plaintiffs’ 
favour with proportionate costs against 
defendant No. | alone. 

Messrs. Broadway and Obedulla, for the 
Petitioners. 


JUDGMENT.—The  plaintiffa-potitioners 
sued Muhammad Din, principal, and Nathu, as 
surety, for Re. 160 onthe 15th August 1910, 
A decree was passed against both defendanta 
for Re. 130, ex parte against Muhammad Din 


only. 

On the 16th December 1910 the ss parte 
decree was set aside on an application by 
Muhammad Din alone, but the case was 
re-heard as if the decree against Nathu was 
still open. 

On the 21st March 1911, the Court re. 
leased Nathu from liability and gave a decree 
for Ha. 78 against Muhammad Din. 

The plaintiffs have applied for revision 
both as to the amount of the decree and more 
particularly.as to the release of A athu- from 
liability. ` 

Neither defendanta have TEN in this 
Court. There is no explanation of Muhammad 
Din’s absence. Notice reached Nathu, but he 
declined to receive it on the ground thay 


` 
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there was ап omission of the words: “ Mistri? is wasfound thst the money was advanced to the 


in the description of his father’s name. There 
appears to me no doubt that he was properly 
served, and that his refusal to accept nbtice 
was contumacions. The revision 18 accordingly 
heard өг parie against both defendants. 
"The Small Cause Court was clearly in 
error in setting aside the original decree 
against Nathu, and after examining the con- 
tract note in question, Т consider that the 
Oourt was also wrong in eventnally holding 
that Nathu did not sign as & guarantor. The 
latter finding that he signed вз a witness 
only is not justified, especially as neither 
of the defendanta ventured into the witness- 
box to deny the plaintiffs’ clear allegations. 
Counsel for plaintiffs does not press the 
question that & larger sum than Rs. 78 is 
strictly speaking due. The plaintiff is satis- 
fled with the establishment of Nathu's joint 
liability and waives any further demand. 


The revision isaccordingly allowed ez parts. 
The lower Uourt’s decree is altered to one 
for Re. 78 and costs against both the 
defendants, Muhammad Din and Nathu. 


The decree will carry costa to the plaintiffs 
in this Court also. 


PUNJAB OHIEF COURT. 

ri `Ввсожр Oivin Арриль No. 345 or 1910. 
July 28, 1914. 

Present:—Sir Alfred Kensington, KT., 

` Ohief Judge, and Mr. Justice Shah Din. 

M DAYA KISHEN KAUL— DEFENDANT 
— APPELLANT 
versus 


FRANK B. Pol Pun ark 


2 


— Money deposited with manager of 
course of business —Liabiluy af proprietor— Batoppel. 
The plaintiff sued the defendant, on & document 
which purported to be a receipt in favour of tho 
plaintiff, fot а certain sum of money as » deposit 
beering-interest. The amount was stated‘to be on 
account af plaintiffs one-third shars deposited by 
his for the plaintiff during his minority. 
It was nob signed ру the defendant, but by & person 
who was alleged by the plaintiff to be 
of icy defendantin e business and 
y acting as На manager. It was not shown that 
y had received the money and signed the document 
in Но oourse at the business, but on the contrary, 


executant to buy up the business from the defendant 
who was its sole proprietor. It was urged on behalf 
of the plaintiff (1) that the document was & pro- 
missory note and (2) that the defendant had in 
correspondence described himself as pert proprietór 
of tho business: 

Held, that the document oould not be treated asa 

promissary note, that the plaintiff had no cause 
of action against the defendant and that the defend- 
ant wesin no way estopped by merely 
himself as a peri proprietor from showing the true 
nature of the transaction. 


Second appeal from the decree of the 
Addition Divisional Judge, Lahore, dated 
21st February 1910, affirming that of the 
Subordinate Judge, Lahore, dated the 96th 
July 1509, decreeing the claim. 

Messrs. Pestonjes Dadabhoy and А. B. 
Broadway, for the Appellant. 

Messrs. Н. А. Herbert and A. Brandon, 
for the Respondent. 


JUDGMENT. 

Sau Dix, J.—(February 194, 1914.)— 
This appeal has arison out of a suit brought by 
the  plaintiff.respondent, Frank В. Pool, 
against the defendant-appellant, Diwan Daya 
Kishen Kanl, to recover Ha. 3,766-10-4, 
principal and interest, alleged to be due on & 
document dated the 17th September 1906 
(Exhibit Pl). Both the Oourta below have 
coneurred in deoreeing the plaintiffs claim, 
and the defendant has preferred a further 


| appeal to this Court. 


Exhibit Pl, on the strength of which the 
suit has been brought, isin the following 


“Symons and Co, Pharmaceutical Ohe- 
mista, the Oharing Cross Dispensary, Lahore, 
dated the 17th September 1906. 

“Received from Mr. Frank B. Pool the sun 
of Ra. 8,838-5-4 (three thousand three hund- 
red and thirty-three, annas five and piés 
four only) asa depoeit bearing interest at А 
6 per cent. per annum from Ist September 
1908. This being one-third share of 
Rs. 10,000 (ten thousand only) deposited by 
his grandfather and guardian on his behalf 
during his minority and which minority 
ceases from Ist September 1906. (Signed) 
Symons and Oo.” Stamp one anna. 

To elucidate the circumstances under 
which this document was executed, it is 
necessary to state afew facts and refer to 
certain letters on the record in chronological 
order. Some time before December 1598, а 
Mrs. Pollard of Simla, who was carrying on 
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the .busineas of Ohemists, . Druggista and 


Manufacturers of JHrated Waters at Lahore 


under the name and style of Symons and 
Company, sold Ње said business, including 
the stock-in-trade, book-debta, furniture, 
ete., to one Mr. Robert Dean O’Dell, it 
being agreed between the parties that 
the business may be carried: on in future 
under the name and style of Symonr and 
Company, lahore.  Thesaid R. D. O'Dell, 
re-sold the business to Pandit Daya Kishen 
Каш on the 9th December 1898 for 
Ба. 10,000. After the purchase of the business 
from В. D. O'Dell, Pandit Daya Kishen Кац 
invested a further sum of Ra. 8,240-6-0 in the 
said business before November 1899, and 
by a deed of agreement dated the 18th 
November 1899 (Exhibit D18), executed 
between Pandit Daya Kishen Kaul and R. D. 
O'Dell, the latter agreed that in consideration 
of the special knowledge of the business pos- 
sessed by him, he will continue to manage the 
same on behalf of the said Pandit Daya 
Kishsen Kanl as heretofore on the terms and 
conditions agreed upon and set forth in the 


deed of agreement. Then followed ten clauses ` 


П to XI, of which clauses IV, VI, X and 
XI are the only clauses meterial to this case. 
Clause IV provides in effect that out-of 
віх annas of every rupee of the profits, after 
making certain payments ou account of the 
intereat on the capital fund due to Pandit 
Daya Kishen Kaul and also on &coount of 
the expenses incidental to the business, eto., 
В. D. Оре] will draw his salary as Mana- 


ger of the business. Under clause VI, R. D. . 


O’Dell agreed that in consideration of the 
said share of profite вз provided for in clause 
IV, he will devote his whole time and 
attention to managing, conducting, superin- 
tending, and improving the business. Olause 


X recited that the agreement was made for . 


а period of four years ending with the Ist 
January 1904, and clause XI provided that 
at any time within the four years &bove- 
mentioned it will be optional with the said 
R. D. O'Dell to pay the ssid Pandit Days 
Kishen Kaul all the capital that-may then 
remain invested (vide paragraph IIl) in the 
business together with interest at 8 per cant. 
per annum and become full proprietor of the 
business, good-will, stock-in-trade, eto., and 
thereafter Pandit Daya Kishen Kaul will 
cease to have anything 


business, . PES "M x 
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It seems thatin the early part of 1903- 
O'Dell was trying to persuade one Mr. 
William . Dorton to puchase the business of 
Symons and Company from Pandit Daya 
Kishen Каш and thereafter to agree to the 
business being carried on in partnership by 
both Dorton and O'Dell. Dorton apparently 
made an offer by telegram to Pandit Daya 
Kishen Kaul for the purchase of the buai- 
ness, and the latter communicated by tele- 
gram to O'Dell on the subject. This is shown 
by Exhibit P. W. 15, dated the 30th May 
1908, which is a letter written by O'Dell to 
Dorton..In that letter O'Dell says that the 
initial outlay (on the business’ is Ra. 20,000. 
On the 1st June 1903 twoletters were written 
to Pandit Daya Kishen Kanl one by O’Dell, 
Hxhibit D7, and the other by Dorton, Ex- 
hibit P. W. 16. In Exhibit D7,.O'Dell says 
that he got Mr. Dorton to send to Pandit 
Daya Kishen Кап] the telegram that he did, 
and further says that tho initial outlay is 
Ба. 18,240-6-0 which he (Dorton) is quite 
prepared to pay. In Exhibit P. W. 16, Dorton 
referring to a telegram received by him from 
Pandit Daya Kishen Kaul says that the 
initial outlay on the business as borne out 
by the books and the agreement between 
Pandit Daya Kishen Kaul and O’Dell [which 
no doubt means the agreement, dated the 
18th November 1899 (Exhibit D18)] is. 
Rs. 18,240-6-0, and Dorton adda that this 
amount he is prepared to pay as soon ав Pandit 
Daya Kishen Kaul comesto Lahore and 
signs the necessary documents. The next 
important document is Exhibit P. W. 17, 
dated the 8rd June 1908, which is a 
letter from Dorton to  O'Dell In this 
letter reference is made to certain draft 
articles of agreement which were in- 
tended to be the basis of a deed of partner- 
ship between the two in connection with the 
business which Dorton was going to purchase 
from Pandit Daya Kishen Kaul, and the 
draft referred to in the letter is the document 
Exhibit D2 on the record. This draft 
agreement shows that Dorton had agreed to 
advance O’Dell Re. 18,240.6-0 to enable him 
to buy ont Pandit Daya Kishen Kaul by 
paying the latter the said sum as provided 
for by clause XI of the deed of agreement, 
dated the 18th November 1899; and that, 
thereafter O’Dell and Dorton were to enter 
into partnership to carry on the business of. 
the .frm of Symons and Company.’ On the. 
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10th June 1908, O'Dell wrote в letter to 
Pandit Daya Kishen Kaul, Exhibit D8, in 
which he enclosed a ghegue for Rs. 8,940-6-0 
and said: “ As soon аз Т сап raise n furs 
ther loan of Rs. 10,000, you shall have it pet 
return post. In order to enable me to do во 
ав soon аз ible, please send me а letter to 
ihe effectthat I owe you Re. 10,000 only, 
and that as soon as I can pay you that amount 
the business will be mine. Armed with this 
І shall try the several banks. and if I have 
good luck I hope to remit the amount soon.” 
As requested by O'Dell, Pandit Daya Kishen 
Kaul sent him a letter, dated the 11th June 
1908, Exhibit D15, in which it is stated that 
as soon as the amount of Rs. 10,009 is paid 
by O'Dell the business will become his and 
Pandit Daya Kishen Kaul will cease to bea 
part proprietor of it. 

It is important to note here that in Exhibit 
D8, O’DeH did not say that he had received 
Ra. 8,240-6-0 from Dorton or that he had 
sent this sum to Pandit Daya Kishen Kaul 
on his (Dorton’s) behalf; but it is clear from 
& letter, dated the 2nd Ootober 1906, Ex- 
hibit P. W. 1, written by O'Dell to Dorton 
asking him to return the voucher for 
Rs. 10,000, that some time between the 3rd 
and the 10th June 1903, t.e., between the dates 
on which Exhibit P. W. 17 and Exhibit DS 
were writtén, Dorton advanced to O'Dell in 
pursuance of theterms of the draft agreement, 
Exhibit D2, a sum of Ва. 10,000 to enable 
O’ Dell to pay to Pandit Daya Kishen Kaul 
part of the purchase-money of the business, 
Нв. 18,240-6-0. "The voucher for Ha. 10,000 
referred to in Exhibit P. W. 1 has not been 
produced in the case; but it ia not disputed 
by either side that Ha. 10,000 was advanced 
by Dorton to O'Dell some time between the 
dates mentioned above. Iş would seem that 
although originally O'Dell had arranged to let 
Dorton purchasethe business from Pandit Daya 
Kishen Kaulon payment of Rs. 18,240-6-0, 
they subeequently agreed ‘that Ње pur- 
chase should be made by O’Dell under the 
terms of clause XI of the agreement, dated 
the 18th November 1899; and Dorton there- 
fore advanced Rs. 10, 000 to O’Dell to make 
part payment to Pandit Daya Kishen Каш 
towards the purchase of the business in his 
own name. It is not clear why Dorton did 
not pay the whole amount of Rs. 18,240-6-0 
to O'Dell as apparently he was originally 
prepared to pay to “Pandit Daya Kishen 
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Каш. Whatever the reason for this may 
have been; Dorton paid O'Dell only 
Rs. 10,000 and it was clearly out of that 
Rs. 10,000 tkat O'Dell sent to Pandit Daya 
Kishen Kaul a cheque for Ra. 8,940-6-0. At 
the same time O'Dell wrote to Pandit Daya 
Kishen, Kaul saying that he WAS arranging 
to raise the additional Ra. 10,000 to complete 
the purchase of the Ъовіпевя, and he asked 
for a letter from Pandit Daya Kishen Kaul 
to the effect that assoon as the ашп is paid 
to him the business will be O’Dell’s. 

lt ія perfectly clear from the above 
correspondence that O’Dell intended to 
exercise the option that was given to him 
under clause Xi of the agreement, dated 
the 18th November 1899, of buying out 
Pandit Daya Kishen Кап] 'after paying the 
latter the capital invested by him in the 
business in question, and that Dorton advanc- 
ed Ra. 10,000 to O'Dell to enable him to 
carry out this intention. O'Dell paid Pandit 
Daya Kishen Каш Ra. 8,240-6-0, ав we have 
seen &bove, on the 10th June 1908; but for 
some reason or other he did not pay him 
the balance, Ra. 10,000, and во the intended 
purchase of the business by O'Dell from 
Pandit Daya Kishen Kaul was not completed. 
Meanwhile, it would seem ‘that the 
Ra. 10,000 which was advanced by Dorton to 
O'Dell was treated by the latter as a deposit 
with the firm of Symons and Co. bearing 
interest at the rate of 6 per cent. per annum. 
It would further appear that the money really 
belonged to three of Dorton's grandchildren 
who were minors in 1908, but who attained 
majority some time before September 1900. 
On the lat September 1906 O'Dell, on behalf 
of Symons and Co., wrote в letter, Exhibit 
P. W.2, to Frank B. Pool, plaintiff in 
the present case, stating that his grand. 


‘father, ҮҮ. Dorton, had written to O'Dell 


that from Ist September 1906 the firm of 
Symons and Company would have to deal 
direct with his three grandchildren, Oswold 
Pool, Mrs. Louisa Wight, and Frank D. Pool, 
in connection with the deposit of Rs. 10, 000 
and asking Frank B. Pool what his intentions 
were on the subject. On the 17th September 
1906 the document (Exbihit P1), which is 
the basis of the present suit, was executed by 

O'Dell,in the name of Symons and Co, : 
in favour of Frank B. Pool, and on thé 2nd 
October 1900 *he wrote n letter, Exhibit 
P. W.1,to Dorton saying that as Symong 
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and Oo. had adjusted Mr. Oswold Pools, 
claim for Ra. 8,883-5-4 and had entered into 
an agreement with Mr. Frank :B. Pool, 
the voucher for Re. 10,000 might be returned 
to the company. Whether this voucher 
for Rs. 10,000 was returned or not is not 
known, and, as we have said above, the 
voucher has not been placed on the record. 
O'Dell died on the 80th November 1906, 
and on the lst December 1906 Dorton sent 
$& notice, Exhibit P. ҮҮ. 3, to Pandit Daya 
Kishen Көп] saying that as the co-partner 
of the firm of Symons and Oo., Ohemista, 
he (Pandit Daya Kishor Kaul) was indebted 
to Derton and his grandson, Frank B. Pool, 
in the sum of Rs. 6,666-10-8 and asking 
for a settlement of accounts at once. Їп 
this notice O'Dell is referred to as the 
Managing Proprietor of the firm. After 
the death of O’Dell certain proceedings 


connected with the administration of O'Dell'a ` 


estate were held in the Court of the District 
Judge, Lahore, and in the comse of those 
proceedings certain applications were made by 
Pandit Daya Kishen Kaul and his Legal 
Adviser, Mr. Harkishen Jal, to the District 
Judgewhich have been referred to in argument. 
In one of them, Exhibit P. W.9, dated the 
8rd January 1907, Pandit Daya Kishen 
Kaul referred to O’Dellas "the Managing 
Partner” of the firm of Symons and Co., 
and to himself aa “the partner in the business,” 
and in another application, Exhibit P. W. 12, 
dated the 7th March 1907, Mr. Harkishen 
Lal deseribed his client, Pandit Daya Kishen 
Капі, as the surviving partner. On the other 
hand, an application dated the 15th April 
1907 (Exhibit P. W. 18) was made by Dorton 
in the District Judge's Oourt in which he 
referred to O'Dell as Manager and to Pandit 
«Days Kishen Kaul as Proprietor of the 
firm of Symons and Co. The real position 
of Pandit Daya Kishen Kaul was, however, 
explained by Mr. E. W. Parker, Advocate, 
in & statement which he made in the 
District Judge's Court on behalf of the 
Pandit on the 22nd October 1907, Exhibit 
P. W. 14. С : 

The present suit has been filed by Frank 
B. Pool against Pandit Daya Kishen Kaul 
to recover principal and interest alleged to 
be dre under the document of the 17th 
September 1906, Exhibit P1, which was 
executed in his favour,by ©’Dell in the 
name of Symons and Qo, and ihe question 
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for decision before us is whether the defend- 
ant is liable to the plaintiff upon that 
document. The plaintiff has described the 
document throughont this litigation as a 
promissory note, but it clearly із not a 
promissory note and cannot be treated as 
such, but whether it can be so treated or 
not, it is not disputed that the defendant 
can be liable on this document only if it 
is proved that at the time when it was 
executed by O’Dell in favour of the plaintiff, 
O'Dell жаз partner in the firm of Symons 
and Oo., and further’ that he had borrowed 
the money in respect of which this document 
was executed in his capacity as such partner 
in the ordinary course of business. The 
Oourts below have found on the affirmative on 
this question and have, therefore, concurred 
in decreeing the plaintiff's claim. We find 
ourselves unable to agree in this view. The 
whole course of the correspondence between 
Dorton and'O’Dell, between O'Dell and 
Pandit Daya Kishen Kaul as also -between 
Dorton and Pandit Daya Kishen Kaul in- 
дісаіва clearly that the sum of Hs. 10,000 
was not advanced by Dorton in June 1903 to 
O'Dell in his capacity of partner of the firm 
of Symons and Oo., buf that it was advanced 
to him to enable him to buy out Pandit Daya 
Kishen Kaul, who was known and considered 
to be the sole Proprietor of that firm, on the 
understanding that thereafter the business 
would be carried on in partnership by 
O’Dell and Dorton. The deed of agreemeft, 
dated the 18th November 1899, clearly 
shows, in our opinion, that O'Dell was nota 
co-partner in the firm with Pandit Daya 
Kishen Kaul, but that the latter was ite 
role Proprietor and O'Dell was simply a 
Manager of the business who was being paid 
his salary as Manager ont of в віх-аппав > 
share of the profits of the concern. It is 
clear from O’Dell’s letter to Pandit Daya 
Kishen Kaul, dated the 10th June 1902 
(Exhibit D 8), that O'Dell did not consider 
himself a partuer in the business and that 
his intention was to pay Rs. 18,240:6-0 to 
Pandit Daya Kishen Kaul and to become 
the sole Proprietor thereof in place of the 
latter. The words part proprietor used by 
Pandit Daya Kishen Kaul in his letter of 
the llth June 1903 (Exhibit D 15) on which 
the Divisions] Judge relies were used by 
Pandit Days Kishen Kaul in в loose sense; as. 


meaning that on payment of part of the 
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purchase-money O'Dell had become as it 
were& part proprietor of the business to the 
extent of- the money advanced by him. 
Strictly speaking this view of the position 
was incorrect, and itis manifest that at the 
time. when ihe He. 10,000 was advanced by 
Dorton to O'Dell, Pandit Daya Kishen Kaul 
‘was по leas the sole proprietor of the business 
because in his letter of the llth June he 
referred to himself as “ part proprietor.” 
Olearly no question of estoppel arises in this 
саве with reference to the letter of the llth 
June, and the plaintiff's suit must succeed or 
fail according as it ів held that dt the time 
when Dorton advanced the Rs. 10,000 to 
O'Dell the latter was or was not a partner 
іп the firm of Symons and Oo.,-who had 
power to borrow and had borrowed the 
money in the ordinary course of business 
ва such partner. Tn’ our opinion O’Dell 
was at that time not a partner in the 
firm, nor did he 
Dorton on behalf of the firm in the ordinary 
course of business aa such partner. The mere 
fact that O’Dell signed the voucher for 
Re. 10,000 in the name of Symons and Oo., 
(assuming that he did so sign it) is not sufi- 
cient fo oreste any liability on the part of 
the Proprieter, Pandit~Daya Kishen Каш, 
and it follows] that (Exhibit P1), which is 
sued upon in this case and which was 


executed by O'Dell in the name of Symons. 


and Oo., cannot furnish the plaintiff with a 
cause of action against Pandit Daya Kishen 
Kaul. Sections 249, 250 and 251 of the 
Contract Act, on whioh the Divisional Judge 
has relied in support of his. view that 
Pandit Daya Kishen Kaul is liable to the 
plaintiff on Exhibit Pl haye (upon our 
finding as to the position of O'Dell in the 
firm) no bearing whatever upon the case. 

For the reasons given, we accept this 
appeal and reversing the decree of the 
Divisional Judge dismiss the plaintiffs suit. 
The record shows that at one time the 
defendant gave the plaintiff to understand 
that he was prepared to settle his claim on 


certain terms withont prejudice; bnt that as. 


the plaintiff found himself unable о forego 
any part of his claim, the defendant stood 
on his legal rights and denied his liability 
4^ toto Tho plaintiff had a perfectly good 
claim against O'Dell who was managing the 
business of the defendants firm, and itis un- 
fortunate that owing to the death. of Оре 
wW I ie ae Я 
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plaintiff has lost all that was advanced by 
his quondam guardian for his benefit to the 
deceased. In these circumstances we think 
that the onds of justice would be met by 
ordering the parties to pay their own costa 
throughout and we direct accordingly. 

KaxsisGTON, О. J.—I_ agree throughout 
with my learned colleague and regret that by 
an unfortunate oversight there has been delay 
in delivery of the judgment, which was 
announced at the hearing. 


Appeal accepted. 


PUNJAB OH1EF COURT. 
Отуп, Revision Parros No. 888 or 1912. 
May 6, 1914. 
Present:—Mr. Justice Shadi Lal. 
` AMIR CHAND——Ona0TOR— PTITIONWR 


Deres 
RAM SARAN DAS —DECRSE-HOLDAE 
AND OTHERBS——J UDGMANT-DEBTORS— 


Биврохрахтв. 
Civil Procedure Оойв (Act V of 1908), О. ХХІ, ғ. 68 
= jecho to attachment Court's duty іо decide on 


5 objection to an attachment of under 
Civil Procedure Code, should nob 


suit to get the attached property released, on tho 
ground that the {ксп of possession is doübtful 
and of title complicated, but should be adjudioated 
on the merita. 

Petition, under section 70 (a) of Act III of 
1912, for revision of the order of the District 
Judge, Lahore, dated the 23rd February : 912, 
dismissing the objection. 

Kanwar Dalip Singh, for Mr. Gokal Ohand 
Narang, for the Petitioner. 

Mr. Duni Chand, for the Respondents, 


JUDGMENT.—The District - Judge has 
refused to adjudicate upon the objection 
preferred by the petitioner, a minor, against 
the attachment of certain property, upon the 
ground that the question of possession is 
doubtful and of title most complicated. 
He, therefore, declined to deal with the 
question of title and possession in summary 
proceedings and oited In the matter of Desf- 
holis v. Peters (1) in support of his view. The 


0) 140.681 
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Oaleutta case has been distinguished by this 
‘Oourt in Musammat ОЁ Kwar v. Mela Ram 
(2), and the latter judgment is binding upon 
me. I find that the decree in the present 
case ів very similar to the one in Musammat 
Chand: Kuar v. Mela Hem (2) and the 
executing Court has ordered the attach- 
ment of the mortgaged property which 
has led to the objections .by the peti- 
tioner. If а person is in possession of 
property ав his own and satisfies the Court 
on that point, I fail {о see why he should 
‘be forced to file a regular suit to get the pro- 
perty released from attachment. 

In the present case, there is this further 
point in -favour of the petitioner that he 
applied to be impleaded as a defendant in 
the mortgage suit and the plaintiff resisted 
his application and got it rejected. Surely 
the plaintiff cannot now ask the executing 
Oourt to refuse to give a decision on the 
righta of the minor when the latter claims to 
bein possession as owner. The refusal by the 
Oourt will lead to great injustice. 

Following Musammat Chand Kuar v. Mela 
Ram (2), I set nside the order of the 


District Judge and direct him to decide the . 


objection case on the merits. The parties 
will bear their own post in this Court. 
Revision accepted. 
(ae 8 P. R. 1897. 


PUNJAB CHIEF COURT. 
Frest-Orvin Arrear No. 458 or 1918. 
June 24, 1914. 
f Present:—Mr Justiob Scott-Smith. 
Musammat JUGGO KAUR— Aerea 
: ee - 


DURGA BAS шана, 
Guardians and Wards Act (VIII of 1890), s. 25— 
Guardian amd ward—Custody of minor —TVelfare of 
minor only to be Fontana c enous = lim quia gn Gouri 


daty of. 
In deciding the question of custody af a mitior, the 
welfare of the minor slone is to be considered. 
' In such & case all the Court has todo is to satisfy 
iteelf what is best in the interests of the minor, end 
is not bound to make a protracted inquiry. ` 
Miscellaneous first appeal from the order 
of the District Judge, Delhi, dated the 11th 
January 1913, rejecting the application for 
custedy of Parshotam Das, fninor, 
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Lala Balwant Rat, for the Appellant. 

Mr. Santanam, for the Respondent. 

JUDGMENT.—On the 8th June 1912 
AMusammat Juggo was appointed guardian 
of the persons and property of her minor 
sous one of whom is Parshotam Das, aged 18 
or 14 years. Не is ot present living avith 
his grand-uncle, Durga Das, who is а certi- 
ficated. and каў там Mukhtar and apparently 
aman of means. Musammat Juggo’s-present 
application was under .section 25 of the 
Guardians and Wards Act for return of 
Parshotam Das to her custody. The District 
Judge has refused*the application and has 
ordered that the boy should remain with 
Durga Das for the present, the order to re. 
main in force so long as the boy wishes to 
remain with him. 

Musammat Juggo . appeals,—and ‘after a 
careful consideration of all the facts of the 
case, І cannot find any sufficient reason to 
interfere with the order of the District 
Judge. What the Oourt has to look to 
above all things in these cases is the welfare 
of the minor. Fhe real reason why Mu- 
sammat Juggo wishes the boy to live with 
her is that he may work for and help t^ 
maintain her; phis emerges from the 6th 
ground of appeal, Considering his: age, he 
is not fit to maintain hia-‘mother and brothers, 
and itis far more to his advantage that ho 


‘should be comfortably maintained by his uncle 


who is well off and able to support him. ` 
An objection is raised to the effect thnt 
Musammat Jüggo was not given an opportu- 


-nity of producing evidence. She summoned 


only one witneas, who was, however, not 
examined ; the reason for this is not apparent 
on the record. But in any case all the Oourt 
had to do was to satisfy itself what was best 
in the interests of the minor, and was not 
bound to make a protracted inquiry. , The 
inquiry made appears to me to be quite 
‘sufficient. ` 

The appeal is dismissed, but I leave the 
parties to. beat their own costs. 

Appeal чазы, 
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CALOUTTA HIGH COURT. 
. Bgooxp Crvit Apprats Nos. 1125 axp 1264 
то 1268 оғ 1918. 
June 10, 1914. 
_ Preseni: —Mr. Justice N. Chatterjea and 
` Mr. Justioe Beachcroft. 
SAHODORA MUDIALI ахр OTHBRRS— 
DzrRNDANTS—À PPELLANTS 


тегенә . 
SARBOSOBHA DASI amp ахотнив— 
. PLAINTIFFS—-H8PONDRSNTB. 

' Provincial Sinall Camas Courts Act (IX of 1887), 
Beh. II, Art. 8—Bwit for rent other than howse reat, 
whether ‘sable by Small *Oause Court—Revenne 
Bale Low (Act XI of 1859), s 87 ci. (4)—Land on 
which a garden stood before, sold for arrears of revenue 
—Incwmbranos, whether void—Landlard, right of, to 
оны notics~—Notios, how suffotent—Os.it Procodure 
Code (Act V of 1008), s, 102—Appeal, second, «bhethor 


competent, 

А suit for roni (other “than house ront) is not 

cognizable by a Smal Cause Ооп and in the 
absence af а notification issued by the Looal Govorn- 
ment expressly investing a Judge of tho Court of 
‘Small Oanses with authority to exercise jurisdiction 
"with respect thereto, a second appeal in such в suit, 
‘although the value thereof does not exceed Ha. 500, 
is not barred by section 102, Civil Procedure Code. 
‚ The mere fact that a garden was made on a piece 
of land в quarter of а contury befare it was sold for 
nirears of revenue, would not make ii land “оп which 
u garden has been mado" forall time to come, and 
dt does not fall within tho exóeption to section 87 of 
Act XI of 1859 and ів liable to be annulled. 

A salo for arrears of revenuo does not ipeo facto 
avoid incumbrances or under-tenurea, but only 
renders them voidable at the optionof tho purchaser. 
It is, thereforo, necessary that.the purchaser must, by 
seme unequivocal act, indicate his intention to avoid 
under-tenure if he destres to do во A formal 
written notice is not essential, bur the election of 
tho purchaser fo avoid must be brought to the know- 
ledge of the tenure-holder. 

Per Beachoroft, J.—Section 87, clause (4), of Act XT 
of 1859 contemplates improvementa or works of & 
permanent character and these are protected, trres- 
peciive of whether the lease wasor was not given for 
tho purpose of the work in question. But to afford 
proteckon tho work must still be in existence or tho 
land be used for the purpose of the work. 

Appeals against the decrees of the Addi- 
jional District Judge, 24-Parganas, dated 
the 19th of February 1912, reversing that 
of the Munsif, Second Oourt at Sealdah, dated 
the 26th of April 1911. 

Babus Dwarka Nath Ohuckerbuity, Mohendra 
Nath Hoy, Biraj Mohun Mojumdar and Harendra 
Kumar Sarbadhicary, for the Appellants. 

Mr. B. QGhuckerbuiiy and Babn Atul 
Krishna Boy, for the Respondent. 

JUDGMENT. 

N. Onarrunsaa, J.— Theso appeals arise out 

of suits for recovery of rent of homestead 
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Innds comprised in а monras; mokarari tenure 
which belonged to the plaintiffs. The de- 
fence was that tho tenure held by the plaint- 
iffs had been exbinguished by the gnle of tho 
estate within which it is situated, for arrears 
ofrevenue under the provisions of Act XI 
of 1858, that the purchaser had entered into 
possession of the estate and that the defend- 
ants had paid the rents to the purchaser. 

A preliminary objection has been taken 
to the hearing of the appeals on behalf of the 
respondents under section 102, Oivil 
Procedure Code. It has been contended that 
a suit for rent ia of a nature cognizable by 
the Small Cause Court, and reliance is placed 
on the case of Soundaram Ayyer v. Sennia 
Natckan (1). Now, Article 8 of the second - 
Schedule of the Provincial: Small Cause 
Oourts Act expressly exempta suita for rent 
other than house rent from the cognizance 
of Small Cause Courts, unless the Judge -of 
the Court of Small Сапвев has been expressly 
invested by the Local Government with 
authority to exercise jurisdiction with respect 
thereto. But the majority of the Judges 
constituting the above Full Bench of tho’ 
Madras High Oourt were of opinion that 4 
suit for rent is of the nature of а suit cognis- 
able by the Small Cause Court. It appears 
that by a notification the Madras Govern- 
ment has invested all Subordinate Judges 
and District Munsifs within the Presidency 
with jurisdiction to try on their Small Cause 
Court side all suits for rent falling within 
the pecuniary limits of their special jurisdic- 
tion. No such notification haa been issued 
by the Local Government in this Presidency 
and so far as thia Court is concerned, second 
appeals in suits for rent (other than house 
rent), although the value thereof does not 


exceed Rs. 500, have always been entertains ^ 


ed. I accordingly ovèrrule the preliminary 
objection. 


Two questions have been raised in these 
appeals. The first is whether the tenure of the 
plaintiffs is protected under the provisions of 
clause (4) of section 37, Act XI of 1859, and 
secondly, whether the tenure has been annulled. 
As regards the first qnestion it appears 
that the estate consiste only of 2 bwghas 14 
coitas of basi land. The learned District 
Judge, however, has held the land is one on 
which a garden has been made, because it 


(1) 28 м. 647 (F. B.); 10 М. L. J. 889, 
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formed part of 10 bighas of land which was 
once в garden and is called Seal's Garden. І 
am of opinion that he is wrong in 
this view. The land ceased to be garden 
about a quarter of a century ago, ond 
tenants have beensettled on the land since 
then. The mere fact that a garden was made 
on а piece of landa quarter of a century 
before the sale would not make it laud “on 
which a garden -has been made" for all time 
to come. The land comprised in estate No. 
1678 for avery long time has been, and 
at the timeof the sale, was basi land. In 
the plainte themselves, the lands are described 
as homestead lands. I am accordingly of 
opinion that the tenure does not fall within 
the exception to section 37 of Act XI of 1859 
and is liable to be annulled. 

The next question is, whether the tenure 
has been annulled. It is no doubt true that 
a sale for arrears of revenue does not tpso 
facto avoid incumbrances or under-tenures, 
but only renders them. voidable at the 
option of the purchaser. Seo Jitu Bibi v. 
Mohesh Ohunder Bagchi (2). But the purchaser 
may annul an under-tenure not only by 
the institution of в suit against the under- 
tenure-holder, but can do во by any snitable 
means. It has been contended on behalf of 
the appellant that,it is not necessary to 
give any notice to the under-tenure-holder 
for avoiding the tenure, and reliance is placed 
on an observation in the judgment in the 
case of Darsan Singh v. Bhawani Koer (8) 
vit, that - "the purchaser may olect to 
annul an under-tenure not only by institution 
of & suit or by giving в notice to vacate, 
but may indicate it by other means.” In 
that case a notice was infact given to the 
under-tenure-holder, and all that was meant 
Фо be said was that a formal written notice was 
. not essential. The effect of a sale is nob tps0 
facto to avoid under-tenures; the purchaser 
has the option of avoiding them or keeping 
them intact. It is necessary, therefore, that 
the purchaser must by some unequivocal act 
indicate his intention to avoid under-tenure, 
if he desires to do so. A formal written 
notice to the tenure-holder would certainly 
be the most convenient mode of doing it, 
and this litigation demonstratesthe difficulties 
in which the purchaser may be placed if 


(2) 9 О. 888 (F. B.), 12 O. L. В 804° 
(8) 19 Ind Gas 974 17 0. 1Ү. М. 984 at p ВӘТ. | 


INDIAN OASES. 


259 


he omite to serve a written notice on the 
teüure-ho!lder. But І do not think that a 
formal notice is essential and although the 
election of the purchaser to avoid must be 
brought to the knowledge of the tenure- 
holder, & written notice is not the only mode 
in which it can be done. 


The learned District Judge bas held that 
the verbal notice said to have been given 
to the plaintiff was uot proved, and that 

“the purchaser did nothing to avoid the 
incumbrancs, but only started collecting 
rent on his own &coount which I hold can- 
not be sufficient notice to the plaintiff.” 
But the Court of first instance found that 
on the purchaser’s demanding rent from the 
tenants, they informed the plaintiff of it, 
but that he declined to assist them unless 
they paid off the arrears ofrent due from 
them, that the purchaser sued the tenants for 
rent, took out warrant of attachment in 
execution of decress and realised rents 
from the tenants in repudiation of the 
plaintiffs title, and that Court came to the 
conclusion that the purchaser is in actual 
possession of the taluk through the tenants. 
These findings have not been displaced 
on appeal. If these findinga are correct, 
they show that the plaintiff had not only 
notice of unequivocal acta on the part of the 
purchaser indicating his election to avoid 
the mokarari, but thatthe purchaser had in 
fact obtained possession of the estate. ` ° 


It was pointed out on behalf of the respond- 
euts that in the case of Mir Wasruddin 
v. Lala Deoki Nandan (4) the foroible taking 
away of crops of the tenanta by the purchaser 
and the institution of rent suita, which must 
be taken to be strong indications of the 
purchaser's intention to avoid under-tenures, 
were held not to be sufficient. But in that 
case the purchaser sought to annal under. 
tenures and recover possession more than 
twelve years after the date of the sale, and 
those facts were considered by the learned 
Judges as bearing upon the question of 
limitation. The rent suita instituted against 
some of the tenanta were withdrawn as soon 
вз the latter denied the plaintiffs title and 
no further attempt was made to enforce 
the right to realise any rent from any of the 
tenants ofthe property. The only attempt 


(4) 60 L J. 472 at p 488, 
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‘at. possession consisted in an endeavour - by 

, а servant to take away crops grown by one 
of the many tenants of the estate, and the 
‘learned Judges held that an entry upon the 
land for this purpose, an entry which resulted 

` in & conviction for theft and criminal trespass, 
did not constitute possession, much less 
‘possession of the entire estate for the pur- 
poses of limitation. 


In the present case there is no question 

of limitation. Had the purchaser instituted 
a suit for annulment of the plaintiffs’ 
mokarari, they could have no poasible defence 
to the action, and if the purchaser has succeed- 
ed in obtaining possession of the estate 
peacefully and openly arid is in possession 
of the estate’ by receipt of rent through the 
tenants, the mokarari of the plaintiffs must be 
held to have been annulled. The lower Ap- 
pellate Court has, however, not come to clear 
findings upon the facts found by the Court of 
'ürst'instance. The decrees of the lower Ap- 
pellate Court are accordingly set asite and 
the cases sent back tothat Court. The Court 
will come to clear findings upon the facts 
found by the Munsif indicated above, and 
dispose of the appeals acedrding to law. Costs 
to abide the reault. 
, Baacnororr, J.—À1l civil'suits the value of 
which does not exceed Re. 500 are cognizable 
by Courts of Small Causes, subject to the 
exceptions contained in the first Schedule of 
the Provincial Small Cause Courts Act and 
to the provision of any special Act.  Buite for 
rent, other than house rent, are included in 
the first Schedule of the Provincial Small 
Сапвё Courts Act. But the Local Government 
has authority to veat Judges of Small Cause 
Courts with powers to try rent suita. No 
notification has been made vesting Small 
Oause Oourt Judges in Bengal in general, 
nor the Judge of first instance in this par- 
ticular case, with such powers. I am, there- 
fore, of opinion that this appeal is not in- 
competent. 

Ав regards the question of annulment of 
an under-tenure, I agree with my learned 
brother in thinking that no particular method 
of expressing an intention to annul an under- 
tenure is necessary, but that any unequivocal 

‘act is gufüciens which indicates tbe intention 
to annul and which brings that intention to 
the knowledge of the under.tenure-holder. 
The learned Judge has found against the story 
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that definite notice was given by the purchaser 
to the under-tenure-holder. There remains 
the question of the collection of rent.from the 
tenants. In my opinion it is impossible to 
ley down any hard and fast rule as to how far 
collection from tenants may be taken, not only 
to indicate the intention to annul, but also to 
establish the fact that that intention was 
brought to the knowledge of the under-tenure 
hulder. Collection from so large a majority 
of the tenanta as to amount to obtaining 
possession of the estate would probably be 
sufficient to indicate the intention to annul to 
the under-tenure-holder. But other considera- 
tions might come in, e.g., whether the number 
of tenants was large or small, and whether 
collections were made openly or secretly. 
Itis needless to multiply examples. It is 
sufficient to say that two things must be 
established: (1) a definite intention to annul, 
(2) an indication of that intention to the 
under-tenure-holder. 

As the learned Judge has dealt with this 


€ part of the case apparently with the idea that 


a definite notice was necessary, I agree in the 
proposed order of remand. 


As regards the remaining question whether 
the under-tenure was protected under clause 
4 of section 87, Act. ÆI of 1859, it is clear 
that in so far as protection is claimed on the 
ground that the land is garden land, the 
claim must fail It is apparently nowa mill 
basti, but the learned Judge held it was 
protected because it waa part of a larger 
area on which a garden was once made. Now 
the 4th clause of section 37 clearly con- 
templates improvements or works of a per- 
manent character. These are protected, ir- 
respective of whether the lease was or was 
not given for the purpose of the work in* 
question. 

But to afford protection -the work must 
still be in existance or the land be used for 
the purpose of the work. The wording of 
the clause is “leases of land whereon......... 
gardens have been made." The perfeot tense 
denotes a present state. If the garden has 
ceased to exist, the fact that there was once 
a garden on the land will not protect it. 

Whether the land would be protected aa 
part of a mill basti would depend on a variety 
of circumstances. Land on which there 
are merely temperary huis is not of course 
on that account protected, but if the bas 
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land is.covered by the leaseof land on which 
ihe mill stands, or if tho basti isan integral 
part of the mill and exists only for the pur- 
poses of the mill, it ів possible that it might 
be protected. Ii із not, however, necessary 
to pursue this point further as protection 
has not been sought on this ground. 


Appeals allowed; Cases bw 


CALOUTTA HIGH COURT. 
Orm Ruts No. 1470 or 1918. 
February 20, 1914. | 
Present:—Mr. Justice Carnduff and 
Mr. Justice Richardeon. ,, 
‘JADU NATH DEY anp ANOTHER— 
PrArxTIFFS—PBRTITIONRRS 
versus 
ASAN MANDAL —DaraxpANT— OPPOSITR 
Равтт. 
Chil Procedure Code (Act У of 1908), О. IX, r. 18— 
Oompromine decies—Üompromise effected by wnautko- 


risd person—Decree, whether ex parte and cam be sei 
aside as euch. 


A decree based оп a compromise cannot be treated 
aban es parts deoroe and set aside as such simply 
because one of the parties was not authorised to 


com promise. 
under section 115, Civil Pro- 





Revision, 
‘cedure Oode, in the matter of Miscellaneous 
Oase No. 58 of 1913 of the ot Court 
of the Sadar Munsif, Mymenging 

Babu Upendra Kumar Roy, к the Peti- 
tioners. 

JUDGMENT.—The facts underlying this 
Rule are these: The petitioner sued the 
opposite party for rent. The suit was 


decreed in accordance with a petition of` 


compromise signed apparently by both 
parties and their Pleaders. After the lapse 
of some two years, the opposite party applied 
to the Court for restoration of the snit, on 
the ground that he had not authorised the 
compromise and that the decree obtained 
. Against him was, in effect, an ex parte decree. 
The Court below allowed the application 
apparently under Order IX, rule 18, and 
this Rule was issued on the opposite party 
io show cause why the order should not be 
set aside on the ground that the Court below 
had no "jurisdiction to make i under the rule 
quoted. aboye. 

No cause has been shown and the Rule 
is made absolute. We make no order as do 


i costs. ta PEDE а toe cx 
RN Rule made absolute. ` 


` 
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CALOUTTA HIGH COURT. 
Saconp CIVIL Appear No. 2822 or 1909. 
June 8, 1914. 
Pretent:—Justice Sir Asutosh Mookerjee, KT., 

E and Mr. Justice Beachcroft. ` 
AKSHOY KUMAR BANERJBE axp oruags. 
—DEFEX LAE 


CORPORATION or oy OALCUTTA-—- 


PLAINTIFF— RESPONDENT. 

Calcutta Municipal Act (III of 1800), s. 223, 
228 — Consolidated rate first chargo оя property-—Mort- 
gage amd charge, distinction between —Pwrcha;er for 
value without wotice— Purchaser under involuntary 
alienation—Inquiry. 

Neotion 223 of the Oaloutta Municipal Aot, 1899, 
deals with ihe question’ of the personal liability 
(liability ён pervonam) of: tho ‘purchaser of the pre- 
mises for arrears unsatisfied when the tide vested in 
him. Section 228 deals with the question of the 
liability of the premises (liability ts rem) for the 
ratos due thereon. Section 228 is өсу general 
in ita terms and makes the’ consolidated rate, ав it 
accrues due from time to time, a first c on the 

party (subject to arrears of land revenue). The ob- 
aa of the two sections nro radically, distinct and 
section 228 cannot be controlled by section 223, 

‘A mortgage isa transfer of an interest in specific 

immoresable property. A charge only secures payment 
of money out of that properyy. The dizxtinction 
becomes important in the determination of the 
question whether the property own bo followed in the 
hands of а bona fide purchaser for value without 
notioe. 
‚ Where only в pares Ны been coated by o express 
words of the Btetuie, the charge cannot be enforced 
against the property in the hands of a bona fide 
purchaser for value without ndtice 

A. defendant to avail himself of the defence ought 
to plead in his written statement that he is a pur. 
chaser for value without notice, and the onus of prov: 
ingit Hes on him. 

A with notice may shelter himself under 
tho title of the person from whom he purchased if 
the latter could successfully raise the defence of 
want of notice . 
title under an invo 


without notice from & person who had 
notioe is protected. | 
Where а purchaser should, and could, have as- 


certained before his purchase the true state of affairs 
‘as to the charge проп the property ased by him, 
he isin the same position us if had made such 


inquiry aud tho purchasers from him sro in no highor 
position, if they could havo by inquiry, bofóre'thoy 
acquired titlo, agoertaincd tho fact 

. Second appel from a decision of ‘the Sub- 
Judge of t 24-Ра dated 1st July 
1908, modifying that of the Mansif, Second 
Court, at Sealdah, dated 27th February | 1909. 
, ,Babu Nag ehdra. „Ма (hose ‚ for the Appel. 
lants. 


б, 
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Mr. & P. Sinha ond Bebu Debendra 

Ohandra Hulitok, for the Respondent. 
JUDGMENT. 

Mooxsn;g, J.—This is an appeal by four 
of the defendants ina suit to enforce pay- 
ment of money charged upon immovesble 
property. The land and buildings in suit 
lie within the jurisdiction of the Municipal 
Corporation of Ов1опња and were originally 
owned by Sandamini Dasi. On the lith 
September 1897 she executed a mortgage of 
this property by way of conditional sale. 
On the 13th January 1908 her right, title 
and interest were sold in execution ofa 
decree for money against her and were 
purchdsed by Hari Oharan Ojha, the first 
defendant to thia suit. In 1904 the mort- 
gagée, Bankubihari Ghose, sued to enforce 
his security, obtained the usual foreclosure 
decree, and ultimately, when the decree was 
made absolute, became full owner of the 
property. On the 19th February 1907 
Bankubihari Ghose transferred the property 
tothe four persons who are defendants 
other than the first defendant to this suit. 
On the 20th August 1908 the Corporation 
of Calcutta commenced this action aginst 
the five defendants to enforce & charge on 
the property in their hands in respect of 
arrears of consolidated rates. These arrears 
had accrued due during the three years from 
the Ist April 1908 to the 31st March 1906. 
The first defendant resisted the claim on the 
-ground that she was not the owner in 
‘possession of the "property and that no 
personal decree could be made against her. 
The remaining four defendants contended 
that there was no statutory charge enforce- 
able against the property in their hands, and 
that as the arrears had accrued due more 
‘than one year before they became owners 
‘of the property, no personal decree could be 
made against them. The Oonrts below 
;have dismissed the snit against ihe first 
‘defendant as also -the claim fora personal 
decree against the other defendants, But 
they have madea decree which entitles the 
Corporation to realixe the arrears by sale of 
the land and buildings, if the decretal 
‘amount is not paid within thirty days of 
the: decree. On the present appeal, whioh has 
Hjeeh preferred by the defendants other than 
the: first, "two points require consideration, 
naniely; fred, whether an arrear of'consolidated 
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rate is а charge on thé land and buildings 
iu respect of which it has accrued due and, 
secondly, if there is such a charge, whether 
it can be enforced against the property in 
the hands of the present appellants. 

The answer to the first question, namely, 
whether an arrear of consolidated rate ів в 
charge on the land and buildings in respect 
of which it has accrued due, must depend 
upon the true construction of the provisions 
of the Caloutta Municipal Act, 1899. For 
this purpose, reference may briefly be made 
to the relevant sections. The fourth part of 
the Oaleutta Municipal Act deals with the 
subject of taxation, and comprises Ohapters 
XII to XIX which include sections 147 to 
235. Chapter XII treats of rates. Section 
147 specifies four different classes of rates, 
which the Oorporation is authorised to 
impose upon buildings and lands within ita 
jurisdiction. Section 149 lays down that 
these rates are to be levied -as one consoli- 
dated rate. Section 171 makes the consoli- 
dated rate payable in equal halvea by the 
owner and the ocoupier. Sections 178 and 
186 specify the circumstances under which. 
the entire consolidated rate may be levied 
from the owner or from the ‘occupier. We 
next come to Ohapter XVIII which defines 
the special procedure for recovery of the 
consolidated rate. Section 212 lays down 
that the provisions of the Chapter shall be 
deemed to be in addition to, and not in 
derogation of, any powers conferred in other 
Ohapters for the collection or recovery of the 
consolidated rate. ‘Section 215 provides for 
one mode of realixzatidn of the rate, namely, 
by distress. Sub-section 8 of section 222 
places & restriction upon the recovery, by 
distress againat the occupier, of an arrear 
due from the owner; no arrear of the consoli- 
dated rate can be recovered by distresa from 
any occupier or aub-tenant, if it has remain- ° 
ed'due for more than one year or if it is 
due on account of any period for which such 
occupier or sub-tenant was not in occupation 
of the premises on which the rate is assessed. 
Section 228 defines the extent of the liability 
of ‘the purchaser of any building or land for 
his vendor’s share of arrears of consolidated 
rate; the purchaser is liable for the amount 
due on account of the owner's share for апу 
period not exceeding one year ‘prior to his 
purchase. Section 227 authorises a suit for 
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recovery of arrears of consolidated rate, in 
substitution for or addition to the summary 
remedy by distress and sale. Section 228 
"high makes the consolidated rate a first 
charge on the premises is in these terms: 
"The consolidated rate due in respect of any 
building or land shall subject to the prior 
payment of the land revenue, if any, due to 
the Government thereupon, be a first charge 
upon the said building or land and upon the 
moveable property, if any, found within or 
upon such building or land and belonging 
to the person liable for such rate.” The 
language of this section is perfectly plain, 
and the intention of the Legislature to make 
the consolidated rate в first charge upon the 


premises із obvious. But an earnest en- 


deavour has-been made, on behalf of the appel- 
lant, to restrict ita scope ‘and operation by а 
reference to section 228. It has been argued 
that as the purchaser ‘of the premises is 
lisble for arrears of consolidated rate, which 
have accrued due before title vested in him, 
only tothe extent of arrears for the year 
immediately prior to his purchase, section 
228 should be so interpreted as to restrict 
the charge on the property in his hands only 
to arrears for which he is liable. This 
contention is -clearly fallacious, as the two 
sections are concerned with two entirely 
distinct aspects of the matter. Section 228 
deala with the quéstion of the personal 
liability (liability їз personam) of the 
purchaser of the premises for arrears 
unsatisfied when the title vested in him. 
Section 228 deals with the question of the 
liability of the premises (liability $n rem) 
for the ratesdue thereon. Section 228 is 
perfectly general in its terms and makes 
the consolidated rate, as it acernes due from 
time to time, a first. charge on the property 
(subject tò arrears of land revenue). The 
objects of the two sections are radically 


-distinct and section 228 cannot be controlled 


by section 228. We may add that no 
attempt has been made here to support the 


view unsucceasfully put forward ‘in the Oonrt . 
‘below, that the expression “belonging to 


the person liable for such rate” in section 
928 qualifies, not only the ‘expression 
“moveable property," but also the expression 
"building or land." We hold accordingly 
that section 228 makes the consolidated rate, 
as it восгпев due from time to time, a firg$ 
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charge on the premises. 

The answer to the second question, 
nemely, whether such charge can be enforced 
against the property in the hands of the 
appellants, must depend upon the nature 
and incidenta of the charge. A charge is 
defined in section 100 of the Transfer of 
Property Act in the following terms: 
- “Where immoveable property of one 
person is by act of: parties or operation of 
law made security for the payment of money | 
to another, and. the transaction does not 
amount to a mortgage, the latter person is 
said to have a charge on the property.” 
The distinction between a mortgage anda 
charge, thus indicated in section 100, is of a 
fundamental character and wes explained 
by thia Oourt in the case of Hoysuddi v. 
Kal Nath [Sub-nom Roysuddt v. Kritartha- 
naih Mukherjee (1)]. There ів this well- 
marked distinction between the фто, that a 
mortgage does, whereas һа charge does 
not involve% transfer of an interest in'speoifio 
immoveable property, Narayana .Ayyar v. 
Venkataramana Ayyar (2), Tancred, v. Delagoa 
Bay and Hast Africa Ry. Co. (8) following 
Burlinson v. Hall (4), where Day, J., observed 
as follows : “A charge differs altogether from 
a mortgage. By a charge the title is not 
transferred, but the person creating the 
charge merely says that out -ofa particular 
fund, he will discharge & particular debt." 

To the same effect is the decision in 
Gobinda Chandra Pal у. Dwarka Nath Pal (5): 
"A mortgage is & transfer of an interest in 
specific immoveable property, a charge only 
secures payment of money out of that 
property.” When liability has been imposed 
upon property by act of parties, a question 
of some nicety may arise, whether a mere 
charge has been created or whether the 
property itself has been hypothecated. The 
point is of great practical importance, 
because whether the one view is taken or 
the other bas an important bearing upon 
the question, whether the property -can be 


1) 58 О. 965; + О. L. J. 219. 

9) 95 М. 220 at p. 297. vw 

3) 23 О. B. 280 at p. 242, 58 L. J. Q B. 489; 61 L. 

$29; BAW. В. 15. > 

(4) 12 Q. B. D. 847-ab p 350 58 L, J. Q. B.-22% 50 
L.T. 723,12 W.R 402 48 J. P. 916. 

(Б) 85 C. 887 ab p. 843 
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followed in the hands of а bana fide pur- 
elia«or for value without notice, Maina v. 
Buchohi (8). No such question, however, 
arikoa where, as here, only a charge “has 
bean created by express words of the Statute, 


and not & mortgage a8 in casea under section ` 


13 of the Patni Regulation or section 171 
of the Bengal Tenancy Act. ` What then is 
the position P The consolidated rate, as it 
accrued due, became а first charge upon the 
property, but no interest in such property 
was transferred by operation of law to the 
Corporation. The owner continued to be the 
full owner of the property; the entire interest 
therein remained vested in -hith; when he 
transferred his right, title and interest in 
the property, the transferee acquired the 
whole interest therein. The owner was not 
in the position of a mortgagor, who has in 
him notning beyond the equity of redemption 
and can consequently convey to the transferee 
no larger interest in the property. From 
.this principle, the conclusion is inevitable 
that the charge cannot be enforced against 
the property in the hands of & bona fide 
purohaser for value without notice; in other 
words, while & mortgagee can follow the 
mortgaged property in the hands ofa 
transferee from the mortgagor, a charge can 
bé enforced against transferee only if he 
has taken with notice of the charge { Kishan 
Lal y. Ganga Ram (7), Royruddi v. Kali Nath 
(1)1. The question consequently arises, 
whether the appellants are purchasers for 
value without notice. Here, it- is worthy 
of note that they did not, in their written 
statement, plead that they were purchasers 
for value without notice. If they wished 
to avail themselves of this defence, they 
should have pleaded it. It was ruled in 
Attorney-General v. Brphoephated Guuno 
: Company (8) and Wilkes v. Spooner (9) 
that it is not a case of, fir a defence 
that the defendant is purchaser for 
value, and then в reply that he had 
notice, but of a single defence that the 
defendant із а purchaser for value 
without notice, the onus of proving which is 
on the аш. de even if we assume 


(9) беп) а 
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that the defence, though not expressly taken 
in their written statement, is availeble to the 
defendants, they are in a position of difficulty 
from which there is no escape. The appel- 
lants are private purchasers of the property, 
and if thoy had inquired at the tima of their 
purchase they would have discovered that 
the rates were in arrear ; аѕ в matter of fact 
they would be personally liable under section 
223 for the arrears of the year immediately 
prior to the date of-their purchase, and they 
admit that they have satisfied such arrears, 
though they do not discle whether by 
inquiry they had &scertained the existence 
of the arrears before they made the purchase. 
But let us assume that they had notice 
of the arrears at tho time of their purchase; 
still, as а purchaser with notice may shelter 
himself under the title of the. person from 
whom he purchased if the latter could 
successfully raise this ‘defence, we must 
examine the position of the vendor of the 
appellants, Sweet v. Soutkcote (10), W Queen 
v. Farquhar (11), Barrow's case (12), Wilkes 
v. Spooner (9). Now ав regards the 
position of Bankubehari Ghose, the mort- 
gagee who acquired title by foreclosure, he 
was no doubt not in the position of a 
private purchaser, and if he had inquired of 
his mortgagor or the ‘subsequent purchaser 
of the equity of redemption, neither of them 
avould have bean bound to give him any 
information such as & vendor is under an ob- 
ligation to furnish under section 0b of the 
-Transfer of Property Act toan intending pur- 


‘chaser of his property. The mortgagee, there- 


fore, was in reality a person who acquired 
title under an involuntary alienation by his 
‘mortgagor; to в petson in this -position 
‘constructive notice cannot be imputed to 
the same extent as to a purchaser ata 
private sale Radha Madhab v. Kalpataru Roy 


(18), Magu Brahma v. Bholt Dass (14). But, 


by inquiry from the Municipal Authorities, 
he could still have ascertained whether any 
arrears of consolidated rete were due. 
When he took the mortgage, he knew full 
well that if the rate was not duly paid, the 


1 б. 87-Diok 670; 20 Е.В.-88, 
11) (1806 ti Ven. 481; 8 8 В. В. 212: 82.8. В. 1163, 
12) (1880) 14 Oh. D..432 at p. 44; 49 L. J.- Oh. 


408 , AL L. T. 755 
(18) 18 Ind. Cas. R11; 17 C. L J, 209 at p. 214 
9.0. L. L. J. 852, 18 0. WN. 
857. я 
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‘arrears ‘sould become a first charge upon the 
‘property and would gain priority over his 
‘debt; and in our opinion before he -became 
full owner by foreclosure, he should -høve 
&scertüined the true state of affairs. He is 
consequently in the same position as if he 
had made such inquiry; and the purchasers 
from him are inno higher position, because 
although a purchaser without notice from a 
‘person who had notice is protected [Harrison 
v. Forth (15)], the appellants cannot claim 
‘such protection, as before they acquired 
title, they might have by inquiry from’ the 
Municipal Authorities ascertained . the 
precise period for which the rates wore in 
arrears. We hold accordingly that “the 
appellants are not entitled to protection as 
purchasers for value without notice. 

The result is that the decree of the Bub- 
ordinate Judge i ів affirmed and this appeal 
‘dismissed with coste. 

BracionorT, J. —I agree. Г 
Appeal лагаў 
(15) (1605) Proc. Ch. 51; 24 Eng. Bep. 28. 
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Court Foes Act (ҮП of 1870), Sch. П, Art.17—Sait . 


‚ by clatmont wader г. 288, Civil Proceduse Code, 1882, 
Oourt-fees on—Value of quantam of miè: eet claimed. 
In suits under section 288 of the Olvil Procedure 
‚ Оойо of 1882 the tost far the purposes of the Court- 
feos {a, what is the value of the quantum of interest 
o ше рышы wishes to liah. 
v. Kameshar Prasad, 
A NO N. 1808) 8, followed. 


Petition, under section 115 of Act V of 
-1908, praying the High Uourt to revise the 
order of the District Oourt of Chingleput, 
‘in Original Suit No. 31 of 1918. ] 

. Mr. S. Krishnamurti Iyer, for the Petitioner, 
‘= Mr. K. 8. Krishnaswmy Iyer, for the Re- 
"spondenis. 

* | JUDGMENT.—W here both the iram. 
-debtor. and the attaching - -creditor dispute 
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the title of a person.to’ property, i$ is open 
to him to file & suit for a declaration of title 
in reapect of ‘the property. The case is like 
the’ ordinary one where a person whose ‘title 
to property ів disputed seeks to establish if 
Iam of opinion that the presént case is . 


-governed by the decision in Dwarka Das v. 
‘Kameshwar Prasad (1) and Fisher v. 


Arwnachella: Ohettiar (2). The difference bet- ' 
ween cases where the judgment-debtor iB a 
party and cases where he is not із pointed 


‘out in Dhan Devi v. Zamwirad. Begum (3) and 
`‘Krishrasami Naidu v. Somasundaram 
(4). Phul Kumari v Ghanshyam Misra (9) 


was ore where the plaintiff wanted an in- 


“Junction against the deoree-holderfrom execut- 


ing the decree. Theis Lordships of the Privy 
Council observed that the value of the action 
must be the value of the plaint and held 
that the suit fell-within Article 17 of Sche- 


“dule П of the Court Fees Act. 


The test is, what is the valne of the quan- 


„йаш of interest which the plaintiff. wants 


‘to establish. | 
The peu foils and is dismisséd with 
'eosis. ' 
: Petrtiton dismissed, 
ü 17 A. ӨӨ; A. W. N. (1895) 3. 

2) 3 Ind. Ова. 6223; 6 М.Т, . T. 70; 19 M. L. J. 298. 
(8) 27 A. 44; ЖА L. J. 115 A. W. N. (1906) 87. 
ue 17 M.L.J. 95 3 M. L.. T. 116 
(к) 85 О. 202; 13 О, №. М. 360; 7 O. L. J. 80 6. A. 

. J. 1% 35 L A. 23 (P. O) 17 M. L. Ј. 818, 2 M. І. 

T. 606, 10 Bom. 1, В. 1. = 
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—Hes judioata—Findeg of fact not tobe questioned 
“tw ‘second appeal even if based “pon evidence on 
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rideration by the Court, which was quite competent 
to do so, the matter would not be res judicata ins 
subsequent suit for rent. 

A claim for rent, za it acorues due from year to 
your, is à recurring claim, and to each of ‘such 
Tecurring causes of action, the defendant is entitled 
to interpose his olaim for abatement of rent. 

The parties in & second appeal are not entitled to 
call in question the acoyracy af findings of fact, even 
if such findings are based additional evidence 
taken for the first time by Oourt of Appeal below 
on remand from the High Court. 

Gopal Singh v. Jhakrı Bai, 12 О. 87 and Beni Per- 
shad Kuars т. Nand Lal Ваў, 24 0. 98, referred to. 

A lessee is entitled to abetement of rent in pro- 
portion to the loss of lands through eviction by title 


paramount. 
* To justify the inference that the tenant would 


continue liable for the-entire rant even after such. 


loss, there must be a olear and unambignous pro- 
vision in the lease to that effect, 
Satyendra Nath v, № Шата, 21 О. 888, referred to. 


Appeal against the decree of the District 
Judge, Nadia, dated the 27th of August 
1959, reversing that of the Subordinate 
Judge, Nadia, dated the 24th of Muy 1909. 

Babus Mohendra Nath Royand Panchanon 
*Ghose, (for Babu Hara Prasad Ohatterjes), for 
the Appellants. 


Babu Amarenda Nath Bose, for the Re- 
spondenta. А 

.JUDGMENT.—THis із ап appeal by th 
defendants in & suit for arrears of rent. 
‘The claim is based оп & mourast mokarart 
lease granted to them on the 24th January 
1881. . 

.There are two. substantial "matters in 
controversy between the parties at this 
stako, namely, first, whether the defendanta 
are entitled to abatement of rent on the 
ground of eviction from a portion of the 
lands of the tenancy by title paramount, and 
sooondly, whether the plaintiff is liable to 
be restricted in the first instance to the 
sale of the defaulting tenure for realisation 
of his dues. 


As regards the first of these matters, the 
-primary Oourt came to the conclusion, upon 
the evidence, that the defendanta had been 
dispossessed of a share of the lands of the 
tenancy by title paramount, and that they 
Were consequently entitled to a reduction 
of rent. Upon appeal, the District Judge 
‘did not determine’ whether there had bean 
dispossession, as alleged, but he held that 
asin 1907 the plaintiff -had obtained a 
‘decree: for rent at the full rate, the defendaut 
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must be, deemed to have waived the question 
of abatement of rent, although the decree 
stated explicitly that the question of abate, 
ment was left open for consideration in & 
subsequent litigation. When the present 
appeal came to be heard in the first instance 
by Mr. Justice Sharfuddin, the learned 
Judge consequently remitted an issue to the 
District Judge to determine whether the 
defendants had been evicted as alleged. The 
finding upon the issue sent down has now been 
received and is in favour of the defendants. 
The District Judge has in substance found 
that in the share permanently let out 
by the plaintiff to the defendants, 
there was included a share of 19 gundas odd 
in which the plaintiff had only a temporary 
right, that he was  oonsequently not 
competent -to sublet his limited interest 
in such share to the defendants in perpetuity 
and that upon the expiry of his term, the 
superior landlord has since 1889 re-entered. 
on the land to the extent of that share. 
Exception has been takeh to this finding 
‘on behalf of the plaintiff, on the ground 
that it is opposed to the weight of the 
evidence on the record. In these circum- 
stances three questions arise for consideration 
with regard to the first -matter іп ` contro- 
versy between the. parties, namely, first, 
is the question of abatement of rent open 
for consideration in this suit; secondly, is 
it open to the .plaintiff, at this hearing, to 
challenge the finding of the District Judge 
on the question of eviotión by title para- 
mount, on the ground that it is based on 
an erroneous estimate of the evidence 
on the record; and thirdly, are the defendants, 
updo a true construction of the lease, entitled 
‘to abatement in the contingency which has 
happened P 


As regards the first point, there is no * 
room for serious controversy that the question 
of the right of the defendants to claim 
abatement of rent is open -for consideration 
in this suit. The question was, no doubt, 
raised in the previous litigation between the 
parties, but it was, by mutual consent, left open 
for consideration. Thematter is consequently 
not resjudicata; there has never been an adjudi- 
-cation upon the question whether the defend- 
ants are entitled to abatement of rent. The 
-decision of the Judicial Oommittes in the 
-caso of Robet Watton v., Ocllector gt 


. 
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Rajshahye (1) does not support the contention 
that it was not competent to the Court to 
leave the matter open in the way it was 
done. The claim for rent, as it accrues dne 
from year to year, is a recurring claim, 
and to each of such recurring causes of 
action, the defendants are entitled to inter- 
pose their olaim for abatement of rent. The 
question, consequently, must be determined 
on the merits. 

As regards the second point, on behalf 
of the plaintiff-respondent, it has been 
contended that, as tbe finding upon the 
question of the: alleged eviction was not 
embodied in the original judgment of the 
District Judge, he is in the same position 
аз an appellant in an appeal from original 
decree -and is entitled to invite this Court 
to examine the correctness of the finding 
with reference to the evidence on the record. 
There is clearly no foundation for this 
contention, which is, besides, contrary to the 
established practice of this Court. The Dis- 
trict Judge should have determined the 
question of eviction. He erroneously omitted 
to do so; the result was that he was directed 
by this Court to record & finding on the 
point. His determination has now precisely 
the same effect as if it had been incorporated 
in his original judgment; and as it has 
not been disputed that, had the finding been 
во embodied, it would not have been open 
to the respondent to challenge its accuracy 
with reference to the evidence, he is clearly 
in no better position now? This view is 
supported by the decision in the case of 
Bal ‘Kishen v. Jasoda Kuar (2), although there 
is a dictum to the contrary in Arthur Richard 
Hinde v. Ponnath Brayan (3). In this Court, 
indeed, it has been held that the parties 
jn а second appeal are not entitled to call 
in question the accuracy of findings of fact, 
even if such findings are based upon additional 
evidence taken for. the first time by the 
Courtof Appeal below [opal Singh v. Jhakri 
Bai (4) and Beni Pershad Kuari у. Nand Lal 
Sahu (5)]. We must coneequently determine 
the rights and obligations ot the parties 


E a ae 
(P. С.) 48; 8 Suth. P-O. J. 260 2 Sar.P. O.J. 500 20 Н, 
R5 - 

‚ (2):7.A. 765, W.N (1885) 225. 

8) 1M. 57; 7 Ind. Jur..599.. 
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on the basis that the defendants have been 
evicted from a share of the lands of their 
tenancy, as alleged: by them and as found 
conourrently by both the Oourta below. 

As regards the third point, it has been 
argued on behalf of the plaintiff-respondent 
that, under the terms of the lease of the 
24th January 1881, the defendants are not 
entitled to claim abatement of rent on the 
ground of eviction by title paramount. Our 
attention has been invited specially to two 
clauses_ of the lease. The first of these 
clauses provides that the lessees would, at 
their own. expense. recover possession of all 
the lands of the tenancy, even though there 
might have been an encroachment thereon 
by neighbouring landlords, and that if, at 
any time subsequent to the grant of the 
lease, there wag such an encroachment, they 
would similarly bring suits for ejectment. 
The ‘clause then proceeds to lay down that 
the defendants would not be entitled to 
olaim abatement of rent on the ground 
that they were not in possession of all the 
lands comprised in the lease. This plainly 
refers to what immediately precedes, and 
applies only to the case of eviction by a 
person without title. This clause, consequent- 
ly, is not of any assistance to the plaintiff, 

The second clause upon which reliance has 
been placed refers to the diminution ‘of the 
lands of the tenancy by acquisition for the 
purpose of в Railway or for any other public 
purpose; it is stated that in such event, 
the compensation money would be: distribut. 
ed between the parties in the prescribed 
menner and that the tensnts would not 
be. entitled to claim abatement of rent -on 
any other ground. 


This clearly cannot be construed in the 
way suggested. by the plaintiff-respondant, 
to cover the case of loss of lands through 
eviction by title paramount. If the conten- 
iion of the respondent were- to prevail, the 
position would follow, as was stated by Six 
Barnea Peacock, Chief Judge, in the ‘case of 
Gopanund Jha v. Lalu Gobind Pershad (6) 
that the tenant would continue liable for 
the entire rent, even though it transpired 
that the landlord had no title to any 
portion of the lands of the tenandy. Ts 
justify an inference of thia description, thero 


(6) 12 W. B. 109. 


268 
RAMADHIN SINGH v. JADUNANDAN SINGH. 


must be a clear and unambiguous provision 
in the lease to that effect [Satyendra Nath v. 
Nilkantha (7)]. We are, therefore, of opinion 
` that, upon the terms of the lease; the 
defendants are not precluded from claiming 
abatement of rent on the ground of eviction 
by title paramount. The fact of such eviction 
has been established on the evidence, and in 
view of the decisions in Gopanund Jha v. Lala 
Gobind Pershad(6), Horo Kishen Banerjee v. Joy 
Kishen Mookerjee (8), Brojonath Pal Ohowlhury 
v. Нета Lal Pal (9) and Reng Lall Singh v. 
Roodw Perghad(10),which are based on the rule 
of Hnglish law that the rent is apportionable 
avhen the ledsee ceases to have poesession of 
part of the demised premises, becanse he is 
evicted from that part by a person lawfully 
claiming under title paramount [ Оо. Litt. 148a 
Walkers. case. (11), Smith v. Malings 
(12), Bbridge v. Meidon (13)], it cannot be 
disputed that the defendants are entitled 


to abatement of rent. We may add 
that it-has been found by the Courts 
below that, during a period of years 


antecedent to the institution of the suit, 
whenever the reut has been amicably paid, 
the landlord has granted abatement to the 
tenants, as now claimed by them. This 
not only ,confirms the finding that there 
has beer, as a matter of fact, an eviction by 
title paramount, but also supports the oon- 
struction, which we have placed on the 
contract between the parties. In so far, 
therefore, asthe first matter is concerned, 
we must holé that the Court of first instance 
rightly allowed abatement of rent to the 
defendants. 


' With regard to the second matter, the 
Court of first instance held, upon sa con- 
sideration of the contract between the parties, 
that the landlord was, in the first instance, 
limited to proceedings against the tenure 
for realisation of the judgment debt, and 
that it was only in the event of the failure 
to realise the whole sum by sale of the 
tenure, that he could proceed against the 
каа personally. The lease has 


(т) 210. 888. + 

(8) 1 W. В. 209. 
(9) J0 W. В. 120. 
' (20) 17 We В. 886. 
11) B Coke 22 a, 22 
12) Or. Jac. 100, ТӨ 
(18) 241. Be Ir. 01. 


лев. B. 678. 
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been read to us and we are of opinion that 
the Subordinate Judge took a correct view 
of its legal effect. It has been faintly 
suggested, however, that this provision of 
the lease was ultra vires because contrary to 
the rule laid down in section 61, of Act 
VIII of 1869, B. O., which was: iny force 
when the lease was granted. In our opinion, 
section 6l has no application to the case, 
and the clause in question is operative 
between the parties. 

The result is that this sppeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance 
restored. 

Ther appellants are entitled to their costs 
of two hearings in this Court, as во in 
the Court of the District Judge. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
, Brooxp Отт, AppuaL No. 1329 or 1911. 
5 July 81, 1914. 
iren :—Justice Sir Harry Stephens Kr., 
and Mr. Justice Mulliok. 
RAMADHIN SINGH AND ANOTHRB— 
DzranpAXTS—ÀPPSLLANTE 


- versus 
JADUNANDAN SINGH aw» organs © 
PrAINTI FTS— RESPONDENTS. 

Water, flow of—Right ancillary to property—Lands 
adjorméng each other on different levels. 

Where А owns land adjoining that of Bon ө higher 
level and the water falling on the land of A 
naturally flows on to the land of В, itis the duty of 
B to allow the water from A's land to pass on through 
his land, end then to dispose of it as B thinks beat. 

Tho question is not ono of easement, but of a right 

ancillary to property. 
' Appeal against the decree of the Subordi- 
nate Judge, <Arrah, dated the 17th 
February 1911, affirming that of the Munsif, 
Third Oonurt, at Arrah, dated the 6th of June 
1910. 

Mr. C. Е. Dass (with him Babu Surendra 
Nath Ghoshal), for the Appellants. 

' Babus Ramcharan Mosamdar and Raghunath 
Singh, for the Respondents. 

JUDGMENT.—In this case the plaintiffs 
own some land on the south of that of the 
defendants on & higher level, and the water 
falling on the land of the plaintiffs naturally 
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flows on to the land о? the defendants. The 
defendants recently built a bund on their 
land so as to obstruct the water scoumulated 
on the plaintiffs’ land from flowing towards 
the north through the defendants’ land. 
The plaintiffs allege that they are entitled 
to have the water оп their land discharged 
through the defendantw’ land; but they do 
not claim it asan easement, They claim it 
as a right ancillary to their property which 
they have not parted with. This raises a 
question in, a very simple form; namely, 
whether there is any such right. On the 
authosities - placed before ua, we are of 
opinion that there is; although the plaintiffs 
do not olsim the right to discharge their 
water and do not in fact discharge their 
water on to the defendants! land by any 
definite channel. The duty of the defendants 
is to allow the water from the plaintiffs’ land 
to pass on through their land. It is then open 


to them to dispose of it in the way they think ' 


best. The lower Courts have ordered the de- 
fendants to remove the bund which they have 
erected: Itis not necessary in order to satiafy 
the plaintiffs’ claim that this should be done, 
but it will be sufficient if the defendants 
make some arrangement by which the water 
coming on to their land from the plaintiffs’ 
land may pass over their land in such a way 
as not to remain on the plaintiffs’ land. Во 
far the appeal is allowed. Я 
A second point has been raised in connection 
with two maps, which it is said the Court 
below refused and which the defendante say 
ought to have been judicially noticed. On 
considering the nature of the case and the 


course followed and from what we under- - 


stand the contents of the maps to be, we do 
not think that the defendants have made out 
any grounds for appeal on this ground. We 
accordingly allow the appeal only to the 
extent we have indicated above. 

Under the cironmstances of this case we 
тпаке no order as to costa. 

Appeal partly allowed. 
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"which it is besed will apply to a creditor 
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> MADRAS HIGH OOURT. | 
БВкоонр Огт. Arrear №1997 oF 1918. 
: ; "October 14, 1914. gs ; 
Prosent:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sestri, - 
NAMAGIRI LAKSHMI AMMAL— 
Darsiparr No, 3—Appatuawt 


versns д 
Ko. SRINIVASA ATYANGAR— 

, PLamtirr—Rasponvenr, | ; 
Transfer of Property Act (IF af 1882), а. 59— Remis- 
sion of debt to defeat creditors—Yoidabla—Rridence Act 
(E af 1872), в. 93 —Hagistered deol—Resciision or càn- 
cellation cannot be proved by oral agreement or wn- 
registered documani—Agreement to poy lesser атомы 
in full duchargs or faing different. period—Variation tn 
torms—Hadorsemeni on mortgage-doed, when admissible 

and when not, ` i 


Under section 53 of the Transfer of 
1882, it is not necessary that tho transferor thould 
reserve & benofit to himself, as gifta to a third party 
are as much voidable as other transfers. . Though the 
section- does not apply in terms, the principle on 
volumtaril 
remitting, with а view to defoat his creditors, the 
whole ar а portion of a debt due to htm, . 

Section 92, clause 4, of the Rvidence Act precludos 
avidenco of an ога] egrostient to ressind а rogisierod 


Srinivasaswami Ай v. Athmarama diyar, 2 
Ind. Ons. 612; 38 M. 281; 19 W. L, J. 290; 5 M. L. T. 
84 Iyetaly Swrayya ү. Nalamitlé Venkanna, 9 Ind. 
Сая. 840; 0 М. І, T. 328, referred to, 

Appazxvma Naywealw т. Ramanna, 28 M. 92; 9 M. L. 


и oo in 
a particular way, e. g, by re-peyment of the debt in 
a particular manner, an agreement whareby а lesser 
amount was agreed io be taken in full di or a 
different period was .flxed, would be & variation of 
the terms and would fall within section 09. 


mortguge-deed, reciting that the bond was cancolled 
and returned as the amount due was paid. 

Hari Маган, Banerjee v. Shama Sundari Dasi, 6 Ind, 
Oes. 159, 87 О. 580; 11 C. L J. 551, Uppalakaedi Kunhi 
Eeh T Кызмат Vithal Kottaprath, 19 М. 988, re- 

e to. 


Becond appeal against the decree of the 
District Oourt of Trichinopoly, in Appeal 
Suit No. 491 of 1911, preferred against that 
of the Oourt of the District Munsif of 
пае in the OriginalBuit No. 441 of 


Mr. Т. Narasimha Asyangar, for the Appel- 
ak ppe 


Mr, Т. Rangachariar, tor the Respondent,” 
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` BAMAGIRI LAX3HMI АММА) t. BRINTYASA AIYAXGAR. 


JUDGMENT.—The 3rd defendant is the 
appellant. Defendanta Nos. 1 and 2 are 
Sisters, while the plaintiff is their brother 

^gnd the 8rd ‘defendant their niece. The 
plaintiff filed Original Suit No. 60 of 1900 
against the lst defendant and obtained a 
money decree, in execution of which he 
attached and purchased on the 11th August 
1908 the mortgage-debt slleged to be due 
by the 2nd defendant to the Ist defend- 
ant on a deed of mortgage dated the 26th 
November 1890. Prior to his purchase, the 
Qnd defendant sold the mortgaged property 
to the 8rd defendant by a registered deed. of 
sale dated the 20th June 1901; the deed 
of mortgage, with an endorsement that the 
amount due on it had been paid, was given to 
the purchaser. Tho suit out of which this 
second appeal arises was filed by tbe plaint- 
iff as purchaser of the mortgage-debt for 
the recovery of the amount due on the ground 
that the mortgage was not discharged and 
that the sale to the 8rd defendant was a 
fraudulent transaction entered into with the 
object of defrauding him. The 8rd defendant 
pleaded inter alta that the sale to her was bona 
fide and for consideration and that the mortgage 
was discharged by payments made by the 
2nd defendant to the ‘lat defendant ont of 
moneys paid by the 8rd defendant. 


The Tistrict Mupsif disbelieved the 
evidence of discharge and held that the 
amount due on the mortgage was not 
paid. On appeal the District Judge 
held that it was proved to the oxtent of 
Re. 215, and modified the decree of the 
District Munsif. The 3rd defendant files 
this second appeal against that part of 
the deoree as in favour of the plaintiff and 
the plaintiff has filed & memorandum of 
objections against that part of the decree 
which modified the decree of the District 
Munsif. 

The only issue raised on thia part of the 
case was issue No. 8 which runs as followg: — 
“Was the plaint debt paid up as alleged by 
the 3rd defendant?’ Treating the case as 
one of discharge, pure and simple, it is 
difficnlt to see how we can in second appeal 
disturb the findings of fact. 

It ія argued by the appeliant’s Vakil that 
as it was.open to the mortgagee to remit the 
whole or any part of the mortgage debt, as 
the mortgagor and mortgagee agreed to treat 


the mortgage as discharged long prior to the ~ 
attachment and purchasé by the plaintiff 
and as the property was sold free from all 
encumbrances to the 8rd defendant, it was not 
open to the plaintiff to treat the mortgage 
as subsisting. It is also argued that section 
53 of the Transfer of Property Act has no 
application dg there is no transfer of any 
immoveable property, but only the relinquish- 
ment of a‘debt without any benefit "having 
been reserved for the transferor. 

. The endorsement, Exhibit I, on the deed of 
mortgage (Exhibit A) runs as follows: 
"1901 May 20, Towards principal and 
interest on this bond ‘the amount received 
previously in several instalments is Ra. 870. 
Tbe amount rereived in cash to-day is Rs. 215. 
Total Ha. 1,085. Ав this sum of Rs. 1,085 
has been paid, thia bond has been cancelled 
&nd returned". The mortgage, therefore, was 
alleged to have been discharged by payments 
made from time to time amounting to, Hs. 870 ` 
and a payment of Rs. 215 madeon the date 
of .the endorsement. Both Courts have 
found that Rs. 870 was not paid and baving: 
regard to the relationship between the defend- 
ants and the fact that the plaintiff had 
obtained & money decree against the lat 
defendant shortly before the endorsement 
and sale to the 8га defendant, there can ba no 
little doubt that the object of the defendants 
was to prevent the plaintiff from attaching 
the mortgage debt. The effect of a creditor 
voluntarily remitting the whole or a portion 
of a debt will be to put it out of the reach 
of his creditor just as much as a gift of the 
debt to a third person. In either case there 
is no consideration for the transaction and 


- though section 53 of the Transfer of Property 


Act will not apply in terms, the principle on 
which it is based will apply. It isnot 
necessary under section 53 that the transferor 
should resorve a benefit to himself, as gifta to 
to в third party are as much voidable as 
other transfers. Supposing that the only 
property & person has is alarge sum due to 
him from a relation of his and that he to 
defeat his creditors, remita the debt, is there 
any principle on which the case can be distin- 
guished from one where he makes a gift of 
the debt to a third person? We think not. No 
anthority has been cited for such a distinction 
being drawn, and it would open & wide door 
to fraud if the remission of a debt із placed 
on a different footing from a transfer, 


t 
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;' Even assuming thatthe parties ngreed to 
receive Hs. 215 in full settlement of the 
mortgage-debt and that the transaction was 
bosa fide, the mortgage having been created 
by & registered document, it cannot be can- 
celled or rescinded either orally or by an 
unregistered document. Exhibit I, the 
endorsement on the mortgage bond, was 
cancelled and returned as the amount due 
was paid. It, therefore, falla under section 
17, clause (n), of the Registration Act. Нач 
Narain Banerjee v. Shama Sundars Dast(1) and 
Uppalakandt Kunhi Kitii v. Kunnam Mithal 
Kottaprath (2) were cases where the endorse- 
ment о? receipt did not purport to extinguish 
the mortgage. Exhibit I cannot, therefore, be 
received in evidence to prove discharge. Nor is 
oral evidence admissible to show cancellation. 
In Srintvasaswami Atyangarv. Athmarama Atyar 


(3) it was held that seotion 92, clause 4, of the. 


Evidence Act precludes evidence of an 
oral agreement to rescind aregistered contract. 


. This case was followed in Iyealy Surayya v. 


Nalamilis Venkanna (+). It has, no doubt, been 
held in Appamma Nayuralu v. Reumanna (5) 
thataninstrument which purportato extinguish 
almortgage might even if unregistered, be 
received in evidence of payment and 
that oral evidence can be admitted in proof 
of payment, evenif the receipt was in- 
&dmissble for want of registration. A similar 
view was also taken in Trimbak Gangadhar 
Ranade v. Bhagwandas Mulchand (6), Канва 


Bapanamma v. Кантка Kishnamma (7). In 
these cases the question was one of 
discharge by payment. No terms were 


soughtto be varied, but it was sought to 
prove that the debt was. extinguished by 
payment, that is, that the contract wes ful. 
filled in the manner specified in the register- 
ed deed of mortgage. ` Where however it is 


sought to prove that though the parties 


provided in the registered mortgage for 
performance in в particular way, e. g., by 
repayment of the debt in a particnlar manner, 
ап agreement whereby a lesser amount 
was agreed to be taken in full discharge or a 


сео 589, 11 € L. J. 551. 
2) 19 AL. 288. 
-(8] 2 Ind. Ова. 612; 38 М. 281; 19 M. L. J. 280,65 
MLL Т. 84, 

4)9Ind Oas 340, 9 M. IL T. 828. 
зион 124 : 
6) 28 B. 848 Е 

(7) 80 M. 231; 17 M. L. J. 99. 
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different period. was fixed, would be a 
variation of the terms and would fall within 
section 92.. . > | + 

The second appeal fnils and ія dismissed 
‘with coats. The memorandum of objections 
is also dismissed with costa, ag ib does not 
raise any question of law. | 

"i Appeal dismissed, 


. QALOUTTA HIGH COURT. . 
Бхоохр Civiv-ApPEAL No. 1589 or 1913. 
' July 29, 1914. 
Preseni:—Mr. Justice Holmwood and 
Mr. Justice Ohapman. 
Srimaty AMINUNNISA—PrADITIFP - 
à —APPRLLANT 


5 VOTT 
JINNAT ALI, AND ANOTHER — DRERNDANTE— 


RxsSPONDRATS. 

Igadlord and tenant—Under-ratyati holding, not 
truesferable— Tena: e, tchen can be transferred—. 
Tenancy Act (ЕШ оў 1885), ^. 40, apphoability of— 
Ralynguishment or abandoninent—Tranafer of the whole 
holding— Landlord, right of, to eject. 

An under-rasyat: holding is not transferable. Where в 
tennre or holding, apart from the Transfer of Property 
Act, is not transferable, it cannot become sò unless 
it is expressly made so by some other Statute, 

Hira Mot v. Annoda Prosad Ghosh, 7 О. Iu 
J. 553 at p. 555, referred to. 

Where transfer of the whole holding has been 
made, the landlord is ordinarily entitled to enter an 
the hol and a relinqulahment of the  wholo 
holding without any proof of paymont of reni or Any 
arrangement made to pay the rent is а relinquishment 
in fact, which would entitle the landlord to eject . 
the tenant. Section 40 ofthe Bengal Tenancy Act 
does not apply to such а case. 

What is relinquishmeni or abandonment depends 
on the substantial effect of what has been done in 
each case. 

Appealagainst the decree of the District 
Judge, Noakhali, dated the 22nd of April 
1913, modifilying that of ‘the Munsif, first 
Court, st Sudharam, dated the 30th of April 
1912. А l 

Babu Hø Lal Guha, for the Appellant. 

Babu Hem Ohandra ` Sen, for the Respond- 
ents. 

JUDGMENT.—This &ppeel arises ont of 
a suit brought by the plaintiff for declaration 
of her rasyait right in the land in suit and 
khas possession thereof. It appears that the’ 


: plaintiff became 16-annas tenant- of an ocon- 


penoy holding by purchase from her husband 
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in the year 1814 and ‘that she then found 
thai: the under-ratyat on the land, , who 


ja defendant: No. 2, had sold the ander- 


. rasyaiv to defendant No. 1 eight yearn before, 
in 1308. - 

It is admitted that the lease was only 
. .for & term and it appears that now that lease 
must have expired, since more than nine‘years 
have elapsed from the time when it was 
sold to defendant No. 1. Be that as it may, 
16 is conceded that the learned Judge’s Bnd- 
ing that all lease-hold property is saleable 
and that there is nothing inthe Bengal 
Tenancy Act to prevent the sale of an under- 
ratyati ia not- a correct view of the law. 
That isa rule of English Law and it is in- 
corporated in the Tranefer of Property Act. 
But the Transfer of Property Act by section 
117 clearly excludes all agricultural lands 
from that rule, and the true rule is as was 
laid down by the late Bir Francis Maclean in 
the case of Hira Moti Dasayya v. Annoda Prosad 
Ghosh (1), that where a tenure or holding 
apart from the Transfer of Property Act is 
not transferable, it cannot become so unleas 
` it ig expreesly made во by some other Statute. 
The learned Chief Justice pointed ont, if it 
had been intended to make holdings trans- 
ferable which were before non-transferable 
we might have expected the Legislature in 
‘framing the Bengal. Tenancy Act to have 
said so. It was clearly laid down in 1878 
by Ohief Justice Garth and Jackson, J.,^ that 
jumi rights ofa kwrpha under-tenant are 
not transferable without the consent of the 
ratyat landlord. ` Mr. Justice. Jackson goes 
во far as іо вау, “I would only add that I 
never heard before that the question as to 
the possiblity of selling a kurpha tenant’s 
right could be raised, and it appears to me to 
be contrary to the nature of things that 
such a thing could happen." The Tenancy 
Act has not made any change in the law 
as laid down there, and it must be held as 
a matter of law, contrary to what has been 
said .by the learned Judge in the Court 
below, that an under-ratyati is not transfer- 
able. 

That being so and the plaintiff being the 
landlord of the entire 16 annas and the 


(1) 7 O, L. J. 858 at p. 555. 





AÀ: the toase referred to is Bonomalt 
Bajadur +. Koylash Chanter Mojoomdar, 4 О. 135——Иа. 
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defendant having transferred the. whole 
holding to defendant No. 1, the case falls 
within the second heading ete the recent 
Full Bench ruling. Where the transfer of the 
whole holding has been made, the lnndlord 
is ordinarily entitled to enter on the holding, 
and such a relinquishment as the relinguish- 
ment of the whole 16 annas without any 
proof of payment of rent or any arrange- 
ment made to pay the rent 4a - certainly 
a relinquishment in fact which would 
entitle the plaintiff to eject the defendant. - 

Itis sought to be argued that an under- 
raiyat cannot be ejected except under section 
49 of the Bengal Tenancy Act. But the 
answer to thet is that the defendant. No. 2 
bas by hia own acta ceased to be an under- 
raiyat , and defendant No. 1 haè never 
obtained the status of an under-raiya!, 
therefore, section 49 does not apply. It has 
further been contended thet every transfer 
does not operate as an abandonment or as 
forfeiture. But the transfer, which is found 
аз а fact by the Munsif in the first Court 
and has not been set aside by the Jüdge in 
this case, is certainly such a transfer as 
would in our opinion constitute & complete 
abandonment in fact, and what is relinquish- 
ment or abandonment has been held by the 
Full Bench to depend on the substantial 
effect of what has been done in each case. 
The substantial effect of what has been 
done in this case appears to be that the 
recent purchase has deprived the plaintiff 
of the;tenant to whom alone she could look 
for her rent and to whom опе she could 
look for the proper oultivation of her hold- 
ing; and we do not know who the’ defendant 
No. 1 may be or whether he isin any way 
& proper person to cultivate her land. It 
does not appear that any rent haa been paid 
since the year 1806, at any rate that it has 
been paid to the plaintiff. 

The appeal must, therefore, be decreed. 
The judgment and decree of the lower Appel- 
late Court are set aside and those of the 
Munsif restored, with costs in all Courta to 
the plaintiff. 

Appeal allowed. 


+ 
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OALOUTTA HIGH COURT. 
Saconp Отуп, Аррйлт, No. 2970 or 1911. 
April 8, 1914. :‹ 
Preseni:— Mr. Justice Holmwood and 
Mr. Justice Chapman. 

KALA GAZI AND orHass—DEFSNDANTS— 
APPELLANTS 


versus 
MAHESWAR OHAUDHURI—P tamtirre— 
RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), s. Ag —Under- 
Te for ret by raiyat  dumussd— Бов 
judicata as to title—Under-raiyat clanming to hold 


Tho plaintiff, a gomastah of the landlord of a village 


obtained certain lands from the landlord and let them 
оше defendant- In а previous rent suit brought 
the plaintiff againstthe dant, the defendant had 


; ihathe hadalwayspaidhis rent to tho plaintiff 
or the benefit of the landlord aud that the plaintiff 
wea nothing more thun s gomastah, and he was а raiyat 
h under the landlord. The rent suit 
was decided in favour of the defendant; and the plaint- 
iff then sued that in establishment of his title as 
raiyat he could eject the defendant’ without добое as 


& trespasser: 
Held, that tho decision in the b шь. а not 
operate as res judicata on the qu on of title of the 


thet the defendant ‘could not be evicted withous 
notice to quit as required by section 49 of the Bengal 
: Tenancy Act 1885. 
Dhora Kasri v. Ram Jewan Kairi Mahton, 20 О. 101, 
followed. 
Fkabbar Sheikh v. Hara Bawah, 8 Ind. Cas. 0005 15 
О. W. М. 885,18 О. L. J. 1, distingutshed. 


Second appeal against the decree of the 
Bub-Judge, Tippréah, dated 17th Joly 1911, 
reversing that of the Munsif of, Nabinagore, 
dated 6th June 1910. 

Moulvi Nuruddin Ahmed and Babu Rajendra 
Prosad, for the Appellant. 

Babus Tarakishore Ohaudhuri and- Bepin 
Chandra Mullick, for the Respondent. 

JUDGMENT.—This isa second appeal ina 
‘suit in which the plaintiff sued for. khua 
posséssion ої some land mentioned in 
schedule II of his plaint. 

It appears that the plaintiff was ‘the 
gomastah of the landlord of the. village 
and that -he obtained certain lands: from 
the landlord and let them out to the 
defendant: In & previous rent suit brought 
by the plaintiff against the defendant, 
the defendant pleaded that he always paid 
his rent to the. plaintiff for the benefit of 
ihe landlord and that the plaintiff was 
nothing more than а lere and he was 
[Н rigat ш? direotly euuder the lsnd- 


INDIAN CASES, 


; limitation. 


- 273 


lord. That rent suit was decided in his 
favour, and the plaintiff now sues that 
in establishment of his title as raiyat he 
can eject the defendant without notice as 


r. 

The first point that was taken by the 
defendant was that the case is barred by 
limitation, inasmuch as the plaintiff had 
been: unable to prove that he was in 
actual possession within twelve years. The 
first Court found that there was such 
limitation. The lower Appellate Court has 
clearly found that within four or five 
years the plaintiff was in possession as 
raiyat of the land and is the defendant's 
Inndlord, and, therefore, there was no 
This decision, we think, cannot 
be impugned. ` 

The next question raised was the question 
of res judicata. It was urged on behalf of 
the appellant that the decision in the rent 
suit operated as ressudicata,, во as to bar 
the plaintiff from putting forward his title 
as superior landlord to the defendant. We 
think that the case of Sahadeb Dhali v. Ram 
Rudra Haldar (1) entirely disposes of this 
contention. 

But then there comes the third а 
whether the plaintiff can eject the defend- 
ant without. notice. “It seems to us that 
as regards this question he is on the 
Horns of a dilemma. If he pleads denial 
of his title in the rent buit and the finding 
against him in that suit did not operate as, 
res judicata, then he has to allege, as he does 
allege in his plaint, that the defendant is 
still his under-restyaé and that he is stilla 
raiyat. Now if he alleges that, then it seems 
on the authority of the rulings of this Court 
[we may refer to the case cited by the 
learned Subordinate Judge, Dhora Kasri v. 
Ram Jewas Kairi Mahton (2)] that where it 
is found by .the lower Appellate Court that 
the defendant was an  under-raiyai ' of 
the plaintiff, he conld uot be evicted 
from his holding except after notice to 
quit, and this applies to all cases фо 
which the Bengal Tenangy Act applied. We 
are referred as against this decision to 
& decision in Fayag Dhali v. Aftabuddin 
Sirdar (8), and to в case reported as Hkab- 


20 С. 101. 


10 0. м. Ж. 830. 
2 60. W. N. 070. 
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bar Sheikh v. Hara Bewah (4), where the case 
nf Dhora Kairi v. Ram Jewan Kairi Mahton 
(4), to which we have just referred, is 
discussed and distinguished. We may say 
- that inthe same way as Dhora Кага case 
(2) is distinguished by the learned Chief 
Justice from the case that was before him, 
во we can distinguish Ekabbar's case (4). 
This cass appears to us to fall within the 
rule in Daora Katri’s caso (2), and that rule 
has never been doubted. In the case in 
Kkabbar Sheikh v. Hara Bewah (4), there was 
no question of under-raiyati or of notice, 
and it appears to us that if the plaintiff 
were to carry his plea of resjudécaia so far 
па to exclude the defendant's right to any 
notice, then he would be in grave jeopardy of 
himself falling within the law of res judicata, 
* which we have just now held does not apply. 

16, therefore, appears to us consonant with 
justice and with the true interpretation of 
‘law to hold that the plaintiff, having in 
‘this case pleaded that the defendant was on 
under-ra:yat and the defendant not having 


denied tenancy in the land but having: 


stated that he held it on a higher basis, he 
stillrémains on the finding of the lower 
Courts an under-raiyaté and can only be 
ejected upon notice. For these reasons we 
decree tke appeal and the plaintiffs suit 
must be dismissed withont prejudice to any 
action that he may take under section 49 of 
the Bengal Tenancy Act. : 

«We make по order as to costs, as the plaint- 
iff hag lost his rent for о long time. 


Appeal allowed. 
(4) 8 Ind. Cus. 660 15 C. W. М. 885; 18 O.L J. 1. 





MADRAS HIGH OOURT. | 
Bscomp Orvis Arrear No. 1270 or 1912. 
Civi, Beyisiox Peririoss Моз. 899 
axp 1027 or 1912. 
October 15, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
хастаи RAMI REDDE AND OTHERS 
еы 
versus 
VAVILLA VENKATESAM аяр OTHERS— 
DEFESDANTS— RESPONDENTS, 


validity of —Right of bona fide lessee. 


Tho рант pancreas uit cu а mort- 
fano tu und it A tho frs, Court ànd 


while an peel against that dismissal order was 

the mortgagor let the revenue of the mort 
gagod land fall‘into arrears and had it broughs 
to sale by tho Retonno Department for tho recovery 
of such arrears and purchased the property himself 


purchased by but he failed to get actual posses- 
sion as the judgment-debtor had let the lands to 
tho first defendant. Tho plaintiffs then sed for 
poseossion of the land and the crops standing on it: 
Held, that the sale undo tho mortgage decree was 
valid and conveyed the fuf title to the раш, as 
the 2nd defendant was only the beramtdar of the 
plaintiff's judgment.debtor, who was the owner not-: . 
withstanding the revenue sale, and that the first 
defendant who was в bonza fide lessee of the properties 
from the 2nd defendant was entitled to the crops 
raised during the continuance of the lease, and that 
the auction-purchaser could only get the rent during 


tho remaining on of tho tenancy. 

Section 59 of the Revenuo Act has no 
application ina caso where tho mortgagor purchascs 
tho property at a revenue salo bemzsu in another 

"а name and tho reyeuns sale need not bo act 


uside by a mortgagee suing ou a mortgage. 

Second appeal against the decree of the 
District Court of Nellore, in Appeal Suit No. 
194 of 1911, preferred against that of 
the Court of the District Munsif, Kavali, 
in Original Suit No. 449 of 1910, and petitions, 
under section 115° of the Oode of Civil 
Procedure, praying fhe High Court to revise 
the decrees of the District Conrt of Nellore, 
in Appeals Suita Nos. 187 and 186 of 1911 
respectively, against those of the Court of the 
District) Munsif of Kavali, in Original Suits 
Noa. 325 and 329 of 1910 respectively. 


Mr. P. Nagabhusbanam, for the Appellant. 
Mosars. А. №. Sitaram and В. Somayya, for 
the Respondents, 


JUDGMENT.—The plaintiffs are the 
appellants. They had brought a suit, Original 
Suit No. 108 of 1896, to obtain a mortgage 
decree against one К. Subbayya. That suit: 
was ultimately dismissed by the first Court 
abont the beginning of 1906. The plaintiff 
appealed against the dismissal of that suit 
to the District Court in Appeal Suit No. 171 
of 1906 on the file of the District Court of 
Nellore. While that appeal was pending, the 
heirs of the defendant Subbayya let the 
revenue of the mortgaged Iands fall into 
arrears, bad it brought to sale by the Revenue 
Department for the recovery of such arrears 
and purchased the lands themselves in such 
revenue sale in December 1908 in the name 
of the 2nd defendant. The plaintiff sucoeedod 
in his Appeal Suit No. 171 of 1906 in obtaining 
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a decree for sale of these properties on the Ist 
November 1907 (See Exhibit B). He brought 
the properties to sale in pursuance of that 
morigage-decree, asthe properties of Subbeya's 
heirs who are his judgment-debtors, &nd 
purohased them himself in the year 1909 (Ex- 
hibit 8.) He seems to have also obtained a 
sort of posseasion through Court at the end of 
October 1909, but he was unable to get actual 
possession as the first defendant had been let 
into the lands as leasee by the judgment- 
debtors, who made the first defendant’ execute 
the muchilika (Exhibit VIII) in July 1909 to 
their creature, the 2nd defendant, for a term 
of three years. р 

These are the facts found by the lower 
Appellate Court as we understand its judg- 
ment. The lower Appellate Court on these 
facta decreed the plaintiffs’ claim for possession 
of the lands as against the defendanta Nos. 1 
and 2, butdismissed tho plaintiffs’ slaim for the 
crops which stood on the land on the date of 
delivery through Court to the plaintiffs and 
which the Ist defendant had bona fide raised 
as lessee of the land. The plaintiffs’ appeal 
relates only to the disallowance of the value 
of the said crops which the mediator, the 3rd 
defendant, gave up to the lessee, the lst 
defendant. The reason given by the lower 
Court for disallowing the value of the said 
crops was that the question was res judicata by 
the decree in Original Suit No. 825 of 1910, 
which was heard with Original Suit No. 449 
of 1910 ont of which this second appeal has 
arisen. The learned District Judge is, 

` however, mistaken in holding that the plaint- 
iffs did not appeal against the decree in 
Original Sujt No. 325 of 1910 on this question 
of the Ist defendant's liabilty to give the 
plaintiffs the value of the crops. Further even 

sifthey did not so appeal, the Full Bench case 
in Panchanadha Velan v. Vasihinatha Sastrial 
(1) shows that such failure to appeal could 
not make the decision on that question res 
judicata as the ваше question was raised in 
the appeal in the other suit filed contem- 
poraneoualy. 

We however think that, on the finding that 
the Ist defendant was & bona fide lessee who 
raised the crops during the continuance of a 
lease which waa not affected by the plaintiff's 
mortgage-decree for sale, the plaintiff's claim 
for the crops raised by the Ist defendant was 


(1) 29 М. 333; 10 M, L. J. 632 


rightly rejected. Order XXI, rule 96, Civil 
Procedure Code, recognises the right of a 
tenant who is not affected by a deereo to 
occupy the land till his tenancy is over, if the 
period of the tenancy was the usual or a 
reasonable term. The crops raised during 
his tenancy of course belong to him. The 
purchaser at the Oourt sale can only get the 
rent during the remaining portion of the 
tenancy. The second appeal, therefore, fails 
and is dismissed with the Ist defendant’s 
costs, . 

The 2nd defendant's legal representatives 
(respondents Nos. 3to 5) have filed a memo- 
randum of objections, contending that plaint- 
iffa' suit is barred by limitation and ought 
to have been dismissed in its entirety as the 
plaintiffs did not bring their suit within six 
months of the revenue auction gale at which 
the 2nd defendant purchased the property. 
They rely on section 59 of the Revenne 
Recovery Act and on the cases reported in 
Venkata v. Ohengadu (2), Narayana 
Nambudri v. Damodaran Nambudri (3) and 
Raman Naidu v. Bhassori Sanyasi (4). 

Though the plaintiffs state in paragraph 12 
of the plaint that if the Court is of opinion 
that the plaintiffs should have the revenue 
sale set aside the cancellation of that revenue 
sale is also prayed for among the reliefs in 
this suit, they state in the previous sentence 
that there is no neceasity for their having the 
revenue sale set aside. On the facts found, 
we hold that it is not necessary to have the 
revenue sale set aside because it has been 
decided by the lower Courts that tbe 2nd 
defendant was only the benanwdar of the 
plaintiffs’ judgment-debtors; the latter con- 
tinued to be the owners notwithstanding the 
revenue sale certificate issued in 2nd defend- 
ants name, and the sale under the mortgage 
decree passed against them transferred the 
title to the plaintiffs. The memorandum of 
objections is, therefore, dismissed with 
plaintiffs’ costs. The connected Civil Revi- 
sion Petitions No. 899 and 1027 of 1912 follow 
the result of the second appeal and are dismiss- 
ed with the respondents’ costs. 

` Appeal dismissed 
Petition dismissed 
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OALOUTTA HIGH COURT. 
Appeal FROM ORIGNAL Duong No. 96 

or 1913. 
August 26, 1914. 
Present:—Justice Bir Asntosh Mookerjee, Kr., 

. and Mr. Justice Beacharoft. 
SUSIL KUMAR BANERJEE —Oossucror 
К — APPELLANT 


7 versws + 
APBARI DEBI AND OTH3ES— PETITIONNRS— 
Raspoxpzwre. 
Will —Gwooession. Act (X of 1806), s 40— Testa. 
, mentary capacity, mooning  of— Bardem of proof— 
Opinions of wiimessos competency, 


to a i is property and 
to form а ju ent with respect to the parties whom 


he decided to 


by good reasons founded on facts which warrant 
them. | 


Mere ability to sign one's namo does not necessarily 

imply the possession of the ful mental powers 

for & valid of property. Nor is 

it wafficient to show thatthe testator was oonscious 
when he executed the instrument, 

A Court will not rejects Will mersly because its 

terms a clear evidence 


ppear extraordinary, 
of due execution by a competent testator. But where 


the terms are unusual 


of sound mind when he gives 
instructions for & Will but at the time of ai 


восерба the instrument drawn in puranance thereof, 
even not able to follow its provisions then, 
‘he must be deemed to be of sound mmd when it is 
executed, 


The eminently lies on him who seta up a W 
ай Mou fa du tu. rude о. 


pain, ond there was no information whatsoever either 
ав to instructions, if any, given by him, or tho timo 
when and the the directions were 


Nui no evidence to show that the 
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Held, (1) that the propounders had failed to 
establish that the testator had sound and disposing 
mind-when he affixed his signature to the Wilk 

(2) that the propounders could not be given any 
further opport of filling up the deficiencies in the 


proof, offered by them as there wase real danger of 
manufacture 


and manipulation of evidence if 


witnesses wero allowed to speak to eventa which 
happened many years ago. P 

The principle that “it is always difflouls for Judges 
who have not seen and heard the witnesses to refuse 
to adopt the conclusion of fact of those who have,” is 
not of universal application. Where the case is one 
not so much of estimate of credibility of witnesses 
who have been believed by the trial Oourt, as of the 
effect of their statements, on the assumption that they 
have spoken the truth, the Appellate Court will refuse 
to ado the oonolusion of the triel Court if good 
gro are shown. 


Appeal against the decree of the District 
Judge of Alipur, dated the 2nd · January 
1918. . 

Babu Susi Madhab Mullick, for the Ap- 
pellant. 

Dr. Dwarka Nath Mitra, Babus Pramatha 
Nath Ganguli and Probodh Ohandra Dutta, 
for the Respondents. 


JUDGMENT.—This appeal is directed 
against the grant of Letters of Administration, 
with в оору of the Will annexed, to the 
estate of one Haralal Banerjee, who died on 
the 22nd August 1895. Нагыз]. Banerjee 
was the eldest of three brothers, of whom 
the second was Kaliprasanna Banerjee and 
the youngest was Sarat. Ohandra Banerjee. 
in 1890 в suit for partition had been 
brought by the youngest brother, and when 
Haralal died, the brothers had apparently 
ceased to be members of & joint family. . 
Haralal left a widow, Nistarini (who is 
described as his second wife), р daughter 
by her named Faring, altas Bukamari, and 
four other daughters by his first wife, 
Gangamani, who hed predeceased him,, 
namely, Apsari, Puti alias Sarojini, Baraburi 
alias Promila and Ohotaburi alias Sorosibala. 
At the time when Haralal died, his wife 
Nistarini was in the family way and was 
on the 15th November 1895 delivered of 
a posthumous son, subsequently named Susil 
Kumar Banerjee. On the 19th February 1919, 
more than sixteen years after the death of 
Haralal, his three daughters by the first wife 
(other than Promila who had died meanwhile) 
applied for Letters of Administration to his 
estate with copy annexed of a Will alleged 
to have beep executed by him on the day 
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of his death. The application waa opposed 
by the infant воп of Haralal through his 
mother, on the ground that thealleged Will 
was not genuide and that his father had 
no testamentary capacity at the time when 
he is anid to have executed the instrument. 
The District Judge has pronounced in favour 
of the Will and has directed Letters of 
Administration to issne to the three surviv- 
ing daughters by the first wife, each of 
whom i8 & legates under the Will. On the 
present appeal, preferred by the infant 
through his mother, it has been argued 
that the genuineness of the Will has not 
been established, and that the propounders 
have failed to discharge the burden which 
lay upon them to prove that the deceased 
had testamentary capacity at the time of 
the alleged execution of the Will. Before 
we examine the evidence, it is desirable 
to set out briefly the provisions of the 
Will. 


The Will recites that the executent had 
been suddenly attacked with illness, that 
his body had become very weak and that 
he was in apprehension of death. The Will 
then states that the testator had no male 
issue, that he accordingly thought it advis- 
able to make some arrangement, and that 
to carry out his directions, he appointed 
his brothers Kaliprasanna and Sarat Ohandra 
as the execators. Then follow two schedules: 
in the first, the debts and asseta are stated ; 
in the second, various legacies are specified. 
In the firat schedule, in the enumeration 
of the assets, a sum of Ва. 5,595 is men- 
tioned аз money fur purchase of в house; 
this, it has been said, is an erroneous 
statement, as & house had been purchased 
precisely for that sum on the 12th November 
1893 (Hxhibit B). Inthe second schedule, 
there is a legacy of Hs. 2,000 for the eldest 
daughter Apsari, Ra. 1,500 for her daughter, 
Rs. 1,000 each for Puti, Baraburi and 
Ohotaburi, Ба. 2,000 for the marriage of 


Faring (the daughter by the second wife) 


and an additional sum of Rs. 1,000 for 
her. There is also a direction to pay 


- Ra. 100 to one Nanigopal Mookerjee, possibly 


the sister’s son of the testator. There is 
finally a direction that the balance do 
belong to hia wife Nistarini. -The Will 
purports, òn the face of it, to bear the 
signatures of two attesting witnesses, Satya 
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Charan Mookerjee and Ohandra Kumar 
Bannerjee, both residenta of the locality 
where the testator resided, the former n 
medical practitioner, the latter a Government 
pensioner. 

Before we determine whether the alleged 
testator was of sound mind, within the 
meaning of section 46 of the Indian Sucoes- 
sion Act, we must consider how far the 
case for the petitioner is affected by the 
fact that there has been a delay of many 
years before the Will has been actually 
produced in Oourt. The District Jadge has 
held that satisfactory explanation has been 
offered in this respect and that the mere 
fact of delay does not tend to throw doubt 
upon the genuineness of the Will. Im con- 
currence with the District Judge we hold 
that, after the death of Haralal, the Will 
was in the custody of his youngest brother, 
Sarat Chandra, and that after the death 
of the latter, the Will was found amongst 
his papers by his son Krishnahari, who, 
after some delay, made it over to Apsari, 
the eldest daughter of the testator. The 
evidence shows that Krishnahari found the 
Will among the papers of his father in 
April 1911, but did not make it over to 
Apsari till November 1911; as he explains, 
he took time to consider whether he should 
make over the Will which had been kept 
by his father in the iron safe so long. [t 
is needless to consider whether this is an 
absolutely &rue explanation of his conduct; 
it is not altogether improbable that he 
decided to deliver the Will to Apsari, only 
afier his mother had been sued by the 
infant son of Harelal for recovery of money 
due on & promissory note executed by his 
father. It is only necessary to observe that 
it is proved that Apsari did nob obtain 
possession of the Will till within three 
months of the date when she, along with 
her two sisters, applied for Letters of Ad- 
ministration. In these circumstances, we 
hold that the delay in the production of 
the Will has been sufficiently explained. 

Two points now require consideration, 
namely, firs, whether what purport to be 
the signatures of the testatoron the Will 
wero made by his hand, and, secondly, 
whether he had at the time sound mind 
within the meaning of section 48 of the 
Indian Succession Act. As regarda the firtg 
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question, we are inclined to adopt the view 
that the signatures are genuine. No good 
reason haa been assigned to discredif, in 
this respect, the testimony of the two wit- 
nesses who have deposed that the testator 
signed the document. We are fortified in 
this opinion by & comparison of the signa- 
tures inthe Will with the admitted signatures 
of the testator. There is a striking re- 
somblanoe between the two sete of signatures, 
but not that absolute identity whioh, in 
many instances, may furnish indications of 
deliberate imitation by the careful forgerer. 
The first signature, however, on the face 
of it, gives ample indication that it had 
been written by a man in a very feeble 
state of health. The second signature consista 
of initinls and ends in a scrawl, as if the 
effort to make the first, signature had proved 
too much for the strength of the executant. 
We now proceed to consider the second ques- 
tion, namely, that of testamentary capacity, 
on the assumption thatthe Will wns signed 
by Ната]. 


It appears from the evidence on both 
sides that Haralal had been ill for about 
ten or twelve days before hedied. It is 
also clear that he had an attack of fever, 
but, the medical witness for the petitioners 
adds that he had also dysentery. He waa, 
during the first week of his illness, under 
the treatment of o Kabiraj. Three days 
before his death, Satya Charan Mookerjee, 
an Allopathic Medical Practitioner, was 
called in. He treated him for two days. On 
the third day, he called in, for purposes of 
consultation, Dr. Rejendranath Mallik. This 
‘was on the day thatHaralal died. Theevidenoe 
on both sides shows that Dr. Mallik came to 
see the patient in the afternoon between 5 and 
6; according to Satya Charan, Dr. Mallik 
attended also in the morning. It further 
appears, from the evidence on the side of 
the objector, that on the same day, at 
about 2 r.u., Manimohan Mookerjee, father- 
in-law of  Haralal, called in another 
physician, Dr. Mobendranath Ray. Satya 
Charan admits that he himself came to see 
the patient twice on that day, once in the 
morning anda second time in the after- 
noon. Haralal died early in the evening. 
The evidence indicates the time as between 
7 and 8 o’olock, possibly a little later. 
We bhaye, therefore, the fact that the 
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physicians attended onthe dying man five 
times in the course of the day, namely, 
Satya Charan twice, Dr. Mallik twice and 
Dr. Ray once. The Will is said to have 
been executed by Haralal in the afternoon 
between 5 and 6 г.ы., £6, about two hours 
before his death. The frequent visite of 
the different physicians indicate plainly 
that the condition of the patient was grave, 
and there are other oircumatances which 
unmistekably indicate that the illness had 
taken а serious turn at least two or three 
days before his death. We have, first, 
the fact that the mode of treatment was 
changed, and Satya  Oharan, in «whose 
charge the patient was placed, found it 
necessary to call in n consnlting physician 
on the third day after he had taken him in 
hand. We have, in the second place, the 
fact’ that messengers were sent to bring 
in the daughters of Haralal. Nanigopal, 
his nephew, went away to Jessore on the 
night of the 20th August and returned 
with Apsari on the morning of the 22nd 
August, the day on which Haralal died. 
The other daughters .arrived late in the 
same evening after Haralal had passed 
away. All these circumstances incontestably- 
show thatthe illness of Haralal had caused 
serious anxiety to his relations at least 
three days before his death and that, on 
the day of his death, his condition was 
such as to necessitate the attendance of 
three physicians on five occasions at his 
bedside. The Court must, consequently, 
scrutinise with care and caution the evidence 
as to his testamentary capacity, at the 
time when he is said to have executed the 
Will. 

It is unfortunate that of the three medical 
attendants, who saw the patient on that 
date, Dr. Mallik and Dr. Ray are both 
dead, and we are left with the testimony 
of the sole survivor, of whom it is no 
disparagement to say that he does not hold 
the diploma of any ‘recognised’ medical 
institution. It is & matter for legitimate 
comment that no attempt was made on 
behalf of the petitioners to obtain from the 
witness detailed information as to the 
nature of the illness and the condition of 
the patient. Batya Oharan made the some- 
what bald statement that Нагыз! died 
of fever and, dysentery and wrs in full 
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till 5-30 of time may sometimes scoount for the 


or 6 P. Satya Charan had been asked to  meagreness of the evidence or for lacuna - 
produce his prescription book; he did so thergin. But it isa matter for legitimate 


and was at liberty to réfreah his memory by 
reference thereto. It does not appear that 
he did so; but it seems probable that а 
reference to the prescriptions might have 
enabled him to give more definite informa- 
tion as to the condition of the patient 
than he ‘actually did. It also appears from 
the evidence on the side of the objector 
that Dr. Mallik injected some medicine into 


comment that, in the present case, no 
attempt whatever was made on behalf of 
the propounders to obtain the details from’ 
the witness; it is not as if the witness 
was asked to give the information and failed 
to recollect what he had noticed many yeara 
previously.  ' 

The difficulty in the way of the petitioners 

further enhanced by the fast that no 


the body of the patient when he saw him “ partionlars are given as to the time and mode 


in the afternoon. No attempt was made to 
get out from Satya. Charan what happened 
when Dr. Mallik came in, though it is clear 
from the evidence that the two met and 
were with the patient for some time. We 
have, on the other hand, the assertion of 
the witnesses for the objector that the tem- 
perature of Haralal was very high and that 
he was delirious. Even if it be assumed 


that there is an element of exaggeration in^ 


the descriptions given by the witnesses for 
the objector who are laymen, it cannot be 
seriously disputed that the evidence adduced 
by the petitioners is by no means convincing. 
The burden was upon the propounders to 
show thai the testator had testementary 
capacity t.e., capacity to comprehend the 
nature and effect of his act; to discharge this 
burden, it must be shown that he was uble to 
dispose of his property with undorstauding 
and reason, that he was able to renlise his 
position, to appreciate his property and to 
form a judgment with respect to the parties 
whom he decided to benefit. The direct 
evidence, upon which the propounders rely, 
is, from this point of view, not of much 
assistance; an assertion by a witness that 
the man was in full possession of his sensea 
is of little value; it is merely an’ expression 
of his opinion, the value of which depends 


of preparation ofthe Will. The two attesting 
wiinesses merely state that they signed tha 
Will. Satya Charan does not statein exami 

n&tion-in-obief the name of the person who 
had asked him to be an attesting witness, 
but in cross-examination it has been bronght 
out that the request came from the testator. 

Chandra Kumar'Banerjee cannot recollect 
who asked him to become a witness, Neither 
witness ів able to give any information as to 
whether there was a ‘draft and whether 
instructions had been given ns to the contents 
ofthe Will, and, if во, by whom. In these 
circumstances, the evidence of the writer 
would have been a valuable aid in determin- 

ing the question of validity of the Will. 

Satya Oharan cannot say who the writer was. 
Chandra Kumar Banerjee has no personal 
knowledge of the subject, but adds that he 
had heard that one Annada Prosad Sarkar 
was the aeribe.:Krishnahari then comes 
forward with the story that they had two 

officers, Bishinpada Banerjee and Annåda 

Prosad Sarkar, both of whom had left their 
service some years previously, He then 
states that the Will was in the handwriting of 
Annada Prosad Sarkar, and adds that Annadas — 
was in some village not known within Katna 
in the District of Burdwan. This is said 
obviously with a view to explain why Annada 


in a large measure on the facta observed by, had not been called. The next witness, 


him. As Williams, J., observed in Kinne v. 


Nibaran Chandra Mookerjeo, however, assert- 


Kinne (1), the opinions of witnesses as to| ed that Annada had a rice-shop in Kidderpore 


competenoy entitled 
regard, unless 
founded on facts which, warrant them. It 


is concievable that, at this distance of time, 


are to 


little| where the parties resided,-and, though asked, 
supported by good reasons} had not agreed to give evidence. In cross-exa- 


mination, it transpired that no corroboration 
could be obtaind of the allegation that Annada 


the witness might haye found it extremely} had refused to give evidence, because none 


difficult to recollect the facta he had then 


else besides the witness was present when 


observed; we are not unmindful that lapse! Annada is said to have made the statement. 


` (1) (1881) 9 Connectigat 102; 21°Am, Doo. 732, 


We have consequently the f.ct that the writer 
has not been called; i$ isnot proved beyond 
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doubt that a serions effort was made to obtain 
his evidence ; in any event, if the petitioners 
had good reason to suppose that he could not 
be trusted to tell the truth, they might have 
asked the Court to summon him, with liberty 
. to both parties to cross-examine him, if neces- 
sary. We have thus no information as to thé 
instructions, if any, given by ihe testator for 
the preparation of the Will, except the bare 
statement by Satya Oharan that he spoke 
about the Will for two or four days pre- 
viously. Even this does not give any indi- 
cation that the testator had expressed his 
intention to make a‘Will, or as to the details 
of ita terms, or that he had consulted any- 
body abont making a Will We do not know 
when, if at all, instructions were given. We 
do not know that the provisions in the Will, 
as it stands, represent the wishes of the 
testator. In addition to this, we have the 
fact that there ія no reliable evidence to show 
that the Will as drawn up was, before execn- 
tion, read over to the testator, and ita terms 
approved by him. Satya Oharan, in his cross- 
examination, alleges that some one read out 
the Will, who he could not remember; he 
does not say, however, at what stage the Will 
was 80 read over. The person who read over 
the Will, ifthe story be true, should undoubted- 
ly have been examined. We have consequently 
& Will executed by & man about two hours be- 
fore hiadeath, when his condition wgs.oritical 
and when, according to the evidence, 
restless with pain, without any information 
either as 0 the instructions, if any, given by 
him, or the time when and the person to 
whom the directions were given, and without 
any evidence to show that the Will as prepar- 
„еї was, before execution, read over to and 
approved by him. The Court called проп to 
pronounce in favour of sucha Will, would, on 
well-recognised principles, to which a brief 
reference will presently be made, refuse to 
hold in favour of the propounder. 


But in the present oase we have the addi- 
tional fact that the contents of the Will tend 
materially to confirmthe conclusion against 
the operative character of the instrument. 
As we have already stated, the Will contains 
a serious misstatement, inasmuch аз it in- 
cludes &mongst the asseta & sum of money 
for the purchase of, a house whioh, as a 
matter of fact, had been purchased by the 
testator twenty months earlier ; the recitals 


INDIAN OASES. 


he was 


[1915 


in the conveyance, together with the details 
of the currency notes paid to the vendor, 
show that the transaction had been complèt- 
ed. But, in addition to this misstatement in 
the Will, we have what cannot but be regard- 
ed asa serions omission from the Will. As 
we have already mentioned, the wife of the 
testator was in the family way and a posthu- 
mous son was born within-three months of 
his death. It may safely be assumed that 
the testator was aware of the condition of hia 
wife ; yet the Will makes no provision what- 
soever for the possible child, though legacies 
are given to every one of the daughters and 
even to the grand-danghter. The Will recites 
that, up to that time, tho testator had no 
male issue ; yet 16 makes no reference to the 
possible. child and makes & disposition of the 
properties which would completely disinherit 
the son, if one was born. 
believe that if the Will, as drawn up, was 
really the act of the testator and represented 
his wishes and judgment, no reference should 
be made to the possible child and no provision 
made for it, whether a daughter or а son. 
On the other hand, if the terms of the 
Will were practically settled by the brothers 
or other well-meaning relations of the 
testator, when enfeebled by mortal illneas 
and almost within sight of the end, they 
might have arranged for provisions like 
those we find in the Will, in ignorance of 
the oondition of the testator's wife. It ів 
further clear that if the available cash 
alone was taken into account, very nearly 
the whole of it was given away in legacies, 
and practically nothing but the houses was 


“left for the widow. The provisions of the 


‘Will are consequently such аа are calculated 
to excite suspicion. No doubt, as pointed out 
by the Judicial Committee in Musammat Bulle 
Kunwar v. Musammai Bhagirathi (2), a Court 
will not rejecta Will merely because its terms 
appear extraordinary, against clear evidence 
of die execution by a competent testator, ` 
But where the terms are unusual and the 
evidence of testamentary capacity doubtful, 
as the Judicial Committees observed in 
Dufour v. Oroft (8) and Harwood v. Baker 
(4), the vigilance of the Court will be 
roused, and before pronouncing for the Will, 
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the Court will require to be satisfied beyond 
all reasonsble doubt that the testator was 
folly cognizant of its contents and in a 
condition to exercise and did exercise 
thought, judgment, and reflection respecting 
the act he wes doing: Tyrrell v. Patnton (5). 
Upon a careful scrutiny of the entire 
evidence, we are of opinion that the pro- 
. pounders, have failed to establish that the 
testator had sound. and disposing mind 
- when he is said to have affixed his signature 
to what purports to be his Will. 


The principle applicableto cases of this 
haracter is now settled beyond possibility cf 
dispute. Mere ability to sign one’s name 
does not neceesarily imply the possession of 
the full mental powers requisite for a valid 
disposition of property. Nor is it sufficient 
to ahow that the testator was conscious 
when he executed the instrument. As 
Oreswell, J., said in Sefton v. Hopwood (6), 

itis not "sufficient in order to make a 
Will that a man should be able to main- 
tain an ordinary conversation and to answer 
familiar and easy questions. He must have 
more mind than suffices for that. He 
must have what the old lawyers called & 
disposing mind; he must be able to dispose 
of hia property with understanding and 
reason. This does not mean that he should 
make what other people may think a sensible 
_ Will or’ а reasonable Will or & kind W 
But he must be able to understand his 
position, he must be able to appreciate his 
property, to form а judgment with respect 
to the parties whom he chose to benefit by 
it after death ; and if he has capacity for 
that, it suffices.” ‘Sir John Nicholl 
observed in Marsh v. Tyrrell (7): “it is a 
great but not uncommon error to suppose 
that because a person can understand a 
question put to him and can give a 
rational answer to such question, he is of 
perfectly sound mind and-is capeble of making 
a Will for any purpose whatever, whereas 
the rule of law, and it is the rule of common 
Range, is far otherwise.” - As “Redfield, Jd 
said in Ooncerse v. Converse (8), “ in order 
to execute в valid Will one must have 


M (1894) P. 161,02. 540, TO L. T. 458; 42 W. В. 
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suBlolont active memory io recall his family 


-and his property and to form a rational 


judgment. in regard to the deserta of the 
one, and the disposition of the other with 
reference to such deserts. ” [Delafield у. 
Parish (9)]. The. position is somewhat 
different where a testator has given in- 
structions for his Will while- his mind is 
still in vigour, and, then, with the requisite 
decree of knowledge, executes the instr 
ment shortly before his death: Parker v. 
Felgate (10)? Woomesh Ohunder Piswas v. 
Rashmohins Dasi (11), affirmed by the 
Judicial Committee on appeal, Rashmohini 
Dari v. Umesh Ohunder Bincas (12). Ав Lord 
Macnaghten said in Perera v. Perera (18), 
where a testator is of sound mind when 
he gives instructions for a Will, bnt at 
the time of signature accepta the instrument 
drawn in pursuance thereof, even though 
not able to follow its provisions then, he 
must be deemed to be of sonnd mind when it 
is executed. The case before us does, not fall 
within this rule, of which the cases of Kusum 
Kumari ү. Satishendra Nath. Bose, (14) and 
Venkata Rangavulu v. Baggimmal (15).may be 
mentioned аз recent illustrations. On behalf 
of the respondente the view, however, has 
been earnestly pressed upon.us that a Cours 
of Appeal should be extremely slow to 
disagree with the primary ‘Court on a 
question of appreciation of oral' evidence. 
We are not unmindful that, in the words 
of Lindley, M. R., in Coghlan у. Oumberland 
(16), quoted with approval by Lord Collins in. 


. Bhunmagaroya Mudalkar v. Матка Mudaliar 


(17), itis always difficult for Judges who have. 
not seen and heard the witnesses to refuse to. 
adopt the conolusion of fact of those who 
have: Shama Oharan Kundu v. Khettromond 
Dam (18). Marmacula Vonkatakrishnayya 
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v. Annapurnt Ammameri (19). The principle 
mentioned, no doubt, embodies the general 
rule, butis not of universal application, 
and cases are by no means rare where an 
Indian Appellate Court has taken a different 
view on the facta with reference to the 
validity of a Will from that taken by the 
primary Court, and the conclusion of the 
Appellate Court has been ultimately affirmed 
by the Judicial Committee: Rashmoluni Dan 
v. Umesh Ohunder Bincas (12), Gangamoyt 
Debi v. Trorluckhya Nath Ohowdhry (20), Mu- 
sammat Bulli Kunwar v. Musammat Bhagiraths 
(9). Here, however, thecase is one not so much 
of estimate of credibility of the witnesses for 
the petitioners, who have been believed by 
the trial Court, ав of the effect of their state- 
ments on the assumption that they have 
spoken the truth. The decision of the District 
Judge is vitiated by his failure to test the 
evidence from the standpoint of the funda- 
mental principle that the testator must be of 
sound and discerning mind and memory, so 
as to be capable of making n disposition of 
his property with sense and judgment, in 
reference tothe situation and amount of 
such property and to the relative claims of 
different persons who are ar might be the 
objects of his bounty. It does not necessarily 
follow that in order to entitle us to disagree 
with the conclusion of the trial Court, we 
must diabeliove the witnesses who have been 
accepted as-trathfal by that Court. In this 
oðnnection, the observations of Baron Parke 
in Baker v. Batt (21) may be usefully remem- 
bered: “ina Court of Probate where the 
onus probandi most undoubtedly lies upon 
the party propounding the Will, if the con- 
science of the Judge, upons careful and 
accurate consideration of allthe evidence on 
both sides, is not judicially satisfied, that 
the paper in question does contain the last 
Will and Testament of the deceased, it 
ig bound to pronounce its opinion that the 
instrument ia not entitled to probate. And 
it may frequently happen that this may be 
the resulbof an inquiry in cases of doubtful 
competency in particular, without the imputa- 
tion of-wilfnl perjury on either side: or it 

(19) 12 Ind. Cas. 393; 10 M.L.T. 804 (191:) 2 M. W. 


(20) вз 0. 387; 8 C. L.J 849,100 W. N. 05022, 8 
Bom. 1. В. 876 1 М.І. T. 131; 16 M. L. J. 101; 881. 
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may be, the Judge may not be satisfied on 
which side the perjury is committed, or 
whether,it cartainly exists.” То the same 
effect are the observations of Lord Brougham 
in Panton v. Williams (22): " There is no 
duty cast upon the Courb to atrain after 
probate, and to grant it where grhve doubts 
remain wholly unremoved, and grent difti- 
culties oppose themselves to our progress, 
which we are quite unable to surmount. It 
may во се to вау that the proof eminently 
lies on him who sete up a Will, and further 
that it 18 more fatal than to his adversary if 
he leaves difficulties entirely without expla- 
nations. It is much less material that those 
who seek to impeach a testamentary instru- 
ment 'shonld be unable to explain certain 
things in their case and should be forced to 
admit that their argument is notin every 
point consistent with all the facts, than that 
they who seek to establish the Will should 
give no rational, consistent or intelligible 
solution of those diffculties which- encumber 
their suppositions -and obstruct the path 
townrds the conclusion they would have us 
arrive at.” In the case before us, we are 
unable fo say that the propounders have 
satisfied us that the instrument put forward 
as the last Will of Haralal Banetjee was 
executed by him when he hada sound dia- 
posing mind. 

The only other matter for consideration 
is, whether the case should be re-tried and 
the propounders allowed an opportunity to 
fill up the deficiencies in the proof offered 
by them, after an anxious examination of 
all the -cirenmstances, we have arrived at 
the conclusion that the matter shodld not 
be re-opened. There would Бе а real danger 
of manufacture and manipulation of evidence 
if witnesses were now allowed to be brought 
forward to speak to events which happened’ 
nearly twenty years ago. 

The result is that this appeal is allowed, 
the decres of the District Judge set aside 
and the application for Letters of Administra- 
iion made on the 19th February 1912 with 
reference to the alleged Will of Haralal 
Banerjee dismissed. We direot, however, that 
the parties do bear their own costa through- 
out these proceedings. 

Appeal allowed. ` 


(82) (1848) 2 Curt. 580, 8 Notes of Cases Sup. 21, 
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: MADRAS HIGH COURT. 
Civi, Aerzars Nos. 173 лир 193 ov 1911. 
October 28, 1914. . 
Present:—Sir John Wallis, Kr., 
Offg. Chief Justice, and Mr. Justice 
Seshagiri Áiyar. 

. Ix No. 178 or 1911 
RAJARAJHSWARA DORAI айа 
MUTHU RAMALINGA DORAI AVER- 
GAL-—DaurgypANT— À PPRLLART 
versus 
V. SUNDARAPANDIYASWAMI 
ТНЕУАБ--Ргатнттуе—-Биврохракт. 

Ix No. 193 оғ 1911. 
RAMA RAJA THEVAR-—PriaixsTIFF— 
m" APPELLANT 
versus 
RAJARAJRSWARA DORAL alsas 
MUTHURAMALINGA РОКАТ 
AVERGAL AND OTHERS—DEVENDANTS— 
BResroxDENts. 

Hindu Law-—Impartble xomindarl— Maintenance 
allowance, whether oharge—Iniention of parties—Heir 
taking as dones under a gift—Santhathi Paramparayni 
—Anmwtty 1% nature of рю extate—Assignment of 
her's rights. 

Where a suit for the ‘Tecorery of а oertain 
xemindari was compromised and the plaintiff agreed 
to receive a sum of Bs. 700 monthly for himself 
and his heirs from the then and future holders of 
the хеєтїнйат and on the sllowanoe falling into 
arrears, the son of the graniee instituted a suit 
for the amount and obtained a decree, but tho 
decree was held to be not exeoutable by his 
heirs, who wero referred to а regular suit, which was 
duly brought: 

Held, (1) that the grant was chargeable on the 
senendari and enforceable by the deacendants of 
the original grantee; 

(2) that tho fact that the defendant took the 
estate as a gift from his father did not take 
nway the liablhty which would have devolved 
on him jf he had sucoseded to the property ns 
son and heir 

(8) that tho words "Saathathi paramparaya:” 
clearly showed that the annuity was intended to 
‘be descendible to the heirs of the grantee generally 
and not limited to his lineal descendants. 

Per Beshagiri Asyar, J.—The langusge of the grant 

makes the grantor's hoirs liable for all time to 
come. ‘ 
No special language is necessary to create п charge, 
it depends upon the intention of the parties, and 
in the'present case the maintenance allownnce 
made payable under tho deed of compromise was 
Intended to be a charge upon the semindar:. 


The principle that where property is given by 
Will to aperson who would otherwise be entitled to 
it as heir the character of the property is not changed, 
isalso applicable where the transfer is inter vicos. 

Per Wallis, О, J.—The grant is analogous to main- 
tenance allowances payable by the proprietor of an 
jmperiible estate to the junior members of his family 


‘charge on the zemsadari, 


for maintenance, which are not deemed to be charged 
on the estate вав whole. 

The words used are not sufficient to impose a 
but merely create ап 
annuity in the nature ofa estate that may 
be made descendible in tho samo manner as real 
ostate. 

Where the heir of & deceased person executed а 
deed in favour of another which, after reciting thas 
there was some question whother he or the other 
person was the noxt reversi provided that in 
Conzideration of a payment af of Ba. 1,C00, the former 


, should give up in favour of the latter his claim as heir 


of the deceased and all rights connected therewith 
and thet the latter should enjoy the estate with all 
rights of ownership and that the executant and 
his heirs should have no claim toil: — . 

Held, that this was сп valid transfer of the hoir's 
rights, which accrued to the transferee and could be 
lawfully enjoyed by him. 

Appeals against the deorees of the District 
Court of Madura, in Original Suit No. 
17 of 1910. 

Ix No. 173 or 1911 

Mr. К. Sreentvasa Iyengar (with him Mr. 
A. Krishnasams Atyar), for the Appellant. 

Mr. S. Sreenivasa Iyengar (with him Mr. 8. 
Stndararaja Atyangara), for the Respondent. 


Ix No. 193 or 1911 


Mr. К. Sreenivasa Iyengar (with him Mr. 
A. Krishnasams Iyer), for the Appellant. 
Mr. Sydney Smith, for the B espondents. 


JUDGMENT. 


Wars, Orre. О. J.—I agree, for thereasonk 
given by my learned brother, with the 
deoision of the District Judge that the first 
plaintiff has failed to prove that he was the 
adopted son of the deceased Muthndorasami 
Thevar and that his appeal (No. 193 of 1911) 
must be dismissed with costa; the memoranda 
of objections must also be dismissed with 
costs. The appeal (No. 173 of 1911) of the 
Rajah of Ramnad. (the 2nd defendant) 
against the decree in favour of the 8rd 
plaintiff, who is the father of the Ist 
plaintiff but claims as assiguee of one 
Poolar Thevar, the next reversioner of the 
deceased Muthudorasami Thevar, has now to 
be dealt with. The mother of the deceased 
was the 2nd plaintiff, and sned as his 
heiress, and it was on her death pending the 
suit the 3rd plaintiff, the assignee, of the 
next reversioner, was brought on and allowed 
to continue the suit ав her legal represen- 
tative. à 


The claim is for an annuity of Has. 700 
settled in January 1861 on Siyasami Theyar, 
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ihe father of Muthudorasami, and his heirs 
ав one of the terms of a compromise of s 
guit, in which Sivasami claimed the zem ndari 
of Ramnad from the then semindarni and 
her adopted son, the grandfather of the 
present Rajah. The litigation to which 
this annuity has given rise, subsequently to 
Sivasami’s death, is succinctly stated in 
paragraph І of the District Judge's judg- 
ment. His senior widow, Kulandai Nachiar, 
disputed the legitimacy of Muthndorassmi, 
and after obtaining а decision in her favour 
in the High Gourt, which was afterwards 
reversed by the Privy .Council, instituted 
Original Suit No. 10 of 1867 againstthe Rajah 
of Ramnad, in the Madura District Court, 
who pleaded unsuccessfully that the annuity 
was only settled on the lineal heirs of the 
deceased Sivasami. In 1880 Muthudoragami, 
Sivasami’s son, sued the Rajah in Original 
Suit No. L6 of 1880 inthe District Court 


of Trichinopoly, and obtained a decree under- 


which he drew the allowance till his death 
in 1905. In the present suit the defence 
has again raised the contention that the 
annuity was confined to the lineal heirs 
of Sivasami, and the District Judge has 
held that ið is not res judicata by reason of 
the decision іп Original Suit Мо. 10 of 
1867, on the ground that Eulandai Nachiar, 
the plaintiff in that snit, cannot be con- 
sidered to have  respresented the estate. 
He has, however; arrived at the same 
copelusion as the District Judge in that 
suit, whose judgment (Exhibit R 3) was 
approved by the High Qourt in appeal 
(Hxhibit B), and has rejected the соп. 
tention that the annnity was only settled 
on the lineal heirs of Sivasami. I may at 
- once dispose of this contention which was 


again raised before us,- by saying that I 


see no reason to differ from those decisions. 
The compromise was arrived at while the 
decree of the Court of Sudder Adaulat 
dismissing Sivasami’s claim to the semsndary 
was under appeal to the Privy Council, 
and was embodieds:in two documents, 
Exhibite Q2 and Q3, one in Tamil and one in 
English, both signed by the Pleaders of the 
parties and filed iu the Sudder Court. "The 
English version, Exhibit Q8, is as follows: 
“The plaintiff hag thus relinquished all 
right and claim (to -the - ssmindari); the 
defendant and her heirs holding the semtndari 
shall, from the Ist November 1860, pay 


io the plaintiff and his heirs & monthly 
allowance of rupees seven hundred within 
the 10th of every succeeding month.” 
The words eanthatht peramparyat used 
in the Tamil version are of Sansarit origin, 
signifying literally from generation ^ to 
generation. The -same word santhaihi is 
used in an earlier -portion of the document, 
which provides that neither the plaintiff 
Sivasami nor his heirs shall have апу 
claim to the rem4ndari, and as pointed ont? 
more than once in the judgment, it is 


absurd to suppose that it was the intention-*~ 


that the settlement should be binding only 
on the lineal heirs of Sivasami and might 
be disputed by collaterals. Further, the 
District Judge stated in his judgment of 
1869 that these words were often used 
loosely among the Tamil people to signify 
heirs general and the same construction 
has often been placed on similar words 
by the Privy Oouncil. It is, I , think,. 


‘clearly shown that under the - terms of the. 


compromise the annuity is deacendible to the 
heirs of Sivasami generally. and is no? 
limited only to his Imeal descendants, . 

A farther contention has, however, been 
raised before us, that the provision that 
"the defendant and her heirs holding the 
remindort shall from the Ist November 
1860 pay tothe plaintiff and his heirs s 
monthly allowance of Rs. 700 within the 
10th of every succeeding month" (Hxhibit 
Q3), is bad in law and that the plaintiff. 
takes nothing under it. This contention 
was not raised in the suite of 1867 and 1880 
already mentioned or in the written statements 
or issues in the present suit. It no doubt 
appears from paragraph 9 of the District 
Judge’s judgment that an argument based on 
the nature of the interest conveyed to Sivasami . 
and his heirs , was addressed to him, 
but he sppears to have understood it as 
directed to the contention that the annuity 
was descendible only to Sivasami’s heirs 
lineal and not to his heirs general. It is not 
disputed that, if the annuity were charged 
upon the lands of the semsndari, it would 
constitute a rent charge and would be good. 
"The District Judge has held that it is so 
charged, and the first point for consideration 
is whether he is right aa to,this. Lf. the 
annuity had been made payable out of the 
rents and profits, that of course would have 
constituted a chargb, but it is made payable 
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by the semindarmt and her heirs holding the 
semindari,und Iam not satisfied that these 
words are sufficient to impose a charge. 
The grant is analogous to maintenance 
allowances payable by the proprietor of an 
impartible estate to the junior members 
of his family for maintenance which, it 
is well settled, are not deemed to be charged 
on the estate as a whole. Having regard 
to the enormous extent of the semindart 
‘which covers half a district, it was perhaps 
hardly thought necessary to create a charge 
‘binding the whole estate for во small a sum 
as this. We have been referred to Lakshmi 
Narayana Ananga v. Durga Madhawa Deo 


(1), & decision ofthe Privy Council in 
which в sum of Rs. 800 for main- 
tenanse of в junior member and his 


family is referred to in the beginning of 
their Lordships’ judgment as в charge 
created by the semindar, but в reference 
to the printéd book shows that no charge 
was claimed in the pleadings and that no 
question as to any charge was raised at the 
‘trial or in the appeal to the High Court; and 
that in the way the case came before their 
Lordships, nothing turned on the question 
whether there was a charge or not and no 
such question apparently was raised. 
Assuming that the grant was merely of an 
- annuity payable to Sivasami and his heirs by 
the semindarns and her heirs holding the 
gemindart, І do not think such в grant offends 
against either the rules of English or of 
Hindu Law. According to Halsbury’s Laws 
‘of England, Volume 24, Title “Rent Charge,” 
such an annuity is in the nature of 
personal estate but may be made descendible 
inthe same manner as real estate, and in 
“India there is no reason why it should not 
be deacendible according to the ordinary rules 
_of | indu Law. Га case of non-payment, but 
not otherwise, relief may be sought by admi- 
nistration of the estate of the deceased settlor, 
when provision may be made for it out of 
the assets of the deceased: In re Hargreaves 
Dickey. Hare(2), Halsblury! s Laws of England, 
Volume 24, page 520. 
| Itis, however, contended that the compromise 
creates a covenant running with the land in 
favour of Sivasami and his heirs obnoxious 
(1 16 М, 268; 20 L A. Ө; 17 Ind. Jur. 106; 6 Bar. P. 


`0. J. 270. 
(2) (1890) 44 Oh. D. 280,69 L. J. Oh. 875 62 b. 
P8108.” 
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to the rule in Austerberry у. ane 
Oldham (3). In my opinion it has not that 
effect, but merely renders the estate, of the 
covenantor (including in that term not only 
the semindarnut, but also her adopted son 
whom she represented) liable in the hands 
‘of their legal representatives to the extent of 
the assets: and inthis view, the 2ud defen. 
dantaa their legal representative ія liable to 
the extent of the assets in his hands, which 
include the seméndari. The defence relies on 
the decision of the Privy Council in Ohands 
Ohurn Barua v. Sidhenoart Debi (4), but 
in my opinion that case does not affect the 
question. A Rajah in 1776 had made a 
grant in favour of certain of his dependants, 
confirming them in the possession of three 
villages and providing that, if they were not 
sufficiently supported by his successors, they 
were to be entitled to four more villages 
which were named, and the suit was brought 
for the recovery of the four villages on the 
ground that the event specified had happened. 
Their Lordships thought that such a grant 
might either be regarded as a present assign- 
ment to persons not yet in existence, subject 
to в suspensive condition which might pre- 
vent ita taking effect at all, or for genera. 
tions to come, or else as a covenant 
running with the Raj estate and binding 
ita poaseasor to give the villages to these per- 
вора іп the event specified. In either case 
they held it prevented the owner from 
alienating his estate discharged -of gueh 
future interest, and imposed a restraint upon 
alienation contrary to the principles of Hindu 
Law. No such results follow from recognising 
the present gift, which moreover is not in 
favour of strangers but of members of the 
family. In the Tagore case [Jatindra Mohan 
‘Tagore v. Ganendra Mohan Tagore (5)] after 
laying down the illegality under Hindu Law 
of gifts to unborn persons, their, Lordships 
make an express reservation " as to certain 
exceptional oases of provisions by way of 
contract or of conditional gift on marriage 
or other family provision, for which authority 
may be found in Hindu Law or usage.” In 


Karim Nansey v. Heinrichs (6) their Lordships 
(8 (1885) 29 Oh. D. 760 as 15895 («T Ob сва 

. P. 582. ] 

0 0. 71; 12 Ind Jur. 320, 5 Sar. 


n 
2 
fot 


286 


-INDIAN CASES. 


M 
[1915 


RAJARAJESWARA DORAL 0, SUXDARAPANDIYASWAM THEVAR. 


observe: “Gifts or contracts expreased to be 
for maintenance, and indefinite as regards 
duration, may be shown by the acts of the 
parties or other circumstances to be intended 
to operats in perpetuity; bnt prima facie they 
are limited to the life either of grantor or 
grantee;" and in Azis-un-nissa v. Taseadduq 
Hussain Khar (7), another decision of their 
Lordships, the question was whether the sum 
of Ra. 70 payable monthly under an award 
was intended to create a heritable interest, 
audit was not suggested that if it did, it 
would be ‘bad. 

Here I may say that the case cited for the 
plaintiff, Олай: Ohalamanna ү. . Pandrangi 
Subbamma (8), doea not seem tc me to afford 
much assistance, as it was found there that 
the intention was to create a charge on the 
produce of the estate. 

However, the explanation of a nibandha 
or corrody taken from the Dipacalica in Cole- 
brook’s Digest, Volume I, page 443, inolndes 
such gifts as “ I will give 150 swarnas every 
month of Karthigai” and “І will give 
monthly one swarna”, in which there are no 
words of charge. Assuming, however, that 
there is no charge, I think that following the 
practice in the case of maintenance allowances, 
and also the practice in England as to making 
provision in administration for perpetualannui- 
ties payable ont of the estate, it will be proper 
to make the &nnuity a charge on a part of the 
zemandari jatrd that the case should be sent 
back for that purpose. In 1895 the Rajah’s 
father, having involved himself in difficulties, 
executed a trust-deed under which the trua- 
tees were to provide for payment of some of 
his liabilities and hold the estate in trust for 
his son, the present 2nd defendant. Para- 
graph 23 of the deed provided that such part of 
the income ва might be necessary should be 
applied in payment to Muthudorasami Thevar 
and his heirs of the monthly sum of Re. 700, 
payable under the decree in Original Snit No. 
16 of 1880 on the tile of the District Court 
of Trichinopoly. At the trial the plaintiff 
relied upon the provision asa fresh grant in 
favour of the deceased and his heirs, & conten- 
tion rejected by the District Judge. On 
appeal the defence has raised & new case 
based on this deed, and contend that the 9nd 

~ defendant holds the remindari as transferse 

(7) 23 А. 824 11 M. L.J. 100, 8 Bom. L. В. 007, b 


0. W. N. 500; 28 I. А. 65 (P. O.), 
(8) 7 M. 23, 7 Ind. Jur, 465. 


under the deed and поё as heir of the late 
Rajah, and that he isnot liable to pay the 
annuity sued for to the heirs of the deceased 
Muthndorasami, as the reservation is only of 
the anhuity to the deceased and his heirs 
under the ‘decree in Original Suit No 16 of 
18:0, and it has since been held, as mention- 
ed in paragraph 12 of the plaint, that tkat 
decree was infavour of Muthudorasami per- 
sonally and that his heira ave not entitled to 
execute it. Assuming for a moment that it 
is open to the defence to raise a new case like 
this at such alate stage of the suit, I think 
these contentions fail upon the merits. The 
reservation in paragraph 23 of the trust-deed 
is expressly in favour of Muthudorakami and 
his heirs, and to borrow the language of 
Vaughan Williams, L. J., Inve Rowe, Pike v. 
Hamlys (9) which waa cited for the defence, 
it seems difficult, if not impossible, to sugg 

any reason for mentioning theheirs unle 

it was intended to provide for the payment of 
the annuity to them. The annuity was in 
fact payable to them under the compromise 
of 1861, ag every one knew, and appears to 
have been supposed erroneously, it now 
turns out, to be also payable to the heirs un- 
der the terms of the deoree in Original Suit 
No. 16 of 1880. In these circumstances I think 
the words referring to the decree were mere 
misdescription, to which the maxim falsa 
demonstratio non nocet ia applicable. This 
conclusion is supported by the provisions of 
paragraph 26 of the deed, that the zemindari 
and other property dealt with by the deed are 
to be transferred to the present Rajah (2nd 
defendant), his heirs and assigns, “absolutely 
so that he may have the game kind and 
nature of estate, right and interest therein as 
he would have had if the same had devolved 
upon him from the settlor by right of inherit- 
ance according to the said law and custom of 
primogeniture and Hindu Law.” Then fol- 
low certain reservations which are not mate- 
vial, These provisions, in my opinion, clearly 
disprove the contention that it was the inten- 
tion to transfer the zemindari to the present 
Rajah discharged of the liabilities attaching 
to it in respect of. the annuity now in 
question. “Lastly, it is far from clear that if 
was open to the late Rajah so to discharge 
his heir by means ofa voluntary conveyance 


(0) (1898) I Oh. 138,67 L. J. Ob. 87; 77. T. 476, 
46 W. Е. 857. 
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in his favour, and in any case, I think, the 
Court should lean strongly against a con- 
struction of the deed which would havéthat 
effect. Another ground of appeal is that 
the District Judge was wrong in allowing 
the 3rd plaintiff to be brought on ag the 
legal representative of the deceased 2nd 
plaintiff, the mother of Muthudorasami, who 
survived him. As already mentioned the 
next reversioner is one Poolar Thevar, who 
on the the 8th April 1910 executed 4 deed, 
Exhibit Y, in favour of the 3rd plaintiff; in 
which, „after reciting that there was some 
question whether Poolar Thevar or the 3rd 
plaintiff'was the next reversioner, the deed 
provides that in consideration of & payment 
of Ra. 1,000 the former should give' up in 
favour of' the third plaintiff his claim as 
heir of the deceased and all rights con- 
nected therewith, and that the 8rd plaintiff 
should enjoy the estate with all rights of 
ownership and that the executant and his 
heirs should have no claim to it. This 
appears to me to be в valid transfer, until 
it is set aside by Poolar Thevar, to the 8rd 
plaintiff of all his rights as reversioner of 
the deceased, and I think the District Judge 
was, therefore, right in allowing the 3rd 
plaintiff to continue the suit as the legal re- 
preseniative of the deceased 2nd plaintiff. 
The decree will be affirmed, subject to the 
modification already mentioned as to the new 
charge, which will be postponed to the claims 
of the 8rd and 4th defendants, and also'by 
making the annuity payable on the 15th of 
each month, and the appeal will be dismissed 
with costs. The memorandum of objection 
ja ‘dismissed with costs. 


SzsHAGIBI Aryan, J.—I entirely agres. 
The Ist plaintiff claims to be the adopt- 
ed son of one Muthudorasami Thevar, who died 
ən the morning of the 17th of November 1905. 
The 2nd plaintiff is the mother of the 
deceased. Their claim is that the monthly 
allowanceof Ha. 700 due from the Rajah of 
Bamand, the 2nd defendant in this case, 
is payable either to the Ist plaintiff as being 
the adopted son of the deceased Muthudora- 
sami Thevar, or in the alternative, if the 
adoption should be found against, to the 
2nd plaintiff as being the mother of the 
deceased. The 2nc¢ plaintiff died in the course 
of the suit. The 8rd plaintiff ‘vas added on 
his allegation that he has acquired a right 


to the allowance by virtue of an assignment 
in his favour by one Poolar Thevar, who sd- 
mittedly is the heir of  Muthudoresami 
Thevar, failing the adoption. The defendant, 
the Rajah, resisted the claim" of all the 
three. "He denied the adoption of the lst 
plaintiff and, as I have held in the con- 
nected appeal that the adoption has not been 
proved to have taken place, that question 
does not arise in the present appeal. Не 
resisted.the claim of the mother, on the ground 
that the allowance was payable only to 
the lineal heirs of the deceased ‘and that 
consequently she was not entitled to it. “As 
the 2nd plaintiff died since the institution of 
the suit, her claim need not be considered in 
this appeal. * | 


The defence to the claim of the 3rd plaint- ^ 


iff was very meegrely stated inthe written 
statement. Tt was amplified in this Court в 
great deal. In ihe first plare it yas stated, 
as in the case of the mother, that the allow- 
ance was not payable to any but the lineal 
heirs of the deceased and consequently the 
collateral heirs of Aluthudorasami Thevar 
had no right to claim it. The claim 
was also resisted ou the ground that 


the agreement to pay a monthly allowance. 


from generation to generation was ‘invalid 
and unenforceable. It was further pleaded 
that as the defendant, ‘the Rajah; ob- 
tained the property not by inheritance from 
his father but by virtue of a deed of trust 
executed in his favour, the'obligation to pay 
the allowance did not attach to him. А fur- 
ther defeuce was raised to the effect that the 
deed of gssignment to the 3rd plaintiff from 
Poolar Thevar, the heir of Muthndorasami, 
was & sham transaction and that it contained 
no words of transfer which would vest 
the rights of Poolar Thevar in the 8rd 
plaintiff. 

The District Judge fouud that the deed of 
assignment was valid and conferred title to 
the property of the deceased 'Muthudoresami 
Thevar, and that the Rajah as being in pos- 
session of the zemindari of Ramand was bound 
to pay the allowance to the 3rd plaintiff. 
The Rajah has preferred this appeal. . 

Before dealing with the various questions 
raised in the appeal, i$ is necessary to refer to 
the events which have led upto the present 
claim. А suit was filed by Sivasamy Thevar 
in the Madura Civil Court, Original Suit No, 
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8 of 1853, against Parvitha Vardhani Ammal 
for the recovery of the zemindari of Ramnad, 
on the ground that he was entitled to it in 
preference to the widow in possession. This 
suit was dismissed in the Uourt of first in- 
stance, and the appeal against that-decision 
to the Sudder Adaulat Court was also dis- 
missed, Sivasami then filed an application for 
leave to appeal to the Privy Oouncil. At this 
stage the parties entered into a compromise. 
In consequence of that compromise the appli- 
cation to appeal was withdrawn and Sivasami 
agreed to receive a sum of Ha. 700 monthly 
for himself and his heirs from the semindar 
of Hamnad in consideration of his having 
given up his claim to the seméndari, Parva- 
tha Vardhini adopted Muthu Ramalinga 
Sethupati, who became the semindar ot Ram- 
nad. Hs was succeeded by his.son, Baskara 
Sethupati. The present defendant is his 
воп. 
| The allowance continued to be paid during 
the life-sime of Sivasami. On his death his 
widow, Kolantbai Nachiar, filed в suit for the 
recovery of the arrears of allowance. Mean. 
while one Ramamani Ammal brought a snit 
to have it declared that she was the lawfully 
wedded wife of Sivasami and that her son, 
Muthudurasami, was the legitimate son of her 
husband. It was ultimately desided that 
Ramamani was not в concubine but that she 
was the lawfully wedded wife of the deceased 
Sivasami. After the termination of this liti- 
gation in favour of Ramamani and her son, 
a suit was instituted by the son. Muthudore- 
sami, for the arrears of mamtenance due to him 
from the date of the death of his father. It 
was Original Suit No. 16 of 1880 on the Ше 
of the Distmot Court of ‘I'richinopoly. He ob- 
tained a decree іп thatsuit. The lstand 2nd 
plaintiffs in this case applied to the District 
Qourt of Trichinopoly to execute the decree, 
contending that the decree gave them a 
right to receive the allowance without 
recourse to & regular suit. The District 
Judge held that the original decree in 
favour of Muthudorasami was not execut- 
able by his heirs and referred them to 
a regular ди. The present suit is the 
result of that order. 
. Mr. E. Srinivasa Aiyangar’s first con- 
tention is that the right created under the 
rasinamah was enforceable only against 
Parvajhe  Vardhini and is of по avail 


against, her successors in the semindart, 
lt was admitted by the learned Vakil that 
the fact that it was в female holder of 
the semindari that granted the allowance, 
would not make any difference in the 
solution of this question. He contended 
that Exhibit Q2 was the only rasinamah 
that was filed in Court and that by ita 
terms it does not affect Parvatha Var- 
thini’s heirs in the semindari. The docu 
ment literally translated reads: "That the 
defendant who is im the enjoyment of the 
zemindari and her heirs should continue to pay 
the plaintiff generation to generation anallow- 
ance, eto......... ” This was accompanied by 
an English rasinamah which is Exhibit Q3 
in this case. It is somewhat differently 
worded. It says that “the plaintiff having 
thus completely relinquished all right and 
claim, the defendant and her heirs holding 
ihe semyadary shall from the lst November 
1860 pay to the plaintiff and his heirs a 
monthly allowance,” eto. It was argued 
that Exhibit 93 was intended to bea tranas- 
lation of Exhibit Q2 and that the rasinamah ` 
which was put in Court and acted upon was 
Exhibit Q2. It was suggested that Exhibit 
Q3 must have been prepared for the 
purpose of transmitting в translation to 
the Privy Council This is clearly wrong. 
Hrhibit Q2 was admittedly filel on the 
8th January 1861 and the direction ` df 
the Registrar to translate and send copies 
to the Privy Council was not given until 
the 18th Jannary 1861 (Vide Exhibit Q4). It 
seems more probable that Exhibits Q2 and Q3 
were duplicates and were both tiled in Court. 
They were both signed in the original by the 
parties and their Pleaders. Jam of opinion 
that we must read Nxhibits Q2 and Q3 to- 
gether, especially as the language of Exhibit 
Q2 is ambiguons, to find out what the parties 
meant to effect by the compromise. 

Further, the question as to whether under 
this rasinamah only a personal right, aa against 
the grantor, was secured was not pleaded 
in the written’ statement and there was 
no issue about it. If this contention were 
well founded, it would have been & com- 


. plete answer to the suit of Muthudorasami 


Thevar in the District Court of Trichinoply. 
The rasnamah was acted upon for over 
half в century and was construed by Oourta 
and understood by the parties as conferring 


Vol. XXVIII 


- INDIAN OASES. : 


289 


RAJARAJESWAHA DOHAI €, BUNDARAPANDITASWAMI ТНШҮАЕ. 


righta as against persons holding the 
sem4mdari. The decision in the previous 
suit, evidenced by Exhibits 8 and B 2, 
proceeded проп this footing. І am of 
opinion that this contention is not open to 
the appellant. 


Apart from these technical grounds I 
am satisfied that there is no substance in 
the argument. The document charges 
Parvatha Varthini and her heirs holding 
the senindars with the liability to pay 
this allowance. The contention that the 
grantor had no power to bind her descend- 
ants was raised with reference to the 
observation of Channell, J., in Read v. Price 


(10). That case was decided on the ground 
that if two or more persons are jointly 
liable, the liability of the deceased obligor 


does not pass to the administrator jointly 
with the obligors on whom by  aurvivor- 
ship such liability has devolved. It is no 
authority for the position that no person 
can covenant that his heirs shall be liable. 
The other decisions relied upon by the 
learned Vakil, namely Tara Sundari Debt v. 
Saroda Charan Banerjee (11) Rajah Padmanund 
Singh v. Rama Prosad (19) Raja Padmanund 
v. Rama Prasad (13), all relate to the question 
as to whether under the Civil Procedure Code 
a future right to maintenance can he attached 
and sold. They have no bearing on the 
question we have to decide. 


The case most strongly relied upon was 
that of Ohamdi Ohurn Barua v. Stdheswart 
Debi (4). In that case the original grant 
recited that a perpetual remuneration should 
be given to certain individuals then living. 
In lien of it, an immediate assignment оѓ 
three villages was made. Then the docu- 
ment proceeded to say: "If ever in the 
time of my descendants you are not provided 
with the means of maintenance by them, then 
let those descendants of yours who may be 
living at that time produce this deed, and 
taking possession of the three &bove-men- 
tioned villages and also of the four villages 
now held by me, enjoy possession of them 
rent free from generation to generation.” 


10) (1909) 1 K. B. 677; 78 L. J. K. B. 504. 

11) 7 Ind. Оаа, 80; 12 О. L. J. 140. 
(12) 11 Ind. Cas. 422; 14 0 L.J. 127; 18 0. W.N. 14. 
18) 17 Ind. Ома, 284 16 O. L. J. 854 17 O. W.N. 


After the deaths of the original grantor and 
grantee, the event contemplated happened. 
Thereupon the descendants of the grantee 
sued to recover possession of the additional 
villages by reason of the default made by 
the grantor’s heirs. The Judicial Oom- 
mittee of the Privy Council held that ва 
regards these four villages there was no 
contract made with the grantee at the time 
of the grant and that & promise to make & 
future grant in favour of persons yet unborn 
was not anenforceable contract. In the 
present case there was a completed contract 
at the time ofthe grant, and not merely & 
promise to convey in future in favour of per- 
sons yet unborn. 


The case of Lakshmi Narayana Ananga 
v. Durga Mathawa Deo (1), before 
the Privy Council, ia similar to the present 
case. In that case the holder of an 
impartible zimindari in making a grant 
used the following words: “I have agreed 
to give you, through the Oollector, every 
month Rs. 300 on account of the mainte- 
nanoe of yourself and your younger brothers, 
three inall, and the rest of your family.” 
In в guit by the son of the youngest brother 
against the successor of that semindar for 
the allowance secnred by this grant, the 
Judicial Committee of the Privy Oounsil 
gave a decree in favour of the plaintiff. 
Lord Hobhouse in delivering ihe judgment 
of the Oommittes said: ‘It is oontended 
on behalf of the defendant, thatthe pay 
ment of Rs. 500 a month was only to . 
eadure for the life of ogi Deo, or, at the 
most, for the lives of the three brothers. 
It is immaterial which of those construc- 
tions is put forward. Either of them seems 
to their Lordships to be directly at variance 
with the terms of the agreement.” In 
another place it is taken for granted that 
the maintenance was a charge upon the 
semindart. The language used in the rasna- 
mah in the present case із very similar to 
that employed in the document commented 
on by the Privy Council If the grant 
in that case was regarded as not being 
personal to the grantee and as being епѓогое- 
able against the heirs of the grantor, it 
is equally clear that the grant of the monthly 
allowance in the present case enures 
for the benefit of the heirs of Sivaswami and 
is enforceable against the successors of 
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Parvatha  Varthini in the zeméndanr. To 
лу mind the caso in Lakshmi Narayana 
Anarvga у. Durga Маћаша Deo (1) is dimost 
conclusive upon this queetion. In another 
‘care, Mahomed Hossein Khan v. Mahomed 
ANehluddii Khan (14), the Judicial Com- 
mittee held that a grant of a similar nature 
is chargeabl6é on the zemsudurt and enforce- 
ablo by tho descendants of the original 
.grantec. 5 
Mr. Б. Srinivasn Aiyangar "referred us to 
the statenient of law contained in Volume 
24 of “ Halabury’s Laws of England", to 
the effect that а grant of this ‘nature can 
Бе secured by m contract, that it is heritable, 
and can be enforced against persons who 
succeeded to the estate of tbe original 
‘grantor. In Section 903 of that Voluime it is 
stated that "tho right created by an instru- 
"ment (whether deed, will, codicil or statute) 
toreceiyo & definite &nnual sum of money 
is nn interest which may be, strictly ` speak- 
ing, eithera ‘rent’ charge’ or an ‘annuity.’ 
There ‘cau be no question that an annuity 
need not be charged upon the estate. The 
caso of Turner v. Turner (15) decided that 
‚ап anuuity, thongh a personal estate, if given 
to в man and his heirs, would descend to the 
heir iu defuult of alienation.” In Section 933, 
the mode of creating annuities is referred to : 
"To creato an annuity Ьу instrument inter 
‘vives, & deed, ns а general rule, is necessary. 
An annuity is frequently secured by а per- 
‘sonal covenant.’ That an annuity can be 
for the life of the annuitant or perpetual has 
also been laid down ina number of decided 
cases. Ordinarily under the English Law 
‘the remedy open to a person in whose favour 
an annuity has been created is toseek for 
‘the-admiuistration of the: estate of the 
grantor and if it is secured by Will, to sue the 
executor that a fand be set apart from which 
the annuity may be made payable in per- 
“petuity, Mr. K. Srinivasa Aiyangar argued 
from this that as the present claim is not 
for administration and as there is no pre- 
cedent in this country for the setting apart 
of-a particular fund for allocating a specific 
portion of property from which the annuity 
may be paid, the suit is not sustainable. 
The remedy open to а person in whose favour 
an annuity is created, is not to, bring an 


(14) 18 О. L. В. 830. 
(I0) (1783)-1 Bro: 0.0.311 Ашь776; 28 Е.Н. 1155 


ES 


administration action only. If assets are 
admitted а suit to recover arrears will 
lie. Of course it will always be open to the 
defendant to plead that he haa no funds 
in his hands from which the annuity can 
be paid. It may be’ that the annuitant 
runs the risk of getting a useless decree in 
case he does not čbtain a charge upon 
any specific properif for the payment 
of his annuity. In the present case, the 
plaint claims that thé annuity should be 
charged on A ae property. Even if the 
allowance in present caseis not to be 
regarded as a ee on the whole semndari, 
І see no objection to granting the plaintiff’s 
prayer that it be secured to him by making 
it в charge on & portion of the property in 
the hands of the defendant. My view is 
that the language of the razinamah amounts 
to creating a charga on the zemindari. 
Even in that view 1з desirable that the 
charge shonld be restricted to specific portions 
of the semindari. This is often done in 
maintenance cases ; and it ів in the interests 
of the defendant that he should not be 
fettered in the enjoyment of his property by 
fixing ou it a general charge, affecting the 
whole estate. For all these reasons I am of 
opinion that the allowance secured by Exhibits 
Q2 and Q3 is enforceable against the heirs 
of the grantor and payable from out of the 
assets of that grantor whichzare in the hands 
of the defendant, subject to the reservation 
that а specific portion of his estate be 
charged with its payment. 

The next contention ofthe learned Vakil 
for the appellant is that this contract to 
тву a monthly allowance does not run with 
the land and, therefore, the grantee’s heirs 
tannob sue to recover if from persons 
holding tho zemindari. Two decisions of 
the Allahabad High Oourt, cis, Srv 
Thakurjt Maharaj v. Lachmi Narain (16) and 
‘Ram Gobind v. Sri. Thakurji Maharaj (17), 
were cited in this connection. In both 
those cases there was a tranafer of pro- 
perty on condition that the transferee should 
;pay the land revenue. upon the portion 
retained by the transferor and should further 

pay him a monthly allowance. The trans- 
feree conveyed his property to third persons. 
Н was beld that those third persons were 


~ (18) 18:Tud, Cas) 97, 31 4. L. 1.419... à . 
(17) 10 Ind. Ces. 186 ]1 А. L. J. #1, eu 
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"not bound to pay that monthly allowance 
Gor alltime to come. No case is quoted 
sin the judgment nor is the deed of trans- 
fer seb out. 
` personal tight was secured by the contract. 
in‘the present case, the language of the 
‘grant makes the grantor's heirs liable for all 
timo to come. 

-L am also inclined to think that а ссий 
of this kind is cóvered by the second 
clause of section 40 of the Travsfer ої 
‘Property. Aot, which says: ` Where & third 
pefsdn is entitled to the benefit of an 
obligation arising ont of contract and &n- 
nexed to the ownership of immoveable 
property, but not amounting to an interest 
therein or easement thereon, such right or 
obligation may be onforced against s 
transferee ‘with notice thereof or a gratui- 
tous transferce of -the property affected 
thereby." Ju the present case Sivaswami 
was entitled under the contract to ап 
&lowance. The contract is annexed to the 
ownership of the zemindari of Ramnad, . as 
is clear from the langusge - employed in 
Exhibits Q2 and Q3. dt may be аё 
Sivaswami’s right did rot amount to an 
interest in the property. Nonetheless 
according to the language of section 40 
the benefit is enforceable against в gratuitous 
transferee and against all transferees with 
notice of the original grant. Thera are 
uo, Indi&n oases upon this poiht, but as 
the language seems very apt to oover 
the present case, although in terma Chapter 
Ы of the Transfer of Property Act" 
is not applicable to Hindus, I see no reason 
why the principle of that section should 
пої "be applied to the facts of the preeérit case. 

‘I may refer to the decision of the Court 
of Appeal in Ёш parts, Graham; In re Black- 
burn Benefit Building Society (18) quoted 
by Mr. К, Srinivasa Aiyangar. 16 is an 
authority for the position that, so long 
as the grantee is in possession ot the rents 
and profits of the land from which the 
allowante is payable, although по charge 
was created in his favour nor was there 
any covenant runnihg with the land, the 
grantees could enforce his rights as against 
the grantor. Béfore deáling with the other 
contentións бї thé. “appellant, it. ia necessary. 

18) 888) 42 Oh D. BAB 60 J.J. Oh. і 61 L-T 
NA SUAE m. 


It is probable that a purely’ 


to dispose of the question whether -the 
allowance made payable under Bxhibita-Q2 
and Q3 was a charge upon ‘the zemindari of 
Remnad. I am inclined to hold thit it is. 


' We have to remember that tlic document 


is of 1861, when the parties were bof ав. 
fully conversant with legal  tedhnicalities 
a» they are to-day. It must also be 
borne in mind that Sivaswami claimed 
the whole zeminderi, and it is hardly 
conceivable that he would | have . beet 
content to take a personal covenant fer 
payment of the allowance "when he had 
laid claim to the zemindari itself. Further, 
if no charge is inteuded to be credted upon 
the zemindart, it was hardly necessary in 
these two documents to use the expression 

' the defendant and her heirs hol ing the 
zemindari." Moreover, the grant was in the 
nature of one for rn&inteunuco' and it is 
well uüderstood that maintenance, ordinarily: 
comes ont of an estate in the possession 
of the promisor. ІБ is conceded that no 
special langnage is necessary to créate a 
charge. lt depends проп the intentions of 
ihe parties; and I &m of opinion that the 
parties intended, from the oircumstahóus, I 
have set forth, that:this -maintenance should 
be a chargeon the comindart. In Lakshmi Nara- 
gana „Амата v. Durga Madhawa Deo (1),to . 
which I have already referred, Lord Hobhouse 
assumes that language similar to the present 
would create a charge upon.the comindan ; 
and it was held in Mghonied Hussaini Khan 
v. Mahomed Nehluddin Khan (14) that it is 
permissible to refer to the surrounding 
circumstances to see whether thers was ап. 
intention to -create a charge. Referenbe may. 
also be made tothe case of Hem Ohündra у, 
Atul Ohundra (19). My conclusion is that the 
allowance in favour of BSivaswümi арӣ his 
heirs is a charge-on the zemtindari. 

Mr. B. Srinivasa Aiynngür conteyded that. 
such permanent and heritablo grants ‘are 
not unknown-to Midu Law. The ancient 
Hindu Smriti writers referred to і. 88 а 
nibhanda. Ordinarily the term in porta 
permanénóy. The origin of a mbhanda 
grant seems {6 lie ia the ‘Bulitig ^Ohiefa* 
making hereditary тебі to their dependants 


ed to. them. They were: money ;allow- 


is 
fag 


СО (10) 21 Ind, Ou прод рпа фе E 
880. 
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ances from generation to generation or grants 
of land. In later years, this practice, was 
followed by semindars. All the authorities 
relating to the “nibkanda grant” are 
collected in Colebrook'a Digest, Volume І, 
. pagos 442-and 443. See also Balaeanivah 
v. Pwrshotam Sidheshwar (20). I am re- 
ferring to this contention to point out 
that there is nothing repugnant to Hindu 
Law in making such & perpetual grant. It 
' was pointed out in Nafar Chandra Kundu 
v. Hainamala Debi (21) and Dinesh Ohandra 
Roy Ohowdhury v. Biraj Kamini (22) Lhat 
the principles ої Jatindra Mohan 
Tagore v. Ganendra Mohan Tagore (5) 
against grants in perpetuity should be re- 
stricted to cases of grants containe in Willa; 
the Judicial Committee pointed out in that 
case that there was nothing in Hindu Law 
to warrant a grant of the kind before 
them in perpetuity in favour of unborn 
persons. But wheres hereditary grant of 
this kind is in the contemplation of Hindu 
text writers, their Lordships have expreaaly 
guarded themselves against saying that such, 
& provision will be оиа to the role 
againat perpetuities. 

The next question for consideration is 
whether the defendant is not liable because 
- he has taken the estate, not as heir of the 
last owner, but under a deed of trust created 
by his father. No issue was taken upon this 
point; in the absence of such an issue we are not 
in @ position to say under what circumstances 
the trust-deed, Exhibit T, was executed. In 
my view, the fact that the defendant took 
the estate as a gift from his father will 
not take away the liability which would 
have devolved on him if he had succeeded 
to the property as коп and beir. Ая pointed 
out іп Nagalingam Pilas v. Ramachandra 
Tevar (28), where property is given by Will 
to a person who would otherwise be entitled 


toit аз heir, the character of the property, 


is not changed. The same principle should 


be extended to transfer inter vivoe. Moreover,” 


in this case Exhibit T, the trust-deed, shows 
that the settlor intended that the zemdmdari 
should continue to be liable as if the pro- 
descended in the ordinary course of 
(20) 9 B. Н. О. Б. 09. 
(91) 7 Ind. Оља. 931, 18 O L. J. 85; 15 O. W. N. ӨӨ. 
(а) 11 Ind. Oas. 67; 89 0. 87; 14 О, L. J. 20; 15 C. 


W. N. 045. 
(38) 24 M. 429, 11 M. LJ, 310. 


succession and not by assignment under 
the trust deed. The maintenance of the 
younger brother is provided for, and language 
is employed in many places indicating that 
the fact that there was а trusi-deed should 
make no difference regarding the liability 
of the semindan for obligations resting upon 
it. A good deal of argument was addressed 
to us regarding the provision in Exhibit T 
to the following effect: “In the seventh 
place, shall apply such part or perta thereof 
as may. be required for payment to Muthu- 
doraswami Thevar and his heirs of the 
monthly sum of Ва. 700 payable under the 
decree in Original Suit No. 16 of 1881 on 
the file of the District Court of Trichinopoly.” 
It was not disputed that the decree in the 
District Oourt of Trichinopoly did not make 
the allowance payable to Muthudoreswami 
Thevar and his hers. Tt was, therefore, 
argued that these words, ' ‘and his heirs”, 
in Exhibit T were “a surplusage and all 
that the document was intended to secure was 
the payment to Muthudoreswami Thevar 
of the amount of the decree. if this 
question had been raised in the issues, the 
meaning of this olause could have been 
rendered clear. For example, it is not а 
violent suggestion to make that what the 
parties intended to say was that the pay- 
ment to Muthnudoraswami Thevar and 
his heirs should be made as provided for 
in the raewamah on which the decree was 
obtained in the Trichinopoly District Court. 
The language of the documentis capable of 
being made certain by extraneous evidence. 
It was, therefore, incumbent on the defendant 
to have raised a specific issue whether the 
trust-deed did oblige him to pay the 
descendants of Muthudoraswami Thevar 
the maintenance from out of the estate. The 
language of the residuary clause 26 seems 
to imply that all subsisting obligations 
upon the semindurt are to be met by the 
defendant from the income of the eemindars. 
I cannot, therefore, accept the contention 
that the fact of the execution of the trust- 
deed makes a difference in regard to the 
position of the defendant. 


It is further argued that under the 
assignment-deed to the 8rd plaintiff no right 
to the maintenance passed to him. It ig 
common ground that Poolar Thevar, the 
assignor, was thes heir to the estate and 
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effects of Muthudoraswami. The deed of 
assignment, Exhibit Y, says:— I have 
hereby given up io you the title of heir 

by me and all rightaconnected there- 
with.” It sets out by saying that the third 
plaintiff himself was the nearest heir. It 
also says that in case he is not the heir 
and if it is held that Poolar Thevar, the 
executant of Exhibit Y, is the heir, all the 
right of the latter should devolve on the 
third plaintiff. The language of the doou- 
ment is very explicit, and I feal no manner 
of doubt that under Exhibit Y all the 
rights of Poolar Thevar accrued to the 3rd 
plaintiff. 

The last question to be considered is 
whether the fact that Poolar Thevar was 
not the lineal descendant of Muthodura- 
swami but was only a collateral, disentitles 
him from recovering the maintenance or 
from assigning it to the 8rd plaintiff. Such 
a contention was not raised when Kolandai 
Nachiar, the widow of Sivaswami Thevar, 
brought a suit to recover the maintenance. 
She was not the lineal heir of Sivaswami. 
The: words used in Exhibits Q2 and Q3 are 
that Sivaswami was entitled to enjoy the 
allowances anthatht paramparaiyaha. These 
words convey в heritable estate from gene- 
ration to generation. They are even stronger 
than the words рыта powihra peramparas- 
yaha. No authority has been quoted for the 
proposition that the word ‘“Santhaths” is to 
be restricted to the lineal descendants. It 
means the heirs in general and as Poolar 
Thevar ів undoubtedly in the line of heirs 
to Sivaswami, he is entitled to recover the 
allowance; and his assignee has the same 
righta to it. I am of opinion that the 
appeal fails and should be dismissed with 
costs, subject to the modification suggested 
by the learned Chief Justice. 

Ix Apprat No. 198 ow 1911. 

The only question for consideration in 
this appeal is whether the appelant was 
validly adopted by the deceased Muthn- 
doraswami Thevar who died at 3 А. м. 
on the morning of the 17th November 
1905. The adoption is said to have taken 
place the previous evening at about бр. и. 
The learned District Judge after a careful 
examination of the evidence has come to 
the conclusion that the adoption did пф 
take place as alleged. 

I gee no reason to differ faom him. The 


deceased was suffering from в serious 
illness for nearly two months before his 
death and was confined to his bed for a 
fortnight before he died. Two days before 
this event, he had sent for his legal adviser 
and friend, Mr. Rama Subba Aiyar, a 
leading Vakil of the Madura Bar., It is 
in evidence and not uted that Mr. 
Rams Subba Aiyar left Ramnad on the 


„forenoon on the 16th. If the deceased had 


any intention of adopting the appellant it 
is impossible to believe that he would not 
have executed a deed of adoption. Hvidence 
was given to the effect that the object of 
Mr. Rema Subba Aiyar’s visit was to 
induce the deceased to take the appellant 


in adoption. If that were so, either the 
adoption would have taken place 
when Mr. Rama Bubbe  Aiyam was 


there, or there would have been some 
writing to evidence it. On the evidence I 
am inclined to think that there were serious 
disputes regarding the disposition of Muthu- 
doraswami’s property between his mother 
and в woman named Bapu Ammal, who was 
living with him in his house and by whom 
he hada daughter. It was in consequence 
of the irreconcilable attitude taken by the 
mother towards this woman that Mr. 
Rama Subba Aiyar was unable to get the 
deceased to execute any document disposing 
of his property. Ifthe adoption was thought 
of, it ia clear from the evidence that it was 
not the appellant that the deceased oontem- 
plated adopting, but a boy who was at that 
time in Rangoon. 


One other circumstance, and a very signi- 
ficant one, which is against the theory of 
adoption is that the appellant admittedly 
did not perform the funeral obsequies of the 
deceased on the 17th; 1% is said thet he gave 
the grass to his own natural father and that 
the natural father as proxy performed the 
obsequies. Itis admitted that the boy did 
not get shaved. Anattempt was made to ox- 
plain this significant omission on the ground 
that the boy was suffering, from a cold. 
Other witnesses deposed that the boy was laid 
up with fever, but the father said that he was 
suffering from a simple oold. That cannot 
account for not getting the boy shaved if he 
had really been adopted by the’ deceased. 
Among Hindus the preformance of the 
funeral obsequiea is the main object of 
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took place. The appeal is, therefore, dis» 
missed with costs. 


“dition precedent. to` the preformance of the 
ceremonies.) This fact is; almost eónolüsive 
against the "theory е. the ` pleure 
adoption. ^ .. $ cU 

" Tt is ёте the adoption ‘was set up on 
the lst of December, that ів, within fifteen 
days after the death of. Muthudoraswami. 
In subsequent proceedings in . the Civil, 
Revenuo and Criminal Courts the appel- 
lant was put. forward as the adopted sor 
of ‘the deceased. , That only shows that 
the persons interested іп the appellant 
were clevet and astute enough to, realise 


Evidence ` wis given, that the 7 plaintiffs 
first witness, Pandydoraiswami evar. 


па brought, up thé boy from his childhood 
nd ‘got him educated. Apparently, this 
deii had teken'& great, deal of interest 
їп {Бө Loy. .It is also in evidence that 
he was jnimically disposed towards the 
Raja of Ramnad, ‘the defendant in this cage, 
He had petitioned lor his removal from" 
the ‘managership of the Bameswaram. 
Dovastanam and bad taken up an attitude 
at. hostility towards him. ? 


Ai Lam. “inclined to think -that Pandydoiai- 
swami -Thevar. put foryvard the- appelant -as 
ndopted.gon with a view: that the monthly 
allowance whioh -was -being given to the 
deceased might not lapso to the defendant 
and in order to. enable the plaintiff to set up 
' the claim to it, The second witness is tho 
natural father vf the plaintiff, and is ‘deeply 
interested in the sucoess. of-this suit. I 
cannot plece- any reliance von his deposition. 
The. testimony,,.of- the other witnesses does 
nod i impress -ma-a being disinterested - &nd 
reliable. .On the other hand, the evidence 
of he, Assistant Surgeon, who atiended 
i pon the deceased, is clear that on the date of 
ülleged adoption ‘the deceased was in 

&. pev) condition and: unconscious and. 
could not, have made the adoption. He is 
not- shown to be. interested in any- of the 
болаи -parties and 1 see по гзавоп to 
believe his- "évidence. The evidence of tha 
кесара "witness; & very. near relative of the. 
deceased. and a` graduate of tho Univeraity, 
Pire me as being-irue. I, therefore, 
with the District Judge in hig conclu. 

son thatthe Барат adoption neyer ip fact 


“I see no reason why the District Judge 
should not have given coats to the defendant: 
in the lower Court. 

I must allow the memorandum of objec- 
tions with costs. j 

Appeals dismissed. 


OALOUTTA HIGH COURT. 
. Civic Rove No. 1085 or 1918. 
June 1, 1914. : 
Present:— Justico Bir Asutosh Mookerjoo, Е Kr; 5 
&nd Mr. Justice Beacheroft. 
ARJUN Dis UNE 
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. . Orrosrra Panty. 

з бар Procedure “Code (Act V of 1008), к». 1-47, 115, S 
О. XXL т. 22—Bengal Tenancy Act (VIII of 1885), 
£. D ш id rent for lee than He. 100— Decres— 
Faecution —Hale of non-transferable occupancy holding 
carried om agarnst a dead judgment- 
sty Un to ast aside sale by a private 
rohaser,, maintainabuity б of—Order refusing to set, 
anida sale—Sscond appeal, maintainability 0)— 

Rscition petilion treated as m morandem of appeal. 

‚А. decreo-holdor initiated oxecution procoodings and 
carried them on t out against & inn ii jndg-: 
ment-dobtor as if he were still alive. The Court waa 
e ro not apprised that the proceedings woro 

inst а dead man, but untruo returns were 
"d filed to alow that the processes had been 
ашу servod: 

Held, thar œ salo hold andor such circumstances 
must bo set aside on tho gronne of grove irregulariry, 
in the Proceedings. 

Judicial cannot be oarriod ‘on in the 
пате ofa dead may — c a y 

A purchasor of a non-transferable occupancy 
holding from whom rent wos reccived after his pur- 
chase but whose name was entered ns 
tenant, ія competent under section 47 of tho Civil Pro- 
cedure Codo to make an application to set-aside the 
каје held in exocution proceodinga. against a dead | 
judgment-debtor. 

In such & -case the burden liee-upon the "T 
holder to show thet the paron applying 20 have the 
male set nzidó had knowledge ot the male before the 
delivery of possession to the decroc-holder-purchaser. 

. À'seoond appeal lies egainst'an order. овоа to 
mi 9 held үп execption of a decree obtained 

ME rent for less than Hs. 100. ` 

P hare no questión of limitation or Court-foos. arises 
& petition may be немеп ars memorandum. of appeal, 
if necessary. 

Rule against an order of фә District 


Judge of STEPHAN dated the 22pd - April 
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1918, confirming ‘that of the Munsif of 
Baraset, dated the 23rd December 1912. 

Babu Probodh Chandra Chatterjes; for the 
Petitioner. - 


Dr. Dwarka Nath Hitter .and Babu 
Tarkeswar Pal Ohowdhry, for the Opposite 
Party. 


JUDGMENT.—We are invited in this 
-Rule to set aside an order of the District 
Judge, who, in concurrénbe with the Court 
of first instance, has refused an npplication 
for reversal of an exeoution sale. The- facts 
as thoy appear on the face of the record may 
be briefly recited. One Gunendranath Basu 
-Mallik brought a suit for recovery of arrears 
of rent againat Sitanath Banerjee, Не record- 
ed tenant of an ocoupaucy holding, which 
comprised 17 bigake of land and is adid to 
have been worth at least Ra. 300. Tho 
deoree was made ех parte on the 4th July 
1909 for a sum of about Ha. 63 together with 
costa, about Rs. 9. On the 27th May;1911, 
the petitioner Arjun Das, who had previously 
purchased the holding  fróm Sitanath 
Banerjee, made a deposit of Re. 67 in satis- 
faction of tho  judgment-debt;' by some 
oversight, the amount deposited did пої 
-cover the whole of the costs decreed. On 
-the 25th’ October 1911, the decree-holder 
applied for execution of. his decree agpinst 
‘Sitanath Banerjee. for recovery of* the 
"belance still due, which amounted to a' зой 
of about Rs. 5. Sitanath Banerjee had, 
‘however, died ou the 17th May 1910. 
Execution waa yet taken ont against the 
dead man. On the 2nd November 1911, 
‘the Court ordered execution to proceed 
‘against the judgment-debtor on reeord, and 
‘notice under rule 22 of Order XXI -of the 
Code was directed to issue upon-him,'as more 
than one year had elapsed from the date of 
the decree. A return wag filed that the 
‘notice had been ,duly served on Sitanath 
‘Banerjee on the 28th November 1911. 
.Stbsequently, writ of attachment and sale 
proclamation were iasued with the name of 
Sitanath Banerjge thereon.: Returns were 
“filed in gsuàl courge that the processes had 
‚ bédn served in accordance,with Jaw. On the 
12th January 1912, the holding was put 
up to auction; thera was no bidder present, 
and the decree-holder purchased the property 
for Ra. 50. Оп tho 8th April 1912, the 
Canrt delivered pos session to the decree 
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‘holder in hia capacity as auction-purchnsor. 
On the 7th May 1912, the petitioner applied 
to the execution Court for reversal ofthe 
sale. He alleged that he had purchased the 
holding several years, before the salo, that 
he was in posseasion by payment of rent to 
the Lbtidlord,'&nd that the decree-holdér had 
managed to buy the property. for a very aall 
price at a sale held іп the course of proceed. 
ings taken against в dead man. The Court 
of first instance refused to set nsido the 
sale, and that order bas, been on gppenl 
confirmed hy tho District Јао. Іп -our 
opinion, the proceedings initinted and carried 
on against the dead judgment-debtor were 
infroctuous and the Courts below. have failed 
to exercise & jurisdiction vested in them, 
namely, to annul a sale held in the -coursa of 
such a proceeding. қ 


Order XXI, rule 22, provides that whére an 
application for execution is made more- than 
one year after the date of the decree or 
against the legal:representative of a party 
to the decree, the Conrt executing the decree 
shall issue & notice to the person against 
whom'execution is applied for, requiring 
him to show cause, on n date to be fixéd, 
why the decree .should not be execgted 
against him. In the case before us, more 
than one year had elapsed from the date of 
the deeree—and the judgment-debtor had 
died in the interval; There waa, consequent- 
ly, a two-foll reason for the issue of the 
-notico eontemplated by-rale 22, bnt stich 
notice could be issued. only upon the legal 
representatives. of “the  judgment-debtor 
against whom alone execution could proceed 
under sub-gection 1 of .section 50. The 
decree-holder, however, initiated the proceed- 
ing and carried it on throughout against the 
dead man as if he were still alive. The 
‘Court was not only not apprised that the 
proceedings were taken against ‘а dead man, 
but untrue returns were repeatedly filed to 
show that the processes had been duly 
served. Itis difficult to conceive a graver 
abpye of the process of the Court, and the 
question inevitably arises, isa sale deliber- 
ately brought about under such circum- 
stances to be treated as valid and operative? 
In the case of Lerenta Ashton v. Madhabmoni 
Dasi (1) thi» Court was called upon to 


(1) 5 Ind. Ces. 390,. 110.1, J, 48% 14 C. W N. 
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consider the effect of a sale-held without 
notice to the judgment-debtor under section 
248 of the Code of 1882. In that case, the 
judgment-dobtor was alive, but although 
more than & year had elapsed since the date 
of the decree, no notice under section 248 
was served upon her. This Court. held, on 
the authority of the decision of the Judicial 
Oommittee in Malkarjun v. Narhari (2), that 
although the sale could not be treated as a 
' nullity and ignored by the party whose 

property had been sold as if it had never 
taken place, yet it was voidable, as the 
omission to issue the prescribed notice was а 
serious irregularity. It was pointed out 
that the omission to serve the notice was not 
a material irregularity in publishing or 
conducting the sale within the meaning of 
section 311 of the Code of 1882, but was & 
good ground for reversal of the gale upon an 
application under section 244, which could 
be made, under Article 178 of the second 
Schedule to the Limitation Aot of 1877, 
within three years from the date of sale. It 
was also explained that the object of в notice 
upder section 248 is, not merely to giye the 
judgment-debtor opportunity to show cause 
why the decree shonld not be executed 
because, for instance, it is time-barred or has 
been adjusted, but also to give him an 
opportunity to satisfy it before execution 
is issued. The principles thus enunciated in 
Levema Ashion v. Madhabmont Dasi (1) 


Jhumat 
Shah (5). Tested in the light of these 
principles, the sale in the case before us 
cannot possibly be sustained. There was no 
notice under Order XXI, rule 22, upon the 
legal representatives of the judgmsnt—debtor; 
the Oonrt could not issue such notice, though 
16 was incumbent upon the Court to do BO, 
because the decree-holder never intimated to 
the Oourt that the judgment-debtor was 
dead. A sale held under these circumstances 
must be set aside on the ground of grave 
irregularity in the proceedings. But the 
present case is really much stronger than the 
one beforethis Oourt in DLeventa Ashion v. 

(2) 27 L A. 216; 25 B. 337; 5 O. W. М. 10; 10 M, 
L J.86& 2 Bom. L. R. 927 (PO... 

d 9 Ind. Oas. 584; 18 C. L. J. 169, 


INDIAN CASES, 


[1915 


Madhabmont Разї (1). Here the execution pro- 
ceeding was initiated and carried on through- 
out against a dead man. The onses of 
Stowell v. Айма Nath (6).and Sheo Prasad 
v. Hira Lal (7) are of по assistance to the 
deeree-holder, suction-pnrchaser. In those 
cases, the execution proceeding had been com- 
menced against the judgment-debtor and 
his property had been attached during his life- 
time; the sale took place after his death: 
without notice to his legal representative. It 
was ruled that the property, when sold, was as 


‘the result of the attachment validly in the 


custody of the Court, and that consequently 
the asle was nota nullity but could be set aside 
on the ground of material irregularity in the 
publication of the sale proclamation. The 
case before us is of an essentially different 
description; it ія not the case of a man who, 
after due notice of the execution proceeding, 
defaulta to pay the judgment-debt and as 
& result has his property brought to sale; it 
is the case of a man who is dead and whose 
property is sold, because he faila to respond 
to the notice issued by the Court on him at 
the instance of the judgment-oreditor [see 
Raja Debi Bakush v. Habib Shah (8)]. 

The question of the legality of an exeou- 
tion gale held in course of proceedings initiat- 
ed and carried on against a dead judgment- 
debtor has been repeatedly considered in cases 
of the highest authority. In Ohsok v. Smith 
(9) it was ruled that in the casa of death of 
the judgment-debtor, even a few hours 
before execution issued, the execution 
was invalid; see also the notes to Jeffreson 
v. Morton (10); substantially to the same 
effect are the decisions in Ramessurrt Dassee 
v. Doorga Dass Chatterjee (11), Imam-un-nissa 
Bibi v. Iiakat Hussain (12), Gopal Ohunder 
Ohatterjes : v. Gunamont Das (18). No 
doubt, there has been some divergence of 
judicial opinion upon the point whether the 
sale should be treated as void or voidable; 
but the Oourts are unanimous that if the sale — 
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The question has been repeatedy examina inr 
the Courta of the United States, с in^ hec 





207 


year li far ut] e proceedings were commenoed 
sgain i -besidea this, the deoree-holder, 


authorities almost unanimously hold ihat. ifj! euobionzpurehaser, did not take delivery till 


execution iasnes after the death of the-judg- ` 





ment-debtor, the sale ів void; only аташа" 
minority hold that it is voidable (Éreemhn 
on Hxeeutions,- section 85; Freeman:ó6--Void 
Judicial Sales, section 24; Kleber on Void: 
. Judicialand Execution Sales, section 280; Rorer 
on Judicial Sales, section 827). The рі ая 
been elaborately investigated by the. Supreme 
Oourt of the United States on more than 
one occasion, Erwin v. Dundas (14) ет 
v. Ров (15), Ransom v. Williams (16), Mstohell 
:v. Magemi (17), and it has been uniformly 
: ruled that an execution commenced after. the 
: death of the judgment-debtor named -therein 
is void, and that the purchaser at a judicial 
sale held in such a void proceeding: is not 
protested; but it ia otherwise where 4 6xéou- 
tion iaregularly issued and is levied on-the-land 
of the judgment-debtor during his life-time; 
in the latter case, the sale is regarded as-a cotn- 
pletion of the previous execution by which 
the property had been expropriated in accord- 
‘ance with law. The matter may be put 
briefly in the. words of the judgment in 
Brown v. Parker (18): "Judicial proosedings 
"cannot be carried оп in the name of в dead 
man; there is өв much necessity for a’ plaint- 
iffas for a defendant; the proceedings in 
either case are as much arrested by the death 
of one as of the other.” We hold according- 
ly that the sale held on the 12th January 1912 
must be set aside on the besis of the application 
dated the 7th May 1912, tregted: as one 
made under section 47 of the Oode. ‘No 
question of limitation arises, notwithstanding 
the comprehensive language of Article 166 of - 
the first Schedule of the Limitation Act of 1908, 
which is wider in its terms than the Article 
it replaces, namely, Article 166 of the 
Limitation Act of 1877. The case is plainly 
one for the application of section 18; no 
notices had ever been issued upon any 
person interested in the property sought to 
be sold; false returne ware, on the other hand, 
filed to the effect that the processes had been 
duly served on the judgment-debtor who 
had, as в matter of fact, died more than a 


14) 4 Howard 58; 1] Law. Hd. 875. . 

15) (1851) 18 Howard 287; 14 Law. Ed. 149. — 
16 1 2 Wallace 318; ӨӨ U.B., 17 Lew. Ed. 808. 
17) (1868) 4 Wallace 287,71 U.8.; 18 Lew. Edi. 326. 
18) (1858) 15 IL 807, , t uS o3, 


after роге һап a month had expired from 
the date<ot.the sale and the petitioner came 
into ouri-wiihin one month from the date of 
such &livery. There is nothing to show that 
the etitioner had any previous knowledge 
of the sale, and, as their Lordships of the 
Judigial Committee observed in Rahimbdhoy 
Най юу v. Charles Agnew Turner (19), the 
burdgn--world lie upon the decree-holder to 
show thatthe petitioner had on any date earlier 
than the 8th April 1912 knowledge of the 
sale held in course of proceedings of which no 
notice had been given to any living man. 

We also observe that the objection was 
taken in the Court below that the petitioner 
had no loous standi, as he had failed to prove 
that the-holding was transferable by custom. 
It was-proved, however, that rent was 
received from the petitioner after his pur- 
chase, though his name was apparently not 
formally registered as tenant. We are qf 
opinión that the petitioner was competent to 
makeche application and that the devision 
in Prosunno Kumar Midder v. Bama Churn 


' Mondal (20) does not govern this case. 


We may finally add that althongh the 
application must be deemed to have been 
made under seotion 47 of the Oode of 1908, 
a second appeal may at first sight seem barred 
under section 153 of the Bengal Tenancy 
Act, as the claim inthis suit for rent was 
under Ra. 100, Shyama Charon Miter wy. 
Debendra Nath Mukerjes (21); but a second 
appeal does apparently lie in this case pn the 
authority of the: decision of the Full Bench 
in Кай Mandal v. Remsorbaswa Ohakravarti 
(22) the effect of which, as explained in 
Bem Madhab Róy v. Breseswar Bharati (28), has 
not been completely nullified by the explana- 
tion added to section 158. The view that 
a secoud appeal lies to this Court in the 
present case doss not, however, create any 
difflonlty in the way of the petitioner, because 
the petition on which this Rule was granted 
may be treated as a memorandum of appeal, 
вв no question of limitation or Oourt-feea 
arises.  ' К i 


19) 20 L A. 1; 17 B. 841. 

20) 8 Ind. Ова. 401; 18 0. W. N.652,- |, 

21) 70.484 40. W. М. 908... 

22) 32 C. 957; 9 О. W. М. 721,10. L. J. 478. 
NC. 15 Ind. Oas. 490 16 О. L. J. 542, 17 0. W. 
a Bir ow: QUE Um m 
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- The result-is that the orders of the’ Courts, 
below are dispharged, the application to set, 
aside the sale is granted and the sale is can: 
celled. The petitioner will be restored’ to 
possessicn in execution of the order of this 
Courts. The petitioner will also receive hid 
coats in all the Court. We assess the hear- 
ing fee in thia Court at five gold mohurs. 
Order di. ed. 
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MADRAS HIGH COURT. 
Отуп, Serr No. 179 ov 1913. 


sdi August 24, 1914. . 
Piesent:—Mr. Justice Kumaraswami Sastri. 
VARADARAJA MUDALIAR амр ANOTHER 
—~PLaINTIFRS р 
rersus : 
NARAYANASAMI MUDALIAR ayo 
OTHERS—D aPENDANTS. | 
Will — Вгукө in favour of unborn ре ояз —Hisdw 
Transfers and Bsquesta Act (Mad. Act I of 1914), *etros- 
pectice effect of--Guyt to daughter with a gift over, 
achethen alid. . 
A beqgext to porsons who aro not born a th» dato 
of tha tostntor's death is invalid. 

The Hindu Tranafersand Boqacats Act ( Modos Aor Tof 
1914), hos no appheation where tho tostator died long 
bsfors the Act came into forco aud has retrospective 
affoct only to the extent that it applies to Wills made 
boforo the passing of tho Act whero the dispositions 
made are intonded to como inta opsrarion at n timo 
which is као to tho passing of the Аст, 

Whoro & Will made no gitt in favour of -she testa- 
tor’s children, bur di that thoy should onjoy his 
properties withogt having any right to thom’ aud that 
the exccupors should colless tho renta, cre, and after 
meeting nil expenses should add' up the surplus for 
the benefit of tho grand-children, whoshould тако sho 
properties on she death. of the tesnator’s children, tho 
grand-children noc having been born at tho tostator's 


h: 07.1 ax E n * 
504 that, thb i perum in favour of the grand- 
children was invalid and the properties vosted in the 
heirs of the rostetor as an intemtacy, the grand- 
children taking no interest өҳоорі as members of an 
andivided family. w ho by birth acquire a right, to the 
yrondfacher’s properties. ` _ 
Where а gift made in favour of the Eris dins also 
rovides that after her the property should be enjoyed 
y her doscqpranta, the fact that tho gift over. is 
invalid doos not defeat the catate given to her. ^ 
Messrs. Mahomed "Ibrahim and C. Patte- 
bhirama Iyangar, for the Plaintiffs. g Е 
Messrs. V. Mastlamani Pillai. and Т. - S. 
Rajagopala Amar, for the Defendants. é 
JUDGMENT.— Plaintiffs, who are the 
aons of опа Munisamj Муајараг, sue for а 
deolaration thas the bequesia to the grand; 


: INDIAN ОАВЕВ; 
YABADAEAJA MUDALIAR ©. NARATANASAMI морав. |: D di M: 


[1916 - 


children of the said Munisami ‘made -By 
his Will, dated the 6th Augüst 1898, are 
invalid, and for в partion of the propertice 
left by him. The plaint sets oub - that by 
bis; Will dated the 6th August 1898 ° the 
testator’ directed that his sons and daughters 
shold -have no iuterest in the éstate and: 
that the income should be accumulstéd for. 
the 'beneflt- of the testator’s graridchildten,. 
who were to take all the property, that: 
defendants Nos. У and 5 obtained Probate 
of the. ‘Will and have beer guilty'of yarious 
acts of: mismanagemenb, that the’ bequests. 
to the teatator'^' grandchildren are, void: 
aa they were not in existence when tho 
testator died and that there has been an 
intestacy which entitles the pleintiffs, as 
the ‘sons of the testator to claim the estate 
and в partition thereof between the various 
heirs ‘of the testator. 

Defendants Nos. 1 and 3 filed a written 
Statement praying for the construction of 
the Wilk of their father and the ascertainment 
and delivery of their share. ‘Defendants 
Nos. 2:and 5, the exeautora with Probate, 
deny that they undervalued the estate or 
werd guilty of any of the acta set out in the 
plaint and pray that the Will-may be 
constrned and the rights of the parties 
ascertained. The 4th defendant fled a 
written statement, pleading that under thé 
terms of the Will there is a valid bequest 
of honse and ‘ground .No. 2/60 (item 3 of 
the.plaint schedule) .in her favonr, that 
shad and her husband acting “in accordance 
with the terms of the Will cohtributed 
over .Rs. 9,000 to the etate ahd that if 
thè bequeht im her’ favour be held’ to be 
‘invalid,’ ihen the sum of Rs. 8,000 be 
returned to her." Defendants Nos. 6 to 8 
filed no written statements. Defendanta 
Nos..9 to 2h were directed: to be. made 
parties, ‘as they were the grandchildren of 
the’ ‘testator nud had an interest in the 
suit which was to construethe Will. The 
guardian aè liem of défendants “Noa. 9 
to 15 filed a written statement -setting 
up (that the hequests were valid and that 
they had a share in the Will. Defendants 
Nos».10.to 19 -by their guardian ad: litem 
filed a written atatoment stating that their 
rights should .be established if thé Court 


eopsiders the bequests valid. Defendants 


in nmila torus. . : ў 


Мов. 20 and 21 filed ẹ written. statement 


pè 
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The following issues were settled:— - 

I. Ia there an intestacy to any and what 
extent? ` 

IL To- what relief are 
entitled? ~ 


First tseve.—Probate of the Will of Munn, 
sami Mudali has been filed aa Exhibit A. — . 


Munis&mi Mudaliáàr left no grandchildren 
at the time of his death and the qnestion is 
whether the terms of the Will are valid. The 
‘Will directs that his properties, moveable and 
immovesble, should be enjoyed by the children 
of his first and second wife in common, but that 
they should have no right to the properties. 
. 16 directa that the executors should collect 
the rents due, receive ontstandings and 
Pay liabilities, look after the maintenance 
of the family and perform the marriages of 
such of those children ss are unmarried. 
The win proceeds as follows :—“ Besides 
thus remaining as one family and conducting 
everything in common all those, namely, 
the income derivable from the aforesaid 
houses, the income derivable from the cart 
stand and the income derivable from the 
bazaars and the incomes which my sons 
may get by employment or trade, should 
all be put together and both the aforesnid 
executors should look after those and on 
deducting the maintenance exponses of tlie 
family and Government tax and repairs and 
otherexpenses should give meals to 100 persons 
as a matter of charity annually in the month 
of Purattasi. On meeting all these expenses 
the. remaining sum should be added as 
assets to the other properties and ‘augmented. 
Those that do not abide to do яо and 
refuse to give their’ earnings shall have no 
right whatever in this. They must go ont 
with such earnings. Those that'do not соп: 
gant to remain in the family and do quarrel, 
if by their remaining anything bad should 
агївө to the family, suoh of them should 
be removed from the family and’ if they 
have not any ineans of earning for their 
mainterance four or three should be givon 
every month and those should remain and 
live in & room in.the aforesaid ^ honse." 
Tt alao provides that hi«aecond wife should 
continue to live in this family and conduct 
family affairs and that if she does not do 
во she should live in one room and receive 
a maintenance of three or four a manth.” 


"he ‘Will proceeds пз follows;—"* Nobody 


the parties 


has any right in the aforesaid properties} 


Even if sold, the sale ‘should be void. Of 


© thé .aforesaid properties the house bearing 


door No. 6/26 should be given as‘ stridhanam 
io my first wife's daughter, Andi Lakshmi 
Ammal, вой Ohiranjeevi Munusami Mudaliar, 
Chiranjeevi Ponnusami Mndaliar, sons of 
my sister, and the members of that family 
should remain jointly with this family and 
from the total of all the incomes should 
be met (the expenses in connection with) 
the good and bad occurring to this family.” - 
It states that after the death of the above 


- persons house No. 6/20 should be enjoyed 


by their descendants. As regards the other 
properties the Will provides as follows :- . 
'All other properties should be enjoyed by 
my sons aslong os they are ‘alive and 
after that one-half should be enjoyed by 
the descendants of my first wife’s sons 
and ‘the other half share by the descendants 
of the second wife's sons.” The scheme of ^ 
the Will seems to be that his children by 
his first and second wives should remain 
together and hand over their earnings to the 
executors who are directed to support them, 
that the earnings so handed over and the renta 
of the properties collected with any surplus 
should be accumulated for the benefit of 
the grandchildren and that ‘the property 
should be taken by the grandchildren on 
the death of his sons and daughters. It 
ie not disputed that none «of the nd. 
children were born at the death of the 
testator and it is proved by the lst 
plaintiff that the first grandébild was born 
three or four years after the teatator's death, 
It is well-settled law that a bequest to persons 
who are not born at the date of the testator'a 
death is invalid, and consequently the dis- 
positions-in the Will iv favour of the grand- 
children of the testator are invalid. Mardras 
Act lof 1914, which declares the righta of. 
Hindus to make transfers and Lequesta in 
favour of unborn persons, has no application, as 
the testator died long before.the Act came 
into force and the Act has retrospective effect 
only to the extent thatit applies to Wills made 
before the passing of the Act where the dis- 
positions made are intended to come into 
operation ata timé which is subsequent to tlie 
passing ofthis Act. Where the testator divs 
before the Act came into force, the properties 
would ‘vest in his heirs in the event of an in- 


testacy according to éhe-law then in force 


- 
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and section 2 of the Act, as І read it, does 
not operate to divest such vesting. Moreover 
as no life-estate is given to the sons, it cannot 
be said that the gift to the grandchildren 
was intended to come into operation after 
the 14th February 1914, the date on which 
the Act was passed. Except the right to 
receive maintenance subject to certain con- 
ditions there has been по gift іп favour of 
the sons. Ав the gift to children is invalid 
(except in the cage of house No. 6/20, item 
8 in the plaint to which I shall refer later 
on), there has been no gift in favour of the sons 
and daughters even for their lives, it follows 
that there has been intestacy so far assuch pro- 
perties are concerned. The directions in the 
Wil that the daughters are to be maintained 
out of the estate is valid, and due provision 
will have to be made for their maintenance. 
Provision will have to be made for the mar- 
riage of the testator’s daughters who have 
not yet been married. “The result is that the 
sona and daughters take the properties as heirs 
under the Hindu Law, the grandchildren 
taking no interest except as members of an 
undivided family who by birth acquire a right 
to the grandfather’s properties. As regards 
house No. 6/20 there is, in my opinion, a 
gift to the testator’s daughter, Audi Lakshmi 
Ammal, as the Will says that house No. 6/20 
should be given as aridhanam to her. It 
no doubt goes to state that after her, the 
property should be enjoyed by her descend. 
ants, but the fact that the gift over is invalid 
would not defeat the estate given to her. It 
is. unnecessary to consider in this suit whe- 
ther as between her and her children she has 
ae of alienation or not over the pro- 


өв. 
Second tssus:—The result of my finding is 
ihat there is & valid direction in the Will 
whereby 100 persons should be fed annually i in 
the month of Purattasi out of the income of 
the properties, except item 8 which is given 
tothe daughter, that there is intestacy as 
regards the said properties and the rights of 
the parties are, therefore, to be determined 
under Hindu Law.  Thesuit.will be referred 
to the Chambers for an account being taken 
of the estate and effects of the deceased Munu- 
sami, and the exeontors will-file accounts of 
the income and expenditure and the balance 
in their hands within a month from this date. 
Objections will-be filed within two weeks 
pfter filing the acooynta.. After making pro- 
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vision, for the feeding of one hundred persons 
in Purattasi every year, the properties will 
be divided between the sons of the testator 
in equal shares, subject to due provision being 
made for the maintenance of the daughters and 
the marriage expenses of such daughters as 
are unmarried. Costa will be reserved till 
after the accounts are filed and will be dealt 
with at the time of the passing of the final 


Order accordingly. 


OALCUTTA HIGH COURT. 
Отти. Buia No. 5926 or 1912. 
Висоир ONIL Appeal FROM ORDER No. 420 
or 1912. 
May 6, 1914. 
Preseni:—Justico Bir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoroft. 
JITENDRA NATH ROY Аир ANOTHWER— 
PETITIOXBRS— À PPRLLANTS 
versus 
RASIK LAL SEN axp orHNRS—OPPOSITE 
PasgTY— BASPONDENTS. 

Меле profite—Decres declaring ag. каму of defend. 
ants, taoperative wail ementi ond quality of liability 
determined—Amendment af decree once refused bara 
subsequent applications—Ohange af circwnetances after 
decree — Rernedy of decree-holder. 

A decree declaring in general terms the liability of 
the defendanta to pay meme profits does nob become 
operative till after the amount has been тера 
by the Oourt and the Oourt-fee prescribed 
tion 11 of the Oourt Fees Act has been paid ‘the 
deoree-holder. 

Kewal Kishan Singh v. Sookhari, 24 O 173; 1O. W. 


ve must define tho extent 
and quality of the lisbility of the defendants for 
mesno profits. 

When an application for the amendment of а decree 
has once been refused on the merita, the decision is 
conclusive betwoen the parties. 

Langat Singh v. Janki Доу 13 Ind. Oas. 151; 89 О 
205, 14 O. L. J. 481, referred 

Where pep te dh vt UR is required on 
the d of subsequent change of 
the holders are not entitled to have ib amend- 
ed by an applicelion to the Oourt which passed it, 
but may have their remedy in a sult appropriately 
framed to set aside the decree. 

Musammat Gulab Koer v. Badshah Bahadur, 2 Ind, 
Oas. 120, 18 О. W. N. 1197; 10 O. L. J. 420, referred to. 

Rule against an order of the Subordinate 
Judge, Jessore, dated 20th November 1911, 
and appeal against an order of the Distrivt 
Judge, Jeasore, dated 29th June 1918, reject- 
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ing an appeal against the above-mentioned 
order. 1 Hi 
Dr. Ghosh and Babu Laeli Mohan- Banerjee, 
for the Appellants. 

Babus Nil Madhab Bose, Shib Ohandra Palit 
and Trotlukhya Nath Ghosh, for the Re- 
Bpondenta. 


JUDGMENT.—The substantial question 
in controversy in this Rule is, whether it 
was competent to the Subordinate Judge 
to entertain an application for amendment 
of a decree for mesne profits made on the 
15th September 1906. The circumstances 
under which this question requires considers- 
tion may be briefly stated. 


The predecessor-in-interest of the opposite 
parties to the Rule institnted a suit on 
the 15th December 1896 for declaration 
of title to immovesble property, for recovery 
of possession thereof and for mesne profite. 
The petitioners are the representatives of 
the first defendant in that litigation. On 
the 28th June 1897, the Subordinate Judge 
decreed the suit for posseasion. Under that 
decree the plaintiff became entitled to recover 
possession of the disputed property from 
the defendants and also to realise costs of 
the suit from them. Ав regards the claim 
for mesne profits,. the decree of the Sub- 
ordinate Judge stated, “the plaintiff do 
get mesne profits from the 6th January 
1896 up to the date of recovery of pos- 
session °”. But the decree did not specify 
the amount of mesne profits, nor did it ‘state 
explicitly any particular defendants from 
whom meene profits wererecoverable. Two 
of the defendants other than the predeceasor 
af ihe petitioners preferred an appeal to 
the District Judge, to which the plaintiff 
alone was joined as a party respondent. 
This appeal was dismissed on the 6th Sep- 
tember 1898, and an appeal against the 
decree of the District Judge was dismissed 
by this Oourt on the 12th December 1900. 
On the 6th April 1903 the decree-holder 
epplied for assessment of mesne profitas. 
Two Oommissionars were appointed to 
ascertain the amount of mesne profits, 
Ља before this report could be considered 
by the Court, the decree-holder and the 
present pretitioneras had come to terms on 
the 19th November 1904. The decree-holder 
applied to the Oourt, and inethe applica- 
tion he stated that the two defendants, now 
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petitioners’ before this Court were ready 


to pay Re. 1,500, that the payment was to 


be. "made: by an assignment to him of a 
mortgage-decree held by them, and that 
they had accordingly agreed that Ha. 1,500 
be deducted from such amount of mesne 
profits as might be settled by the Court, 
and that a decree. for the balance might be 
passed only as against the other defend- 
ants to the suit. On the same date, the 
Oourt held that the amount of mesne profits 
was Rs. 4,295 and after deduotion!of Ва. 1,500 
according to the terms of the compro- 
mise mentioned, made a decree for the balance, 
namely, Ra. 2,798. The Subordinate Judge 
in his order recited that the two defendanta, 
now petitioners before this Court, had come to 
terms with the decree-holder and ihat they 
had agreed to set off the sum of Ra. 1,500 
from the ascertained amount of mesne 
profits, and then he added that whether 
they should still be proceeded against or not 
was a matter that rested with the deoree- 
holder and that the Court conid make no 
order on that point. Under what ocircum- 
stances this order was made, cannot now be 
definitely ascertained. The Subordinate 
Judge apparently overlooked that the decroe- 
holder in hi petition has explicitly stated 
that in view of the promised payment of 
Ба. 1,500, he would have no further claim 
against the two judgment-debtors, and it 
was on this condition that the Pleader for 
the two judgment-debtors had signified bia 
assent to the compromise, as is clear from 
an examination of the petition which has 
been placed before us. 1t is worthy of note, 
however, that the order did not explicitly 
state from which of the judgment-debtors 
the sum of Es. 2,795 was recoverable; but 
it has been argued that the order, taken aa 
& whole and not interpreted in the light 
of the statement in the petition of compromise, 
implied that the sum was recoverable from 
all the judgment-debtors inclusive of the 
two who had promised to pay Ha. 1,500. But 
although this order was recorded on the 
19th November 1904, no formal decree for 
mesne profits was drawn up. It transpires 
from an examination of the order sheet in the 
proceeding that the decree-holder was called 
upon to pay the deficit Court-fee under 
section ll of the Court Fees Act. The fee 
was not paid for в considerable time, and 
was nob ЫП the 15th September 1906 
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‘upon gu application -of the decree-holder, 
ated the 80th August preceding, the Court 
«proceeded to draw up a ‘formal deoree. The 
decree drawn up on the 15th Beptember 1906 
was in-these terms: “It is ordered and 
‘decreed that the E holder do get 
Ra. 4,295-12-4} -gandas as wasilat from the 
judgment-debtors. Ont of this, in accordance 
ayith the amicable settlement between the 
said decree-holder and the defendants Nos. 7 
and 8 and in pursuance to the decree-holder's 
petition deducting Ra. 1,500, Ra. 2,795-12- 44 
yandas is assessed as the amount of wanlat 
due to the decree-holder from the judgment- 
debtors other ‘than -Nos.: 7 and 8, and 
judgment-debtors other than Nos. 7 and 8 
do pay to the decree- holders Rs. 985-0-6 
hs costs of the suit.” It will be observed that 
under. the decree ая finally drawn up, the 
seventh aud eighth defendants were absolved 
from all liability -to pay mosne profits. 
Subsequently, on the 10th December 1906, 
the Uecree-lholder-.applied for amendment of 
the -decree on the ground that-it was at 
variance with the order of the 16th November 
4904, -- This application was dismissed on the 
6th February 1907. The Subordinate Judge 
held that the order of the 19th November 
1904. must be . read along with the peti- 
iion of that date and that the decree as 
finally. drawn up Had given effect to the 
order во interprete. No steps were taken 
by the decree-holder-to have this - orden 
of. the Subordinate- Judge set aside. In 
the iuterval, the -decree-holder had in- 
stituted д suit on-the 17th January 1906 for 
specific ‘performance ef an agreement to 
lease certain property which, he -alleged, 
had - been -made with him by the judg- 
ment-debtors as part of the consideration 
for -tho settlement of the 19th November 
1904. <The -decree-holder was successful in 
the Court of first instance and the suit 
was decreed on the 18th September 1906. 
On appeal the District Judge dismissed the 
suit où the 20th May 1907; he held in 
substance “that the alleged agreement had 
not been established. An appeal 
the dasree -of .tlie District -Judge wus.. dis-- 
missed. by this -Court on -the 16th August 
1910. .On the l8th.July 1911, the ré- 
presentatives of the.original decree-holden 
initiated the present. proceedings - for .1hodi- 
fieation,of the consent decree of the 15th 
September: FROS... -The-wibstential - ground 


t d 
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"upon which relief was olaimed -was 


against _ 


2 [1915 


that 
there had been a partial failure of the 
consideration on which the consent decree 
was based, and that іп. the intérests of 
justice the decree should be varied under 


-the altered cireumstanoee. The relief whicl 


he sought was вп alteration of the decree,’ 
во that the present petitioners might be 
made liable for mene profits along with 
the other defendants in the original suit. 
The Subordinate Judge entertained this 
application, and although he felt doubtful 
under what provision of the law, if any, 
the applicant might be entitled to relief, 
he came to the conclusion that the amend- 
ment should: bó allowed. his. order was 
sought to be challenged by way of an 
appeal to the District Judge, who, how- 
ever, guve effect to the objection of tho 
tlecree-holder that the appeal-presented to 
him was incompetent. We are now invited 


"by the petitioners to set aside the order 


of the Subordinate Judge in the exercise 
of our revisional jurisdiction, on the as- 
sumption that the view of the Disttict ^ 
Judge was correct. The -order of the Bub- 


“ordinate Judge has been supported in this 


Court on behalf of the deoree-holder on two 
distinct grounda. 

- It has been arguet, in thé Jirst sige: 
that the decree drawn up on -the 15th 
September 1906 is at variance with the order 
of the 19th November 1904 and should be 
Amended on this ground alone. Before we 
deal with this contention, it is necessary 
to advert for a moment to the argument 
addressed to us nt one stage that the 
decree drawn up on the 15th September 
1906 was superfluous and, that the only 
operative decree iu the case is the decree 
made by the Subordinate Judge on the 
15th December 1896, by which he held 
that the plaintiff was entitled to mesne 
profits. In support of this view it waa 
further contended that the application of 
the 80th August 1906 by which 
the Oourt was invited by the decree- 

holder to draw up.& formnl decree was also 
superflhous. In our opinion, there. -is -по- 
substance ih this .contention.. The only 
operative déorée- fov mesne profits in this 
case is the decree drawn up.on the .15th. 
September 1906 on the-basis of: the order.of. 
the 19th -November 1904.- There is no 
foundaition.forthe.conteniion tha an operative: 
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decree for mesue profits was.made.by the 
Subordinate Judge on the 15# December 
1898. That decree, as we have already 
stated, merely declared in geueral terms the 
liability, of the defendants to pay mesne 
profits to the suocessful 
nature of such a -preliminary adjudication 
may be described in the words of Lord 
Watson in the case of Гала Prasad 
Singh v. Lal Saheb Rai (1): "None of the 
defendants were by that decree made judg- 
ment-debtors for mesne protits, in the sense 
that their property could be attached by 
virtue of it. The decree, no doubt, found 
that defendants in the suit were account: 


able for mesne profita, and by that finding’ 


they were bound; but it did not ascertain 
the amount of such profita, or determine the 
important question whother ‘tho defendants 
were liable jointly or severully in respect of 
their svrongful possession. There was no 
adjudication upon any of these matters until 

. . for the fitst time the appellant obtain- 


ed a money-deoree which was capable of. 


being put into execution;” a «decree to be 
operative must defing the extent nod quality 
of the liability of the defendants for mesne 
profits, which were ascertained for tho first 
time by the final decree.’ This description 
is accurately applicable to the preliminary 
decree in the case before us, where there 
was asa matter of fact no decree for mesne 
ртойі in existence till the 1óth September 
1906. As was pointed ont in Kewal Kishan 
Singh v. Sookhari- (8), there could uot bea 
decree for mesue profits capable of execution, 
till after the amount had been ascertained by 
the: Gourt nnd the Court-fees prescribed by 
section 11 of the Coùrt Fees Act had been 
paid by tho decrge-hdlder. The true posi- 

tion is, therefore, that the decree-holders, if 
they feel aggrieved by the decision of tho 
Court, must geek to amend tho decree of the 
16th September 2906. The question con- 
sequently requires consideration whether 
it is open to them, in this proceeding; - 
to seek that relief. As  nlready -stated, 

on. the 10th December 1906 the decree- 

holders did apply to the Court ‘below to 
amend the decree on. the ground thas it. WAS,- 
as drawn up; not in conformity with the order, 
of the 19th November 1904. That application, 


(1): L A. 150; 18-A 53: 5 Bar. Р; 0. J. 000, 
CEEA i 
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was refused ou the 16th pH 1907. -Tt 
is plain, therefore; upon the authority of the 
detvision of this Court in Langat. Singh v. 
Janki Koer (З), that it is по longer open .to 
the decree-halders, to seek amendment of the 


plaintiffs. Thè decree of the F5th September 1906 on the very 
* ground which was held untenable abd was 


dverruled on the 16th February 1907. The 
order of that date, whethor it was rightly 
or wrongly made, is conclusive between the 
parties. The first ground upon which emend- 
ment is claimed must consequently be 
overruled. 

"The second ground, and this is really the 
substantial ground, is that circumstances 
have so altered thet in ihe interests of . 
justice the decree of the lith September 
2906 should be varied. In our opinion, even 
ifthe contention of tho deoree-holders be 
u5sumed, forthe purposes of tho argument 
and for that purposo alone,.to be well founded 
on the merits, they are not entitled to have 
the decree varied by way of au amendment 
in these proceedings. If ihe cireumstauces 
have altored, tho decree-holders, as was 


, explained in the case of Musaminat Gulab Koor 


v. Badskah Bahadur (4), where the previous 
decisions on the subject will be found analysod 
and reviewed, may have their remedy in a 
suit appropriately frumed to set aside the 
decree. They cannot ask the Court to amend 
thé decree, because it is, conceded for this 
purpose: thát the decree as then made 
AAS drawn up aud it requireg to 
be altered only by reason of events which 
have subsequently happened. But. it is not 
necessary to rest our decision on this narrow 
basis, because we are clearly of opinion that , 
no ground hag been mado out to set aside 
the Песгво of the 15th September 1906, 

. On behalf of the decree-holders it has 
been urged that on the 19th November 
1904, the consent order was madeon the 
assumption that the deoree-holders would 
obtain a lease of .oertain property from 
the judgment debtors, and „that as they 
have subsequently failed to get such a 
lease they are entitled to have the matter 
re-opened. But the obvious answer to this 
contention is that there pever was such an 
agreement; the suit for specific performance 
of the alleged agreement to lease was 


(8 12 Ind. Cas. 151; 89 C. 265; 14 О, b. J. 481, 
(4) 3 Ind. Сав. 12% 18 0 W.N, 1197; 100. L. Л 420, 
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dismissed on the ground that the &greement 
had not been established; this decision is 
conclusive between the parties and operates 
вв res judicata. There is further the signifi-~ 
cant circumstance that no mention of the 
‘alleged agreement to lease ia found in the 
petition of the decree-holders, dated the 
19th November 1904, to which the judgment- 
debtora assented. If there had been in 
fact an agreement to lease as part of the 
consideration for the settlement, one would 
have expected to find it mentioned in the 
petition itself. The position consequently 
is that the Subordinate Judge has given 
effect to the compromise at which the 

arrived on the 19th November 
1904, and the decree-holders have entirely 
failed to establish that there has been & 
partial failure of the consideration for that 
compromise. Oonsequently, there is no reason 
why the decree based on that compromise 
should be varied. The second ground upon 
which the decree-holders seek to have the 
decree amended or varied cannot be sustained 
on the merits. 

We may add that we are satisfied that 
the justice of this case reste entirely oh 
the side of the petitioners and that in 
view of the exprees terms of the petition 
of: compromise, dated the 19th November 
1904, we should not in any circumstances 
be disposed to give effect to a technical 
objection, even if any such could be taken. 

. The result is that the Rule is made 
absolute, the order of the Subordinate 
Judge ‘dated the 20th Novembér 1911 


discharged and the application for smend-- 


ment dismissed with, costa both in this 
Court and inthe Оош+ below. 

In view of the entrel; untenable nature 
of the grounds upon which the application 
to the Court below was based, we assess 
the hearing fee in this Conrt at thirty 
gold mohurs. 

The appeal is not pressed and is dismissed. 

P Rule made absolute; 
Appeal dismissed. 
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OALOUTTA HIGH COURT. 
Sxconp Отто, АррвАв Nos. 2880, 3843 то 
8347 or 1911. 

April 28, 1914. 
Preseni;—Mr. Justice Mullick. 

SIR NARAIN SINGH амр orHuE8— 
PALINTIFYS— ÁÀPPELLANTE . 


бетти 
SAHBOOL KHAN AND ANOTHBERRS— 


DzraxbAvTS— HESPONDRNTS. 

Bengal Coss Act (ІХ B. C. of 1880), г. 20, construction 
of —Whether suit barred, where xor&ik in occupation of 
ee ir EE soralt— False 
entry v» the return, effect of. 

Section 20 of the Bengal oss Act (IX B. О. af 1890) 
does not enact that if = proprietor, whether by 
mistake or otherwise, enters а pieco of land in the 
wrong pert of his return, he thereby lowes his right to 
claim rent, The Oess Act is а fiscal Act, and its 
онр ане no land within the estate should 

pe &&sesemont. It is immaterial for this purpose 
өк serait land is entered as in the рош моо. 
a tenant от the khas possession of the somsadan and 
this is sufficient to the requirements of sec- 
tion 20. The semindar be Hable to punishment 
only if he enters land of one class in another class. 


Appeals against the decree of the District 
Judge, Mozaffarpur, dated the 5th August 
1911, affirming that of the Munsif, Sitamarhi, 
dated 18th April 1911. 

Babu Jogendra Oharan Ghosh, for the Ap. 
pellant. 

Babu Lachms Narain Singh, forthe Re- 
apondent. 


JUDGMENT. —It .is admitted by the 
learned Vakil for the appellanta that the 
value of the suit concerned being lees than 
Re. 100, Second Appeals Nos. 8348, 8344, 
3345 and 3346 mnst fail under section 152, 
Bengal Tenancy Act. These appeals are, 
therefore, dismissed with costs. 


There remain Second Appeals Nos. 2889 
and 8347. The only question “argued is 
„whether the suits out of which these appeals 
arise have been rightly dismissed on account 
of the provisions of section 20 ofthe Bengal 
Ceas Act (IX В. О. of 1880). Both Oourts 

^ have dismissed the suits, holding that it was 
the plaintiffs duty, when fling in 1898 the 
cess return concerning that portion of his 
estate which related to the land in suit, 
to mention in the return thatthe lands in 
suit were in the possession of the tenant 
defendants. 


Now itis admitted by the learned Vakil 
for the respondents before me that the lands 
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have been mentioned as the reratt lands of 
the proprietor, but it is urged that this was 
not sufficient and that the omission io enter 
the lands as in the possession ofa tenant 
bringa under the operation | of section 20 
and debars the plaintiffs from olaiming rent. 
Section’ 20 does not seem to me to enact 
that ifa proprietor, whether by mistake or 
otherwise, enters a piece of land in the 
wrong part of his return he thereby loses 
his right to claim rent. The Oess Act isa 
fiscal enactment and its object is that no 
land within the estate should escape assess- 
ment, 

It is immaterial for the purpose of the 
Oollector whether the land is entered as in 
the possession of the tenant or the khas 
possession of the semtndar. The learned 
Vakil for the respondent argues that the Act 
intends to protect the tenant from the 
fraud of the zemindar and that, therefore, 
wrong entry detrimental to the tenant onght 
to bring the semindar within the purview 
of section 20. І donot accept this interpre- 
tation of the law. The remendar is liable to 
punishment for making a false return if he 
enters land of one class in another class, 
but for the purpose of section 20 it is suffi- 
cient, as in the present case, that serat land 
in the possession of, the defendant was 
entered in the return merely ва seratt land. 
Reliance is placed on an unreported decision of 
Gupta, J.,in Appeal No. 241 of 1904, but the 
facta of the case are not fully be:ore me and 
I hesitate to accept it as authority in favour 
of the respondents. The result is that the 
suits should not, in my opinion, be dismissed 
on the preliminary ground that section 20, 
Bengal Tenancy Act, isa bar. The appeals 
are decreed and the suits are remanded to the 
lower Appellate Court for disposal according 
jw law. _ Costa will abide the event. 


Appeal allowed. 
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.MADRAS HIGH COURT. 
Freer Orn. Арралт No. 62 or 1918. . 
October 80, 1914. 
Preseni:—Sir John Edward Power Wallis, 
Kr., Offg. Ohief Justice, and 
Mr. Justice Seshagiri Aiyar. 
M. SWAMINATHA ATYAR—PLaprriyr— 
APPELLANT 
versus 
APPASAMI AIYAR AXD OTHERS— 
DyaNDANTS— HESPOXDRKTS. 

Transfer of Property Act (IV of 1882), s 58 (o)— 
Sale or morigage—8Bale-deed by mortgagor—Agresment 
to re-comvey by mortgqgee southsn a limited period. 

Where & m executed & deed of absolute 
sale in favour of mortgagee who was about to sue 

` оп his mortgage, and ten days later the mortgagee ' 
executed an ent to re-oonvoy the property 
within 18 months if the mortgagor paid the mortgage 
"Hs | that under the ciroumstanoos of tho case 
the transaction amounted only to an absolute male 
with an agreement to re-convey, and not to & mort. 
gage by conditional sale. 


Appeal from the decree of the Court of the 

Subordinate Judge of Kumbekonam, in 
. Original Suit No. 17 of 1910. 

Mr. К. V. Krishnaswami Atyar, for the Ap- 
pellant. - 

Messrs. T. Rangachariar, В. Ktppuswami 
Atyar, E. Dorateams Aiyar and G. B. Rama- 
chandra Aiyar, for the Respondents. 

~ JUDGMENT.—This case has been argued 
yesterday and to-day with great ability by 
Mr. Krishnaswami Aiyar, but he has not 
persuaded us that the Subordinate Judge was 
wrong. The question is whether two docu- 
mente, one of which (Exhibit B) is in terms 
a deed of absolute: sale and the other (Ex- 
hibit A) an agreement to re-convey executed 
ten dayslater by the vendee under the previous 
dooumant, constitute a mortgage by condition- 
al sale. Section 58 о? the Transfer of Pro- 
perty Act, clause (о), says that where the 
mortgagor ostensibly sells the mortgaged pro- 
perty on condition that on payment of the 
mortgage money the buyer shall transfer the 
property to the seller,-the transaction is called 
& mortgage by conditional sale. And to see 
whether the ostensible sale referred to in the 
section when taken iur peus a for 
re-oonveyanoe was inten opersté as в 
рне ае conditional sale, it is well settled 
that the surrounding circumstances have to be 
looked to, as ruled by their Lordships of the 
Judicial Qommittee in Өй Purshad y, Lech. 
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m4 Purshad (1). That does not mean that 
evidence is to be admitted to eontradict the 
terms of the documents in which the parties 
have embodied their intentions, namely, the 
deed of sale and the agreement to re-convey. 
That, we think, was all that was intended by 
the decision of the Judicial Commitee in 
Balkishen Das v. W. Е. Legge (2). Applying 
these principles to the present case, we have 
to deal with certain property including & 
mortgage interest, which was acquired by the 
mortgagor between the years 1891 and 1898 
for nearly Re. 48,000. The mortgagor, who 
was carrying on business on a large soale, 
had executed mortgageson this property to 
the extent of Rs. 45,000 and he had paid no 
interest on the mortgages and a little over 
Ra. 48,000 was due on the date of the trans- 
action, that is to say,a little more than what 
had been paid for the suit properties by the 
mortgagor. It is quite olear that the mort- 
gagee, the defendant, was dissatisfied with 
this state of things and thought the time had 
come for him to reelixe his security. Ac- 
cordingly he expended а sum of over 
Re. 1,900 in the purchase of Court-fee stamp 
paper with the view of suing on his mortgage. 
Thereupon both parties sought the advice of 
their Pleaders. This was on the 20th January 
and on that day the plaintiff, the mortgagor, 
undoubtedly entered into an agreement to gall 
the suit property to the mortgages, the defend- 
ant; and it is alleged for the plaintiff, though 
denied for the defendant, that on the same 
day the mortgagee undertook to execute an 
agreement to reconvey. We have come to 
the conolusion in the plaintiff's favour that on 
that date the mortgagee did sign an under- 
taking to execute & proper agreement for 
re-conveyance in the mortgagor's favour. The 
next thing that happened was that the 
mortgagor executed an absolute sale-deed, 
Exhibit B, in favour of the defendant on the 
25th. Some diffculty appears to have arisen 
at this stage, and the plaintiff was not willing 
to. register the sale-deed executed by him 
until he got the agreement to re-convey exe- 
cuted by the mortgagee; and the mortgagea 
apparently was пой very ready to execute this 
agreement, and the matter would appear to 
have been referred to a Vakil, Рапећаракева 
Sastri, with certain instructions conteined in 

(1' 10 0. 80. 0.); 


(2) 22 A. 149 (P. C), 
Bom. l, R 528, 


AIYAR, 


18 О. L. В. 882; 1C I. A. 129. 
?71 A. 68,40. W. М. 158; 3 
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Exhibit C. This document speaks of а drafè 
(by which appears to be meent the draft of 
вп agreement prepared -in pursnance of the 
mortgagee’s undertaking to execute an ag- 
reement to re-convey) as having been handed 
to this Vakil. There was also given him on 
the same day, з. e. the 27th, a letter by the 
brother-in-law of the mortgagee undertaking 
that the mortgagee would execute an agree- 
ment for re-conveyance. The sale-deed waa 
then registered on the 28th and on the 5th of 
February the mortgages executed an agree- 
ment to re-convey, but subsequently refused 
to register it and registration had to be effect- 
ed compulsorily. We do not think that these 
difficulties, which arose in carrying out the 


‘original bargain of the 20th January, really 


make much difference. We think they show 
a certain reluctance to carry out the terms 
at first agreed upon; but we think the case 
must properly be dealt with, as contended for 
by the plaintiff, as if in fact these two 
documents had been agreed to be executed on 
the 20th. - 

Then what we have got todo is to look 
to the surrounding circümstancea to see whe- 
ther what was intended was a mortgage ors 
sale. That iaa question to be decided in 
each case on the particular facts of the case. 
Here we have a strong indication that what 
was intended was an out and out conveyance, 
in the fact that the defendant had taken 
steps to file a suit for the purpose of 
realizing bis security and put an end to the 
relation of mortgagor and mortgagee; and we 
have the further fact that in Exhibit A a 
very shart term of 18 months is given within 
which the plaintiff was to have the right 
to re-conveyance on payment of the mortgage 
money. It bas been held in several cases 
that the fact that only a short period such 
as this is given, is в very strong indication 
that it was not the intention to create or 
perpetuate the relation of mortgagor and 
mortgagee. The facts here rather suggested 
that this agreement to re-convey was merely 
meant as а concession made by the mortgagee 
to the mortgagor to induce him to save 
the trouble and expense of litigation. There 
ів & further amall indication pointing the 
same way, воа itis this: though in fact 
the agreement to make a re-conveyance was 
arrived at on the 20th January, yet in the 
agreement, Exhibit A, which was executed 
several days aftefwards, & request to execute 
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this re-conveyance is said to have heen made 
by the mortgagor “this day", which ву лав 
then ten days after the deed of absolute 
pole; and the deed was exennted in this 
form without objection by the plaintiff. 
Another point which has ako to be con- 
sidered is whether the price paid was inade- 
quate or not, because when it is shown 
that the price was clearly inadequate, that 
reises в strong presumption that what was 
intended wasa mortgage. In thiscase the 
price was Ба. 2,000 more than the property 
had cost in the oourse of its acquisition 
between 1891 and 1898. The evidence 
that if is now worth very much more was 
treated by the Subordinate Judge as unreliable, 
and we think that it has not been shown 
that this was an inadequate price, at any 
rate, to such an extent as to afford an 
indication that what was intended was s 
mortgage rather than asale. Onthe whole 
we think that on the facts of this case 
the inference is that the mortgagee waa 
never prepared to consent to more thana 
mere agreement to re-convey and that the 
transaction only amounted tb an absolute 
sale with an agreement to, re-convey and 
not to a mortgage by conditional sale. 

The conclusion arrived at by the Subordinate 
Judge is, therefore, right and the appeal 
must be dismissed with costa. Under Order 
XXXIII, rule 11, the appellant must pay 
the Oourt-fee to the Government. 

Appoal dismissed. 


CALOUTTA HIGH COURT. 
Вноонро Отут. Appear No. 451 or 1912. 
May 11, 1914. 
Present:—Mr. Justice Holnrwood and 

. Mr, Justice Ohapman. 
BAKTA PRAMANIK Ax» OTHBRS— 
DADO ын 


KISHORI MOHAN TAN TALPATRA— 
PranrrüFF— HASPONDENT 
Bengal Act (VIII of 18885, A, a. 08, ola. (8) 
ana (7), 108— Common Mon PT of —-Applioa. 
л andar з. 108, whether cncluded. 

powers of а common Manager under section 96 
(8) Vot Dis peau enanar ket ate Gis sams as the oo- 

owners jointly might, but for his appointment, have 


„Jisus 7 of nection 08 giving the Manager power to 
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make any &pplication under section 108 does noi 
operate ag an exolnsion. 


Appeal against the decree of the District 
Judge, Pabna, dated the 18th of November 
1911, »onfirming that of the Subordinate 
Judge of Pabna, dated the 26thof January 
1811. 

"Dr. Xash Behari Ghose, Babus Dwarkanath 
Ohakraserty and Prokas Chandra Moswmdor, for 
the Appellants. 

Mr. S. P. Sinha, Counsel, Babus Brojo Lal 
Ohakra*oríy and Purna Chandra Roy, for the 
Respondent. 


JUDGMENT.—This second appeal arises 
out of a suit bronght by the common 
Manager of the тані of Kooli Salikha or 
Koir Salikha Debi, Fatehpore, forthe asoer- 
tainmeat of the situation, incidents and 
-boundgries of a certain soradari joe under 
section 158 of the Bengal Tenancy Act. 
Both the lower Courts have determined that 
the defandants held в jote of 47 kAadas апа. 
18 pak/-ts with present rental of Ha. 191-4, 
that tkey are not permanent tenure-holders 
and thst their rent is liable to enhancement 
during the continuance of their tenancy. 
They nave determined the situation on 
finding that the plot O is the only plot found 
in the actual possession of the defendants, and 
that ая this ia 202 bigkas and odd cotiahs 
short of the area originally demised to the 
defendanta, an adjoining 202 bighas and odd 

_ ‘from plot E to the North East of plot О is 
added о it to make up the balance. 


The defendants have appealed and they 
contend, jira, that it is not competent for the 
common Manager to file an application under 
section 158; second, that this is not a bona fide 
application ‘andar section 158, but to all 
intente and ‘purposes a suit in ejectment, 
and shonld not have been admitted under 
the jurisdiction conferred by section 158 of 
the Bengal Tenancy Act; third, that as far 
back as 1891 the defendanta openly claimed 
& permanent interest in the land in suit to 
the knowledge of the landlords and they 
have, therefore, acquired a permanent right 
by prescription; fourth, that the defendants 
have aL along claimed to be in possession of 
the whole mousah and as the onus is on the 
landlord to show what the correct boundaries 
are of the parcels rightfully in possession 
of the t#nants and he has failed to do so, 
the landlord cannot eject the tenants as 


\ 
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trespassers from the adjoining land of the 
mousah, which they have occupied by 
encroachment, though he may be able to 
‘claim additional rent. He certainly must 
show that the encroachment took place 
within 12 years of the suit; and fifthly, there 
is the further contention that the factum of 
possession and title has been decided only 
‘in reference to the Survey maps, and any 
entry in such maps as to title to individual 
Јапан is inadmissible in evidence. 

' As regards the first point, it] was never 
taken in either of the lower Courts. Had it 
been necessary we should have felt it our 
duty to allow the Manager to amend his 
plaint by inserting that he was suing on 
behalf of all the proprietors. It is contend- 
ed that the objection is not merely of form 
but of substance, because the proprietors, 
when they recover the management of their 
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own properties, will be sable to re-open the , 


question if the Manager fails in this suit. 
The objection is based on an ingenious 
distinction drawn between the powers of a 
Receiver under the Civil Procedure Code and 
& common Manager under the Bengal 
Tenancy Act; and Order XL, rule 1, is refer- 
red to. Section 98 (3) of the Bengal 
Tenancy Act is, it is contended, exhaustive 
of the powersof a common Manager and 
clause 7 of that section having especially 
empowered him to bring a suit under section 
108 of the Bengal Tenancy Act, all other 
suits under the Bengal Tenancy Act are 
‘excluded from his initiative. In reply, -t is 
' pointed ont that the proprietors cannot bring 
a suit, because ex hypothesi they can not agree 
and it has been held in the case of Өт 
Sibo Sundari Ghose v. Raj Mohan Guho (1 
that the common Manager is competent to 
sue on behalf of the co-owners for recovery 
of possession of land. At page 216 the 
Judges say: “Weare not prepared to limit 
the powers of a common Manager, as set 
out in section 98 (8) of the Bengal Tenancy 
Act, in which he is declared to have the same 
powers as the co-owners jointly might, but 
for his appointment, have exercised. The 
sub-section further declares арӣ the coo- 
owners shall not exercise any such power.’ ” 
We agree ‘with this view as regards suite in 
general, and we аге unable to say that the 
provision of clause 7 giving’ the Manager 


(1) 8 0. W. М. 214. 
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power to make any application under section 
103 of the Bengal Tenancy: Act operates as 
&n exclusion. It is true that it haa been 
held that applications under section 108 are 
suits, but the framers of the Bengal Tenancy 
Act regarded them as iu terms applications 
to Revenue Officers and may have thought 
16 necessary ‘az majori cautela to reserve the 
power tothe Manager to sue before the 
Revenue Courts as well as. the general. 
powers given by clause 3. We, therefore, 
think that there is nothing in thia point. 

As regards the second point, this also does 
not appear to have been taken in the Oonrta 
‘below. But it does appear that the Courts 


shave addressed themselvea to the question 


at issue under section 158, though there is 
one incidental question about the bonndarioa 
which will require further consideration 
later on in our judgment, and itis not the 
plaintiffs fault if the defendants raised a 
defence covering ground which took the 
case out of the purview of section 158. 


Had they established that by encroach- 
ment they had acquired more land than 
that demined to them, or that they had 
possessed the whole village by virtue of their 
lease and asserted their title thereto for 
more than 12 years to the knowledge of the 
landlord, the plaintiff's case would have been 

ismi. ag not competent under section 
158. But the case as laid does not appear 
to be outside the scope of that section. 


This brings us to the third point as to 
what the actual facte are which govern the 
alleged assertion by the defendanta in 1891 
of their right to permanent tenure to the 
knowledge of the plaintiff. The finding ia 
that two cf the pnindars of fractional 
shares of the village brought two rent suits 
in 1891 and stated in their plait that the 
entire mousah was included in the jote. This, 
ihe learned Judge in the lower Appellate 
Court finds rightly, would not be binding on 
the plaintiff who did not grant the рыт, 
and the finding on evidence, which estab- 
lishes that the big plot B which is within 
the survey bonndary of the mousah never 
did and never could have belonged to the 
defendants, inasmuch as it has always 
been held by tenants of another mousah 
altogether, is fatal to the contention. The 
statements in the plaint are erroneous in fact 
and there jf nothing to show that the defend. 
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ants asserted such a right to the knowledge 
of the landlord till 1893, and this would be 
within the period of limitation, the suit 
having been brought early in 1904. In no 
previous rent suit is it shown that the 
defendants ever asserted a right to the whole 
taousah and they were clearly induced to do 
so by the erroneous report of the Revenue 
Officer in the suit of 1891. On the proved 
and admitted facts, therefore, 18 does not 
appear that the defendants ever claimed a 
permanent right either in the whole village, 
ог in the tenure which the plaintiff admite 
they had, more than 12 years before suit; and 
the numerous cases which have been cited 
before us, of which we need only mention 
Tekaetnee Goura Coomaree v. Musammai Saroo 
Ооотатев (2), have no application. 

As regards the fourth point, we need only 
point out that this is not a case of encroach- 
ment, and the rulings cited to us in this 
connection also have no application. The 
question is what was the tenancy demised, 
its area, incidents and boundaries. The 
defendants say it was from the first the 
whole village, and they putforward no case 
of encroachment. 1% is found as а fact that 
not only had they no possession in plot B at 
any time, but that plots D and Ё were in 
the khas possession of the тайы. It. is 


true that the onus is on the landlord to show , 


the correct boundary, and for this reason 
apparently the lower Courts have carved out 
an additional estate out of plot E, which in 
strict law the defendants were not entitled 
to. It was found as a fact thatthe defend- 
ants only had possession in plot O, but as 
this does not make up the full area of the 
holding admittedly demised to them, the 
lower Oourts held that they must have the 
balance of their holding from oontiguous 
lands in the possession of the plaintiff as 
landlord. This might have formed the 
besis of a cross-appeal by the landlords. 
But they have not appealed, and we sea no 
reason to interfere with the decision of the 
Oourt below which has done substantial 
justice, though perhaps going beyond the 
scope of section 158, to give the defendants 
their full tenancy. ` 7 : Я 

Ав to the fifth point, we do not find that 
the lower Courts have decided the question 
of possession апі title on reference to the 


(2) 19 W Ree 777€ 
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Survey maps only. There is the evidence 
of the .rent suits, of the dealings of the 
defendants with their tenants, the pleadings 
of the parties, and the trying (Ооп says: 
“On the oral and documentary evidence in 
the record I am unable to hold that the jote 
inaludes the entire village." The judgment 
of the lower Appellate Oonrt is one of 
affirmanoe; and although there is one passage 
in his judgment which at first sight appears 
to base his finding on the Survey maps alone, 
he also refers to evidence showing the 
variation of rent, and he also says: "the oral 
and numerous documentary evidence in the 
case abundantly goes to prove that the jote 
in question comprises 47 khadas and 13 
pakhis of land ошу and поё the entire Mousah 
Kair Salikha and that the rest of the village 
ів in the khas posseesion of the maltks.” This 
isa finding of fact which we cannot go 

behind in second appeal. І 
The result is that the appeal is dismissed 
with costs. We assess the hearing fee at 
three gold mohurs. : 
: Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
OOURT. 

Овтагкат Orvis Burr No. 214 ov 1912, 
February 18, 1914. 
Preseni:—Mr. Orouch, А; J. О. 

Tar MEROANTILE BANK—PrarvrIEFS 


guarantee, being в contract ati ictis- 
sims juris, the surety is entitled to insist on & rigid 
adherence to the terms of his obligatlon by the 
creditor, and is liable only for such loss us arises 
directly from & breach of the terms of the contract 


А guarantee broker is discharged from Hability if 
tha seller suffers loss оп sogoupt of his own unregson. 
ablo delay in ro-solling the goods aftar the breach of 
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an admission, that is, ав evidence, but not neSesserily 
as proof, af the carrectness of the statement., 

Messrs. T. G. Biphension and В. B: Teok- 
chand Udavdas, for the Plaintiffs. 
Mr. Kalwmal Pahlumal, for the Defend- 


ant. 

JUDGMENT.—This is а suit on an 
‘account. Deféndant acted as guarantee 
broker of the plaintiffs’? Bank for several 
years, and as such guranteed contracts made 
with the Bank for the purchase of gold and 

~ silver and for telegraphic transfers ог 
demand drafts on Bombay. Ав collateral 
security defendant deposited the title-deeds 
of certain properties described in the plaint. 
Plaintiffs claim Ra. 8,317-18-2 with 
costa and interest, and ask for sale of the 
immoveable properties over which they olaim 
an equitable charge. Defendant, in his 
written statement and in his written objec- 


tions to the &coount sued on, raises certain ` 


defenoes which are embodied in the follow- 


ing issues; he makes а counter-claim of 
Re. 2,924.12-1:— | 

1. Did defendant act as a broker of the 
plaintiffs from 1900 P 


2. Did the account between: the parties 
commence in 1900, if so, is the suit bad as 
being on a part of the account P . 

8. Is the defendant disentitled from going 
into the account beyond the year 1909 
reason of his acquiescence Р | 

4. Did the plaintiffs vary the terms of the 
contract with Assanmal Rijhumal and Haso- 

° mal Moolchand P 
b. Is the suit time-barred P 
6. Is the defendant entitled to any 
. brokerage on all or апу of the items shown 
in gohedule A filed by him; if во, to what P 
~ 7. Were contracta referred to in rejoinder 
É made during the absence of the defend- 
ant? If so, is defeadant entitled to broker- 
age thereon P 

8. To what brokerage is the defendant 
entitled on items shown in schedule B filed by 
the defendant P ў 

9. Is the defendant's claim time-barred P 

10. On account being taken what is due 
to either parties P 
` Bome of these issnes have been found 
during trial to be of little or no import- 
ance. On Mr. Hiphinston’s stating on behalf 
of plaintiff that jhe account sued on was 
& mutual, open and current one and that 
he no longer contended thet defandant’s 
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connter-claim . was time-barred, Mr. Kalu-. x 
mal withdrew also his plea of limitation. 
Issues 5 and 9 were consequently struck 
out. 


Nor is the first issue one that requires any 
lengthy discussion. The first brokerage peid ` 
was on the 20th May 1901, and defendant 
must have commenced working sometime 
about the end of 1900 or the beginning of 
1901. At first he was treated as an 
ordinary broker, and his earnings were 
credited in a general brokerage account. 
Gradually. he began to monopolise the busi- ` 
ness of the Bank, and on the 12th January 
1908, when the brokerage account up to date 
was settled by the payment of the total due, 
there was opened a current acconnt wherein 
all brokerage thereafter earned was credited 
and all loans and sums withdrawn debited. 
There can be no doubt that the brokerage 
account as upto 12th January 1908 was 
settled, and the account with which this 
suit is concernedran as from that date. 
The whole account is filed and forms exhi- 
bited. 

This disposes of the first two issues. 

It has been proved to my entire satisfao- 
tion that brokerage was credited to Tahilram 
as it was earned. In case of telegraphic 
transfers and demand drafts, the broker- 
age was considered to have been osarned 
аз soon as the transaction was  com- 
pleted; in the case of sale of gold 
and silver, the brokerage was credited 
as soon asthe last bar was delivered and 
peid for. Tahilram was in the habit of’ 
satisfying himself that all brokerage earned’ 
was promptly and correctly credited to his 
account ; he spent several hours every day 


‘in the Bank premises and was freely per- 


mitted to ascertain from the clerks from 
day to day how his account stood. He had 
his own small staff of clerks always оп the; 
Bank premises. He was supplied with a 
pass book which was regularly written up, 
and each half year he was presented witha 
statement showing the balance due to him 
and intimating that if no objection was re- 
ceived it would be taken as correct. Of these 
facts there cau be, I consider, no reasonable 
doubt. 

So far as the record goes, there was no’ 
objection made to the correctness of the 
account until Oetober 1809, after Tahilram ^ 
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had received notice of dismissal. Mr. 
Hlphinston contends that these facta operate as” 
an estoppel and that defendant is now de- 
barred from contesting the correctness of the 
account. It is admitted by the Bank that on 
many occasions the brokerage credited was 
less than the usual rate and that for many 
transactions no brokerage at all was 
credited. This is explained by -the assertion 
that Tahilram would, on  oocasion, offer 
to t&ke half brokerage or none in consi- 
deration of the Bank making & oorreaponding 
reduction in the rate quoted by them ; he 
would thus, at any rate, earn his brokerage 
from the purchaser and would perhaps 
introduce a new constituent. J fully believe 
that such was the practice. But defendant 
contends that he is entitled to brokerage at 
the ordinary rate on all admitted transac- 
tions, unless the Bank oan now prove that 
he consented to work for half brokerage, or 
free; he contends also that he was entitled to 
brokerage on all telegraphic transfer and 
. demand draft business transacted by other 
brokers, provided that he waa engaged at the 
time on work for the Bank. This is in accord- 
ance with the note added by the Manager to 
Exhibit 1. There were, admittedly, several 
transactions for which nc brokerage has been 
credited to him becanse a claim for broker- 
age was put forward and admitted by some 
other broker, and Mr. Kalumal states that 
he is in & position to show that on the same 
day that certain of these transactions were 
affected, Tahilram put through some opera- 
tion for the Bank, and he asks the Court to 
presume that in all such cases his client was 
actually engaged in Bank business at the very 


time when the telegraphic transfer or demand- 


draft transaction was effected. 


' Hitherto, no evidence hag ever been ad- 
duced, in any English or Indian Court, to 
establish that the apparent aoqniescence of 
the customer in the correctness of his account 
ва shown in hig pass book amounts о an 
implied settlement of account. Nor can 
estoppel be pleaded unless there are facte in 
evidence which bring the case within section 
115 of the Indian Evidence Act. But where 
a statement substantially affecting & person's 
material interests ів made to him in writing 
and the circumstances are such that he would 
certainly or probably have objected had the 
statement been inoorrest, then his silence 
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can be treated аз an admission, that is, ns 
evidence, but not necessarily as proof, of the 
correctness of the statement. The weight 
that should be given to this evidence depends 
on the circumstances of each case. And 
where, as in this case, the person affected 
was in the habit of scrntinising his account 
frequently and of promptly objecting to 
omissions or errors, his acquiescence extend- 
ing over & long period of yoars is, in my 
opinion, at least sufficient to shift the onus 
of proof. If defendant desires to press his 
contention that he did not agree to accept 
half brokerage or to work free in those 
transactions where he has been credited with 
only half brokerage or none, he must prove 
affirmatively that there was no agreement 
and must explain satisfactorily his acquies- 
cence in the account. Nor in those cases 
where defendant contends that he is entitled 
to brokerage, on the ground that he was 
engeged in the Bank’s affairs when the 
transaction was put through by some other 
broker, will it be sufficient to merely prove 
that he transacted some business on the same 
day, for that is a fact which must have been 
within his knowledge when he made the 
admission which has shifted the burden of 
proof. He must show that he was actually 
in the bazar working silver, eto., for the 
Bank at the very time when the direct 
business was done. This disposes of the 
third issue, and will constitute sufficient 
instructions to the Oommissioner when taking 
accounts and dealing with issues 6, 7,, 8 
and 10. 

The only issue remaining to be dealt with 
at this atage is the fourth, and this embodiea 
the main dispute between the parties. It 
will be necessary, first of all, to ascertain 
the precise nature of the contract of guarantee 
between the Bank and the defendant, 


An initial diffloulty is presented by the fact | 
that there is no written contract of guarantee . 
offered in evidence by plaintiffs. Tahil- 
ram asserts that there was a written con- 
tract and that Exhibit 49 is a copy of it. But 
this document contains no date, and Tahilram | 
is unable to supply it. The clerk who made 
the copy cannot. remember what the origingl 
was, and can only suggest that it’ was a 
pencil draft prepared at Tabilram’s instance, 
There is no clear reference to this agreement 
in any document or letter, nor is it mentioned 
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in the pleadings. None of the many members 
of the Bank staff who have gone into the 
witress-box have any knowledge of it. Seth 
1яатбав states that a document was shown 
to him by Tahilram, but he cannot remember 
if it was а draft ora completed agreement 
or whether it was in the form of a letter 
ог a regular contract. It is impossible to 
hold it proved @hat Exhibit 49 is a сору of 
the original contract. 


Plaintiffs put in two documents, Exhibit 
1 and Exhibit 50. Exhibit 1 is & letter 
dated 7th May 1903, addressed by Tahi- 
ram Pessumal to the Manager, and is as 
follows :— 
Ехнівіт No 1. 


Karachi, 7th May 1903. 
The Manager, 
The Mercantile Bank of India, Ltd., 
Karachi. 
Dear Sir, 

I beg to hand yon title-deeds and sanad 
of property, marked No. 123 in map A-7 in 
Old Town, duly transfered to the Mercantile 
Bank of India, Ltd. 

This property is to be held by you as 
security against any loansor advances you 
may from time to time make to me; 


as security against all contracts now 
outatanding that have been made by me and 
not yet fulfüülld for the purchase’ qr sale of 
Bar gilver or Bar gold; 

ав security against any further contracts 
which may be made after this date for the 
purchase or sale of Bar silver or Bar gold. 

And for the due fulfilment of contracts 
for sales of wire or demand on Bombay. 


All such contracts I hereby undertake to 
guarantee and to refond any loss and all 
charges incurred by the Bank owing to the 
failure of any or all such contracts not being 
duly fulfilid. 

It ia understood that in the event of any 
loss the Bank will take the usual legal steps 
to endeavour to recover, any charges incurred, 
as mentioned above, will be borne by me. 

Bigned— Tahilram. Pessumal. 
Witness - R. Nicoll. 


Ag. Manager, Mercantile Bank of Indja. 
Karachi, 7th. May 1903. 


- We agree to allow Tahilram broker- 
age on all Native T. T. lcs ness 


\ 
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done direct when he is in the Bazar 
working silver, ete., for the Bank. 
Signed—R. Niooll, 
Manager. 

The document bears a stamp of annas 8 
only. Having regard to the form of the 
document and to the stamp, I cannot treat 
it as anything more than a letter accompany- 
ing the deposit of title-deeda, which incident- 
ally contains an admission of some of the 
terms of the contract already entered into. 
Exhibit 50 ів а similar letter, bearing no 
stamp, given with reference to old contracts 
with which we are not now concerned. s 

As it is admitted that defendant was 
guarantee broker of the Bank, it has been 
unneceasary for plaintiffs to prove the bare 
contract. From Exhibit 1 I can gather that 
defendant had agreed to guarantee all con~ 
tracts for the sale of Bar silver and to refund 
any loas incurred by the Bank owing to any 
such contracts not being duly fulfilled, and 
that it was further agreed that, in the event- 
of any loss, the Bank would take legal 
proceedings for the recovery of such losa, 
all charges being borne Ьу defendant. No 
writing other than Exhibit 1 has been put 
in evidence to provo the terms of the contraot 
of guarantee. 

Mr. Kalumal contends that it was a con- 
dition precedent to defendant's liability that 
a decree should be obtained. Exhibit No. 1 
does not certainly so state; there ів an un- 
conditional guarantee coupled with & declara- 
tion that it was‘understood that the Bank 
would take the usual legal steps to retrieve 
the loss. Excluding Exhibit 49 there is no 
writing in evidence from which we could 
fairly infer such an agreement. I attach 
no importance to Rustomjee’s statement 
made in crogs-examination and retracted that’ 
the Bank was bound to geta decree before 
debiting the broker. ` 

Exhibit З ів в form of sold-note issued by 
the Bank to all purchasers of bar silver, and 
has been putin as evidence of thé terms of 
the contract effected between the Bank on 
the one hand, and Hassomal Moolchand and 


24.4.06 


AÀssanmal Rijhumal on ihe other. Ii runs. 
thus ;— 
To Karachi, 
Bir, ` 
We have sold to you throngh 
Broker about $, ` aay Bars,. 


r 
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ber silver of 17 or 174 Betterness at Ra. 

per 100 tolas, to be shipped from London on 
or about and delivery to be taken and 
payment made within fifteen days from the 
date of arrival here. All Su to be paid 


by you. 
Broker Manager. 

` Оп arrival of the silver, notice of arrival 
was sent in the form Exhibit 4, calling on the 
purchaser to take delivery within 15 days. 
A дау or во before the expiry of his 15 
days, a further notice was sent informing 
the purchaser that if delivery was not taken 
on due .date, interest would be charged at 
1 per cent. over the Presidency rate witha 
minimum of 7 per cant. 

The law applicable is admirably summed 
up in Volume 15 of Halsbury’s Laws of Eng- 
land, rages 489-551, and in sections 128 to 
145 of the Indian Contract Act. Now, a surety 
is ordinarily said to be what is called a 
favoured creditor anda contract of a guarantee 
is said to be a contract atrictissims juris, that 
ія to say, the surety is entitled to Insist ona 
rigid adherence to the terms of his obligation 
by the creditor. 


But the liability of a surety is co-extensive 
with that of the principal debtor: hence Tahil- 
ram was, under his suretyship contract, liable 
only to refund any loss which arose in the 
ordinary and natural course of things from 
the dealer’s failure to. take delivery of silver 
within 15 days after arrival. 

He did not, by his gunrantee, underake to 
refund any loss which might arise from causes 
other than the bare failure to fulfil the strict 
terms of the contract guaranteed. Hence, 
if plaintiff waited an unreasonable time before 
re-selling and the loss realized arose, wholly 
ur partly, from such unreasonable delay, then 
defendant is not, under his general contract, 
liable for such loss, for the simple reason 
that he did not agree to be. 


If the re-sale was postponed with his consent 
and concurrence, then it would not discharge 
him. But he was not bound to warn the 
Bank agrinat doing some action in contem- 
plation, of which he. had knowledge and 
which, if done, would discharge him; nor 
would mere knowledge of irregularity com- 
fitted by the Bank necessarily amount to 
consent. Mr. Teckchand hes argued that 
delay in re-selling would come within the 
terms of section 137, but a sareful distinction - 
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must be maintained between variation of the 
contract, в breach of which forms the condi- 
tion’ precedent to the surety’s liability, and 
mere forbearance from extorting payment 
from the principal debtor after such liability 
has- come into existence. There must be 
strict fulfilment of the ooxgition precedent, 
the loss must arise directly from a breach 
of the terms of the contract actually guaran- 
teed. 

If a contract is varied with -the surety’s 
odnsett, the new contract with such variation 
must be strictly fulfilled or the surety is 
discharged (Halsbury’s Laws of England, 
Volume 15, page 490). Again if the 
creditor omits to do anything which 
his duty to the surety requires him to 
do, and the eventual remedy of the surety 
himself against the principal debtor is there- 


by impaired, the surety is discharged. (вес- 
tion 189). 
* . * * * 


I refer the suit to the Court Commissioner 
for the disposal of the remaining issues. 
Report within & month. 


Бий referred іо Court Oommesstoner. 





OALCUTTA HIGH OOURT. 
SooxD Огт АррвА1 No. 1488 or 1912. 
May 16, 1914. 
Present:—Justice: Bir Asutosh Mookerjee, Кт, 

and Mr. Justice Beacheroft.  . 
Kumar SATYABHUSHAN GHOSAL-— 
Darexpanr No. 8— ÀPPRLLANT 


versus 
Каз MONMOTHO NATH MITRA 
BAHADUR— PLAINTIFF AND OTHERS 


— REMAINING DEFENDANTS— RESPONDENTS. ' 

Bengal Tenancy Act (VILI of 1885), s. 148 (b) —Rent 
sust—Pariea—Plaint—Property iw» arrears, identifica- 
tion of. 

“It is not competent to & Jandlord-to choose arbi- 
trarily somo out of several re ves of tho 
original tenant and to instituto & suit for ront against 

selected persons. 

Kash Kmkar Sen v. Satyendra Nath Bhadra, ў Ind. 
Cas. 840; 12 О. L. J. 642; 15 О. W.N. 191, followed. 

Where in в suit for rent the defendant asseris 
that he is not in possession of the lands for which 
rent is claimed and thst he is not able to 
identify the propertios in arrears, on ncoount of. 
their boundaries not having been set out in tho 
ріаіпі: 


атк that the plaintiff shonld be made to comply 
Кешш of clausae (b) of section 148 9 
the o ond Tenancy Act 


^ 
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Appeal against the decree of the Addi- 
tional District Judge, 24-Parganas, dated 
the 18th of March 1912, reversing that 
of the Munaif, first Court, Alipore, dated the 
16th March 1911. В 
' Mr. В. О. Ohatterjoe and Babu 
Chandra Sen, fompthe Appellant. 

Dr. Dwarka Nath Mitra, Babus Narendra 
Chandra Bose and Mohini Mohun Chatterjee, 
for the Respondents. 


JUDGMENT.—This is an appeal by the 
third defendant in a suit for arrears of 
rent. The case for the plaintiff is that 
Raja Kristo, Chandra Ghosal of Bhukoilas 
held two tenancies under the predecessor 
of the plaintiff in the village Dekhin 
Sherpore in the southern suburbs of 
Calcutta, namely, an ares of 9 bighas and 
19 cotias at an annual rent of Ra. 10-11-12 
gwndas and another area of 28 bighas ab 
an annual rent of Ва. 41-10-19 koras 
1 krani. Aocording to the plaintiff, the 
five defendants are the representatives-in- 
interest of Raja Kristo Ohandra  Ghosal 
and are in possession of the landa of the 
two tenancies. He consequently seeks to 
recover rent from them for the period 
from the beginning of the second half of 
the year 1810 to the end of the first 
three-quarters of the year 1318. The 
first defendant denied all connection with 
the lands of the tenancies. The third defend- 
ant, now appellant before us, stated that 
as the boundaries of the properties in arrears 
were not det out in the plaint, he was 
unable to identify the lands; he added 
that on inquiry he had ascertained that 
the village Dekhin Sherpore had ceased 
to exist from a long time and that he 
was consequently not liable for rent of 
lands not in his occupation. The fifth 
defendant stated that on partition amongst the 
co-sharers, the lands of the tenancies in suit 
had not fallen into his share, and that 
he could not, accordingly, be held responsi- 
ble for rent. At the trial in the original 
Court it transpired that some of the 
defendants were not properly on the record, 
as the Manager of their estate, which was 
under the management of the Oourt of 
Wards, had not been served. The Oourt 
held that it was competent to the plaint- 
“iff to proceed as against the third and 
fifth defendants who were properly on the 
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record. On the merita, however, the Court 
саше to the conclusion that the lands of 
the tenancy had been acquired for public 
purposes under the provisions of the Land 
Acquisition Act and that the defendants 
were notresponsible for the rent. In this 
view the suit was dismissed. Upon appeal 
the District Judge has made в  deoree- 
against the third and fifth defendants. He 
has held thatthe defendants had failed to 
prove that either the tenancy had terminated 
or that the lands had been &oqnired under 
the Land Aoguisition Act, because the 
evidence in this respect was not sufficiently 
accurate. On the present appeal, it has been 
argued on behalf of the third defendant 
that the suit should be dismissed, inasmuch 
вя the plaintiff is not entitled to obtain a 
decree for the whole rent against two alone out 
of the several representatives of the origi- 
nal tenant. It has further been contended 
that on the merita the case has not been 
properly tried and that the plaintiff should 
be called upon to furnish the boundaries 
or such other materials as would enable 
the defendant to identify the lands in 
respect of which rent is claimed. In опг 
opinion, both these contentions are well- 
founded and the suit must be re-tried. 

As regards the fire& question, it is well 
settled, as was explained in the case of 
Kashi Kinkar Sen y. Satyendra Nath Bhadra 
(1), that it is not competent to a land- 
lord to choose arbitrarily some ont of 
several representatives of the original . 
tenant and to institute a muit for rent 
against such selected persons. Reference 
has, however, been made on behalf of the 
respondents to the cases of KAetier Mohan Pal 
у. Pran Orisio Kabiraj; (2) and Jogendra Nath 
Roy v. Nagendra Narain Nandi (8) as authori- 
ties for the contrary view. The cases men- 
tioned were dissussed and explained in the 
judgment in Kashi Kinkar Sen v. Satyendra 
Nath Bhadra (1). It was pointed out that in 


.the first of these cases, the only principle 


affirmed was that it was not obligatory upon 
the landlord to join as parties in a suit for 
rent such of the representatives of the 
original tenant as had not notified to him 
the existence of their interest in the lahd. 


2) 30, W. М. 871. 


1 4 Ind Оза. 840; 15 О. W. М. 101, 12 O.L J. 642° 
8) 11 0. W. М. 1028. 
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In the second case it was laid down that. 


"where A and B have made themselves 
jointly. responsible for the fulfilment of 
an obligation in favour of X, X ia entitled to 
call upon either of them to discharge 
the entire obligation. The cage before us, 
however, is of an entirely different des- 
eription. According to the plaintiff there 
was an engagement between his predeceasor 
on the one hand and Raja Kristo Chandra 
Ghosal on the other; it is difficult to 
appreciate on what principle the represen- 
tatives of the latter can be held jointly 
and severally liable for the entire rent. 
There is no suggestion that after the 
devolution of the interest of the original tenant 
on. the present defendanta, they attorned 
individually to the plaintiff and ench of 
them undertook to pay the entire rent 
to him. The only inference which can 
legitimately be drawn is that there is a 
joint obligation and that -such an obliga- 


tion must be enforced in & suit in which : 


all the representatives of the original tenant 
are parties. On behalf of the respondent 
stross has been laid, however, on the faot 
that as soon as a decree is obtained by 
the plaintiff in asuit so framed, he is at 
liberty to execute the decree against any 
one of the defendants for realisation of 
the entire judgment-debt. This, in our 
opinion, does not affect the decision of 
the question raised. Grave complications 
might obviously arise, if a landlord were 
allowed to institute a  snit for recovery 
of arrears of rent against one or more out 
of the several representatives of the 
original tenant selected arbitrarily by him. 
In the first place, if such a suit were 
allowed to be maintained, in & subsequent 
suit by the, person made responsible for 
-~ the discharge of the entire obligation against 
his co-tenants for contribution, the latter 
would not be bound by the result of the 
prinoipal litigation, and ib would be open 
to them to defeat the claim for contribu- 
tion by proof that there was по joint 
liability for which they could be justly 
held responsible. In the second place, if 
separate suits were held maintainable 
against different representatives of the origi- 
nal tenant, the question as to the nature 
or the terms of the tenancies “might 
decided differently on different occasions. 
In our opinion іЫ is plain that in & case 
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of the description now before us, the 
principle laid down in Kashi Kinkar Sen у. 
Satyendra Nath Bhodra (1) is exactly appli- 
cable. But we must add that we are not pre- 
pared to go further and to give affect to 
the contention that the suit was also: 
defective because therg were other төр- 
resentatives of the original tenant who 
had not been joined as parties to the 
suit. The objection in substance was that, 

parties had not been joined; but 
the defendant did not in his written 
statement specify the namea of the parties 
who should have been во joined. The plaintiff. 
has now been apprised by the defendant of tho. 
names of the persons who, according to him, 
should be joined as parties, and he is at liberty 
to apply for joinder of such parties. But 
as they are joined on ‘the insistence of 
the appellant, the latter must be held- 
responsible for costa which may be incurred, 
if it ultimately turns out that the 
persons go brought on the record were not, 
interested in the tenancies. The first, 
objection must, therefore, prevail and the 
plaintiff will be given an opportunity, 
after the case has been remitted to the: 
Court of first instance, to have the suit 
properly constituted. - 
` As regards the second qneetion, we are. 
of opinion that the plaintiff should be. 
made to comply with.the requiremants of 
clause (5) of section 148 of the Bengal 
Tenancy Act. That clause is in these tagms: 
The plaint shall contain, in addition to 
the particulars specified in section 50 of 
the Oode of Oivil Procedure, & statement of 
ihe situation, designation, extent and 
boundaries of the land held by the tenant; 
or where the plaintiff is unable to give 
the extent or boundaries in lien thereof 
& description sufficient for identification." 
This provision is specially applicable to the 
case before us. The defendant asserta that 
he is not in possession of the land for 
which rent ія claimed. His allegation is 
that the whole village in which the lands 
of the tenancies were comprised has been 
aoquired under the Land Aoquisition Act, 
and that аз no boundaries have been given 
by the plaintiff he is unable to identity 
the land. In these circumstances, thes 
plaintiff may properly be called upon 
either to give the boundaries of the lands 
for which rent is claimed, ог, if the bound. 
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arios are not available, to give such desg- 
cription аз will be sufficient for the 
identification of the lands. But reliance 
was placed in the Oourt below upon the 
written statement filed by the appellant 
on the 20th May 1904 ina previous suit 
for rent, and the @legations in the written 


statement were construed to mean that the, 


defendant then admitted that he was in 
possession of the lands. On а careful 
perusal of that written statement, we have 
come to thè conclusion ~that this is nota 
fair interpretation of that document taken 
as a whole. There was an allegation in 
the written. statement to the effect that 
the plaintiff bad not furnished boundaries 
of the properties in arrears, and the result 
was that the defendant was not able to 
identify thelands. But he conceded that in 
the suit for partition instituted on the origial 
side of this Court an area of 10 bighas had 
fallen to his share; this is clearly no 
admission that he was in possession of the 
entire land for which rent was olaimed. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
apd the case sent back to him in order 
that. he may re-hear the case after the 
parties have been placed on the record 
and the boundaries or other materials 
sufficient for identification of the lands 
have been furnished.- ` 

Oosts incurred up to the present stage 
wilLabide the result. 

Appeal allowed; Оазе remanded, 


—— 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


Orama Отт, Buit No. 374 ок 1913. 
February 24, 1914. 
Present:—Mr. Boyd, A. J. О. 
'FATEHMAHOMED HAJI SULEMAN— 
iid 


К. 8. RAMZAN KHAN AND ANOTHER— 
DEFENDANTE. 


Parinonmdup—Swit for  acoowmis— Üountei -claimi—. 


Uourt-Fess Act (VII of 1870), Be. I, Art. 1 
‚ In a suit for accounts and to recover money dus оп 


* dissolved "partnership, the defendant's for 
deşree on ME is not а eee RI and no 


Court-feé is lovinble thereon until the amount has 
been. ascertained. 


Mr. Dipchand Ohandumal, for the Plaintiff. 
Mr. Kalumal Pahlumal, for the Defendants. 


JUDGMENT.—Heard both sides ton the 
preliminary ‘issue No. 5. I find that no 
stamp is due at present. 


Suit for accounts and to recover money 
said io be due on а partnership, which 
has already been dissolved. Defendants say 
nothing is due from them to plaintiff and 
that, on accounts being taken, it will be 
found that some money (amount not stated) 
is dué from plaintiff to them. And they 
ask the Оопг to give them the ‘amount, 
expressing their willingness to pay Oourt- 
fee on any sum awarded to them. 

The question is whether defendants’ claim 
is a set-off or counter-claim and so liable 
to Court-fee under Article 1 of Schedule I 
of the Court Fees Act as amended by 
Schedule 4 of the Civil Procedure Code. 

Let it be granted, for the Bake of brevity, 
that their claim is a counter-claim. ВЕП 
it obviously cannot be taxed unless the 
amount of it is ascertained. And the Oourt 
has no means of ascertaining it now. So 
it cannot be taxed now. Les non cogtt ad 
impossibilita. 

The learned Pleader for the plaintiff urges 
that the Court can now order defendants to 
value their claim and draws attention to 
section 7, clause 4 (f), of the Court Fees 
Act. І do not agree. Under that section 
the Court can compel a plaintiff to value 
his claim; but the section is silent on the 
subject of a counter-claim made by a defend- 
ant, 

This section was not amended by Schedule 
4 of the Civil Procedure Oode of 1908. 
And Order VII, rule 2, of that Code does 
not apply to a defendant. 

The alteration in the law, effected by the 
said Schedule 4, simply &mounted to this— 
that the amount of a counter-claim is taxable, 
Assuming that а counter-olaim of an amount 
not ascertained can be made in the plead- 
ings, the Court has not been empowered to 
ascertain the amount at that time. It 
follows that no tax can be imposed till the 
amount has been ascertained, vis, at the 
end of the trial when account has been 
taken. Neri, ‘it is.urged that no vague 
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counter-claim can be made in the written 
statement, as Order VIII, rule 6, Civil Pro- 
cedure Code, contains the only law under 
which в counter-claim can be made, and 
that rule allows only а claim for an aacer- 
tained amount. Now it is true that a vague 
counter-claim in а partnership suit cannot 
be made under the Civil Procedure Code. 
But it has long been the practice in India 
in such suits to permit equitable counter- 
claims of amounts nob ascertained. The 
Court permits such olaims as a Oourt of 
Equity and not under the Common Law. 
It is needless to cite decisions in support 
of this well-known state of things. I, there- 
fore, find that defendants’ claim is in 
order and must be investigated and that 
no Oourt-fee can be imposed on them at this 
stage. 
- Issus decided. 


OALCUTTA HIGH OOURT. 
Suoomp Orvin Appaat No. 1919 or 1918. 
January 18, 1914. 

Preseni:— Justice Sir Asutosh Моокегјее, KT., 
and Mr. Jusice Beachcroft. 
KAMINI DEBI—DarRNDANT—ÀPPRLLANT 


versus 
PROMOTHO NATH MUKERJBE ахр. 
ANXOTHER— PLA!NTIFFS—LRSPONDEETS. 
Сти Procedure Code (Act V af 1908), м. 2, cl. (2), 87, 
О. XX, rr. 12 to 18—'" Matters in controversy in the suit," 
meaning of—Prelimsnary decree—Decisios on issuon in 
bar, whether preliminary decree—Appeal —Omission to 
. frame decree, effect of, om right to appeal—Frnal decree, 
affect of-—Prelimmary decree, preparation of, where 


The expression “matter in controversy in the suit” 
in clause (8) of section 2 of the Civil Procedure Code, 
1908, refers to the subject-matter of the litigation, 
and should not be understood in ita widest possible 
sonpe. 

Therefore, a decision in plaintiffs favour on the 
issue of his locus Handi to sue is not а decision ofa 
matter in controversy in the suit and, papaya ae ee 
is not в .decree within the meaning of 
clause (2) of section 2 of the Oivil Procedure Oodo, 
1908, and is not appeelable. 

If & decision is in reality & preliminary decree, the 
mere omission on the part of the Court to embody its 
effect ins formal expression does not negative the 
right of the party affected to prefer an appeal. 

There should be only one preliminary decree ina 

~ guit to be followed by one final deoreo. A preliminary 
decree ascertains what is to be done, while the final 
decree states the result achieved by means of the 


proltminary decree 
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"Tho oases where the Legislature contemplated the 


on of a decree, are 
inde on Ld UE ка 


Appeal against the decree of the District 
Judge of 24 Parganas, dated the l4th June 


1913, affirming that of the Subordinate 
Judge of 24- Parganas, dgted the 15th May 


Babus Tarahishore Chowdhury, Satis Ohunder 
Mukerji and Kis Chunder Chakrabarty, 
for the Appellant. 

Dr. Hash Behary Ghose, Babus Ram 
Ohander Mosumdar, Manmatha Nath Mookerji 
and Mohini Mohan Ohatierjeo, for the Be 
spondents. ‘ 


JUDGMENT.—The queetion for decision 
in this appeal relates to the competency of 
an appeal presented to the District Judge. 
The defendant is a shebatt of an endowment 
created by опе "Ramkamal Mukerjeo on the 
4th February “1845, the history of which is 
set out in our judgment in Aghore Nath 
Mukerjee v. Kamini Debi (1). Tho plaintiffs 
seek a declaration that the defendant is 
utterly unfit for the post of shebatt, and they 
ask accordingly for a dearee for her removal 
and for the appointment of a fit and proper ` 
person to the post of shebast according to 
the provisions of the Will of the founder. 
The plaintiffs also claim an account of the 
income and expenditure of the endowed pro- 
perties from the defendant. For the preser- 
vation of the property during the pendenoy 
of the suit, they also pray fora temporary 
injunction to restrain the defendant from 
wasting the estate, or, in the alternative, for 
the appointment ofa Receiver. Finally the 
plaintiffs seek а deoree for damages against 
the defendant and invite the Court to draw 
up а scheme for the future management of 
the endowed properties and the performance 
of the worship as contemplated by the founder. 
The defendant resists the claim on the ground,’ 
amongst others, that the plaintiffs have no 
right to maintain the nuit. Twenty issues 
were framed ; of these the first was in these 
terms: “Have the plaintiffs any cause of 
action P Have the plaintiff any right to 
sueP" This was amplified in the seventeenth, 
eighteenth and nineteenth issues, in which 
the grounds for the contention that the 
plaintiffs have no right to sue were specifically 
sei'out. The seventeenth i&sue raised the 


(1) 6 Ind. Ова, 564 11 0.1.7, 481. 
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question whether the piaintiffs had a right ` 


to sug inasmuch as one Aghore Nath Mukerjee 
was alive. The eighteenth issue raised the 
question whether the plaintiffs were competent 
to maintain the suit inasmuch as they were 
not born during the life-time of the founder. 
The nineteenth iggue rgised the question 
whether, upon & proper construction of the 
Will of the founder, the plaintiffs were entitled 
to maintain the suit? The twentieth issue 
then raised the question whether the defend- 
pant was estopped by reason of the doctrine 
of estoppel from raising the questions men- 
tioned in the three preceding iasues. 

The Court of first instance first took up 
thèse issues in bar and decided them against 
the defendant. Before the suit could be 
heard on the merits, the defendant lodged an 
appeal before the District Judge against the 
decision of the Subordinate Judge, i in which 
he had held that the plaintiffs were competent 
to maintain the suit and that the question 


of ite competency could not be raised by the . 


defendant by reason of the decisions in 
previous suits. Before the District Judge, 
the objection was taken that the appeal was 
incompetent inasmuch as there was no decree 
which could be questioned by way of appeal. 
The District Judge gave effect to this oon- 
tention and dismissed the appeal. ‘On the 
present appeal, it has been argued on behalf 
of the defendant that the decision of the Sub- 
ordinate Judge upon the question of the right 
of fhe plaintiffs to maintain tbe suit was a 
preliminary decree within the meaning of seo- 
tion 2 of the Oode of Oivil Procedure of 1908 
and that the propriety of sucha preliminary 
decree could be questioned by way of 
appeal to the District Judge. In fact, it 
has been contended that in view of the 
provisions of section 97 of the Code, it 
is obligatory upon the defendant to question 
.the propriety of the decision of the Sub- 
. erdinate Judge at this stage. In support 
. of this view, reliance has been placed upon 
the cases of Krishnast v. Maruti Appa (2) and 
Sidhanath Dhonddev v. Ganesh Govind (8). 


Olause (2) of section 2 of the Code of 
Civil Procedure defines the term “decree” 
to mean the formal expression of adjudica- 
tion which, во far as regards the Court 
expressing it, conolusively determines the 


à) 


7 Ind. Osa. 968, 19 Bom. І. В. 762. 
17 Ind. 6399, 87 Br 06, 14 Bom. I. B. 916., 
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rights of the parties with regard to all ar 
any of the matters in controversy in the 
suit, and may be either preliminary or 
final It has not been dispnted that in 
the case before us, there is no formal 
expreasion of adjudication by the Court of 
first instance. Butthe defendant. is in no 
way to be blamed for this circumstance. 
An application was made to the Subordinate 
Judge in this behalf and he was invited 
to draw up a decree. He refused to accede 
to this application, on the ground that 
his decision was not equivalent to a pre- 
liminary decree. Consequently, if his deci- 
Bion waa in reality & preliminary decree, 
the mere omission on the part of the Court 
to embody its effect in a formal expres- 
sion would not negative the right of the 
party affected to prefer an appeal. The 
substantial question for examination is, 
whether the adjudication has in fact 
determined the rights of the parties with 
regard to one of the matters in contro- 
versy in the suit. It has been contended 
on behalf of the appellant that one of the 
matters in controversy in the suit was, 
whether the plaintiffs were competent to 
maintain the suit, and that the Subordinate 
Judge has adjudicated upon this matter. 
If the expression “matter in controversy" 
is understood in its widest possible sense, 
the argument advanced on behalf of the 
appellant may be supported. But the ques- 
tion remains, whether the expression “matter 
in. controversy in the suit" should be 
understood in this comprehensive sense. 
On behalf of the respondents, it has been 
argued that the expression * “matter in 
controversy in the suit" refers io the 
subject-matter of the litigntion, and that 
if this view were not adopted, every question 
in dispute between the parties in the course 
of litigation may be deemed to fall within 
the expression matter in controversy in 
the suit.” In our opinion, the view put 
forward on behalf of the appellant is 
unsound воа should not be accepted, though 
it is supported by the decision in Sisdhanath 
Dhonddev v. Ganesh Govind (8). In that 
case, the  Subordinate Judge gave his 
decisions on issues relating to misjoinder, 


"limitation and jurisdiction in favour of the 


defendants and directed the parties to adduce 
evidence on the, merits. He refused to draw 


пр a preliminary | decree embodying his. 
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decision upon the questions of limitation, 
misjoinder and jurisdiction. The High 
Court of Bombay held thathe committed 
a material irregularity in the exercise of 
his jurisdiction. With all respect for the 
. learned Judges who decided that case, we 
‘are unable to accept the interpretation 
they pät upon the expression “matter in 
controversy in the suit." The result of 
this interpretation is that the parties would 
be bound, in view of section 97 of the 
Code, to challenge by way of immediate 
appeal the decision of the Court upon every 
one of the pointa in dispute between them 
in the course of the litigation, so that the 
trial of the suit might be interrupted from 
time to time and might ultimately be ex- 
tended over many years. We are not 
prepared to hold that this could ever have 
been intended by the Legislature. Besides 
this, if the decision of е Oourt проп 
each of the points in dispute is deemed а 
preliminary decree, there must be a number 
of preliminary decrees in the suit. But, 
as was pointed out in the case of Bharat- 
endu v. Yakub Hasain (А), the intention of 
the Legislature appears to have been that 
there should be only one preliminary decree 
in the suit to be followed by one final 
decree: In the matter of Rajah Pertab Ohunder 
Singh (5). The cases. where the Legislature 
contemplated the preparation of & preliminary 


decree are specified in rules 12 to 18 of Order . 


XX of the Code; itis not dispnted that the 
case before us is not comprised within any 
of those rules. It is further clear that 
the preliminary decree ascertains "what is 
- to be done, while the final decree states the 
result achieved by means of the preliminary 
decree. If this. distinction is borne in 
mind and is applied to the case before 
us, what is the positionP The decision of 
the Subordinate Judge, so far as it goes, 
merely holds in favour of the plaintiffs 
that they are entitled to maintain the suit. 
Their right to obtain the reliefs claimed 
against the defendant has not yet been 
affirmed. On behalf of the appellants, how- 
ever, much reliance was placed проп 
the decision of the Judicial Committee in 
Bhup Inder Bahadur Singh v. Bigat Bahadur 


Singh (6), where their Lordships held that 
(4 18 Ind. Cas. 701; 85 A. 159 11 A. L. J. 120. 
is 7 W. R. 222. 
MO ERU ame D.J. 290, 5 0. 
W. N. 52, 2 B. D. В.018, 
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the decision of the Court determining the 
extent of the period for which the judgment- 
debtor was liable to pay meene profits to the 
decree-holder was a decree within- the 
meaning of the Oode. There is plainly no real 
analogy between the case before the Judicial 
Committee and the case now before us. The 
order made by the Subordinate Judge does 
not decide the extent or character of the 
liability of the defendant; it does not affirm 
that phe is or is not liable to be removed 
from the position of sheba or to be called 
upon to render accounts in respect of the 


` trust. Her position now is radically different 


from what it would have been, if the plaintiffa 
had obtained a real preliminary decree 
directing her removal from office or declaring 
their right to take &coounta from her. Should 
that ‘stage be ever reached, the defendant 
would undoubtedly be entitled to preter. &n 
appeal against such a decision. 

On these grounds, we must hold, upona 
construction of section 2 of the Code, that 
the contention’ of the appellant is not well- 
founded and that the appeal preferred by: 
her to the District Judge has been rightly_ 
adjudged iucompetent. The view we take 
ів in accord with that adopted in the cases of 
Shab Sharan Sha v. Janaki Nath Dey (7), Par- 
stam Rao v. Radha Bat (8) and Kashi Nathy. 
Nathu Ram(9). The case of Krishnajt v. Maruti 
Appa (2), on which the appellant relied, ів 
distinguishable on the ground that, in the 
opinion of the Oourt, the decision chaMenged 
by way of appeal involved & determination 
oftherighis of the perties in regard to the 
manner in which the account between them 
should be taken; that is, it embodied a 
decision upon the question of the righta of 


. the parties in respect of one of the matters 


in controversy in the suit itself. This clearly 
cannot be affirmed of the decision of the 
Subordinate Judge in the present case. . 

The result is that the decree of the District , 
Judge is affirmed and this appeal Рао 
with costa. 


s: Appeal dismissed. 
) 21 Ind. Cas. 887; 18 OET 
В) 15 Ind. Cas. 506, ЮА 
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JRESARAM DHANURAM 0. IBARDABB. 
BIND JUDIOIAL COMMISSIONER'S 
COURT. 


Оваа Отт Sort No. 456 or 1913,” 


Present; —Mr, Boyd, A. J. О, 

JESSARAM DHANURAM - PrAINTIFF 

. versus 
ISARDASS axp orgagg—DuFRNDANTS., 

Partnership —Sud for — accounts ——Couater-claus— 
Court Foes Act (ҮП of 1870), Sch. І, Ait. 1. 

In a suit for acoounts and to recover money due on 

a dissolved partnership, the defendants’ olaim for 
Fines on accounts ія поё & oounter-olsim, and no 
Court-fee is leviable thereon until the amount has 
been 

A sult for partnership accounts is in the nature of 
a suit in Ohanoery, puce Oourt of Equity will not 
drive the defendant to a fresh suit if the balanco 
turns out to be in his favour. 

A sot-off is а croas-debt on which e separato action 
may be sustained. 

Mr. Kalumal Pahiwmal, for the Plaintiff. 

Mr. Kimairam Bhojraj, for the Defendants. 

JUDGMENT.—After hearing both sides, 
Т find that no Court-foe is due from defendants 
at present. ` 

On this point the argiments were 
heard with those in Suit No. 374 of 
1913. [Fateh Mahommed v. К. 8. Ramsan 
Khan (1).] | 

The facts in the two suits are similar, 
except that in this suit defendante did 
mention the amount of their claim. As 
they have ascertained that amount, it seems 
at first sight that thyy ought to pay Court. 
fee on it under Article 1 of Schedule I of the 
Oanrt-Fees Aot. 

That is, they must pay if they have made 
a oounter-claim. What olaim have they 
made? They вау: “take account of the 
partnership as plaintiff asks;-but at the 
end you will finda balance of so much in 
our favour, which please give us.’ The 
question is whether this is в counter-claim 
within the meaning of the Oourt-Feea Act. 
16 was unnecessary to decide tbis point in 
the other guit. But here it must be decided. 

The word "counter-claim" is not defined in 
the Court-Fees Act and is nowhere used 
in the Code of Civil Procedure, except in 
Schedule 4. 

It is argued for defendants that they were 
not bound to make any request to the Court, 
which must anyhow take account and must 
award the balance due to the party, plaintiff 
or defendant, who is entitled to it. There is 
much force in thia argument. A suit for 
partne accounts is in the . nature of 
(1) 27 Ом. 316; 8 В. L. Б. 123. 
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а suit in Chancery; and a Court of Equity 
will not drive the defendant to a fresh suit 
if the balance turns out to be in his favour: 
Odmmentary of Ameer Ali and Woodroffe 
under Order VIII, rules 6-8, Civil Prooodure 
Oode. Once seized of the matter, the Court 
will settle it once for all. Thia view is borne 
out by the wording of the form of a final decree 
in apartnership snit—No. 22 of Appendix D 
-f the first Schedule, Civil Proceduro 
Oode. Тһе form provides for a decree in 
favour of either party. It might be argued 
that noteven a plaintiff can getrelief which 


“he has not asked for, and my Should a de- 


fondant P 


The answer is that lis can ask for it at the 
end of thesuit, when the balance bas beenstruck. 
Ido not see why he should not. Suppose 
that through ignorance (perhaps due to youth 
or absence or some cause beyond his control) 
he did not know, at the time of the pleadings, 
that anything was due to him. In such в 
.ca8e 16 would hardly be equitable to refuse 
him his due. And in India all Civil Courts 
are Couris of Equity. Of course, these re- 
marks would not apply to a suit governed by 
the Common Law. 

In fact в defendant resisting a olaim ina 
partnership suit nearly always does plead 
that there is a balance in his own favour. 
But, во far as I see, he is not bound to do so. 

It is enough if he says “I deny plaintiff's 
Here de- 
fendants have goné further; for they have 
said thata definite sum is due to them. Here 
it ія argued that, though they muy not have 
been bound to state a definite or “ascertained” 
sum of money, still they have done so, and 
so they must pay Court-fees on their demand. 
This brin me back to the question whether 
that ів a “counterclaim” or not. 


In Webster’s Dictionary and іп Wharton’s 
Law Lexicon & counter-claim is defined as 
exactly thesame thing as a set-off. I am of opi- 
nion that defendants’ claim is not a set-off. A 
set-off is a cross-debt on which a separate action 
may be sustained. Now any suit brought 
by defendants would not be separate, but 
would be the same thing as this suit with the 
parties transposed. The typical set-off is when 
A sues B fora debt due for something and 
B replies that A owes him money for some- 
thing else and asks the Court to subtract one 
debt from the other: That is not the case here 
Defendants simply agree to plaintiff's proposa] 
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that account should be taken: and they pro- 
phesy that the balance will be in their favour. 
I think this is not a counter-claim, but merely 
a statement that sometning is likely to hap- 
pen. Ii follows that no Court-feo is payable 
at this stage. This result is not unjust and 
may well have been intended by the framers 
of the Court Fees Act; for defendants’ present 
statement gives no extra trouble to the Court 
which (es I hold) is bound, after admitting 
the plaint, totake account fully, strike a 
balance and make the debtor pay his debt. 

I notice that the above view of the mean- 
ing of the word “counterclaim” is not the 
same as that taken by Ameer Ali and Wood- 
roffe. The learned commentators give the 
word a meaning which seems more properly 
to belong to the English word “cross-claim,” 
which of course is a very wide term. 


^ CALCUTTA HIGH COURT. 
Бесоно Огу АрркАг No. 342 or 1912. 
June 4, 1914. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 


AJO KOER амр ANOTHRR—JUDGXWNT-DEBTORS 


pees 


GORAK N ATH  DROREN- HOLDER— 


RESPONDENT. 
Оц Procedure Code (Act V of 1908\, s. 47, O. ХХІ, ғ. 
debtor —Odjection 


ni-debtor, determi- 
nation of-—Applicabtlily of Order ХХІ, т. 00. 

An objection, raised by а person, who has been 
brought on the record in an execution proceeding as 
the legal representative of & deceased judgment- 
debtor, that certain properties sought to be made 
Hable do not constitute assets available to the decree- 
holder, must be determined under section 47 of the 
Oivil Prooedue Oode, 1008. 

Obiter dictum: —W here X, in execution of a doorse for 
money against Y personally, attaches in the 
possession of Y, which Y alleges he holds notin hisown 
right but as shebait of a deity who is not a party to 
the suit, the question does not arise between the partios 
to the suit, but betwoen X on the one hand and Y in his 
capacity as trusboe of an endowment on the other 
hand and should be determined under Order XXI, 
rule 60, of the Oivil Procedure Code. 


Appeal against an order of the Judicial 
Commissioner of Chota Nagpur, dated the 
27th May 1912, affirming that of the Subordi- 
nate Judge of Ranchi, dated ш Ist Bep- 
tember 1911. 
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Babu Karunamoy Basu (for Babu Kehetra 
Mohan Sen), for the Appellants. 

Babu Susi Madhub Mullick, for the 
Respondent. 


JUDGMENT. 


Mookenser, J. — This is an appeal by the 
judgment-debtors against an order of ihe 
District Judge, by which he has dismissed an 
appeal against an order of the Subordinate 
Judge in the matter of execution of a decree 
for money. The decree had been obtained 
by the respondent against one Kripal Narayan 
Tewari. Before the decree could be execut- | 
ed in full, the judgment-debtor died. The 
decree-holder thereupon took out execution 
against his widow, Ajo Koer, as his legal 
representative. The widow took objection 
to the attachment of four of the properties 
against which the decree-holder sought exe- 
cution as the assets of the original judgment- 
debtor in her hands.’ She contended that the 
properties in question were her own properties 
and did not form part of the estate of her 
husband. The Subordinate Judge investigat- 
ed the matter and overruled the objeotion, on 
the ground that the disputed properties 
belonged not to the lady but to her husband. 
The widow then appealed to the District Judge. 
A preliminary objection was taken that the 
appeal was incompetent, because ‘the order 
was not under section 47 of the Oode but 
under rule 61 of Order XXI. The District 
Judge gave effect to this contention and 
dismissed the appeal without determination 
of the merits of the question in controversy 
between the parties. On the present appeal, 
the order of the District Judge has been 
assailed as based upon an erroneous view 
ofthe scope of section 47. It is plain that 
the order under appeal cannot be supported. 

In the case of Punchanun v. Rabia Bibi (1) 
it was unanimously held by a Full Bench of 
this Court that an objection, taken by & 
person who has become the representative of 
the judgement-debtor in the course of the 
execution of а decree, to the effect that the 
property attached in satisfaction thereof is 
his own property and not held by him as 
such representative, isa matter cognizable only 
under section 244 of the Code of Civil Proce- 
dure, 1882. This decision is binding upon 
this Court, and is in no way affected by the 


(1) 17.0. 711. 
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decision of the subsequent Full Bench in 
Kartick Ohandra Ghoes у. Ashutosh Dhara (2). 
That case affirms the proposition that when 
X, in execution of a decree for money against 
Y personally, attaches properties of which 
Y alleges that he is in possession, not in his 
own right but as skeba of в deity to whom 
the property has been dedicated and who is 
nota party to the suit, the question raised 
falls, not within section 244, but within 
section 278 read with section 280 оѓ the Code 
of 1882. This principle does not contravene 
the rule laid down in Pwnchanun v. Rabia 
Pbi (1) and has no application to the case 
before us. When, as here, X,in execution 
of a decree for money against Y, proceeds 
against Zas the legal representative of Y in 
respect of property in the possession of Z, 
and Z contends that the property belongs to 
him and never formed part of the estate of 
Y, the question arises whether such property 
is assets in the hands of Z and is liable to 
be seized in execution of the decree against Y. 
Such question is plainly a question relating 
to execution of the decree obtained by X 
against Y ара arises between the plaintiff- 
decree-holder X on the one hand and the 
representative Z of the defendant-judgment- 
debtor Y on the other hand. The question 
'oonsequently must, under section 47, be 
determined by the Oourt executing the 
decree and not by a separate suit. The posi- 
tion is entirely different when X, in execution 
of & decree for money against Y personally, 
sattaches property in the possession of Y, 
which Y alleges he holds not in his own right 
but ва Лаба ofa deity who is not a party 
to the suit. The question raised is, no doubt, 
& question relating to the execution of the 


decree obtained by X against Y, but does: 


it arise between the parties to the suit P 
Clearly not. The decree has been made in 
a suit between X on the one hand and 
Y in his personal cepacity on the other 
hand. The question in execution arises 
between X on the one hand and Y in his 
capacity && trustee of an endowment on the 
other hand. Y has a twofold capacity: in 
one character he is party to the suit ; in the 
other, he is & stranger to the suit. The 
pesition is precisely what it would have bean 
f Z had been the shebasi and had claimed 


(2) 12 Ind. Ous, 164; 14 О. L. J. 425; 160. W.N, 
20; 89 О, 208. 
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the property as such when attached by X in 
execution of his decree against Y. It is 
forther plain from an examination of the 
terms of Order XXI, rule 60, that while it 
applies to the clasa of cases of which Kartick 
Ohandra Ghose v. Ashutosh Dhara (2) may be 
taken as the type, it cannot, by any stretch of 
language, be made to cover the class of cases 
of which P«wchamun v. Rabia Bibi (1) ів 
the leading example. In the former class 
of cases, the judgment-debtor objecte that 
he is in possession ва trustee, and not on 
his own account, within the meaning of 
Order XXI, rule 60; in the latter class of 
cases, the representative of the judgment- 
debtor objects that the property in his hands 
is not asseta available to the decree-holder. 
The objections in the two claases of cases are 
obviously of fundamentally different kinds. 
Reference may in this connection be made 
to the elaborate judgment of Wilson, J., in 
Rajrup Singh v. Ramgolam Roy (9), which 
was approved ‘by the Full Bench in Punch- 
anun v. Rabia Bibi (1). The view taken 
by the Full Bench has now been adopted by 
all the Indien High Oourts: Seth Ohand . 
Maly. Durga Dei (4) ; Кайн Oharan v. Jewat 
Dube (5); Murigeya v. Hayat Saheb(6); Gokul- 
sing v. Ktsansing (7); Vengopayyon v. Karim 
Panakal (8). In this view, the objection 
raised by the widow of the original judg- 
ment-debtor, who has been brought on the 
record as his legal representative and 
who contends that four of the properties 
sought to be made liable in execution of the 
decree against her husband do not oon- 
stitute assets available to the decree-holder, 
must be determined under section 47 of the 
Code. 


The result is that this appeal ia allowed, 
the order of the District Judge set aside 
and the case remanded to him in order that 
the appeal may be heard on the merita. The 
appellants are entitled to their costs both 
here and in the Court of Appeal below. 
We assess the hearing fee in thia Oourt 
at five gold mohwrs. 


0.1. 

A. 818 (F. B.) A. W. N. (1890) 197. 
A. b1; A. W. N. (1905) 180, 

at p. 242. 
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Beracuonort, J.—I agree to the proposed 
order on the ground that the matter is 
concluded by the decision of the Full Bench 
in the case of Punchanun v. Rabia Bibi (1). 

Appeal allowed : Oase remanded. 


MADRAS HIGH COURT. 
FULL BENCH. 

Frest Отуп, Apparat No. 40 oy 1909. 
January 20, 1913. 
Present:—Sir Charles Arnold White, Кт., 
Ohief Justice, Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
MUNISAMI MUDALY—Daraxpant No. 2 
—APPRLLANT 


: versus 
ABBU REDDY AND OTHRES—PLAINTIFES AND 
Dayrspaxrs Nos. 1 anp 8 to 7 


RESPONDENTS. 
Civil Procedure Code ( Act У of 060 О. XLI, r. 23 
—Üross-objections, 


whether can be і aken against a 
oo-respondent, 

A respondent oan claim relief against a co-respond- 
ent by way of memorandum of objections. 

Appeal from the decree of the District 
Court of Chingleput, in Original Suit No. 17 
of 1907. 

The case came on for hearing before Sir 
Charlea Arnold White, Kt., Ohief Justice, and 
Mr. Justice Bakewell on the 18th November 
1912, and they made the following 

ORDER OF REFERENCE. 

Watts, О. J.—In this case the plaintiff 
sued on a mortgage. The 2nd defendant 
pleaded failure of consideration to the extent 
of Ба. 700. The 7th defendant impeached the 
mortgage &ltogether on the ground of fraud. 
The District Judge held the mortgage was 


good, that there had been no partial failure . 


of consideration, and gave the plaintiff a 
decree for the amount of his claim. The 
2nd defendant appealed. The 7th defend- 
ant did not appeal, but put in a memorandum 
of objections in which he asked for a declara- 
tion that the mortgage was fraudulent and 
not binding on him. 

Ав regards the appeal of the 2nd defend- 
ant, I think the District Judge was right 
for the reasona stated in the judgment of my 
learned brother, which I beve had the 
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advantage of reading. I think his appeal 
should be dismissed with costs. 

Qbjection was taken to the memorandum 
of objections on the ground that the 7th 
defendant, not having appealed, conld not 
in the appeal by his co-defendant, the 2nd 
defendant, against the decree on the ground 
that there had been partial failure of con- 
sideration, obtain relief by way of memo 
randum of objections on the ground that the 
mortgage was bad tn foto. The further point 
was taken that if it was open to the 7th 
defendant to put in & memorandum of objec- 
tions, he could only do во on payment of the 
proper Oourt-fee. 

The objection which has been taken raises 
the question, ‘can а respondent proceed 
by way of memorandum of objections 
against a party to the appeal other than the 
appellant? 

In Calcutta the decisions under section 
561 of the Civil Procedure Code of 1882 are 
to the effect that the procedure by way of 
cross-objections can, us a general rule, only 
be adopted where the oross-objections are 
raised вя against the appellant. See Brehun 
Ohurn Roy Ohowdhry v. Jogendra Nath Roy 
(1). A different view has been taken by 
this Court. In Kulatkada Prat v. Viswa- 
natha Рох (2) Subramania Aiyar, J., 
observed (page 9285): "According to the 
decisions of this Oourt such а memorandum 
may legally be filed even when the question 
arises between co-respondente only." 

The wording of Order XLI, rule #2, 
differs from that of the seotion which it 
reproduces in certain respects. The word 
`стоял- -objection” is used instead of "objeo- 
tion.” The words "the party who msy be 
affected by such objections" are used instead 
of the word (1) “appellant.” The word 

"eross-objeotion" seems appropriate as 

regards a question between the appellant 
and a.reipondent; inappropriate, as regards 
а question between two co-respondenta. 

On the other hand, the substitution of 
the words “the party who may be affected 
by such objection” for the word “appellant” 
would seem to indicate that the Legislature 
jntended to bring questions between co-re- 
spondents within the scope of the Rale. 


eae 114. 
2) 28 M. 229, 15 M. L. J. 218, 
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The point raises an important question 
of practice, and it seems desirable to have 
an nuthoritative decision in the matter. * 

L would refer to a Full Bench the question, 
whether under the Civil Procedure Code of 
1908 and the rules, & party to &n appeal 
can claim relief against a co-respondent 
by way of memorandum of cross-objections. 

Baxewett, J.—This is a suit by the 
assignee of a mortgage for sale of the mort- 
gaged property, in which the 2nd defendant 
(appellant), one of the mortgagors, has 
pleaded that Ra. 700, part of the mortgage 
moneys, were not paid by the original mort- 
gages; and the 7th defendant(7th respondent), 
who attached the land in execution of a 
decreé against one of the defendants, has 
pleaded that the whole mortgage is void as 
against him. The District Judge decided 
both these points in favour of the plaintiff, 
and the 2nd defendant has presented this 
appeal against his decree, and the 7th defend- 
ant has presented a memorandum of cross- 
objections by which he seeks to reverse the 
finding against his plea. The decree is the 
usual mortgage decree for sale. 

Upon the question of fact raised by the 
. &ppellant, lam of opinion that the evidence 

supporte the finding of the lower Court. The 
mortgage, Exhibit О, shows that part of the 
‘oonsideration was the settlement of certain 
debts of the mortgagor, and Exhibits Q, Q1 
and E, produced by the mortgagee, show 
that moneys were due by the 2nd defend- 
aft to one Ratna Мода; and Exhibit E 
bears an endorsement by the latter acknow- 
ledging the receipt of money from the mort- 
gagee. There is no evidence that this 
endorsement is not genuine, and it is support- 
ed by the accounts, Exhibits H and J (1), 
and the contemporaneous statement on behalf 
of the mortgagee in Hxhibit G (1). Exhibit 
N contains a distinct admission of the mort- 

gage for the full amount by the 2nd defend- 
ant, which is confirmed by his statement 
jn Exhibit O and by the fact that fora 
period of 10 years no claim appears to have 
been made by him for the balance of the 
loan. The whole case of the 2nd defendant 
rests upon his day-book, Exhibit I (a), since 
the ledger, Exhibit II (а), is quite unreliable, 
and Exhibit III merely shows an intention 
to discharge a mortgage of Ratna Mnudali. 
These documents only go to show that three 


INDIAN CASES. 


[1915 


years prior to the mortgago, Exhibit О, 
certain moneys had been paid by the sale of 
land of the 2nd defendant in respect of a 
mortgage to Ratna Mudali, and do not 
contradict the plaintiffa evidence above 
referred to. 

With respect to the memorandum of 
objections, a preliminary point bas been 
raised that the 7th defendant should have 
come to this Court by way of appeal, and 
that it is not open to him undercover of an 
appeal by another party upon different 
grounds to attack a decree in favour of hia 
co-respondent. А : А 

It is well settled that а Court will not 
ordinarily give relief to a defendant in a suit 
and will not travel beyond the limits of 
the plaint, and it seems to me thatthe same 
general principle should ordinarily be applied 
to appeals, to which the same rules apply as 
in suits (see Civil Procedure Code, section 
107, clause 2). An appellate Court has 
now full power to do justice between the ` 
parties, although they may not have filed 
any appeal or objections (Order XLI, rule 
339, and, therefore, if it thinks fit to reverse 
or vary в decree, it may make any order 
necessary to protect the interests of all 
parties. 

The question, therefore, appears to me to 
be one, not of the jurisdiction of the Court, 
but of practice, that is, as to the manner in 
which & party aggrieved by a decree should 
ordinarily place his case before the Appellate 
Oourt, and whether the Legislature intended 
by Order XLI, rule 22, to provide that in 
addition to his remedy by memorandum of 
appeal, which is the method prescribed by 
Order XLI, rule 1, & respondent should 
haves further remedy by memorandum of 
crosa-objections. 


Ithinkthe wording of Order XLI, rule 
22, shows that the Legislature intended to 
define the position of в respondent as against 
the appellant and to make it clear that he 
can avail himself of any defence or attack 
in order to meet the appellant’s case; thus, 
he can not only change front end refute his 
arguments in the lower Court, this is the lst 
part of the rule, but can also deliver & 
counter-attack by bringing intodebntea matier 
which the appellant lian not included in his 
appeal. Ithink thatthe Legislature had in 
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view the case where a party has for reasons 
of expediency not thought fit to appeal, but 
has been forced into Court and wishes to 
avail himself of all his means of offence and 
defence. Hence a memorandum of objec- 
tions ів in effect a cross-appeal, and notice 
must be given not only to the appellant but 
to all parties affected, sub-rule (8), and the 
former cannot defeat ‘the attack by withdraw- 
ing from his appeal, sub-rule (4). I am 
unable to conjecture what object the Legis- 
lature may have had, upon the 7th respond- 
ent’s construction of this rule, in giving 
& respondent iwo separate remedies; one 
by a regular appeal and one contingent upon 
another party appealing on a totally different 
matter. 

_Turning now to the authorities, it has 
been held in a long series of decisions of the 
Oaleutta High Court, under section 561 of 
the Civil Procedure Code of 1882, that as a 
general rule the right of а respondent +o 
urge aroas-objections should be limited to 
his urging them against the appellant [see 
Bishun Ohurn Ohowdhry у. Jogendra Nath 
Roy (1)] and by this Court that the section 
did not contemplate such a limitation 
[Timmaya v. Lakshmana (8). and see 
Kulatkada Pillai v. Viswanatha Pillai (2), 
per Subramania Aiyar, J.J. Sinoe the date 
of those decisions and preatmably in view 

-thereof, the Legislature har amended the 
rule by the introduction of the word “cross” 
before objection; and I am of opinion that 
the intention was to adopt the construction 
of the Oaleutta High Court. A respondent 
cannot now take objection generally to & 
decree; but only “croas-objections,” that 
ia objection to the appellant’s:‘ case. Inm re 
Oavander’s Trusts (4) Jessel, M. R. pointa out 
thatan appeal оп а point which does not affect 
the original appellant cannot be a cross-appeal, 
and в respondent who desires to bring forward 
a case with which the appellant has nothing to 
do must give & notice of appeal. I agree with 
the learned Chief Justice that the question 
stated by him should be referred to & Full 
Bench. 

Messrs. D. V. Nilamuga ОМмитат and V. 
Narasimha Atyangar (for Mr. T. Rangachariar), 
for the Appellant. 
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Mr. Е. Doratswamd Aiyar, (for Mr. T. R. 
Venkairama Sastriar), for the Respondent. 
‚Мт. S. Subramania Atyar, for the 7th 
Respondent. 


OPINION OF THE FULL BENCH. 


Tt seems to us' that the answer to the ques- 
tion which has been.referred to us should be 
in the affirmative. 

This is in accordance with the practice 
which appears to have prevailed in this 
Court under section 561 of the Code of 
1882, and we do not read Order XLI, rule 
92, as indicating that the framers of the 
rules intended to make it clear that the 
practice should be otherwise. 

With all respect to the learned Judges who 
dealt with the question in Jadunandan 
Prosad Singha v. Koer Kallyan Singh(5), a case 
which was decided under Order XLI, rule 
22, it seems to us more convenient to follow 
a fixed rale than to decide the question with 
reference to the particular facts of the base 
in which the questionis raised. 

We answer the question in the affirmative. 

After receipt of the opinion of the Full 
Bench the memorandum of objections came on 
for final hearing before Mr. Justice Bakewell 
and Mr. Justice Kumnraswami Sastri, who on 
the 5th November 1914 delivered the following 

JUDGMENT.—We are both of opinion 
ibat the question of consideration has been 
already decided in proceedings to which 
the 7th respondent was a party and in 
which he had the opportunity of arguing 
the point, and that this question is res 
judicata and cannot be re-opened upon the 
hearing of the memorandum of croas- 
objections. Thereis no evidence of frand 
on the part of the mortgagee, or that the 
transferees of the mortgagee from him had 
notice of any fraud. 

The memorandum of objections is dis- 
missed with costa. The time for redemption 
will be three months from this day. 


! 
(5) 18 Ind. Cas. 658; 15 O. L. J. 61 at p.63, 160, 
W. N. 613. 
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KARACHI МОМІСГРАІТҮ 0. KHATANMAL HIRANAND. 


SIND JUDIOIAL COMMISSIONER'S 
. COURT 


Misoeciawgocs Appwat No. 26 ов 1913.* 
March 16, 1914. 
Present:—Mr. Crouch, A. J. О. 
Tae KARACHI MUNIOIPALITY. EN 
роон 


KHATANMAL HIRAN AND—Oppowent. 
District Municipal Act (III of 1901), s. 160 


portion of .laad enhanced оюулу растаи af part of 
comune Jor that portion, whet 
severance. 

In awarding compensation for acquisition of land 
under section 100 (8) of tho Bombay District 


ише Ant dubie: prices of lands -exist owing’ 


it must be 
кечеги куии таун m&rkot-value of the land 
to be acquired. 
Where a- portion of & land acquires a fancy value 
owing to the acquisition of a pert of it for widening 
a street, no compensation is allowed for the severance 
of the same. 


Mr. Bilaram, for the Applicants. 
Mr. Wadhumal Oodharam, for the Op- 
ponent, 


JUDGMENT.—This ія an application 
under section 160 (3) of the Bombay District 
Municipal Act, ПІ of 1901. The Muni- 
cipality have acquired 22 square yards from 
plot No. 65 A-5, Old Town Quarter, belonging 
to opponent Khatanmal Hiranand; the matter 
was referred to a Panchayat, the members 
of which failed to give a decision within one 
mofth from the date of their appointment. 
The Court is asked to ascertain and 
determine the compensation due to opponent. 

In his letter of 4th February 1918 
Khatanmal claimed Ба. 125 a square yard, 
stating: that. he had purchased the plot 
about 12 months .before at Ra. 100 ‚в yard. 

The plot in question at date of acquisition, 
8rd. December 1912, consisted of 30 square 
yards and had standing on it an old building 
worth about Ба. 150.. It is situate at the 
corner of Gowsuttiani Street and Atmaram 
Lane, the width of Gowsuttiani Street being 
about 10 feet and that of Atmaram Lane 
about 8 feet. The result of the acquisition 
is to widen both the streets and the lane 
by 5 or 6 feet. The old building had a 
shop on the ground-floor, which is said to 

“have been let at Ea. 5 a month, and а 
couple of rooms on the first floor occupied 
by a relation of the owner, who was 


nominally a tenant at Re. 3 per mengem, 
but paid nothing .actually. The building 
was assessed at Ra. 5 a month. Only 8 
square yards now remain; & building worth 
about Re. 300 has been erected consisting 
of a shop with a room overhead. The shop 
lete for ‘Ra. 6 а month, but the room 
being less than 80 square feet ів not, under 
ihe Municipal rules, considered flt for 
Po MEM purposes (Exhibit E and Exhibit 
XX 


Khatanmal asks, in addition to Ha. 125 
& square yard for the land acquired, 15 
per cent. compensation and alsc half the 
value of the 8 square yards, say Re. 500 
for severance. The Chief Engineer values 
it at Re. 55 & square yard inclusive of 
15 per cent. compensation, or atabout Ба, 48. 

* * * Ф 


In December 1911, it was announced 
that the OCapitel was to be transferred to 
Delhi, and it is alleged, that, ай a conse- 
‘quence of this, the market value of land 
in Karachi leapt up. Mr, Lea states that 
this rise was purely speculative, having no 
reference „бо the letting value, and it ія 
probable that those who bought at high 
price did so with the intention of re-selling 
before the boom ended. Since the Bank 
failures there has been 8 re-aotion and 
prices are again normai, though somewhat 
higher than in1911. Bat, if the bcom still 
continued in December 1912, it must be oon- 
sidered in estimating the then market value. 

Now, in January 1912 a contract was 
entered into for the sale of A-5 No. 96 
consisting of 64 square yards with three 
shops, bringing in Ha. 12 to Rs. 18 à month, 
at Re. 4,500 or Ба. 70-40 в square yard. It 
would seen thatthe immediate result of 
the boom was to temporarily raise thé 
market value of property in Daryalal 
Btreet by about 25 per cent. 

What, then, was the value of No. 65 at 
the end of January? The owner would in 
view of the contract just referred to al- 
most certainly ask Re. 70, for though 
the position is not, in some respects, во 
good as that of A-5—96, the plot is a 
corner one and suitable for retail business 
purposes: and the boom in land values 
would stimulate ‘speculation, and attract 
purchasers even at, extreme prices, But 
22 yards, hed,alresdy bean marked opt 
for acquisition by the Municipality, and 
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when land is so acquired it has been the 
custom to take the last sale, if a recent 
one, as the basis of calculation and: add 
15 per cent. Twenty-two yards would, there- 
fore, have a potential value of Ha. 1,785. 
But the street would, by such asquisition, 
become greatly improved ; & new shop could 
be erected ont of the old materials for 
Rs. 150 to Hs. 200 and let for Ва. ба 
month, and for such shop there was, during 
the boom, a chance of getting a price 
that represented 20 years’ purchase, ог 
Rs. 1,440, or even more, во that the owner 
might have fairly caloulated its potential 
value at Rs. 2,955; anda speculative pur- 
chaser might not unreasonably have expected 
to clear Ha. 100 or во, if he gave only 
Ra. 2,800: for there was at least a chance of 
getting from the Municipality a fancy rate. 

In February 1912, the plot in question 
is said to have actually changed hands at 
Ra. 2,800, and} two months later was sold 
_ at 2,900 to the present claimant. An en- 
deavour has been made to show that these 
sales did not, as a matter of fact, take 
plaoe, and that there was a collusive fraud 
practised with a view to obtain a fancy 
rate on acquisition. But after very earefully 
considering all the evidence, the utmost I 
feel justified in saying is that the sale 
and re-sale are suspicions; they have not 
been proved to be fictitious, and itis quite 
possible that they were genuine, though 
highly speculative transactions. It is to be 
noted, in-supportof the theory which I 
have put forward as о the method adopted 
“for settling the value, that the owner now 
values the 8 and 9 yards and shop at 
Rs. 1,500 and has refused an offer of 
Ra. 1,000. 


Barly in 1912, Tikamdas (Exhibit 8 8) 
gave Rs. 1,100 for 11 square yards’ in Naumal 
Lane with a shop yielding Rs. 5 a month 
and re-sold it at Rs. 1,200. This transaction 
shows that а price up td 20 years pur- 
chase may be realised by a very small plot 
with & shop on it, even though the rate 
works out at over Re. 100 a square yard. 
In such cases the purchaser buys, not only 
a plot of land, but the potentiality of 
making business profits. 

Plot A-5—100 was, in June 1911, 
worth no more than &bout Bs. 57 & square 
yard; but after a portion of it: had .been 


indicate that the widening of 


adquired and the street widened, the price 
naturally rose. Early in 1912, 98 yards 
were sold for Rs. 1,974 or Ва. 70-8 в. square 
yard. A few weeks later ib was pnrohased 
by в syndicate of speculators for Ha. 9,200 
and then sold to one of their number 
(Exhibit 88) ` for Вв. 2,700, and by 
him, after the erection of two shops 
with upper storeyz, sold in March 1913 
at Rs. 4,500. Now, these transactions 
a streat 
enhances values, and again illustrate 
the rule that very amall sites with shops 
on them will fetch & price equivalent to 
their gross rent capitalised at 5 per cent. 
A shop with 14 square yards and an upper 
room in Daryalal Street would probably 
fetch Bs. 8 ог Ба. 9, and this at 20 years 
purchase would indicate Rs. 2,250 as the 
selling price, or Ra. 4,500 for the two. I 
consider that these transactions also indicate 
that the booms in land and speculative 
purchases which commenced early in 1912 
continued up to the end of that year. 
The extent to which the value of & plot per 
square yard is limited by the rent that 
can be realised іа shown by the sale in 
July 1912 of & portion of the same plot 
A-5—100, when 58 square yards were sold 
for Ra. 2,000. 


There is not, I consider, sufficient evidence 
to show that, after the transfer of the 
Capital had had ita effeote on prices, the 
rates rose materially during 1912, but there 
bas undoubtedly been s steady and almost 
continuous rise in what may be termed the 
normal price ofland throughout Karachi, | 
independently of the speculative rise. 

Tam of opinion, then, that in December 
1912 the boom stil prevailed and speoula- 
tive purchasers were willing to give big 
prices, and, had there been a question of 
selling plot 65 to a private purchaser as it 
then stood, the owner would willingly have 
taken Ва. 70 per yard but would not have 
taken less, and that а speculative purchaser 
would have considered it worth while to 
give Ha. 70 but would not have given more, 
The price which Khatanmal paid represented, 
not only the value of the plot as it stood, 
but the then realisable value of the land, 
plus the chance of getting fancy compense- 
tion from the Municipality for 22 yards 
and plus the potential increased yalue of 
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the 8 square yards after tho streets had 
been widened. Had the date of acquisition 
been delayed until the boom caused by the 
transfer of the Capital had been practically 
neutralised by the Bank failures, the 
proper rate would, I think, have been about 
Ra. 60. 

I cannot allow anything for severance, 
for the 8 square yards remaining have 


&oquired a fancy value per square yard by: 


the mere process of reducing the area. 
Though the upper room cannot be used for 
sleeping purposes, it must provide useful 
acoommodation to the tenant of the shop, 
and so add materially to its letting value. 

I award Ha. 1,540 for the 22 yards and 
15 per cent. compensation, and interest on 
the whole amount awarded at 6 per cent. 


per annum from the date of taking роввев- 


Bion, namely, 2nd December 1912. 


i The question of “costa presenta some 
difficulty. Neither party can be specially 
blamed for the case coming into Court. 


Though Khstanmal’s claim was excessive, 


the offer of the Municipality was not 
sufficiently generous. The necessity for com- 
ing to Court has arisen from the desire of 
the Municipality to acquire the land, and 
I see no reason why the owner should be 
foroed into heavy law expenses merely 
because he is compelled to sell his land 
and endeevours to get the best price possible. 
The Municipality must, therefore, bear all 
costs. i 


Iui alowed. 


OALOUTTA HIGH COURT. 

Orvis ApesaL твои Оврав No. 184 or 1910, 
June 5, 1914. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachoroft. 
UPENDRA NATH KALAMURI аяр 
AMOTHE 8R—O BJROTOR3— APPELLANTS 


versus 
KUSUM KUMARI DASI— Аррітоант— 


В варохринт. 
Civil Procedure Code (Асі V of 1008), а 47, b 
Legal 


v of judgment-dsbtor—Detormination of such question 
Appeal, 
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Where а decree-holder in execution of Га, decree fo 
money against a judgment-debtor attaches 
and proceeds to sell properties, af w. 


right but as shebait of & deity to whom the es 
have been dedicated, the case does not within 
section 47, but under Order XXI, rule 60, of the 
Civil Procedure Code, 

When adecree has been passed in а suib against 
в shebait as representing an idol, itis binding on the 
succeeding shebati, provided it has been passed 
without any fraud or collusion. Bub where a decree 
has been passed against a person in his capacity as 
shebas, execution omn be taken out only against the 
properties of the endowment in his hands. 

Per Beacheroft. J.—1ft the claim of an objector, 
who has been brought on the record as the legal 
representative of the judgment-debtor, is really in 
his own interests as representativo of the Judgment- 
debtor, the oase will come under section 47 of the 
Oivil Procedure Oode, 1908, but if the claim is adverse 
to his interesta às representative, it will not. 

Appeal against an order of the Subordinate 
Judge of Midnapur, dated the llth Feb- 
ruary 1910, confirming that of the Munsif 
of Midnapur, dated the 13th September 


1909. 


Mr. S. P. Sinha and Babu Mohini Mohan : 


Ohatteryes, for the Appellant. 
Dr. Hash Behary Ghose and Babu Kshetra 
Mohan Sen, for the Respondent. 


JUDGMENT. 


Moorei; J.—This &ppeal is directed 
against an order by which the Subordinate 
Judge has confirmed an order of the Court 
of first instance for execution of a money 
decree. On the 7th April 1904, the res- 
pondent obtained a decree for money against 
one Gobardhan Kalamuri, described as the she- 
bast of the goddesses Lakshmi and Bhagabati. 
Before the decree could be executed in full, 
the judgment-debtor died. On the 28th 
July 1909, the  decree-holder applied for 
execution of the decree by the sale of an 
one-fourth share of 260 bighas of land within 
certain boundaries. She stated in her 
petition that the judgment-debtor was dead, 
that he had left five nephews (sons of 
different sisters) ав also three paternal 
uncles, that one or more of these persons 
had succeeded as sheba:ii af the endowment, 
but that as plaintiff had not been able 
to ascertain who was the shebaii, she prayed 
that execution might proceed after service 
of notice on all these persons under rule 
22 of Order XXI of the Oivi Procedure 
Oode, 1908. Notices were issued accord- 
ingly. The nephews of the original judgment- 
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debtor took no notice of the proceedings, 
but on the 19th August 1909, two of the 
uncles filed a petition of objection, in which 
they urged, amongst other things, that 
the properties sought to be attached had 
not been dedicated to the goddesses named 
but were priyate secular properties of the 
objectors, though under a deed dated the 
29th June 1877 a part of the income 
of these properties had been directed by 
the then proprietor to be applied for religious 
purposes. It transpired at the same time 
that the other uncle of the judgment- 
debtor, who had not entered appearance, 
had died on the 10th August ; the decree- 
holder thereupon applied that the two 
objectors who had appeared might be treated 
as the representatives of the deceased ; this 
was granted. The Court then proceeded 
to investigate the objection, and on the 
18th September 1909 came to the conolusion 
that the properties sought to be attached 
had been dedicated to the goddesses named ; 
in this view, the Court overruled the 
objection and directed execution to proceed. 
The objectors then appealed to the Sub- 
ordinate Judge. When the appeal came on 
for hearing, a preliminary objection was 
taken by the decree-holder-respondent that 
the appeal was incompetent, as the order 
could not be deemed to have been made 
under section 47 of the Code. The Sub- 
ordinate Judge expressed himself in favour 
of this view, but ва he felt doubtful whether 
the appeal was really incompetent, he con- 
sidered the case on the merits and ultimately 
confirmed the order of the original Conrt. 
The objectors have appealed to this Court 
and have contended, first, that the appeal to 
the Subordinate Judge was competent, and, 
secondly, that he has misunderstood the 
legal effect of the deed of the 29th June 
1877. 

To determine whether the appeal to the 
Subordinate Judge was competent, it is 
necessary to ascertain whether the order of 
the primary Court falls within the scope 
of section 47. The answer tothe question 
whether an order in execution proceedings 
is within the scope of this section, depends 
upon its nature and contents. If it decides 
a question relating to the execution, satisfac. 
tion or discharge of the decree, and if the 
decigion has been given between the parties 
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to the нш or their representatives-in- 

interest, the order of the Oonrt falls within 
the -scope of this section, is a decree within 
the meaning of section 2, and aasuch is 
appealable under section 96: Raghubar Dayal 
Bukul v. Jadu Nandan Misser (1), Joytara v. 
Ram Krishna Seal (2). It cannot be disputed 
that the order of the original Court decided ^ 
& question relating to the execution of the 
decree held by the respondent, namely, 
whether the decree could be executed by 
attachment and sale of the property specified 
in the application of the decree-holder. 
But the point remains whether this qnes- 
tion arose between the plaintiff-dearee-holder 
on the one hand, and the defendant-jndg- 
ment-debtor or his representative on the 
other hand. It is plain that ifand in во 
far as there was an endowment, the 
objectora were the legal representatives of 
the judgment-debtor, within the meaning 
of that expression as defined in section 2, 
clause (2), of the Code; the original defend- 
ant had been sued in a representative 
character аз the shebatt of the two goddesses 
named ; the objectors had succeeded to the 
office of shebatt, and the estate held by 
the deceased as sheba had devolved on 
his successors in office. This view is in 
accord with the elementary rule that when 
a decree has been passed ina suit against 
& shebatt as representing an idol, it is 
binding on the succeeding shedbatt, provided 
it has been passed without any fraud or 
collusion : Prosunmo Kumari v. Golab Chand 
(3); Tulsidas v. Bejoy Kishore (4) ;. Мата 
у. Balagopalakrishna Ohstiy (5). But when a 
decree has been passed against a person in his 
capacity as shebatt, execution can be taken 
out only against the properties of the 
endowment in his hands ; for as Subrahmania 
Ayyar, J., observed in Vemkatasam4 Pillai v. 
Kuppayes Ammal (6), the private property of 
anindividual cannot be taken in execution of a 
decree made against him in his capacity as 
manager or trustee of an endowment, just as 


(1) 18 Ind. Cas. 865; 15 0. L. J. 89; 160. W. N. 
6. 
NOI Ова. 709, 18 О.І. J. 257; 15 O. W. N. 
(8) 2 I. A. 145 14 B. L. В. 450, 28 W. B. 258; 8 Sar, 
Р. 0. J. 448. 


* 
"i 60. W. N. 178. 
5) 29 M. 558; 16 M. L. J. 415, 


6) 14 M, L. J, 377, 
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the property of the endowmentcannot be taken 
in execution where the decree against him 
ia in respect of his personal debt. The 
two capacities are fundamentally distinct, 
and the individual constitutes two distinct 
juristio persons from the two different pointe 
of view. In the present case, the decree- 
holder seeks to proceed against the property 
on the assumption that the appellants hold 
it as part of the endowment of the two 
idola named. The objectors, onthe other 
hand, assert in their personal eapacity that 
this is their private properly and is not 
available to the decree-holder for satiafaction 
of her decree. That decree is eesentially 
against the debuttsr estate, though, as 
pointed out- by their Lordships of the 
Judicial Committee in Jagadindranath Roy v. 
Hemanta Kumari Debi (7), the suit was bound 
tobe brought against the глеба as such, 
because it is only in an ideal sense that an 
idol, though regarded as a juristic person, 
can hold property. The true position, 
consequently, is that the question raised 
by the objectors calls for decision  bet- 
ween the decree-holder, who ія a party 
to the suit, and two persons who are nof, 
for this purpose, representatives of the 
original defendant, as they raise the ob- 
jection, not in their capacity as  shebasis, 
but in their private individual capacity. 
This view is supported by the decision of the 
Full Bench inKarttck Ohandra Ghosh v. Ashutosh 


Dhara (8). There it was ruled that when. 


`Х, in execution of а decree for money 
against Y, personally attaches and proceeds 
to sell properties of which Y alleges that he 
із in poasession, not in his own right but 
as shebast of a deity to whom the properties 
have been dedicated, the case does not 
fall within section 244 of the Oode of 1882 
or section 47 of the Code of 1908. The 
principle recognised by the Full Bench is 
that there is в fundamental distinction 
between a right acquired or liability incurred 
by Yin в personal capacity, anda claim 
advanced or defence interposed by the same 
individual in his capacity as shebast of & deity. 
If this distinction is borne in mind, the in- 
ference follows that when Xin execution of 
a decree for money against Yas shabat ofa 

(7) 82 0. ОО ЧЕЧЕ 705; 1. А. 


L, J. 585, 80 W 
Zo. M 168; 800; 206; 14 O. L J. 425; 18 
W. N. 26, 
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deity attaches and proceeds to sell properties 
of which Y or his successor-in-office alleges 
that he is in possession, not as shebait of the 
deity, butin his own right, the case does not 
fall within the scope of section 47. Y in his 
character as shebadí—the only character in 
which he is в party to the suit —cannot right- 
ly be deemed the same person in his character 
as & private individual. We may add that 
the decision of the Fall Bench in Puschanun 
on which relidnce was 
placed by the appellanta, ia поё directly in 
point and doea not assist their contention. 
That case ів an authority only for the pro- 
position that when X, in execution of a decree 
for money against Y, seeks to proceed against 
Z ав the legal repesentative of Y, who is 
liable only to the extent of the assets of Y 
in his hands, and a question arises, whether 
& particular property does or does not con- 
stitute such asseta, it must be determined by 
the execution Court under section 47 of the Code. 
Nor is the contention of the appellant supported 
by the cases of Moharaj Kumar Bindeswari 
Oharan Singh v. Thakur Lakpat Nath Singh(10) 
and Umeshananda Dut v. Mohendra Prosad(11). 
The former case shows that where a party has 
obtained an order in his favour on the footing 
that the Court was competent to deal with 
the matter and make the order under section 
47, he cannot, when the validity of the order is 
challenged by way of appeal, impugn the 
appeal as incompetent on the ground that 
the order could not have been made under 
section 47. The latter case is an authority 
for the proposition that where a decree has 
been obtained against a person who had been 
really removed from the office of shebatt 
on the erroneous assumption that he is still 
the sheba, and upon application made to 
execute such decree against his suocessor-in- 
office, an objection is raised that there is no 
valid decree capable of execution against the 
properties of the endowment, the question 
falls within section 47, becanse a ques- 
tion was raised, who was the repre- 
sentative of the judgement-débtor which 
could be determined only under clause 
(3) of that section. Reference was finally 
made to the decisions of. their Lordships of 
the Judicial Committee in Ohowdhry Wahed 


10) 18 Ind. Oas. 26; 15 О. W. N. 795. 


9) 17 0. 711, 
in} 11 Inds Oas. 280; 14 O. L. J. 887. 
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Ай v. Jumajee (12) and Abidunntssa v. Amirun- 
жиза (18) neither of which lays down any 
principle contrary to the view I propose to 
take. The first case affirms what must now 
be regarded as incontestable, namely, where a 
decree against a person in в representative 
capacity has been properly passed and pro- 
ceedings have been taken thereunder to obtain 
execution against him in his representative 
character, he is & party to the suit with 
respect to any question which may arise 
between him and the other parties relat- 
ing to the execution of the decree. The second 
case shows that section ll of Ast XXIII 
of 1861 (which with important modifications 
now stands ва section 47 of the Code of 1908) 
was not intended to apply to cases where 
& Serious contest aroga with respeot to the 
rights of persons to an equitable interest in & 
decree, 

It follows that the order of the original 
Court was not made under section 47 and 
was nota decree liable to be challenged by 
way of appeal. It must be taken to have been 
made under rule 60 of Order XXI, although 
it may be diffcnlt to make the language of 
that rule fit in precisely with a case in which 
the defendant has been sued ina represen- 
tative capacity and prefers a claim in his per- 
sonal capacity. The rule, however, recognises 
& broad distinction between the representa- 
tive character and the personal character of 
the same individual. In this view, the appeal 
to the Subordinate Judge was incompetent, 
and по! opinion need be expressed on 
the question whether the objection is well- 
founded on the merits. The appeal is ocon- 
sequently dismissed with costs. We assess 
the hearing fee at three gold mohurs.| 

Bracsorort, J.—In this сазе a very real 
difficulty is raised by the decisions in the 
cases of Purchanun v. Rabia Bibi (9) and 
Kartick Ohandra Ghosh у. Ashutosh Dhara (8). 
Both are decisions of & Full Bench. In the 
first of thess two casea it was decided that 
an objection by the representative of ihe 
judgment-debtor in execution, to the effect 
that the property attached was his own and 
not held by him аз such representative was 
cognisable only under section 244 of Ast 
XIV of 1882 (nokia 47 of the present Code). 
Prima facte that decision would seem to cover 


ü 11B.L.B. 149, 18 W. В. 185. | 
18) 4 LA. 0 2 0. 827; 1 Inch Jur. [72 (Р. O.). 
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the present casa. The appellant Љав been 


.brought on the record as the réprésentativo 


of th’ original jadgmont-debtor, and his 
claim is that the propérty is his own and 
that he does not hold it as Лебай. In the 
second of the above cases it‘was décided that 
when the objector allegás ihat he is in 
possession not in his own right but as shebasi 
of a deity to whom the property haa been 
dedicated, the order passed i is one nnder sec- 
tion 278 of the old Oóde (now Order XXI, 
rule 58). The ground on which the decision 
proceeded was that while the Objector waa a 
party to the suit in one capacity the dlaim 
was advanced by him in another, and 
consequently the question did not arise between 
the parties tó the suit in which the decree 
was passed and, therefore, was nót one to be 
determined under section 244. 

Now if this be taken to be the underlying 
principle to be applied in oagea of this nature, 
it might also have been applied in the case 
of Punchanun v. Rabia Bibi (9), for while the 
objector claimed the property as Her own in 
her personal right, she wasa party to the 
suit only because she was thé widow of the 
original judgment-debtor and, theréfofe, liable 
to the extent of the asseta whioh had come 
into her hands. 


So far ihen as the principle was recognised 
in one case and ignored in the other, the two 
cases would seem to be in conflict, But the 
learned Judges who decided the later case 
distinguished it from thè éarlier oné on the 
ground that it déalt with the oonverso 
question. If that be a real ground of distiuo- 
tion, it might be said that the present ойзө 
being also the converse io thé case ol Каток. 
Ohandra Ghoth v. Ash sitos Dhara (8) i ia not 
concluded by that decision, but should follow 
that іп Punchanun v. Rabia В (8). The 
distinction, however, fails when it is attempt- 
ed to apply it to the facts of the case before 
us, for here we again have one person i ina 
dual capacity, a state of things whish was ‘the 
foundation of the decision in Kartiok Ohundra 
Ghosh v. Ashutosh Dhara (8). 


„Oan then the two cases be reconciled P_ One 
possible view ocours to me. It is this: if the 
claim of the objector is really in hig own 
interests as representative of the judgment- 
debtor, the case will come un ler section, 244; 
if the olaim is adverse to. his interests as r repre- 
sentative, it will not. If this be а correct 
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test ib will satisfy the conditions in the case 
of Punchanun v. Rabia Bibi (9), for the 
widow’s claim in her personal right was in 
her interests as representative of the judg- 
ment-debtor. It will satisfy the conditions in 
Kartitk Ohandra Ghosh v. Ashutosh Dhara (8), 
for the objector’s claim as shsbatt was adverse 
to his interesta as representative of the 
judgment-debtor. Applied to the present 
case it provides & feature distinguishing it 
from the case of Punchanun v. Rabia Bibi(*), 
and а solution in accord with the principle 
underlying the case of Kartick Ohandra 
Ghosh v. Ashutosh Dhara (5). 

І, therefore, agree in diamissing the appeal. 


Appeal dismissed. 


PUNJAB OHIEF COURT. 
Бвоохр Огтть АррвА No. 1013 or 1911. 
: February 5, 1914. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
SUNDER DAS—Darexpast—-APPELLART 
versus 

МАМАК OHAND- —Prairriry—HgsPONDBNT. 

Civil Procedure Code (Act У of 1908), s. 104 (2)— 
Bch. П, т. 20—Appellate Court allowing awaid to 

fled—. — Revision, 
“ йт ты нит by ап Appellate Court under rule 
20 of the second Schedule tothe Code af Civil Procedure, 
IPOS, allowing an award to be filed and directing the 


first Court to pass a decree in accordance therewith is 


not open to appeal. 
It is eroeedmgly 
such an order is permissible. 


Second appeal from the order of the 
Divisional Judge, Lahore, dated 17th May 
1911, reversing that of the Additional 
District Judge, Lahore, dated the 24th 
February 1911, rejecting the respondent’s 
application. 

Mr. Kanwar Narain, for Mr. Broadway, 
and Malik Muhammad Hussain, for the 
Appellant. 

Lala Dhampat Rat, for the Respondent. 

JUDGMENT.—Plaintiff applied, under 
rule 20 of the second Schedule of the Civil 
Procedure Code, о have an award filed in 


Court. The Additional District Judge re- 


jected the application on the 
the award d 


und tat 
matters not referred 
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to arbitration. Plaintiff appealed to the 
Divisional Judge, who accepted the appeal 
and directed that the award should be 
filed and а de ree in accordance therewith 
be passed by the first Court. 

From this order defendants have prefer- 
red a second appeal to this Court, but it 
is quite clear from section 104 (2), Ciril 
Procedure Code, that no appeal lies from 
that order passed on appeal. We were then 
asked to treat the memorandum of appeal 
ав an application for revision, but we saw 
no reason for acceding to this request. 

- It is exceedingly doubtful whether revi- 
sion of an order of the kind ander con- 
sideration is perm'gaible, but whether it be 
so or not, there are no grounds in the 
present case for interference. The Divisional 
Judge has given his best consideration to 
the question involved and has eonstrued 


ihe agreement to refer in a manner which, 


whether right or wrong, can certainly not 
be described as unreasonable. 


We accordingly dismiss this appeal with 
costa. 


Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Сту, MisogLLANgOUS APPLICATION No. 61 
or 1918. 
May 5, 1914 
, Present; —Mr. Crouch, A. J. C. 
LEKHRAJ VISUMAL AND OTHRR8— 
PrAISTIFES 


светец 
ASSAMAL TARUMAL дир отневв— 
DEFENDANTS 
Lymitation Act .(TX of 1908), ғ. 10, applicability of 
—Composition deed— Absolute trantfer of property by 
debtor io trustees—Resultmg trust — Suit. for susplus 


moneys. 

Section 10 of the Limitation Act hus a very limited 
application and has no reference to truste which 
are merely founded on an unexpressed but implied 
intention of the party them, ог to trusts 
which are raised by construction of Equity without 
any reference to the intention of the parties. 

Where, therefore, certain debtors entered into s 


‘composition deed with their creditors whereby they 


transferred absolutely to trustees all their property 
for the benefit of the creditors in order to obtain & 
discharge from all habilitjes: 
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Heid, that no resulting trust was created in favour 
of the debtors and that they had no cause of action to 


sue for surplus moneys. 


Obiter diclum; —W here is vested in а 
trustee under a Will he holds it as express trustee, 
noi only for the нае and legatees named therein, 
but as regards on of residue, for the 
heir-at-law and жа АУ kin; the trust is seid to arise 
on the face of the instrument itself. 


Mr. Hirdaram Mewaram, for the Plaintiffs. 


А Mr. Rupchand  Bilaram, for’ Defendants 


Nos. land 4. 
Mr. Ksmatrai Bhojraj, for Defendant No. 2. 
JUDGMENT.—By deed bearing date the 
28th June 1895 and made between Bhawandas 
Jethanand and hissons, Vishindasand Pitumal, 


. (therein referred to as the debtora) of the 


one part, twenty-one firms and persons therein 
specified being creditors of the ssid debtors 
of the 2nd part, and four persons therein 
named (being referred to as the trustees) of 
the 3rd part, after reciting that the debtors 
were unable to pay their dobts in full and 
that the creditors had agreed to enter into в 
composition deed with them, the 
thereby transferred absolutely to the trustees 
all their property whatsoever, moveable or 
immoveable, and also all property thereafter 
found to belong to the debtors, and all 
properties which the debtors might become 
entitled to in any manner thereafter, on trust 
to sell the same in any manner they might 
think fit, and after defraying costa of realisa- 
tion and management, to divide the assets 
between the creditors in the proportion there- 


‘in set forth; and it was declared that on 


payment of the last dividend the debtors 
should be discharged from all their liabilities 
to the creditors. 


Plaintiffs are the four sons of Visumal or 
Vishindas, sole surviving members of the 
debtors, 


Defendanta No.1 (a) to (d) are sons of 


Tarumal, one of the four trustees. Defend- 
ant No. 2 is also the son of the trustee 
Assanmal. 

Defendanta No. 8, the firm of Khemchand 
Issardas, is sued bacanna Chetomal Parma» 
nand, one of the original trustees, was manager 
of that firm. 


Defendant No. 4 is alleged to have acted 
as trustees in place of his deceased brother. 

It is alleged that Assanmal Chandiram 
bought certain trust properties in the name 
of hig son defendant No. 2, and that Basrio, 
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Fadoo also purchased certain properties in 
the name of his nephew Моово or of his firm. 

Plgintiffa claim ап account of the trust 
properties, pray that the surplus: moneys be 
handed over to them and that jt be declared 
that the trust properties purchased by 
Assanmal and Basrio are tbe property of 
plaintiffs. ‘ 

Plaintiffs are suing in forma pauperis. If 
the suit is barred by the Law of Limitation, 
they have no cause of action and the suit 
cannot be entertained. Prima face the guit 
is time-barred ; but plaintiffs rely on section 
10 of the Limitation Act; if this section has 
no application, the suit is admittedly time- 

Now, section 10 has a very Hmited | 

application ; it is available only as against 
persons in whom property has become vested 
in trust for a specific purpose, that is, for 
a purpose which is specified or expressed by 
the author; it has no reference to trusts 
which are merely foundéd on an unexpreased 
but implied intention of the party creating 
them, or to trusts which are raised by 
construction of Equity without any reference 
to the intention of the parties. 
. An immediate reply to plaintiffs! contention 
is furnished by the terms of the deed itself. 
The property of the debtors was, in olear 
terms, transferred absolutely for the benefit. 
of creditors; no resulting interest whatever 
was reserved. The deed embodied an 
agreement under which, in return for an 
absolute discharge for their debts, the debtors - 
handed over everything they poesessed. 

Mr. Hirdaram contends that if the whole 
cirsumstances of the case be gone into, it will 
be discovered, or rather may possibly be dis. 
covered—for no definite particulars are 
known—that, contrary tő expectation, the 
debtors’ estate realised a considerable surplus, 
that if the debtors had anticipated this, they 
would have made due provision for it in the 
deed and that Equity should, therefore, notonly 
read into the deed such а provision, but should 
institute an inquiry in order to ascertain whe- 
ther or not property ever did become vested 
in the defendanta in trust for plaintiffs. 


A bare statement of plaintiffs’ case seema 
to render it obvious that it does nob come 
under the provisions of section 10, for his 
case depends on proof of facts and events which 
happened many years ago, Ан stated by 
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Bowen, L. J., in Soar v. Ashwell (1): "In such 
cases conflicts of evidence are possible or 
probable, and to deny to the person to be 
charged the shelter or benefit of a periód of 
limitation would be obviously dangerous and 
unjust.” Mr. Hirdaram places reliance on 
this case. Ashwell was в solicitor to certain 
trustees; as such solicitor he had received 
and retained & certain sum of money forming 
part of the trust funds, on which he had 
rogularly paid interest to the beneficiaries. 
1+ waa held that Ashwell held the money on 
an express trust for the trustees, and that в 
suit by surviving trustee was not barred. 
The cass comes clearly within the terms of 
section 10 of the Indian Limitation Act. 


The only other case cited by Mr. Hirdaram, 


which requires notice, is Salter v. Cavanagh 
(2). This case establishes that, where pro- 
perty is vested in a trustee undera Will, he 
holds it as express trustee, not only for the 
devisees and legatees named therein, but as 
'fegards any undisposed of residue, for the 
heir-at-law and next of kin; the trust is said 
to arise on the face of the instrument itself. 
The principle thus enunciated seems to 
form an exception to the general rule, but it 
was socepted as good law by Lord St. Leonards 
and by Mr. Lewin, and in 1889 was follow- 
ed in Patrick v. Simpeon (3); but по inclina- 
tion has been shown to extend the principle 
to trusts created by deeds of composition. 
The case of Smith v. Cooke (4) appears to 
be on all fours with the present one. It was 
held on the language of the particular deed 
thatthe assignees divested themselves of allin- 
terest in the property for the benefit of their 
creditors, not that they put the property in 
trust for a special and limited purpose, but 
that they abandoned it and gave it up alto- 
gether, and that, therefore, there could be no 
room for any resulting trust. 
The application is, therefore, dismissed with 
costa as no cause of action is disclosed. 
Appkcation dismissed. 
(1) (1898) 2 Q. B. D. 890 ox p. 896; 601. Т. 585; 42 
W. В. 165; 4 В. 002. 
2) (1888) 56 В В. 222, 1 Dr. & Wal. 068. 
RRES 24 Q. B. D. 123, 50 L. J.Q D. т 61 


T. 686. 
(4) во) А. о. 297; 60 L. J. Oh. 607; 65L. T. 1 
40 W. В. 87. 
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OALOUTTA HIGH COURT. 
Бисонр Civi, Appwat No. 2648 от 1912. 
February 23, 1914. 
Present:—Mr. Justice Mullick. 
NIRDOSH MUNDA. AND OTHERS— 
Dayaxpants—APPHLLANTS 


versus 
JAKARIA MUNDA-——PLAINTIPF— 
Бивронрникт. ` 

Contribution, smt for—Joint tenaoncy—Paymeni of 
rent by one— Liability of other joint tenants to contribute 
— Decree, form oj—Oontract Act (IX of 1872), as. 48, 70. 

When several persons hold a tenancy jointly, the 
liability for rent is joint and several under section 
48 of the Contract Act, and where опе of theese per- 
sons peys the whole rent, he can sue the others for 
contribution under section 70 of the Oontract Act 
and is entitled to а decree to recover jointly from the’ 
others. 

Appeal against the decree of the Judicial 
Commissioner of Chota Nagpur, dated the 
13th April 1912, reversing thatof the Мопвії 
and Sub-Divisional Officer at Khunti, dated 
the 22nd March 1911. ‘ 

Babus Biraj Mohan Mojumdor and Dhirendera 
Krishna Ray, for the Appellanta. 

Babu Nogendra Nath Ghose, for the Respond- 

ent. 


JUDGMENT.—The plaintiff and defend- 
ants are members of a village, Khunt, in 
Ohota Nagpur. The plaintiff alleges that 
he has paid the whole rent due upon the 
holding and he sues the defendants for 
contribution. The Munsif finds that соп- 
tribution waa never paid before and has 
dismissed the suit. The Judge, on appeal, 
finds that contribution is due on the footing 
that the liability of the tenants in respect 
of the holding was joint and several, and 
he has given the plaintiff a decree for 
three-eighths ‘of the total rental for the 
area in suit. He has apportioned the share 
-of each set of defendants at one-eighth. In 
second appeal by the defendants the first 
point urged is that the payment made by the 
plaintiff was gratuitous and that, therefore, 
no suit for contribution lies. This contention, 
in my opinion, is nob well founded. There 
is а distinct finding of fact by the District 
Judge that the defendants hold the tenancy 
jointly with the plaintiff; so under section 
43, Contract Act, the liability for rent ів 
joint and several. The plea of the defend- 
ants to the effect that by private partition 
the plaintiff took the three pahans of land 
in excess of his share and asa consideration 
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agreed to pay the whole of the rent has 

. not been established. The District Judge 
із clearly of the opinion that the payment 
by the plaintiff was not voluntary. I think 
that the plaintiffs payment was not 
voluntary and I also think the case is 
alearly covered by section 70 of the Contract 
Act. The next. point taken is that the 
District Judge was wrong in his appor- 
tionment of the rent, Although the Dis- 
trict Judge does not explain how he arrived 
at the fraction one-eighth in respect of 
each set of defendants, it seems upon the 
admission of the defendants that the plaintiff 
holds five pahane out of the total eight 
pahans in the holding. 
been rightly held liable by the District 
Judge to pay five-eighths of the rent, but 
I cannot sed Оп what evidence the 
apportionment as between the three 
seta of defendants has been made equally. 
In this Court they expressly deny that they 
hold the same number of pahans each. 
The proper decree, therefore, will be to allow 
the plaintiff to recover jointly from the 
defendants and to set aside that part of the 
District Judge’s order which relates to appor- 
tionment. "The appeal is allowed without 
costs and the District Judge’ 8 decree modified 
accordingly. 


Appeal allowed; Deor: e modified. 


BOMBAY HIGH COURT. 

On1arsan Sipa Orvin Arrear No. 8 or 1914, 

August 18, 1914. . 
Presont:—Sir Basil Scott, Kt., Ohief Justice, 
and Mr. Justice Davar. 
FAZULBHOY JAFFER-—PraírsTIFFR— 
APPELLANT 
VETSUS 7 
Tas OREDIT BANK or INDIA, Lrp.— 
Darenpast—RHwsrox peat. 

Companies Асі (VI af 18P2), в 45—Share-holder— 
Minor, whether can be shore-holder—Raeosipt af dividends 
-—Ёҝорреі by conduct Estoppal —Hegistered holder 
of share, rights and liabilates of. 
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A share-bolder of & limited Company, who wea 4 
minor at the date of allotment of shares to him, but 
after - majority received dividends and 
raised no objection to his name being imcluded in the 


register of members, is estopped by his conduct while 
& person ssi from denying as between him- 
self and the боа ои tepresentative tha. he is & 
sbare-holder. 


å minor may be = member of в Compeny under 
the Oompanies Act of 1882. 

A holder of shares in e Statutory Gom- 
pany is а person with a vested interest in property, 
which msy~be burdened with an obligation to pay 
calls in the future. The registered member cannot 
keep the interest and prevent the Oompany from 
ha it and dealing with ıb as their own without 
being bound to bear the burthen attached to it, 


FAOTS of the case appear from the follow- 
ing order of Mecleod, J., appealed against :—- . 
This ів an application by в share- 
holder to be struck off the list of con- 
tributories on the ground thet he was an 
infant at the time he applied for the shares, 
and that, therefore, his contract with the 
Company was void. The applicant may be 
considered to ре іп the same position asa 
share-holder whose name has been put upon 
the register, either without his consent or 
without any application on his part. As 
soon as he becomes aware of the fact he may 
refuse to accept the ownership of the shares 
within в reasonable time, but if he allows 
his n&me to remain on the register without 
doing anything he must be teken to have 
acquiesced. In Constantinople and Alesandria 
Hotels Oo., In re; Ebbetis, Hz parie (1) a minor 
made a similar application, and Giffard, L. J., 
remarked: “I do notrely on the transfer 
which he executed, but on the ground that he 
acquiesced for a lengthened period in being 

on the register." 


Again in  Yeoland Oonsols, In re (2) 
the applicant was put upon the register when 
a minor without any .&pplication on his part. 
On an application to remove his name from 
the ligt of contributories on the winding-up 
Stirling, J., said: “Being on the register 
of the Company for the shares he is prima 
facte entitled to them. Shares are property 
which шву turn out to be valuable, and 
may on the other hand turn ont to 
with them only & very serious liability. The 
law assumes that wheré property is assigned 


M (1870) 5 Oh. App. 90% 89 L. J. Oh. 679; 22 L, 
E 138) 55 I. T, оза, 1 Meg, 80, 
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toa person the assignee accepts it, but he 
may refuse to accept it if he does so within 
в reasonable time.” The present applicant 
knew he was on the register for the 
shares. From his coming of age in July or 
August 1912 till the winding-up order was 
made in November 1918, he must be taken 
to have known that hia name was on the 
register and since he chose to allow his name 
to remain there withont doing anything, it 
cannot now be removed.” 
Mr. Kanga, for the Appellant. 


JUDGMENT.—The appellant appeals 
from an order of the Chamber Judge inolud- 
ing him in the list of contributories of the 
Credit Bank of India, a limited Company 
now being wound-up by the Court. The 
appellant applied for fifty shares in this 
Company, which were allotted to him on the 
Sth of January 1910 on payment of Rs. 10 
per share, the nominal value being Rs. 50. 
If he bas been rightly included among the 
contributories, he will be liable for Ha. 40 
per share. He contests his liability on the 
ground that he wasa minoratthe date of 
the allotment. It is not disputed that he 
attained majority in August 1912. He has 
received dividends at the rate of six per cent. 
per annum on-the sums paid upon his shares 
twice in each of the years 1911, 1912 and 
1913, and he hag raised no objection to his 
name being included in the register of mem- 
bers until January 1914, Under these cir- 
cupstances it cannot be doubted that he has 
intentionally permitted the Company to 
believe him to be a share-holder and in that 
belief to pay him dividends on his shares 
since he attained majority. He is, therefore, 
estopped now by his conduct while & person 
gue juris from denying as between himeelf and 
the Company’s representative thathe isa 
share-holder. 

This is sufficient to dispose of the appeal; 
but we will express our opinion upon the 
point made in the excellent argument of Mr. 
Kangs. Ніз contention was that the matter 
must be decided according to the law con- 
tained in the Contract Act under which & 
minor is not oompetent ^to contract and, 
therefore, it cannot be said that he has 
agreed with the Company to become & mem- 
ber, which is one of the conditions of mem- 
bership under the Companies Act of 1882, 
section 45. This argument would be more 
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convinoing ifthe words used in section 45 
were "has contracted with the Company, ? for, 
under the Cantract Act i$ is not every 
agreement that is & contract. Moreover, it 
appears from the Satutory Article - 45 
in Table A of the Companies Act that a 
minor may bea member of a Company under 
that Act. 

Tt bas been settled law in England for 
many years that a registered holder of shares 
in & Statutory Company is а person witha 
vested interest in property; which may be 
burdened with an obligation to pay calls i in 
the future. The registered member “cannot 
keep ‘the interest and prevent the Company 
from having it and dealing with it as 
their own without being bound to bear 
the burthen attached to i: London $ 
oe Western. Railway Company v. М Michael 
8 

This view -of the position of а share-holder 
pleading minority when registered was 
taken by Stirling, J., in Yeoland Consols, 
In re (2) and the learned Ohamber Judge 
has, we think, rightly adopted it in the pre- 
sent cass. The same principle underlies 
section 248 of the Contract Act. Qui seniti 
commodtim, sentire debet еі onus. 


Appeal dismissed. 
Attorneys for the Appellant: Messrs. 
Jehangir, Strvas, Mtnocheher and Hiralal. 
Attorneys for the Respondents: Mesars. 


Payne $ Co. 
(8) (1851) 20 L. J. Ex. 233, 6 Ех. 273; 6 Байт. 
Саз. 406. 


MADRAS HIGH COURT: 
Sscosp Отуп, АррвАт, No. 2057 or 1918. 
September 29, 1914. 
Preseni:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

RAMA АТҮ е I ea maa 


VANAMAMALAT ATY AIYAR— DzrESDANT 
No. 2— RESPONDENT. 
Sale—Oonsidei ation — Full consideration not paid— 
Vendee mot entitled to possession sithout of oc 
whole consideration—Crvil Procedure Code (Act V of. 
1908), О, XLI, r. 88—Power of High Court, ; 
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In в suit for possession of the property purchased, 
the vendeo who has not реја the full consideration 
cannot be allowedin & Court of Equity to recover 


ры except оп the condition of his paying the 
of the purchase-monsy. 


Under Order XLI, rule 88, of the Oodo of Oivil 


the decision of the first Court or the lower Appellato 
Oourt may have been. 

' Second appeal against the decree of the 
Court of the Subordinate Judge of Tinne- 
velly, in Appeal Suit No. 985 of 1912, pre- 
ferred. against that of the Court of the 
District Munsif of Tinnevelly, in Original 
Suit No. 381 of 1910. 

Mr. T. Rangachariar (for Mr. V. Narasimha 
Atyangar), for the Appellant. 

Messrs. M. O. Parthasarathy Atyangar and 
О. V. Ananthakrishna Aiyar, for the Respond- 
ent, 

JUDGMENT. 

Bapastva ÁlYAB, J.— This second appeal 
has arisen out of a suit connected with the suit 
out of which the Second Appeal’ No. 694 of 
1913, in which judgment was just now pro- 
nounced, [S. Bamasawmy Atyar y. Vanama- 
malai Atyar (1) ] arose. The plaintiff in this 
case is the Lst defendant in the othersuit, while 
the 2nd defendant in this suit is the plaintiff in 
the other anit. For reasons set out in my 
judgment in the former suit, I hold that the 
sale-deed to the plaintiff by the 9nd defend- 
ant’s father in 1896 cannot be set aside in 
whole or in part, as that question is res 
judicata by the decision in the former suit 
of 1906 between the same parties which 
refused to set aside that said sale-deed of 
1896. As, however, it is the vendee (the 
plaintiff) who has brought the suit for pos- 
session and аз ib was found in the former 
wait that a part of the purchase money had 
not been paid by the vendee (plaintiff), he 
cannot be allowed ina Court of Equity to 
Tecover possession of the alienated property 
till he pays the vee of the purchase 
inoney. 

In the former iii; it was found that oub 
of the purchase money Ra. 8,000 mentioned 
‘as consolidated price for the houses in dis- 
pute in this suit and for the landa in dispute 
in the former guit, Rs. 1,995-8-0 alone had 
been paid by the vendee and the remaining 
Ra. 1,004-8.0 had not been paid. This 
finding is res judicata between the parties. 

(1) 28 Ind. Ова. 873, 
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The lower Appellate Courts finding in this 
case that only Ha. 1,000 and odd of Ra. 3,000 
was paid and formed part of the antecedent 
debts, cannot be accepted as the point is, as T 
said above, res judecata. The value of the houses 
alone was on the date of the sale Rs. 700 
according to the findings of the lower Oourta. 
Out of this Ra. 700 the plaintiff must be 


‘deemed Њо have paid Rs. 700 into 10954 by 


Ra. 3,000, that is about Ha. 465. He has not 
-paid the balance of purchase money, Ha. 235. 

Ав neither the 2nd defendant пог his father 
‘was paid this Ба. 235 and as the father is 
dead leaving the son as his sole heir and. 


‘survivor, the 2nd defendant is entitled to 


obtain the whole of this Rs. 285 in equity 
before he could be called upon to give up 


“possession of the houses in dispute to the 


plaintiff. In the result, and as under 
Order XLI, rule 38, of the Civil Procedure 
Code, this Court is entitled to pass the decree 
which is in accordance with justice, what- 
ever the decision of the lst Court or the 
lower Appellate Court in the suit has-been, 
I would award to the'plaintiff (in superses- 
sion of the decrees of the lower Courts) 
possession of the properties sue for, on con- 
dition that the plaintiff deposits into Court 
for payment over to the 2nd defendant 
Ra. 295 within three months of this date. 
The parties will bear their respective costs 
‘throughont. 
Napier, J.—L concur. 
Appeal allowed tn part. 


* 


t 


‘ MADRAS HIGH OOURT. 
` Orm Baviston Patrrion No. 834 or 1912. 


November 12, 1914, 
“Present: —Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
В. P. ABRAHAM SERVAI —DaraspANT— 
` киш 
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Навро 
Оотіғасі Act (IX of 1973), a 48 —Joint promisors— — 
s im against one barred—Decres against 


Aj , whose liabiility to the 
kept alive beyond three years from the 


pos 


Jate of tho 


noto and who is consequently compelfed 


888 
ABRAHAM ENRVAT ©. BAPHIAL MUTHIRIAM. 


to pay by n decree of the Court more than his pro- 
partion, of tho debt to the promises, can sue his 
Joint promisor for contribution, though the ,decree 
exonerated tha} other joint promisor from peyment 
ọn the ground that the debt as against him was 
barred by limitation. 

We v. Gullick, (1898) 2 Oh D. 614 
аро 520, 62 I. J., Oh. 3 B 610 68 L: T- ION 
Gardaer v. (1807),2-Ir. Rep. 6 8 Irish 
Ey curis 299, Ramskit ee ee D 100 Т. 
ШӨ бат, Т. 040, 84 W. B. 06, referred to. 

Subramania Asyar v, Gopala Asyar, 7 Ind. Саа. 896; 
88 M. 308; 20,М. L. J. 688; 8 M. L. T, 321, Patis Nara- 
упатам iv. Marmuthw Pillai, 26 М. 
Periasaum i 
nie ag nus 


. Per Tyabji, J.—' The duty to contribute is clearly 
distinct from the duty to pey to the promises. 


promises, the right of. "each joint promisor to 
claim indemnity does not consist merely of be- 


subrogated to ee right of the original pro- 
for though Se ant 


promiseo's rights may. hayo 
responsibility to the jomt pro- 
iuc is not E 

Petition, under section 25 of Act ІХ of 
1887, praying the High Court to revise the 
- deoree of the Court of the District Munsif of 
Srirangam, in Small Oguse Suit No. 023 of 
1912. 

Mr. О. Madhavan Nair, for the Petitioner. 

Moaars. M. О. Р y Atyengar and 
К, B. Ganesa Iyer, for the Respondent. 

JUDGMENT. 

Oromo, J.—The plaintiff and the defend: 
aut in this oase were joint executants 
of а promissory note. Itis common ground 
that each received part of the sum borrowed, 
and the correctness of the lower Oourt’s 
nding as to ite division between them and 
the amount re-paid by each cannot be dis- 


puted. They were, however, sued by their 
creditor for the balance due; and а decree- 


was passed against the plaintiff for the whole, 
the defendant being exonerated on his plea 
of limitation, The plaintiff satisfied the dearee 
and sues the defendant for contribution. The 
lower Oourt held: that, notwithstanding the 
defendant's exonerafion, it, was, equitable 
that he should contribute towards the dis- 
charge of the common debt. This oivil 
revision petition has bean urged. against 

that decision. It has been referred: to a 

Bench by a learned Judge ishing im the 

Admission Court. 

, Àg pointed out by the learned) dg 
E facta in Marrivada Ohinna Ramayya 
Vesrapuramt Venkatoppiah (1), оп 

` Qu таа. Ом. T0 (1910) M. W. N. 889, 9 M. L. 


INDIAN OASES. 


[1 915. + 


which the lower. Count relied, differed. 
materially from those now in question, because 
in itthere was no decision on limitation or 
any other ground, such as there. is here, 
against any of the defendants, andi some had 
not been sued by the creditor. ‘The principle 
there recognised ia merely that Hability for 
contribution between co-contractors ip enforce- 
able, although the suit to enforce it is 
brought after a snit qn the original liability 
would be barred. Here the point is that the 
original liability was held. unenforceable 
against the defendant, not only before the 
present suit was brought,, but also before 
the plaintiff was held liable or made any 
payment. 

The argument, apart from any я 
haa been presented as follows. The defendan 
has been exonerated; and.the debt must 
have been kept aliye against the plaintiff by 
some act оп his part, for which itis not 
suggested that the defendant is responsible. 
Whether the plaintiff is regarded as the 
defendant’s joint contractor or, as he contends 
that he should: be, as his surety in. respect 
of the amount which he has had to, pay on 
ihe defendant's behalf, is immaterial, because 
heoould not affect the defendant's position 
in either capacity. The debt having been 
held unrecoverable from the defendant 
directly, itis unjust that it should, be re- 
covered from him indirectly in consequence 
of the plaintiffs conduct, which he did. not 
authorise. This treata the defendant’s, liability 
as originating in, or at least as depending on, 
the fact that a decree preceded the plaintiff's 
payment. Buton the other side, ib is con- 
tended that it should be placed on & broader 
basis with reference to an earlier stage in 
the transaction, the separate contract between 
the parties, when the debt was incurred, to 
indemnify, each other for any excess payment 
made by one for the other, which was inde- 
pendent ofthe creditor’s suit and. ita result. 
We have to decide which of these views is 
correct. 

There is, во far as we have been TT 
no direct Indian authority. But Subramanta 
Aiyar v. Gopala Ajyar (2) is relied, on by 
the plaintiff, though one portion of the judg- 
ment certainly supports the defendant. It ів, 
therefore, necessary, to ascertain what was 


е (2) 7 Ind. Oas. 806; 33 М. 908; 20 М І, J. 683,8 M. 
L, T. 321. Ё 
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really decided in it. The plaintiff, a trustee, 
sued the sons of his predecessor in.the trustee- 
ship for damages on account of their father’s 
misfeasance. The limitation applicable was 
that which would have been applicable to 
a suit against him; Pertasams  Mudaliar v. 
Sestharama Chettiar (3). The suit against 
them was, therefore, barred. The plaintiff alao, 
however, suéd certain sureties, against whom 
(so far asthe report shows) the suit was 
still in time, solely because they had given 
land as security. It was held that they had 
not been discharged by the fuct that the 
remedy against their principal had been lost, 
since his liability, and therefore theirs, to 
plaintiff were still subsisting. That is in- 
telligible. But the question there was 
between the creditor and his debtors, prinoi- 
paland surety, directly, whereas here it is 
only between the latter: and the case, there- 
fore, gives no support to this part of the 
plaintiffs argument. He relies here in faot 
onan identification of the defendant's liabi- 
lity to the creditor, which no doubt is 
unaffected by the latter's loss of his remedy, 
with his distinot lisbility to the plaintiff, 
Which has not been shown to be legitimate 
and is irreconcilable with the other cases he 
has cited. The relation between the sureties 
and their principal debtor ів in fact dealt 
with in Subramania Atyar v. Gopala Asyar 
(2) only obtter inthe words at page 311: 

It has been argued that the surety will be 
prejudiced if he is liable tobe sued when 
he cannot haveany remediesagainst the debtor 
after a suit against him has become barred. 
The answer is he is himself to blame. He 
can easily avoid the risk and clothe himself 
with all the creditor’s rights by payment 
or performance as soon as the debtor becomes 
liable. Section 140 of the Indian: Contract 
Act." This, no doubt, supporta the view for 
which the defendant contends. The question, 
however, was not before the learned Judges 
directly, and the authorities relevant to it 
were not referred to; and if the hardship 
involved and the means of avoiding it are 
to be considered, it may respectfully be 
suggested that there is по more reason for 
penalising the surety for not paying and fcr * 
failure to acquire the right to sue the princi- 
pal debtor, than the debtor for not paying 
what he primarily was bound to pay. 


(8) 27 M. 243/14 M^ L J. 64. 
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The other cases are Wolmershausen v. 
Guliiok (4) and Gardner v. Brooke (5). They. 
are directly relevant and are in the plaintiff's 
favour. · In the first the question arose bet- 
ween co-sureties and is dealt with very short- 
ly. The Court inclined to the belief that the 
Btetute did not begin to ran until the plaint- 
iff made hia payment, but was not obliged 
for the purpose of the case to decide between 
that date and the date on which the amount 
of his liability was ascertained. That point, 
however, was уы, beyond doubt aa regards 
this presidency Putty Narayanamurths ж. 
Marimuthy Pillar ^t and is not left open in 
the second case above mentioned, in which 
the discussion is full and the parties, like 
those before us, were joint makers of a 
promissory, note. The reasons for the decision 
in the plaintiff's favour were that the-defend- 
ant’s liability rested on grounds of equity, 
independent of the original contract with 
the creditor, and was based on the payment 
made in discharge of the common obligation 
and had no existence ИП that payment was 
made. These decisions are directly in point, 
and in the circumstances must be followed in 
preference to the obiter (оёт. above referred 
to though it occurs in а judgment of this 
Court. In accordance with them the conclu- 
sion must be іп the plaintiff's favour. The 
civil revision petition is, therefore, dismissed 
with costs. 

Tyas, J.—The question before us is, 
whether a joint promisor, whose liability to 
the promises was kept alive beyond three 
years from the date of the promissory note 
and who was’ consequently compelled to pay 
by a decree of the Court more than his - 
proportion of the debt to the promises, 
can sue another joint promisor for con-. 
tribution though the decree exonerated. that 
other joint promisor from payment, on 
the ground that the debt as against him 
was barred by limitation. 

The facts areas follows:— 


The plaintiff and the defendant executed . 
a joint promissory note on 25th June 1908) 
In or before January 1905 the defendant 
sent He. 20 to the plaintiff for part payment 
to the promises and the plaintiff paid this 


(4) (1858) 2 Oh. D: 514 a£ p. 529, 62 L. J. Oh. 773; 
з В. 610, 68 L. T. 758 
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sum together with Ha. $8 on his own 
account. Subsequently the promises sued 
both the plaintiff and the defendant for the 
balance still due. A decree was passed 
on the Sth August 1911, in which 
the whole balance was ordered to be paid 
by the present plaintiff and the 
present defendant was exonerated. from all 
payment, the suit on the promissory note 
having become barred at the time as 
against the present defendant. On the 9th 
March 1912, the plaintiff paid the whole 
of the amount decreed and in the same 
year sued for contribution from the defendant. 
His suit was allowed by the District 
Munsif. This petitoin raised the question 
whether the District Munsif was right. 
Being a suit for contribution between 
joint promisors (there being no express 
contract for indemnity between the joint 
ргошівогв), the case must be governed by 
sections 42-44 of the Indian Contract Act, 
ihe effect of which for the present purpose 
may be stated as follows: Where two.or 
more persons have madea joint promise, in 
the absence of acdntract to the contrary, 
(1) aa between the joint promisors and 
the promises, 
* (a) all the joint promisors must fnlfl 
*the promise (section 42): 
(b) the promisee may compel any one to 
perform the whole promise (section 


6с) а release by the promisee of one 
- -Joint promisor does not discharge 
the other or others (section 44, first 
А part). 
~. (9) As amongst the joint promisors 
themselves, each joint promisor may compel 
every other joint promisor to contribute 
equally with himself to the performance of 
the promise (section 43, paragraph 2). 
- Three incidents. connected with the right 
of contribution are. expressly laid down: 
(a) if any one joint promisor makes default 
in contributing, the other must bear the loss 
(section 43, paragraph 3); о 
| (b) section 43 does not derogate from 
ihe rightsof ә aurety to recover from his 
principal paymenis made on behalf of the 
principal, and 
.. (о) the release of a joint promisor by the 
promisee does not free the joint promisor 
so released from responsibility to the other. 
joint promisor or joint promisors (section 
44, second part). 
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The right to coztribution (as between 
joint promisors) is referred to in the part 
of the Act directly applicable aa a right “to 
compel contribution to the performance of the 
promise," 

This may, at first sight, appear to make 
the liability to contribute ooincident with 
the performanoe of the promise. But the 
duty to contribute is clearly distinct from 
the duty to pay to the promises: the first is 
to the promisor, the second to the promisee: 
theright ofeach jointpromisor to claim indem- 
nity does not consist merely of being subrogat- 
edto the right of the original promisee: for 
though the promisee’s rights may have been 
released,the re»ponsibility to the joint promisor 
is not annulled (section 44). Following, 
therefore, the wording of the Act it may 
be stated that the right of each joint 
promisor to compel every other joint 
promisor to contribute equally with himself 
to the performance of the promise, is 
unaffected by the mode in which the promisee 
exercises or fails to exercise his rights (a) 
to compel all the joint promisors to fulfil 
the promise (section 42) or (b) to compel 
anyone of them to do so (section 43) or (o) 
to release one, without discharging the 
other (section 44). An express release by 
the promisee cannot (on principle, even apart 
from section 44) affect the right of a ` 
third peraon (the joint promisor). The direct 
liability onthe joint promise may thus be 
expressly annulled, without affecting the 
collateral liability. It is diffenlt then to 
conceive how the promisee’s mere omission 
to sue during the statutory period—an 
omission which does not destroy even his 
own right, but merely bars his remedy 
by suit Subramania  ÁAtyar v. Gopala 
Atyar (2)—can affect the joint promisor’s 
collateral right. - 

It seems to me, therefore, that the District 
Munsif was right. 

The resultat which I have arrived agrees 
with the view ofa strong Court of Appeal 
in Ireland, in Gardrer v. Brooke (5), upholding 
the concurrent decisions of O'Brien, C.J., 
and the Division Court. Та that case the 
right of contribution from & joint promisor 
was thus referred to: The right comes, in 
equity, originally and  &beolutely, by the 
payment in discharge of a common burthen, 
and has no existence whatever, inchoate 
gr complete, till the payment is made, Ii 
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is not, therefore, affected by what affects 
the contract... .. .. .. The principle came into 
English from the Civil Law, where it 
pursues exactly the same consequences and 
distinctions that are found in equity, all 
based on community of burthen and benefit 
from payment, and none from agreement.” 
In the same case Gibson, J., said: “Con- 
tribution is not limited to cases of guarantee, 
but extends to all cases where one is 
compelled to pay more than his proportion 
of в joint liability: Ramski v. Edwards (7). 
The question here is, what is the extent of 
the obligation of the joint makers to one 
anotherP Is it an unqualified liability, 
according to the proportionate shares of 
each to indemnify any joint maker who may, 
at any time, be legally compelled to реу more 
than his share P or does the duty depend on 
the co-debtor, who has paid in excess of his 
share, being merely subrogated iuto the oredi- 
tor’s rights Р or does the obligation only bind 
а party go long as he himself remains liable 
to the creditor, and, therefore, may himself 
require the benefit of indemnity against the 
others P The first view is, I think, plainly 
the true one. When they signed the note, the 
parties must have contemplated that it would 
be paid, and that the burden should be shared 
equally. The fact that one happens to escape 
from legal liability to the creditor, without 
ihe consent of his associates, and perhaps 
even without their knowledge, cannot be 
allowed to disturb the original obligation 
between the co-debtors, or to alter the propor- 
tions of liability or contribution, which must 
be ascertained from the note at the time that 
it was made. The duty to conbtribute here 
binds all, во long as any one remains legally 
liable by virtue of the joint contrast,” 


The facts of the case last cited are 
exactly similar to those now before us, 
except in two particulars: (1) there the 
payment in respeot of which contribution 
was brought was not made in execution 
of a decrce; (2) there was no decree exonerat- 
ing the defendant from liability on the 
contract, 


The first of these particulars d 
distinguish the case in favour 
defendant. ‘ 


not 
the 


(7) 31 Oh. D. 100 65L. J. Oh. 81; 58 L. Т, 049, 94 
ү. В. 96. 
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With reference to the second, the-defend- 
&nt before us contends that by being 
exonerated from, payment in the previous 
suit he is exonerated from the duty to 
contribute. But the decree gave effect to 
the direct liability arising from the contract 
as between the promisee and the joint. 
promisors, in so faras that liability could 
be enforced by suit. It did not affect the 
collateral liability as between the joint 
promisors themselves, arising not from the 
contract which was the canse of action in 
the first suit, but from the payment 
consequent on the decree, 

. Another argument addressed to us was 
that the acta of the plaintiff, keeping the 
debt alive against himself after the promis- 
sory note became barred as against the 
defendant, made in effect a new’ contract, 
between the plaintiff and the promisee,, 
that the defendant was not privy as & 
joint promisor to this new contract. Such 
may conceivably be the case where a joint 
promisor against whom the debt is barred 
pays the debt; в payment so müde may 
conceivably be taken as a payment not 
on acconnt of any legal liability, but made 
out of honour. and & person making such 
& payment cannot in honour ask another 
to contribute to the maintenance of his 
honour, where under such circumstances an 
attempt is made to compel contribution. 
Mr. Justice Sadasiva Iyer's fears (expressed in 
his referring judgment) that the firet pay- 
ment might in fact have been made in, 
collusion with the promisee might be well, 
founded. But inthe present саве there is 
no suspicion of collusion and no basis for. 
saying that & new contract for payment was 
made between the plaintiff and the promises. 
The final payment was made because there 
was a decree against the plaintiff, and it 
would appear that at least one of the 
earlier payment, which kept the debt alive 
was made on behalf of the defendant. 

It seems to me, therefore, that alike on the 
construetion of the section, on principle and 
on authority, the plaintiff ought to succeed’ 
in the suit. 

Before concluding I must refer to two' 
decisions of this Court. In Puit Narayana-, 
murtht Абат v. Marimuthu Prllas (6), sectio 
14b of the Indian Contract Act w&s ref 
to as though it directly governed .: ‘a joint 
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promisor’s right-of contribution. It seems to 
me that though the joint promisor’s right is 
analogous to the surety’s right of indemnity 
under section 145, there are distinctions 
between the two. 'Theright of indemnity 
referred to in section 145 and the connected 
sections 126, 131, 188—147 inheres in в per- 
son who contracts with the promisep himself 
expressly and. solely as surety; in such & 
case the right to indemnity is implied, 
section 145. Neat there is the case of a person 
who is & principal joint promisor as between 
himself and the promisee, but as between 
himself and another, the joint promisor is 
(expressly or impliedly) only a surety, the 
promisee not being privy to the contract of 
the suretyship between the promisors inter se: 
section 182. Тату, there is the case of an 
express contract of indemnity (section 124) 
as distinct from a promise to indemnity 
implied by section 145 in a contract of 
guarantee. All these rights and liabilities 
are analogous to the one with which we 
haveto deal. But if and in во far as the direct 
rules contained in sections 42—44 are nota 
sufficient guide, resort should be had, it seems 
to me, in the first instance, to section 124, 
which refers to the rights under an express 
contract to indemnify similar to that which 
section 43 implies amongst joint promisors: 
rather than to section 145 which refers toa 
contract for indemnity implied between a 
person who contracts expressly and solely 
as & surety on the one hand and the principal 
debtor on the other hand. In order to make 
soction 145 applicable to joint promisors, 
the contractual liability of each joint promi- 
^ вог өв principal debtor must be assumed to 
have reference only to a proportipnate part 
of the debt, an assumption that is opposed 
to section 42. 

The next case is Subramama Atyar v: 
Gopala Atyar (2), which has been already 
referred to. The question there before the 
Court was whether & surety's liability to the 
creditor (as defined in section 126) was 
discharged by the fact that the oreditor's suit 
against the principal debtor was barred by 
limitation. That question was answered in the 
negative. The ground for decision was that 
though the surety’s liability continues only so 
long as "there ів no act or omission of the 
creditor, the legal consequence of which is 
the discharge of the principal debtor,” yet 
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it could not be said that the legal consequence 
of the oreditor’s forbearance to sue the 
principal debtor during the period of limita- 
tion and the consequent loss of his remedy 
was & discharge" of the principal debtor. In 
dealing with an objection to the result of 
this reasoning, it seems to have been assumed 
by the Oourt that the surety’s right against 
the principal debtor had become barred at 
the time of the decision, $.e., before the 
surety had made any payments. It is unneces- 
sary to consider whether this assumption 
was consistent with the terms of section 145 
of the Indian Contract Act and with the 


ruling in Pei Narayanamurthé Atyar v, 


Marimuihu Pallas (6), where it was held 
thatthe cause of action under section 145 


does not arise until actual payment by the 


surety. See also Marrivade Ohinna Ramayya 
v. Veerapsram Venkatappiah (1), Wol- 
mershausen v. Gullick (4). For the remark in 
Subramania Atar’s case (2), based on the 
assumption just referred to, was purely obtter, 
dealing not with the rights of the creditor 
against the surety which were being adjudi- 
cated upon, but deaing with the remedy of the 
surety which might or might not have been 
barred as against the principal debtor. The 
circumstances alluded to on page 304 of the re- 
port and the fact that some property was given 
ag security, seem to have brought about the 
result that the creditor's remedy was barred 
against the principal debtor, but enforceable 
against the property given as security. It 
seems to me that it would be going beyond 
all the limits of the doctrine of stare decisis 
to consider ourselves bound by an assumption 
as to a question which is not before the 
Oourt, an assumption made merely for the 
purpose of dealing with an argument that 
was not accepted. 

I agree that the petition should be dis- 


missed with costs. 
Petition dismissed 


# 
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BOMBAY HIGH COURT. 
Октагилт, Отт, Віри Aprsan No. 20 or 1914. 
August 28, 1914. 
Present:—Sir Basil Soott, Kr., Chief J ustice, 
ana Mr. Justice Da var. 
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Тян ORNDIT BANK « or INDIA, Lr».— 
DazrrzsDAxT— HaSPONDEKT. 

Üompasmuss Act (VI of 1852)—8Secury deposit 
maod with funds of Baal byaghesment af partis — 
Payment of interest—Deposit to be tieated as ordinary 
debt m liquidation. 

In the case of a going Bank, the Bank is entitled 
to treat & security as car-marked for a per- 
tioular purpose and refuse to deal with it for any 
other р but in a liquidation df an insolvent 

occasion far the security has 

not arisen and if the money has, with the consent 

of the giver of the , been received by the 

Bank and mixed with its funds in consideration of an 

agreement to pay interest on it, the Bank is only à 
trustee. 


debtor and not & 
Where an agent of a Bank deposited a certain sum 
as security for the faithful discharge of his duties and 


agreed that the Bank should receive and hold the 
ying interest at 6 per cent. for its use the 
ing repeyable, if not forfeited for losses 


ooowsioned the agent’s default upon his 
ceasing to be iio Paala agent. 


preference over other creditors of the Bank. 

FAOTS of the case appear from the follow- 
ing Order of Macleod, J., appealed against: 

This is а summons taken out by one 
G. K. Malvankear, the agent of the 
Ahmedabed branch of the above Bank 
against the Liguidator calling upon him to 
show cause why he should not be directed 
to hand over the amount of the security 
deposit placed by the said G. K. Malvankar 
and lying with the Oredit Bank of India in 
liquidation. 

On the 2nd July 1910, Jaffer Jusab, the 
Manager of the Bank, wrote to Malvankar 
informing him that he had been appointed 
Branch Manager at Ahmedabad on = salary 
of Ha. 75 & month subject to the approval of 
the Head Office, and that he would have to 
give as security Rs. 5,000 to be deposited 
with the Bank and also & further security 
from the Bank of Bombey for Ha. 10,000 
and if the Head Office Manager thought it 
necessary a fidelity guarantee policy ‘for 
Ha. 15,000. ү 

Malvankar thereupon deposited Re. 4,500 
with the Bank and acted as Branch Manager 
until the winding-up order was made. 
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‘According to his affidavit after he had sent 
Ha. 4,500 to Bombay, the Manager wanted to 
place the amountin fixed deposit. Where- 
орбо Malvankar came to Bombay to protest. 
Ho was eventually given‘a-receipt as follows 
on. 10th July 1912 :— 

"Received from G. 'K. Malvankar Hs. 4,500 
only as a security deposit subject to the 
service regulations of this Bank, bearing 
interest at the rate of 6 per cent. per 
annum.” 

He now contends that he is entitled 
to be paid the said sum in'fuH in pre- 
ference to the oreditors of the Bank, as 
he paid the said sum to the Bank as his 
employee and did not pay it to the Bank asa 
customer, 


His story is not quite accurate in detail. 
From the affidavit of the Liquidator it 
appears that аз а matter of ‘fact Malvankar 
paid to the Bank Rs. 2,000 on the 8th July 
1910, Rs. 2,000 on the 9th July 1910 and 
Re. 500 on the 17th December 1910. The 
said sums were entered in the Fixed Deposit 
Ledger to the credit of Malvankar as fixed 
deposits for twelve months at'6 per ‘cent. 
interest. Subsequently the whole amount 
of Re. 4,500 was transferred to the Becutity 
Deposit Account and a receipt given as above 
on the 10th Jtly 1912. Interest was paid 
from time to time to Malvankar up to the 
30th June 1913.- In the kalf yearly balanoe- 
sheet the said sum was included in the item 
of Ourrent Savings Bank and other deposita 
The said sum was notkept separate. or 
invested in any particular securities, but was 
mixed with the other moneys of the Bank. 
Mr. Jinnah argued that the Re. 4,500 was 
paid to the Bank to be held by them upon 
trust, that his client was entitled to follow 
the trust fand in the hands of the Bank, and 
that, if the Bank had mixed the trust money 
with its own moneys, whatever moneys were 
found with the Bank at the date of 
liquidation up to Re. 4,500 must be consider- 
ed as trust money. 

That argument, I ibink, i8 perfectly 
sound, If Malvankar had given Re. 4,500 
to the Bank to be held by the Bank during. 
the period of his employment as seourity for 
his honesty and fidelity, the Bank would 
have been bound to keep that sum separate, 
and if they mixed it with their own moneys, 
he would be entitled to recover it out of the 
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cash balanoe of the Bank at the termination 
of his employment. But unfortunatoly for 
hum this was not the arrangement he made 
vwith the Bank. He agreed in effect that 
the Bank should treat his Rs. 4,500 in the 


same way as money deposited by a customer. . 


„Не was to receive interest on 16 at six per 
‹бөпў. as long ashe remained in the employ- 
mont of the Bank. If that ceased he 
«would be entitled to recover the principal 
with interest to date, provided that the 
Bank had no claim against him in respect 
-of defaleation or otherwise. The Bank was 
entitled to invest the money in any way 
"they pleased, as no stipulation was - made 
regarding the method of investment. Sup- 
posing, for instance, it had been agreed that 
the money should be invested in Port Trust 
"Bonds and at tha date of liquidation the Bank 
had Port Trost Bonds for that amount, 
Malvankar would be able to claim those 
as belonging to him, but as the case stands 
I can see no difference between him and an 
ordinary depositor, except thatthe deposit 
was not fora fixed period but for the time he 
remained in the employment of the Bank. I 
discharge the summons, but under the circum- 
„stances without costs. The Liquidator can 
have his costs out of the estate. 
- Mr. Setalvad, for the Appellant. 

Mr. Kanga, for the Respondent. 

JUDGMENT.— The appellant’s claim is 
that he should be paid in full by the Liqui- 
dator of the Bombay Oredit Bank the 
amount deposited by him in 1910 as 
security for the faithful discharge of his 
duties ая the agent of the Bank's branch at 
‘Abmedabad. 
` The money was originally placed by the 
.Bank Manager to an ordinary Fixed Deposit 
‘Account bearing interest вё кіх per cent., 
.but^ upon objection being made by the 
appellant it was transferred in 1911 to the 
Security Deposit Account bearing interest 
at the same rate as before. There wasa 
separate ledger kept by the Bank for such 
accounts, and after 1911 a counterfoil receipt 
book, specially made out-for Security Deposit 
‘Accounts, was prepared and from ita re- 
ceipt was given to the appellant for his 
money held at interest. 

The Liquidator contends, and the learned 


‘Chamber Judge has held, thatthe appellant . 


creditor 


m only rank ав ап ordinary . 
The appellati con- 


“the liquidation. 
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tends that the money is earmarked and ~ 
must be treated as trust property in the 
Liguidator's bands. That in the case of a” 
going Bank, the Bank is entitled to troat a 
security deposit as earmarked for а particular 
purpose and refuse to deal with it for any 
other purpose cannot be disputed, but in в 
liquidation of an insolvent Bank the queetion 
is whether the Security Fund can be identifled 


.and followed by the giver, if the occasion for 


realizing the security hag not arisen. Lf the 
money has, with the consent of the giver 
of the security, been received by the Bank 
and mixed with its funds in consideration of 
an agreement to pay interest on it, the Bank 
is only a debtor вра not в trustee. 

We have no doubt that this is the position 
in the present case. The appellant agreed 
that the Bank should receive and hold the 


' money, paying interest at 6 per cent. for its 


use, the money being re-payable, if not forfeit- 
ed for losses oocasioned through theappellant’s 
default, upon his ceasing to be the Bank’s 
agent. So thoroughly did the parties realise 
that the Bank and the appellant were debtor 
and creditor, that the appellant at the desire 
of the Bank's Manager used in rendering his 
accounts of his management to debit the 
Bank with the interest on bis deposit. 
This has been admitted by the’ appellant 
himself. 

The appellant, therefore, can only rank as 
ап ordinary creditor. We affirm the order 
of the learned Judge, which was without 
costs, and dixmiss this appeal also without 
costa, as it isa test case governing several 
others in this liquidation. 





Appeal dismissed. 
Attorneys for the Appellant: Messrs. 
Htralal $ Oo. . 
Attorneys for the Respondent:  Mosars. 
Payne & Co. 
SIND JUDICIAL COMAISSIONERBR'S 
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T, 17 — Amendment of plaint, whe» allowed— 
Objection against amendment, chon to be made— Mis- 
joinder of cawses of action—Limitation extending time, 
how rleaded—Sale of partnership business—Contract Act 
(IX of 1872), s. 258 (7). 

No &mendrmont should be allowod which includes 
a claim which could net, under the law of limita- 
tion, be mado tho subject of a first suit, nor ono 
that fntroduces a completely new canse of action. 

Although no ap Hes against an order allowing 
au amendment, objection as to amendment can 
propery be raisod in appeal against the decree in 


yeu on which the plaintiff rolies for exiond. 
ing the period of limitation must bo specifically 
alleged in tho plaint. 


When some of the partners soll the partnership 
business without tho knowledge or consent of tho 


pertnership is thereby dis- 


A suit for declaration that the salo of a partner- 
ship bumnoss ів fraudulent, null and void as regards 
plaintiffs and for recovery of the assets from the 
purchasers and also for an account of the partner- 
ship basinoss from the other partners is had for 
misjolnder. 

Appeal from the decision of the Sub-Jndge, 
` Bukkur. 

Mr. isardas Oodharam, for the Appellants. 

Mr. Mathrudas Ramchand, for Respondents 
Nos. 1 to 8. 

Mr. Dipchand T. 'Ojha, for Respondent 
No. 9. 


JUDGMENT. 

Ошосен, A. J. C.—Plaintiffs are alleged to 
constitute a firm known by the name of 
Udhomal Gaganmal doing business, or at 
any rate residing, at Radhan. 


Plaintiffs and defendants Nos. 1 and 2 for- 


merly carried on business in partnership at 
Tharri Mehar also in the name of Udhomal 
Gaganmal. The latter firm had a branch shop 
also at Tharri in which defendants Nos. 8 and 
6 and one Bhawandas, now deceased, had 
shares. On the 5th January 1904, defend- 
ants Nos. l and 2 sold the branch Karkhana 
‘to defendanta Nos. 3 to 6, without the know- 
ledge or consent of plaintiffs, by means of a 
private award, and this transaction was con- 
firmed by a decree dated 27th January 1904 
in Buit No. 56 of 1904 in the District Court, 
Bukkur- Larkana; to this suit plaintiffs were 
not parties. 

Ón the 22nd March 1906 plaintiffs filed 
Suit No. 17 of 1906 for winding up both 
Karkhanas, riz, the one at Tharri and the 
branch shop, bui on it being held by this 
Dourt, on the lat April 1909, that there 
should be separate suits in 


p eee of = 
cause of action, Buit No, 17 of 1906 
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continued in respect of the main Tharri 
Karkhana, and this suit was filed in respect 
of the branch business 

In the original plaint, filed on the 20th 
December 1909 but amended and re-filed on 
the 15th January 1910, the plaintiffs were 
described as “The-Karkhana known by the 
name ofthe Udhomal walad Gaganmal, the 
persons being interested ір it being: (8 persons 
named )—by the manager, plaintiff No. 3, Kir- 
paldas Udhomal. The plaintiffs prayed for decla: 
ration that the petty Karkhana was still a part 
or branch of the main Karkhana and that 
decree in Suit No. 56 of 1904 was fraudulent, 
and null and void as regards plaintiffs. 

To this plaint defendants et three pre- 
liminary objections.— 

(1) That the form of ilie; suit was bad, 
all plaintiffs should join in the plaint. 

(2) That there was misjoinder of parties 
and causes of action. 

(3) That the suit could not be sinit: 
ed until the sale of the Karkhana and the 
decree thereon had been set aside. On the 
27th January 1910, an amended plaint was 
filed in which plaintiffs prayed that the 
branch shop business might be wound up, 
and, if there was loss, it might be recovered 
from the parties according to their shares. 

From the order dated the 18th April 1910, 
it appears that plaintiffs contended - that the 
firm had been dissolved when the branch 
Karkhana was fraudulently sold to defendants 
Nos. 3 to 6, that no relief was asked for or 
desired as against defendants Nos. 4 and 5; 
all that they desired was that they should be 
bound by the ‘findings. The Court ordered 
that the plaint should be amended во ал to 
show distinctly what relief was required as 
against each set of defendants and also that 
each plaintiff should sign the plaint. 

On the 28th April 1910, a further amended 
plaint was put ір, signed by all the plaintiffs, 
The heading still describes the plaintiffs as 
the Karkhana known by the nameof Udhomal 
toalad Gaganmal, the persons interested in 
it being so and so. In this amended plaint, 
plaintiffs pray that the petty Karkhana be- 
dissolved,. debts peid and the assets after 
paying defendants Nos. 3 to 6, according to 
their shares, be paid to the main Karkhana of 
plaintiffs and defendants Nos. 1 and 2, that 
any loss should, after recovering from defend. 
ants Nos. 3 to 6, according to their sharea, be 
recovered from the main Karkhana, and tha, 
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as defendanta Nos. 4 and 5 had no interest 
in the Karkhana, they be directed to hand 
over all the partnership property and out- 
standings that may have come to their 
possession. i 

The preliminary objection that tbe suit 
was bad for misjoinder of parties and causes : 
of action was again taken. The Court held 
that the cause of action was the taking of 
accounts and the division of assete after 
expulsion of trespassers: that no relief was 
asked as against defendants Nos. 4 and 5, they 
being merely joined as trespassers who must 
hand over the property: and held that there 

‘ was no misjoinder. . 


By the final judgment, it was held that 
the suit could be maintained without first 
suing to set aside the decree on the award, 
that the guit was within time, that the plaint 
had been properly presented in December 
1909, that the assignment by defendants 
Nos. 1 and 2 had been fraudulently made with 
intent to injure the plaintiffs, that defend- 
ants Noa. 4 and 5 were trespassers and in 
collugion with the other defendants, and that 
they were bound to hand over the Karkhans, 
property, books, etc., with them. It directed 
‘that the Karkhans be dissolved and wound up 
and that a Commissioner be appointed to 
take accounts as prayed in the plaint. я 

Against this preliminary decree defend- 
ants Nos. 3 to 6 have appealed, and 
Mr. Lalchand for asppellants has asked 
for findings on three issues :— 


* (1) Was the plaint properly framed and 
properly presented in December 1909P 
(2) Was the suit barred by limitation? 
(3) Is the suit bad for misjoinder? 


The case is & complicated one, we will 
endeavour to clear it up step by step. 


When, on the Sth January 1904, defend- 
ants Nos. land 2 sold the petty Karkhana 
and its assets to defendants Nos. 3 to 6, 
without the knowledge or consent of plaint- 
iffs, the petty partnership carrying on the 
branch shop was thereby dissolved. For 
defendants Nos. З to 6 had withdrawn from it 
[see Contract Act, section 253(7)], and the 
whole business had been bodily transferred 
to another firm. This was the position 
deliberately taken up by plaintiffs when the ° 
order of 18th April 1910 was passed. 
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Now, this, petty partnership was thus 
constitnted at the time of ita dissolution :— 


The Tharri firm of Udhomal 


Gaganmal ... 6 shares, 
Galrejmal wat s, 
Popatmal Menghomal 2 57 


But the Tharri firm of Udhomal Gaganmal 
consisted of plaintiffs and defendanta Nos. 1 
and 2. Plaintiffs desired two things : they 
wanted the accounts of the branch shop to 
be settled up and anything due to the 
Tharri firm of Udhomal Gaganmal to be 
paid, and they wanted also for it to be 
declared that the transfer of the asseta of 
the petty Karkhana to defendants Nos. 8 to 6 
was fraudulent and that the latter should 
be compelled to either make restitution or 
give compensation. They  endéavoured to 
combine these two perfectly different causes 
of action in one suit, notwithstanding that 
the plaintiff and defendants in each case 
were necessarily different. The attempt 
to accomplish the impossible has led to 
serious complications. 

In the amended plaint of the 15th January, 
plaintiffs confined themselves to the second 
cause of action and asked for a declaration 
that the asseta which defendants Nos. 1 and 2 
had fraudulently and collusively purported 
to transfer were still the property of the 
firm of Udhomal Gaganmal; no accounts of 
the petty Karkhana were asked for, по 
winding-up order. 


It has been argued that this plaint was 
not properly . presented inasmuch ag it 
was signed only by plaintiff No. 3; but 
the plaintiffs were in fact the Radhan firm of 
Udhomal Gaganmal and оопа sus as в firm. 
The confusion arose from the fact that the 
Tharri firm, consisting of plaintiffs and 
defendants Nos. land 2, was also known as 
Udhomal Gaganmal, and it was this Tharri 
firm which in the original plaint was treated 
as one unit in the partnerships which it wes 
sought to wind up. 

But plaintiffs very quickly resiled from 
the restricted position taken up in the 
plaint of the 15th January. In their amend- 
ed plaint of the 27th January 1910 they 
asked for an ordinary winding-up order, 
igeeking no declaration at all as to the asseta 
said tohave been fraudulently transferred, 
and asking for no relief as against defend. 
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anta Nos. 4 and 5. The cause of action 
was completely changed. In the plaint of 
the 28th April, they again concentrated 
their attention on the first cause of action, 
the taking of accounts of the petty partnership; 
but as against defendants Nos. 4 and 5, they 
included в prayer which was во vague 
that it could, at convenience, be treated 
either as negligible or as a prayer for 
substantive and effective relief. 


Defendants were not served with'a summons 
until after the amendment of 27th January, 
and they immediately raised the objection 
of limitation. 

Now, as regarde the claim for winding- 
up the partnerships the cause of action 
arose onthe 5th January 1904 and, even 
excluding the periodfrom 22nd March 1906 
to lst April 1909 (8 years and 9 days), 
the suit would have been barred on the 15th 
January 1910. 

On the 27th January, sies the &mended 
plaint was presented it was certainly open 
to the Oourt to refuse it on the ground of 
limitation. But the Oourt accepted the 
plaint so amended and held that the suit 
as for winding-up was not time-barred. 

Under Order IV, rule 17, the Court may, 
at any stage of the proceeding, allow eithór 
party to amend the pleadings in such 
manner and on Buch terms a8 may be just, 
and all such amendments shall be made as 
may be necessary for determining the 
real questions in controversy between the 
parties. This rule has two obvious limitations: 
JAraly, no injustice may be done to another 
party; no legal right must be violated by the 
amendment and the Oourt cannot, under 
cover of enforcing arule of adjectival law, 
deprive a party of substantive rights or 
re-confer on a party substantive rights of 
which the law has already finally deprived 
him. Generally speaking, no amendment 
should be allowed which includes a claim 
which could not, under the law of limitation, 
be made the subject of a fresh suit. 
Secondly, the fresh questions which oen 
be introduced into a suit by amendment 
must be questions which come reasonably 
and fairly within the scope of the plaint 
as originally presented. Generally speaking, 
therefore, no amendment should be allowed 
which introduces a completely new cause 
of action, 
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The amendment with which we are now 
dealing offends against both these rules 
and should not, in my opinion, have been 
allowed.’ Though, after the amendment was 
once allowed, the question of limitation 
was properly considered in the general 
jasne—Is the suit within time P and 
that issue was properly determined by a 
reference to the date of the original plaint 
in accordance with the rule laid down in 
Patel Mafatlal Narandas v. Bai Parson 
(1), we can nevertheless deal with the 
order permitting amendment under the 
provisions of section 105 (1) Oivil Pro- 
cedure Code. In my opinion that order 
was wrong and should be set aside. 

In New Fleming Spinning and Weaving 
Oompany 144. v. Kessowss Naik (2), a case 
decided in 1885 by & single Judge on a 
reference under section 617, Civil Procedure 
Code, there is в dictum which suggests that, if 
an amendment has once been admitted by 
the original Court, it шин. Ье accepted 
even by the Appellate Oourt as part of 
the original plaint and as counting from 
ihe institution of the suit, even though 
such amendment includes a new cause of 
action which at date of amendment was 
barred by limitation. But this dictum has 
never been embodied in any reported decision, 
and we consider that i¢ should not be re- 
garded as a fixed rule of law. 


Mr. Mathradas, at в late stage, pleads 
that plaintiffs should be allowed to exclude 
the time between the date of the awara 
and the date of the order making the 
award a decree of the Court, on the ground 
that plaintiffs were, by frand of defend- 
ants, kept ignorant of the award and of 
the dissolution of partnership. But no such 
frand was originally alleged in the. plaint, 
and it certainly should have been alleged, 
had it been relied on. lt is impossible to 
deal with the allegation until the pleadings 
have bean amended, the fraud duly defined, 
and а fresh issue drawn. No such amend- 
ment oan be allowed at this stage. 


If the amendment of the plaint be 
disregarded, -we have nothing left but a 
vague prayer for relief as against defendants 
Nos.4 and 5. But for relief as against them 


i tyr at p. 402, 


348 
GULRAJMAL C. PAMANMAL. 

the suit is not properly instituted. The 
proper plaintiffs would be the- present 
plaintiffs and defendants Nos. 1, 9, 3 and 
6 or a Receiver appointed in a suit for 
winding-up. 

The appeal must be allowed and the 
suit dismissed with costs throughout. 


Harwarp, J. C.—The plaintiffs’ suit for 
the settlement of the main Karkhana at 
Tharri Mahbut has been decided in First 
Appeal No. 19 of 1911. · The plaintiffs’ 
suit for settlement of the branch Karkhana 
at Tharri Mahbut “is the subject of this 
appeal. The plaintiffs were directed on 
the lst ‘April 1909," to bring separate 
suits with regard to the main Karkhana 
described ав A and with regard to the 
branch Karkhana described as B in the 
decision of this Oourt reported as Parchomal 
Vasandmal v. Pamandas Alamchand (8). 
The plaintiffs accordingly on thé 20th 
December 1909 brought this suit for the 
declaration that the main Karkhana A 
included the branch Karkhana B and that 
the sale of the branch Karkhana В was 
fraudulent to another set of people des- 
cribed as the” Karkhana C in the decision 
'published in Parthomal Tasandmal v. Paman- 
das Alamchand (8). The plaintiffs, on 
the 15th” January 1910, amended their 
plaint, as it had been’ returned to them 
to show how their suit was іп time. 
The amendment showed that they claimed 
& period of three years and nine days owing 
to the previous litigation and dated their 
cause of action as the date of the sale 
award decree of the branch Karkhana B, 
allaged to have been fraudulently made 
in favour of the Karkhana O and they 
supported their amendment by reference 
to section 14 of the Limitation Act. The 
plaintiffs . again amended their plaint on 
the 27th January 1910,ns it had been 
returned to them for the purpose of 
adding consequential relief. Their amend. 
ment proceeded in a direction entirely 
different from their claim, and instead of 
asking that the Karkhana A might be 
ordered to recover the Karkhana B asked 
that there should be winding-up order 
for the Karkhana В, and at the samé 
time left standing all the nd that 


(5) à nd, Oes. 000 8 8. 1. B 108, 
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ilie sale of the Karkhana B had been 
made frandulently in favour of the Kar- 
khana О. The plaintiffs again amended 
their plaint on the 28th April 1910 as 
it had been returned to them for signature 
of all instead of their Manager only and 
for stating expressly that no relief was 
claimed ав regards the alleged fraudulent 
sale award decree against any members 
of the Karkhana C. The plaintiffs had 
distinctly stated that they did not want 
any such relief against any members of 
ihe Karkhana  O, but, nevertheless, by 
their amendment they oxpressly claimed 
from certain 
members of the Karkhana О. This ар- 
parent misjoinder of causes of action was 
disposed of by the remark that notwith- 


standing the words as finally amended,no relief 


was really asked for against any members of 
the Karkhana О. Jt was at the same 
time remarked that there was only one 
cause of action for winding-up the Kar- 
khana B and for the expulsion of the 
trespassers, namely, the members of the 
Karkhana C. It is difficult to understand - 
what exactly was meant by the lower 
Court. Eventually, however, a preliminary 
decree directing the winding-up of the 
Karkhana B and declaring as trespassers 
certain members of the Karkhana C was 
passed by the lower Court. 
, The appellants appeal against this pre- 
decree &nd have raised two main 
pointe—one relating to the date of the 
cause of action and the other to the 
actual date of suing—-which bear upon 
the question of limitation. With regard 
to the date of cause of action, it would 
appear to me príma- facie to have been 
on the bth January 1904, the date of 
dissolution of the Karkhana B by the 
sale award under which the selling part- 
ners practically withdrew from the 
partnership within the meaning of section 
258, sub-sections (6) and LCD), of the Con- 
tract Act. : 


The selling partners were prima facie 
bound by the sale award and their re. 
lations with their purchasers would have 
to be decided upon that sale award even 
withont any formal filing of the award 
as a decree in Court. The sale award. 
could hate bean sued on. The sale award, 
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when filed on the 27th January 1904, 
could have been executed as a decree. of 
the Oourt. But the relations of the 
parties could have been the same whether 
the sale award was given effect to by 
suit or by execution through the Court. 
The period of limitation would, therefore, 
ordinarily have expired on the 5th January 
1907 t.e., three years from the dissolution as 
provided by Article 106 of the Schedule 
of the Limitation Act. But in this parti- 
cular case the period of limitation pore 
be extended to 14th January 1910, 
the three years and nine days claimed on 
account of previous litigation should be 
excluded under section 14 of the Limita- 
tion Act. It would no doubt have been 
possible for them to have claimed further 
time by showing that the dissolution 
effected by the sale award was not known 
to them and had been kept secret from 
them by the frand of the parties con- 
cerned in that sale award. ‘But that plea 
was never raised and would depend upon 
evidence very probably no longer avail- 
able. It would, therefore, be too laste to 
allow such a plea to be raised now 
under section 18 of the Limitation Act. 

With regard to the date of muing, the 
question is whether it should be taken to 
have been either on the 20th December 
1909 or the 15th January ‘1910, when 
the plaintiffs sought the declarations that 
the main Karkhana A included the branch 
_Karkhana В and that the sale of the 
branch Karkhana В һаа been made 
fraudulently to the Karkhana O, or either on 
the 27th January 1910 or 28th April 1910 
when the plaintiffs sought the winding-up 
of the Karkhana B and the declaration 
that the sale of the Karkhana B had 
been. made fraudulently to the Karkhana 
C. There is no doubt that the date of 
the suit ordinarily would have been taken 
as the date when the origins] plaint was 
filed regardless of the dates of the subsequent 
amendments. But then no amendments 
‘would be permissible which would have the 
effect of entirely changing, as in this case, 
_the nature of the suit, more especially 
when the change would be to a soit already 
time-barred at the date of the amendment. 
The amendments affecting that change 
‘in this suit were allowed es parte, but 
"were objected to by the ‘other side on 
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the first opportunity when they claimed 
that the suit as amended was time-barred. 
No appéal would lie against the order 
allowing amendments under section 104 and 
Order ХПІ of the Schedule of the Civil 
Procedure Oode. The objection as to amend- 
ments could, however, properly be raised in 
appeal under section 105, Civil Procedure 
Code. Such objection has apparently been 
raised in thia case by paragraphs1 and 8 
to 5 of the memorandum of appeal and it is, 
therefore, open to us to consider those 
amendments and to decide that they ought 
never to have been allowed. The proper 
course would have been to dismiss the 
declaratory suit for want of proper amend. 
ment ordered, namely, by. adding the proper 
consequential relief, which would have been 
recovery of the Karkhana В from the 
members of the Karkhana O. It was 
altogether improper and irregular to allow 
an entirely different amendment from that 
which was ordered and which had the 
effect of changing the nature of the suit 
from one for the recovery of partnership 
property to one for winding-up of the 
partnership. Those amendments must, there- 
fore, in my opinion, be regarded as dis- 
allowed and the suit for mere declarations 
as dismissed for want of proper amendment. 
The amendments eventualy made could at 
most be regarded as new suits for winding- 
up the partnership and for declaring 
frandulent the alienation of certain property 
of the partnership. But those new suits 
would obviously be time-barred from the 
dates already given, whether instituted оп 
the 27th Jannary 1910 or the 28th April 
1910, and must be dismissed. 16 does not + 
matter, therefore, whether the amended 
plaint of the 27th January 1910 was or was 
not properly signed by the Manager. Baot it 
seems to me at the same time that no 
objection could properly be taken to such 
signature as the Manager represented one 
unit against two other units, defendants Nos. 1 
and 2, the three unita together forming the 
Karkbang B. There seems no reason why the 
one unit should not be properly represented 
by its Manager, though where members of 
one unit are arrayed on different sides the 
members of the unit could not on either 
side properly be represented by the Manager 
of the whole unit under Order XXX, 
Schedule І, of the Civil Procedure Code, It 
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would appear, therefore, that the amended 
plaint of the 27th Jaunary 1910 was pro- 
perly signed by the Manager ahd that 
there was no need to return it for signature 
of all the members of the unit on the 
amended: plaint of the 28th April 1910. 
Tt is also unnecessary in the above view. 


to decide the question of  misjoinder of 


causes of action, that is to say, whether 
the claim for winding up the Karkhana B 
could properly be combined with the claim 
for the declaration that the sale of 
Karkhana В: was fraudulent to Karkhana 
С. But it may be as well to observe 
in this- connection that there would 
appear no objection to a decree for 
winding-up. Karkhana В  inoluding also 
a declaration that certain property belonged: 
to the Karkhana В and not to other 
persons, namely, Karkhana O, provided that, 
as in this сезе, по. decree be passed for 


“the recovery of the property from those 


8rd parties, the Karkhana U. 

The frauitless resalt of this lengthy 
litigation is much to be regretted. But 
it is obviously due to the negligence. 
of the. parties or their Pleaders. There 
was considerable delay in re-commencing 
proceedings after the appellate decision 
published in Parchomal Vasandmal v. Paman- 
das Alamohand (3), and thereafter those 
responsible for the course of the litiga- 
tion insisted in blundering: blindly in their 
previous mistaken course, in order врраг- 
ently to save a few rupees in Court- 
fees and absolutely refused’ to be gnided 
by specific directions of the Appellate 
Bench, reported in Parchomal Vasandmal v. 
Pomandas Alamchand (8), and the rules 
as to preciso pleadings oontained in the 
new Civil Procedure Code. We must, 


therefore, reverse the. deoree of the lower 


Court and dismiss the suit with costs in 
all Courts. 


Decree reversed, 
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BOMBAY HIGH OOURT. - 
Szooxp Отут, AppnaL No. 798 or 1913. 
Angust 26, 1914. у 
T’resent:—Sir Basil Scott, Kr., Ohie? Justicey 
and Mr. Justice Davar. 
MADHAVRAO MORESHWAR PANT 
AMATYA—PLANTIFF—ÅPPRLLANT 


versus. Р 
RAMA KALU ЁНАТІ--Оағахрахт-—- 
Бивроириит. 

Provincial Small Cause Courts Act (LX af 1887), 
Boh. П, Art. 18——Gw4t to recover sums payable by а 
khatedar to п» inamdar бя respect of wmmoveable pro- 

urisdiction of Small | Cawse COownt—Ciml 


perty—Ji 
Procedu:e Code. (Act Y of 1908), О; VIII, r. Ө. 


A suit for the recovery by an tnamdar of sums pay- 
able by &khaisdar in respect of certain immoveable 
property held by him under the :«mamdar as his 
superior holder, is not cognisable by a Court of Small 
Oauses, In such a suit the olaim of the defondant 
to set off the stipend payable by the plaintiff to 
certain pujaris of a temple, of whom defendant yu 
ong, oould not be allowed, as ho was 
different capacity, in а different to that in 
which he held as tenant or khatøđdar of the plaintiff. 


Second appeal from the decision of the 
Additional First Class Subordinate. Judge 
at Ratnagiri, in Appeal No. 184 of 1918, oon- 
firming the. decree passed by the Subordinate 
Judge at Melvan, in Oivi Suit No. 180 of 
1911. 

Mr. G.-S. Rao, (with him Mr. 8. Y. 
Abhyankar), for the Appellant. 

Mr. A. G. Реваз, for the Respondent, 


JUDGMNENT.—This isa suit for tho re- 
covery by an imamdar of sums peyahle by a 
khaiedar in respect of certain immoveable 
property held by him under the imnamdar 
It is contended that 
being for an amount less than Bs. 500, and 
cognizable by a Court of Small Causes, no 
second appeal will lie. The question is 
whether it is cognizable by a Court of Small 
Oauses. We have been referred, on the part 
of the appellant, to Article 13 of Schedule II 
of the Provincial Small Овиве Courta Aot, 
IX of 1887, which excepts from the cog- 
nixanoe of а Court of Small Causes a guit 
to enforce payment of dues when the dues 
are payable to a person by reason of his 
interest in immoveable property. Now the 
sums payable by an inferior holder to a 
superior holder in the Bombay Presidency 
are in another Act of the Imperial Legislature . 
characterised вя dues [see Revenue Juria- 
diction Act, X of 1876, section 5, clause (о) ]. 
The moneys claimed, therefore, in.this suit 
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may appropriately be described as dues pay- 
able to the plaintiff by reason of his interest 
in immoveable property held by the defendant, 
and, therefore, Article 18 of the Schedule 
of the Small Cause Courta Act applies, and 
this was а suit not cognizable by a Oourt of 
Small Oauses. We, therefore, overrule the 
preliminary objection. 

The defendant does not contest the right 
of the plaintiff to payment of his dues as 
superior holder, but claims to be entitled to 
set off the stipend, payable by the plaintiff to 
certain pujaris of а temple, of whom defend- 
ant was one. That stipend was payable to the 
defendant and his bhaebamde. He, therefore, 
claims & set-off ing different capacity in & differ- 
ent category to that in which he holds as 
tenant or khatedar of the plaintiff,and he cannot 
have the set-off; having regard to the provi- 
sions of Order VIII, rule 6. We, therefore, set 
aside the decree of the lower Appellate Oourt 
which allowed the set-off claimed by the de- 
fondant. The plaintiffis entitled.to Re. 41-410 
(Bs. 89-6-8, the amount of his claim, 
plus Ha. 1-14-2, the amount of costa incurred 
in the Revenne Oourt), with further interest 
upon Rs. 41-410. We do not think that 
he is entitled to his costs because this suit’ 
appears to us to.have been unnecessarily filed 
having regard to the fact that he had already 
obtained decree in assistance suite. 

No order a8 to costa throughout. 

Deoree set aside, 


‚ BIND JUDICIAL COMMISSIONER'S 
OOURT. * 
Огу, MrsggLLANBOUS Arroios No. 20 or 
1914. 
June 19, 1914. - 
Present:—Mr. Orouch, A. J. О. 
KASAROCHAND KESHAVJI AAD ANOTHER 
f — DEFENDANTE —ÁPPLIOANTS 


сетғыѕ 
LAKHAMSI RAISI AyD Organs —PLAINTIFFS 
— Оътронинтв. 
Limitation Act (IX af 1908), Sch. I, Art. 164— 
Application to set aside ox decree ——Suenanon. 
served—BufRoieni tme—. 


lites of. 

A defendant who has ‘been duly served cannot geb 
an os parie decree set aside unless he can show thai 
he'jlacted|-: diligently and was pfevented from 
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appearing ab tho adjourned: h , and ho is berred 
by Article 164 of Bchedule I of the Limitation Act, 
1908, if he fail to.make proper use of the 80. days 
following the decree. There is no justification for 
construing “duly served” in Article 164 as excluding 
= where a summons was: not served in sufficient 

B. 

Mr. Kalumal Pahlumal, for the Applicanta. 

Mr. Kimatrat Bhojraj, for the Respondents. 

JUDGMENT.—-This is an.applioation toset 
aside an eg parte decree. For plaintiffs, 
Mr. Kimatrai raises the preliminary. objection 
that the application. is time-barred. 

The suit was instituted on the let Febru- 
ary 1918. against віх defendanta: who, were 
alleged to. be members of a joint Hindu 
family The applicant Mulji was at the date 
of guit a student in.the Wilson College, Bom- 
bay. He was personally servediin. Bombay 
on the 9th. June, and.signed an. acknowledg- 
ment on the.back of the original summons. 

The applicant Kasar @hand: was, at the 
date of suit, in the. employment of the 
Junagarh State. 

The summons was duly served, cn.the 9Iat 
June, and'due service was. certified. by. the 
Administrator of the State. Mr. Kalumal 
contends, that on the 21th June the. summons 
was served on applicant’s superior officer only 
and that applicant himself did not receive 
the summons until’the 29th June, but there 
is.no evidence of this on the record: The 
hearing was fixed for the 8rd July, but on 
that date, the sammonses not being returned, 
the case was adjourned. 

On the 27th June Mulji wrote to.the.Court 
from Bombay stating. that he could not be 
sble.to leave. College until: November and 
asking for an adjournment until: December, 
He asserted, and no doubt quite.truly, that 
he was a boy at school when the liability 


' was incurred and was completely ignorant of 


the facts of the case. He suggested that his 
personal appearance in Court was unneces- 
sary, and stated that he was too poor to 
engage & Pleader. This letter.was received 
on the 18 July and filed. 

On the 29th June, Kasarchand wrote that 
he сот. not possibly, reach Karachi by the 
8rd July and asked for a poeponment until 
December. He also alleged that he was a 
schoolboy when the account sued on was 
incurred and knew nothing whatever about 
if. This letter was received on the 8th.July ' 
&hnd,flled. It is,clear from, the fant that a 
letter could travel from the place wkere 
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"Kasarchand was to Karachi in 8 days that he 
also could have done so. 

From the letters of the applicanta it may, 
firstly, be inferred. that they had no intention 
of appearing to contest the suit and that no 
good purpose could have been served by their 
doing во, 

On the 28th August 1918, an ex parte 
decree was passed against all the defendants. 

The present application was filed on the 
6th April 1914. . 

Under Article 164, such application is 


-barred after 80 days running from the date | 
of the decree, or, where the summons was not _ 


duly served, when the applicant had know- 
< ledge of the decree. 


Now “duly served " means, in my opinion, ^ 


“ duly served " within the meaning of Order 
У, rule 19, Civil Procedure Code, and there 
.can be no doubt that both applicants were 80 
gerved. The application seems, therefore, 
prima facie to be barred. 

Further, Under Order IX, rule 13, the 
Court can set aside the ez parte decree only 
if satisfied that the summons was not duly 
served, or that applicant was prevented by 
some sufficient cause. from appearing when 
the suit was called on for hearing. It is 
to be noted that the mere fact that applicant 
was prevented by sufficient cause from 
appearing oh the date mentioned in the 
Bummong does not avail: there must be 
evidence that he acted energetically and did 
his best to put in an appearance on the 
actual date of hearing.. Both applicants had 
plenty of time to communicate with their 
friends and instruct a Pleader before the 
. 98th Angust. 


Mr. Kalumal pointa ont that if, on the 
date of hearing, the defendant does not appear 
&nd the Court finds that the summons was 
not served in sufficient time to enable 
defendant to appear and answer on the day 
fixed in the summons, the Court is bonnd to 
postpone the hearing and give notice to 
defendants of the fresh date. But, even if 
the Court fail io perform its duty under 
this rule, a defendant who has been daly 
served cannot get an ех parte decree get aside 
unless he can show that he acted diligently 
and was prevented from appearing at the 
“adjourned hearing, and he is barred by 
Article 164 if he fail to make proper use 
‘of the 80 days following the decree. There 
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seems to me no justification for construing 
duly served in Article 164 as excluding a 
case where & summons was not served in 
sufficient time, The application muat be 
rejected, 

Application rejected. 


CALOUTTA HIGH COURT. 
Fissr Отут, Aermar No. 180 o» 1919. 
July 21, 1914. 
Present:—Mr. Justice Fletcher and 
à Mr. Justice Richardson. 
KUNJA LAL ROY AND OTHRRB—P LAINTIFFS 
—APPELLANTS 


, DOTES 
UMESH OHANDRA ROY AND orners— 


DEFENDANTS — RESPONDENTS. 
Оосыратсу holding —Will—Custoi— Bengal Tenancy 
Act (VIII of 1855), ss. 20, 183. 
An oocupancy-Faryat has no power to bequeath by 
Will bis holding unless a special custom to do so is 


Amulya Ratan Saretr v. Tarini Nath Dey, 27 Ind. 
Cas. 285; 18 О. W. N. 1290, followed 

Dayamayı v. Aranda Mohan Roy Chowdhury, 27 Ind. 
Саа, 61; 18 С. W. N. 971; 20 C. L. J. 52, reforred to. 

Appeal against the decree of the Sub- 
ordinate Judge, Murshidabad, dated the 27th 
of January 1912. 

.Babus Ram Chandra Mosumdar, Chandra 
Sekhar Banerjee and Atul Chander Bose, for 
the Appellants. 

Babus Mohini Mohan Chatterjee, Peary 
Mohan Chatterjes and Probodh Ohander Datta, 
for the Respondents. 

JUDGMENT. 

Егвтснев, J.—This із an appeal by the 
plaintiffs from the judgment of the learned 
Subordinate Judge of Murshidabad, dated the 
97th of January 1912, 

The plaintiffs, as the executors of the 
Will of one Anandamoyee, brought the 
suit against the defendants to recover certain 
moveable and immoveable property. The pro- 
perty in question formerly belonged to one 
Digambar Ray who by his Will, dated 
the 14th Bhadra 1804, bequeathed all his 
properties absolutely to his wife, Anandn- 

'moyee. By her Will, dated the 29th of 
Bhadra 1814, Anandamoyee appointed the 
plaintiff and one Atul Behary Roy (since 
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deceased) to be her executors and gave the 
whole of her property for the maintenance 
of the worship of an idol to be established 
after her death. · Anandamoyee died on 
the 2nd Ane" 1814, corresponding with 
the 19th of September 1907, and after her 
death her Will was duly proved. 

"The defendants having dispossessed the 
plaintiffs of the property, they brought 
the present suit to recover the same. The 
defendants claimed as heirs of Digambar 
after the death of Anandamoyee. The 
learned Subordinate Judge decreed the 
suit in part, but dismissed it with respect 
to certain joies held witha right of occu- 
рапсу by Digamber, holding that such 
joies were not capable of being bequeathed 
by Will. Against this decision the plaint- 
iffs have appealed to this Court. 

Section 26 ot the Bengal Tenancy Act, 
1585, enacts: “ If a raiyat dios intestate 
in reapect of a right of occupancy, it shall, 
subject to any custom to the contrary, 
descend in the same manner as other im- 
moveable property. ” 


This section standing alone no doubt 
suggests that a right of occupancy is im- 
moveable property and, if it be во; І should 
have thought that the holder would have 
the right to bequeath it by bis Will. 

For, by section 46 of the Indian Succes- 
sion Act, 1865 (which is incorporated in 
the Hindu Wills Act), it is provided that 
“ every person of sound mind and not в 
minor may dispose of his property by 
ҮШ.” ` 

It has not been argued before us, nor 
could it be; that in no circumstances сап 
a rayat "make a Will in respect of & right 
of oocupanoy. Section 26 of the Bengal 
Tenancy Act speaks of в raiyat dying 

‘intestate’? in respect of occupe noy, and 
must, therefore, contemplate that in such 
casos в ratyat should die “testate” in гөв- 
pect of a right of occupancy. It has been 
urged, however, that an occupancy raiyat can 
only dispose of his right by Will when there 
is a special custom enabling him to do во. In 
support of this argument reference was made 
to sections ll and 18 of the Act authorising 
a tenure-holder and в ratyaé holding at fixed 
rates to dispose of their holdings by Will. 

It is said, therefore, that as the Act ia 
silent as to the power of sn oconpancy- 
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rayat io dispose of his holding by Will, 
the only power that вп occupanoy-rasyat 
has of disposing by Will of his holding under 
section 183 isin the event of there being 
& special custom in that respect. This 
principle of construction was applied by 
the Full Bench of this Oourtin the case of 
Lakhan Narain Das v. Jainath Panday (1) with 
respect to the heritability of non-oceupancy 
raiyaís. In a recent case, Second Appeal 
No. 2740 of 1911 [ Amalia Ratan Sarkar 


‚у. Tarini Nath Dey(2)], the judgmentin which 


was given on the SOth of January 1914, 
Mookerjee and Beachcroft, JJ., held that an 
ocoupancy-ratyat had no power to bequeath 
by Will hia holding unless a special custom 
to do во was proved. This decision is bind- 
ing on us, unless it has been affected by 
the recent decision of the Full Bench re- 
ported as Dayamayi v. Ananda Mohan Roy - 
Chowdhury (3). That decision, however, did not 
deal with the power of an occupancy-ratyat 
to bequeath his holding. 

The case appears to me to be concluded 
by the authorities I have cited above. The 
present appeal, therefore, fails and must be 

dismissed with costa. 

Ricuarpsos, J.—The law is admittedly 
in an unsatisfactory condition, the question 
of transferability of oconpancy rights having 
been dealt with in the Bengal Tenancy 


-Àot rather by way of suggestion than by 


way of positive legislation. 

I agree thaton the authorities 83 they 
stand, occupancy rights are not capable 
of being made the subject 9f teata mentary 
disposition, 


Appeal dismissed. 
(1) 84 О. 516; 11 O.W.N. 626, 5 0. L J. 467; 2 M.L. 
T. 219 (F. B.) А 
(2) 21 Ind Cas. 285; 18 О. W. N. 1290. 
27 Ind. Оза. 6'; 130. W.N. 971, 20 C. L. J. 52. 


854 
AMAR CHAND PAL 0. SEORRTARY OF STATH, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. - 
Frest Orvis АррвАт, No. 101 or 1912.. 
October 23, 1914. 
Preseni;—Mr. Stuart, A. J. O., and 
Mr. Kanhaiys Lal, A. J. C. 
AMAR OHAND PAL-—PrArIs8TIYF— 
APPELLANT 
versus 
Tus SHORATARY or STATH ror INDIA 
ix COUNCIL, THROUGH тни 

DEPUTY COMMISSIONER or LUOKNOW, 

ARD OTHWRS—D aren DANTS—RESPONDENTS. 

Government grant free of payment of land revenue, 
sale of, tn execution of a mortgage decres—Government 
rafesimg sale—BSuit against Secretary of State, the 
judymsnt-debtor and the subsequent transferee, main- 
tainability of—Specific Relief Act (I of 1877), s. 42 
—Jurudictun of Civil. Cowrt—Hoearing of case on 
marits, necessity of, before granting declaration, 

The plaintjff-appellant obtained в mortgage decree 
+ entitling him to bnng to sale certain lands held 
by the mortgagor under the terms of a Government 
grant free of payment of land revenue. In exeoution 
af the mortgage decree the plaintiff-appellant applied 


for salo of the land, but the Locoal Government . 


refused sanction to the sale, on the ground that in 
view of the terms of tho grant the property was in- 
&lenable The plaintiff-appellant then instituted 
ia figs suit against the Secretary of Btate, 


that the right, title and interest of the 
other in the land in question were liable to 
be sold in execution of his decree, and thatthe Judgment- 
debtor had an alienable interest in the property. The 
Subordinate Judge dismissed the suit, holding that 
the Civil Oourt had no jurisdiction to take oognix- 
ance afsuoh a suit, that the suit was not maintain- 
able and that he should not in the exeroise of his 
difcretion give such a declaration: 

Held, that although the Local Government as an 
executive authority had an unfettered discretion to 
refuse sale in such а case, yet the declaration made 
by itin the seme order ва іо the terms of the 
grant must be treated to have been made in its 
capacity of a grantor and оопа be challenged, and 
the suit was maintainable in thereof; 

Hold, further, that the Oivil Oourt had jurisdiction 
to hear the suit 

Held, also, that the question of discretion possessed 
by the Oourt im the matter of granting declarations 
could not be considered until the case had been 
heard upon its merita. 


Appeal against the decree of the Sub- 
ordinate Judge, Lucknow, dated 30th April 
1912. 

Dr. Satish Chander Banerji and Babu J. K. 
Banerji, for the Appellant. 

Rai Bahadur N. N. Ghoshal, for the Re- 
Bpondents. 

JUDGMENT.—The facts of this case are 
simple. The plaintiff-appellant bad obtained 
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a mortgage decree entitling him to bring to 
sale, amongst other property, в certain ‘area 
of land in the village of Faixnllahganj, which 
is held by Mirza Muhammad Husain under 
the terms of a Government grant dated the 
15th of January 1861 free of payment of 
land revenue. Jn execution of this mort- 
gage decree the plaintiff-&ppellant applied 
for the sale of the land in question, and the 
decree was transferred for execution in the 
ordinary course of law to the Deputy Com- 
missioner of Lucknow as the property was 
ancestral property. After certain delays occa- 
sioned by circumstances immaterial to the 
merits of the present suit, the Local Govern- 
ment refused sanction to the sale of thin 
property, on tHe ground that in view of 
the terms of the grant the property was 
inalienable. The plaintiff-appellant then 
instituted & suit against the Secretary of 
State, Mirza Muhammad Husain’ and a snb- 
sequent transferee, in which he requested 
that a dearee should be passed against the 
first defendant declaring that the right, 
title and interest of the second and third 
defendanta in the land' in question was liable 
to be sold in execution of the decree for sale 
and that the second defendant had an 
alienable interest in the property. The 
learned Subordinate Judge has dismissed 
this suit upon two preliminary pointa, the 
first being that & Civil Oourt has no jurisdic- 
tion to take cognixzxance of such a guit, and 
the second point being that the suit is not 
maintainable. The reasons guiding his deci- 
sion are that, inasmuch as the Local Govern- 
ment bas unfettered discretion in refusing 
permission to the sale of ancestral property 
under the provisions of section 20 of Act 
XVIII of 1876, the order refusing sanction 
for sale is final, and that the reasons guiding 
the Local Government in arriving at this 
decision are immaterial in view of the fact 
that the decision itself is final. He further 
decided that a declaratory decree of the 
nature desired could not be of any use to the 
plaintiff-appellant, that if he obtained such 
& decree he could not thereby compel the 
Local Government to alter its decision, and 
that he could gain no advantage of any, kind 
if he obtained the decree which he desired. 
The learned Subordinate Judge further con- 
sidered that he should not, in exercise of the ` 
discretion given to Courta in cases of thia 
nature, givd sach a declaration, 
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. The learned Counsel, who appeared in 
support of the appeal, argued that the learned 
Subordinate Judge had misapprehended. the 
attitude of the plaintiff. The plaintiff, accord- 
ing to his instructions, had not attempted to 
challenge the fact that the Local Government 
had an unfettered discretion to refuse sale in 
such a case. He agreed that, if the plaint- 
iffa suit were successful, the Local Govern- 
ment could still refuse to sanction the sale 
without giving any reasons, and his obtain- 
ing such a decree would give him no legal 


right towards the. alteration of the 
decision of the Local Government. But 
he argued that acceptance of this 


position did not affect the question as 
to whether the Court had or had not juris- 
diction. The Local Government, according 
to his argument, was acting in two capacities. 
It was both grantor of the grant under 
which the property was held and the autho- 
rity which could give or withhold sanction 
to & sale in exercise of an unfettered dis- 
cretion. He urged that, if the Looal Govern- 
ment in the same order made в declaration 
as to the terms of the grant which prejudiced 
the interests of his client and refused sano- 
tion in erercise of an unfettered discretion, 
it was open to his client to separate the two 
portions of the order and, while not attempt- 
ing to challenge the validity of the latter 
portion, to ask for a declaration with regard 
to the former. Не pointed out that it was 
possible that в declaration as to the non- 
alienability of the property could operate to 
the prejudice of his client as mortgagee, and 
that he might gain some advantage. in obtain- 
ing the decision of a Court upon that point 
by using such decision, if favourable to him, 
in orderto persuade the Local Government 
to alter its decision. With regard to the 
question of jurisdiction his case was that 
the mortgagee had а right to ask fora 
declaration as against the grantor, and that 
thus the Court had jurisdiction to hear the 
suit, 

The learned Counsel for the respondents 
has, in our opinion, been unable to meet these 
arguments. We oonsider that the Court has 
certainly jurisdiction to hear the suit. The 
next question that arises is with regard to 
the maintainability of the suit. Buch & 
suit can, in our opinion, undoubtedly be 
‘brought and is maintainable under the pros 
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visions of section 42 of the 
Act. . With regard to the pointtaken by , 
the learned: Subordinate Judge that a 
Court, has discretion to give or refuse a decla- 
ration, we are of opinion that the question 
of discretion’ does not fall under the head 
of maintainability. The learned Subordinate 
Judge has dismissed the suit without going 
into the merite. Before he can be in а poai- 
tion to know whether he should or should not 
exercise his discretion, ib willbe necessary 
for him to try the case upon its morits and to 
arrive at findings as to the alienability of the 
property. This is а case whereas grantor has 
interpreted the terms of a grant іп а manner 
which may be prejudicial to the interests of 
the transferee of the grantee. The trans- 
feree has a legal right to seek an oppor- 
tunity of obtaining a judicial decision as 
to the correctness of the grantor’s view, 
and he does not suggest that he has a 
legal right to compel the Local Govern- 
ment, not in its capacity of grantor, but 
in its capacity of supreme executive 
authority to do as be wishes. We do 
not say that the Court has no discretion to 
refuse to grant such a declaration, but 
before it can be in a position to exercise 
this discretion it is necessary for the Oourt 
to hear the case upon its merits. We, 
therefore, consider that the decision of the 
learned Subordinate Judge cannot be main- 
tained and that the suit cannot be dis- 
missed ab 4990: upon the preliminary 
objection raised. We, of course, express no 
opinion as to the merits. 

The result is that we allow this appeal ` 
and reverse the decree upon & preliminary 
point, and direct under the provisions of 
Order XLI, rule 23, that the suit be re- 
admitted under its original number in the 
register of oivil suits and that the learned 
Subordinate Judge shall proceed to determine 
it upon its merits. The costs pf this appeal 
will follow the result. 


Specific Relief 


Appeal allowed 
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BOMBAY HIGH OOURT. 
Suoonp Orvin Арридг No. 504 or 1913. 
August 20, 1914. 
Present:—-Mr. Justice Beaman and 
Mr. Justice Hayward. 
BHAGWAT BHASKAR KORANNE— 
PLAINTIFF——À PPNLLANT 


versus 
NIVRITTI SAKHARAM BHADULE— 
Danspamr— Hasproxpfsr. 
Hynde Law— Widow—Prowus obligation to pay her 
beanie debia, wheter apphioable to debts repudiated 
-Agrosment 


agreement—Alionations by + smdow — wpheld— Legali 
"cessi 


by. T 
In 1800 A sold his property to R, who passed 
& contem us to reoonvey ib to the 
the latter paid him Hs. 100 e year for 
ніх years. So matters stood ЫП after the ho d ас 


nota mortgage. The 
walt was dismissed, In 1894 after the death of D 
his mother, who was in life enjoyment of the estate, 
wes again "ued for redemption. The вас es 
failed as barred bythe rule of res jwdiouta. Shortly 
after this ihe widow sold the property to the repre- 
sentatives af A: 

Held, (1) thet the widow was under no pious 
obligation to do for the last male-holder of the estate 
whats he had emphatically declined to do for himself; 

(3) that е. wHenaiion was not justifiable and 


not to be sustained against the reverzioners 

) that the only solid und upon which aliena- 
tons byw widow ero ulin’ and made good against 
reversionars is legal necessity 


.  Beoond оа Eon from ds decision of the 
First Olaas Subordinate Judge at Sholapur, 
in Appeal No. 78 of 1910, confirming the 
decree passed by the Second Class Subordinate 
Judge at Pandharpur, in Civil Suit No. 158 
of 1907. ` 

Mr. P. B. Sh ngne, for the Appellant. 

Mr. D. A. Tuljapwrker, for the Respondent. 

JUDGMENT.—The materiel facts are 
that in 1869 Appa, the original owner of 
this property; sold it to Ramchandra and 
Ramchandra passed & contemporaneous &gree- 
ment, Hxhibit 87 in the case, under which he 
agreed that if the vendor ‘Appa paid him 
Ha. 100 every year for six years, he would 
re-convey the land. So matters stood till 
after the death of Ramchandra. His son 

Dattatraya was sued in 1883 by the represen- 
tatives in interest of the original owner, 
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Appa. The suit took the form of a redemp- 
tion suit, because had it been upon the 
agreement, merely as an agreement, it is 
obvious that it would have been time-barred. 
Dattatraya resisted this guit. His written state- 
ment shows that he denied that the agree- 
ment had been complied with or could now 
be enforced, and at the same time alleged 
that the transaction was not a mortgage. 
The defence succeeded and the suit was 
dismissed. 

In 1894 after the death of Dattatraya, 
Jankibei, who as widow of Ramchandra and 
mother of the last male-holder Dattatraya, 
was in life enjoyment of the estate, was 


, again sued by the representatives-in-interest 


of Appe for the redemption of this ‘mortgage. 
The suit again failed on the very obvious 
ground that the claim was res judsoata. 


Immediately after this the widow Jankibai 
appears to have entered into what is called & 
compromise before the Oonciliator and 
allowed & consent decree against herself for 
the sale of this land to the representatives of 
Appa for the gum of Ra. 650. It is this 
transaction which the plaintiff, who is the 
reversioner of Dattatraya’s estate, seeks to 
have set aside. 


The learned Judge of first appeal, relying 
upon a current of authority, the effect of 
which simply is thata Hindu widow is under 
& pious obligation to pay her deceased 
husband’s debts even though they may be 
time-barred, held, by what we suppose he 
meant to be & parity of reasoning, that the 
widow Jankibai here was under the pious 
obligation to do for the last holder of the 
estate what he had emphatically declined to 


` do for himself. Now none of the authorities 


cited by the learned Judge in support of his 
proposition has the least bearing upon the 
facts we have to deal with; nor is there any 
true analogy between the principle underlying 
those cases and any principle which could 
be applied here. Put upon purely ethical, 
not legal, ground the reasoning of those cases 
is olear. The Courts have held that a widow 
is entitled to sell part of the ancestral 
immoveable property to discharge the juat 
debts of her husbend aven though those 
debts might be time-barred, and this is based 
doubtless upon the moral duty of discharging 
the debis of'her husband; and again on the 
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assumption that had the husband lived he would, 
as а moral and upright man, have discharged 
them himself, In not one of those cases is 
to be found the slightest indication that the 
deceased husband had ever repudiated the 
debts before his death which the widow paid 
after his death. 

The case here is, therefore, totally different 
upon moral principles as well as upon ita own 
facts. There is no question of any debt here 
atall; nor could it be seriously contended 
that in acting, as she did, the widow was 
doing what the last male-holder would have 
done had he been alive, nor can we say that 
there was the least moral obligation upon 
the widow to restore this property to the 
representatives-in-interest of Appa upon 
payment of the sum for which it had been 
sold in the year 1869. That, as soon as the 
terms of the agreement were exhausted, has 
been held by the Ооцгів to have been an out 
and out sale. That was the view which 
Dattatraya himself took of the transaction 
when he successfully resisted the attempt of 
the representatives-in-interest of Appa to 
redeem the property ; and if that were so, we 
are unable to Bee that the bargain was origi- 
nally an unfair one orthat thelast male-holder, 
Dattatraya. was acting in any way dishoneetly 
in insisting upon adhering strictly to the 
conditions of the original bargain. So that 
we are unable to find here the slightest 
ground for applying the principle upon which 
alone the learned Judge below sppears to 
have thought that this alienation by the 
widow was justifiable and ought to be sustain- 
ed against the reversioner. 

It has never been contended that there was 
any legal neceasity for this sale in the ordinary 
sense of those words; and but fors general 
expression used in the case of Ohimnaji 
Govind Godbole v. Dinkar Dhondev Godbole (1) 
that а widow may deal with the property 
` finally, provided that she is dealing 
fairly by the expectant heirs, we do 
not think that the learned Judge would 
have been.misled into the line of reasoning 
which he has finally adopted. A general 
expression of that kind can hardly take the 
place of the settled principles upon which 
the law governing this olass of. cases hds 
long been established. Such terms ‘as 
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"dealing fairly by the expectant rever- 
sioner” are much too loose and general in 
our opinion to be made the ground of law 
governing the widow’s powers of disposition, 
during her life-time, of ancestral immove- 
able property. The only, solid ground проп 
which such alienations are justiled and 
made good against reversionera will be 
found on analysis in every case to be what 
is known as legal neceasity. Here there 
is nothing in the least like legal necessity. 
We are, therefore, forced to the conclusion 
that the learned Judge below who has, we 
think, written a very able and careful judg- 
ment, has nevertheleas entirely misconceived 
the law, and has, therefore, misapplied it to 
the facts of the case before him. 

We must, therefore, reverse bis decision 
on issue No. 1 and remand the case to the 
learned Judge below to dispose of upon 
the remaining points awaiting his decision 
in the light of the’ foregoing remarks. In 
doing so we must observe that the case of 
the 6th defendant has not been dealt with 
in the Court of first appeal. The learned 
Judge should inquire into and decide upon 
the alleged legal necessity of the mortgage 
under which the defendant No. 6 claims 
to hold the property from the widow, Jankibai. 
Oosta will abide the final result. 


Deores reversed; Oase remanded, 


SIND JUDIOIAL COMMISSIONER’S 
OOURT. 
Ssoosp Orr, Appuat No. 52 or 1911. 
June 28, 1914. 
Present; —Mr. Fawcett, J. O., and 
Mr. Boyd, A. J. О. 
HASSOMAL MURIJMAL—Pranerivy - 
- APPALLANT 
d versus 
Shaikh GHULAM MAHOMED AND OTHERS 
—DAFENDANTE—RHSPONDENTS 
Caste Disabilities Removal Aot (XXI of 1850)-—Réght 
tnhoriti—_Baclusion of kafir wader 
proof—Admission on 
$ Le. 
M oer ae re put in the position in 
which he would have been if his father had not 
changed his religion. The words “any right of 
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inheritance” in Act XXI of 1850 refer to any 
right of inheritance accruing to any persor, which 
right is not affected by conversion. 
Therefore, & Hindu son is entitled to inherit the 
property of his father who was converted to 


Mubammadaninn. 

Though, under the Muhammadan law, ason is 

mid Jucis- entitled to«e share yob- the. duck of his 

ing a Hindu ahifta the burden of proof on him to 

куы that he ія not excluded as а “kafir”. 

A party is not bound by the erroneous admission 
on а point of law made by his Pleader in tho lower 
Oourt. 


Appesl from the decree of the Assistant 
Judge, Hyderabad. 
- Mr. Repchand Bilaram, for the Appellant. 

Mr. T. G. Hiphinson, for Respondent 
No. 1. > 

Mr. Wadhumal Oodharam, for Respondents 
Nos. 2 and 4. 

Vir. Kalumal Pahlumal, for 
ent No. 8. 


Respond- 


JUDGMENT. 


Вотр, A. J. U:— Plaintiff is and always 
has been & Hindu. His father Murijmal 
became а Muhammadan in 1891. About that 
time there was a family partition, one 
result of which was that Murijmal took 
away with him his separate share in the 
family property. About this share the 
present dispute arose when Murijmal died 
in 1907. Plaintiff claims to inherit 2/9tha 
of it. His claim is denied Ъу · defendante 
Nos. land 2, the other sons of Murijmal. 
They also became Muhammadans with their 
father. 

These defendants first attack plaintiffs 
claim on the ground that he cannot in- 
herit under Muhammadan Law, being an 
infidel. The learned Judicial Commissioner 
has dealt with this point in a separate judg- 
ment; and T entirely agree with him that the 
ordinary Muhammadan Law would exclude 
plaintiff from inheritance but for the opera- 
tion of Act of 1850. 

The learned Assistant Jndge in first 
&ppeal has held that plaintiff cannot benefit 
by that Act, which applies, he thinks, 
only to the convert (or apostate) himself 
and not to his unconverted son. He 
declines to follow the decision in Bhag. 
want Singh у. Kallu (1), partly 
because it is in apparent conflict with 
other decisions and partly because it does 
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INDIAN OASES. 


[1915 


not directly cover the case of a Hindu 
claiming to inherit from & Muhammadan. 

But itis clear that the principle under- 
lying the judgment of Sir John Edge 
applies exactly to the present case. The 
one simple question is, whether the words 

‘any right of inheritance "' in the Act 
refer to any right of inheritance accruing 
to any person or whether they should be 
limited to the right of the convert (or 
apostate) himself. The learned Chief 
Justice, finding the words of the Act 
slightly ambiguous, interpreted them with 
the aid of the preamble. The result was 
that he found that the convert’s son must 
be put in the position in which he would 
have been if his father had not changed 
his religion. According to this view of the 
law, plaintiff must succeed; for as & Hindu 
son he is entitled to а 2/8th share of what 
his father left. As it happens, he only 
claims & 2/9th share; and so he will not 
get more than he elaima. 


Regarding tho effect of the Act itis un- 
necessary for us to Bay much, a8 we have 
arrived at the conclusion that we ought 
to follow the above decision, and we 
adopt im toto the reasoning on which it is 
based, to which we have nothing to add. 
The Ohief Justice’s reasons are easy to 
understand; and the judgment contains a 
transcription of the whole Act and ita 
preamble. We think one of the objects of 
the Act is that a man’s change of 
religion should not affect the right of 
inheritance either of himself or of anyone 
else. We fully realise that a Court's 
business is not to legislate, but to interpret 
Statutes. Bat where the language of the 
operative portion of an Act is ambiguous, it 
is allowable to consult the preamble, vide 
Maxwell on the Interpretation of Statutes, 
5th Ed., page 69, and a number of cases cited . 
in Chapter II, section 8, of & book on the 
Interpretation of Indian Statutes, by Ghose 
and Ghosh, Edition 1904. 

Speaking for myself, I do not see any 
ambiguity about the wording of the opera- 
tive part of the Act. I see no reason 
to limit the words “any right of inherit- 
ance” to the right of the particular per- 
son referred to in the 8rd line of the 
section, Irma facie the words “ any right ” 
mean “any ‘ight of any person,” I 
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would allow plaintiffs- claim without 
referring to the preamble at all. 

Tt is true that a contrary opinion has 
been expressed by Ameer Ali in his volume 
2, page 103, 8rd Edition. But the opinion 
of & commentator, however eminent, is not 
an authority which a Court is bound to 
follow. And it may be observed that on 
the present point another most distinguished 
jurist di taking the view which we 
adopt, vide Wilson, page 295, Srd Edition. 

While granting that the reductio ad absurdum 
ів not always a good argument in cases 
governed by personal and religious laws, I 
cannot refrain from pushing it in this case, 
not as a basis of pur decision, but to show 
ita justice. It is obviously unfair that one 
should loge anything Бу his father’s change 
of religion. The unfairness is not go great 
in acaso like this, of a converted Hindu. 
But take the case of & Ohristian or Buddhist 
whose father becomes a Muhammadan. The 
Bon has in him no vested rights (like a 
Hindu) in any part of the family estate and 
will lose everything if he cannot inherit 
from his father; and that ‘would ,be the 
result, if the defefica argument іп the 
present case is right. It would be & cruel 
injustice—more than the most fanatical 
convert would desire. In sucha case can 
it be supposed that the same Government, 
which framed Act of 1850, intended the 
unconverted child to starve? I think oléarly 
not. 

Both sides have discussed the judgment 
of the Privy Council in Khunnd Lal v. Kunwar 
Gobsnd Krishna Narain (2). But that 
decision, though most instructive, does not 
seem to be relevant in the present case. 
In that case there was no queation whether 
Daulat shonld succeed Ratan Singh, whom 
he predeceased. The plaintiffs, who claimed 
through Daulat, said that Ratan Singh by 
becoming a Muhammadan had lost all his 
rights in his Hindu family property. And 
their Lordships held that it was not во, in 
view of section 9 of Bengal Regulation VII 
of 1832. The ultimate decision of the 
сале was based проп & compromise between 
the various parties interested. There was 


(2) 10 Ind. Oas. 477, 88 А. 856, 15 О. W. N. 545 
(P. 0.4 8 А.І, J. 882; 18 Bom. І. am nons 
575; 10 M. L. T. 25, 21 M. L J. 645, (1911) 2 M. W. 
М. 482; 88 1, А, 87. . 
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no dispute between Ratan Singh's Mnhamma- 


- dan heirs on one side and his Hindu heirs on 


the other side. He had no Muhammadan heirs, 
The dispute was between his grandson 
and Danulat’s daughters. All were Hindus. 
It was unnecessary to go Into the question 
which has arisen in the present case. And 
their Lordships did not go into it and did 
not notice the decision in Bhagwant Singh 
v. Kalis (1). 

It is true that in Subbaraya v. Bamasami 


- Pillas (3) the learned Judges do seem to have 


taken a view different to the Allahabad 
decision, which however they did not 
mention. It is unnecessary to discuss the 
Madras cage in detail. The decision was 
almost entirely based on other grounds; 
and, though the head-note says the present 
point was decided, I find nothing clear or 
definite about it in the judgment. In that 


‘ease the defendant was bound to fail; for 


the woman Virayi had lost her right of 
inheritance, not because of her expulsion 
from caste but in consequence of her adultery, 
which disqualified her under the ordinary 
Hindu Lew. I refer to the penultimate 
paragraph of the judgment. It was unneces- 
sary to disonas Act of 1850 in any detail; 
and the few remarks atthe foot of page 
176 of the report throw no light on the 
question now before as. 

In the earlier Madras deoiBions and in In 
the goods of Kamineymoney. Bewah (4) the 
Act did not come into play at all. So thoge 
cases do not help us. 


It is brought to our notice that plaintiff first 
sued as & Hindu sonand then later contended 
that he could inherit under Muhammadan Law 
Now he claims to inherit either under Hindu or^ 
Muhammadan Law, whichever may be held 
applicable, though (us already said) he only 
demands а 2/9ths share. The plaint was never 
amended; and it would be unduly technical, 
in my opinion, to hold that he cannot 
succeed because the wrong arguments were 
put forward for him in the lower Courts, 

I would reverse the decree of the District 
Court and record a finding that plaintiff is 
entitled to succeed to 2/Oths of the intestate 
property left by  Murijmal alas Sheikh 
Ahmed. 
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We cannot go further and decide what 


that property is, as the District Judge, has - 


not recorded a finding on his second issue. 
Bo I would propose to remand the suit for 
deciaion making defendant No. 1 pay all costs 
of this appeal: other costa to be costs in the 
case. 

In arriving at a final conclusion, the Dis- 
trict Judge will have to remember that the 
property of Murijmal was under the manage- 
ment of the Manager, Sind Hncumbered 
Estates, and was after some time restored to 
him by the Manager. 

It will be necessary toinquire how much 
property was acquired by Murijmal after that 
restoration and of property so acquired how 
much was gifted to defendant No. 1. 


Fawostr, J. O.—The admitted facts in 
this caso are as follows. Murijmal, father of 


all the parties, was originally a Hindu 


semindar.In 1891 he became a convert to 
Muhammadanism, taking the name of Sheikh 
Ahmed. Thereupon one of his sons, Gurmukh- 
das, filed a suit for his share in the family 
property, anda consent decree was passed 
whereby the property was partitioned and 
a 1/5th share was assigned to Sheikh Ahmed 
and each of his sons, Gurmukhdas and 
Hossomal, who remained Hindus, and 
Sheikh Ghulam and Mahomed Sidik, who 
embraced Muhammadanism with their father. 
Sheikh Ahmed and Sheikh Ghulam continued 
to hold the lands assigned to them jointly, 
bût the District Judge states that the evi- 
dence shows that they separated in 1901, 
Sheikh Ahmed died in 1907. Hasaomal then 
in 1909 fled the suit out of which the pre- 
sent appeal arises. In the plaint he first of 
all claimed a one-fourth share in his father’s 
property,t.¢e., his share under Hindu Law 
as oneof the four sons of the deceased. 
Subsequently, however, he abandoned this 
position and claimed the share to which he 
would be entitled under Muhammadan Law, 
if not excluded by that law. The other sons 
and a daughter, Chatibai, were joined as 
parties and also claimed shares. The defend- 
ant, Sheikh Ghulam, denied plaintiffs right 
to inherit and denied also that his father 
had left the property specified, alleging that 
- the greater part of it had been given to the 
defendant. The Bubordinate Judge held that 
Hassomal was entitled to inherit and award- 
ed hima 2/9th share in what he found to 
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be the property left by Sheikh Ahmed, vis., 
the property specified in the plaint minus 
the property acquired by Sheikh Ghulam in 
the partition of 1901. No order was made 
as to the claims of other sons and daughter 
as they had not paid Conurt-fees. Sheikh 
Ghulam appealed to the District Ооп, 
which held that the plaintiff Hassomal was 
not entitled to succeed to a share of the 
property of Sheikh Ahmed as one of his 
heirs. Hassomal now appeals from this 
decision. 

The two main questions in this case are 
those dealt with in the lower Conrt’s judg- 
ment. The first is whether the plaintiff is or 
is not excluded from inheritance under 
Muhammadan Law by virtue of his being a 
Hindu and therefore a kafir. On this 
point no evidence has been adduced, but the 
Bub-Judge held that, ав Hinduism in Sind is 
purely monotheistic “with full regard for 
the sublime mission of every prophet who- 
ever opened his sacred lips for the spiritual 
guidance of fallen humanity," the plaintiff 
was not beyond the pale of Islam far the 
purpose of sucodasion. The learned Assistant 
Judge, after giving reasons for holding that 
Mr. Ameer Ali in the later edition of hia 
Muhammadan Law does not give any support 
to this view, says: “ But in any case, Hasso- 
mal describes himself in the plaint asa 
Hindu and, if he intended to claim the pro- 
perty asa Muhammadan, it was clearly incam- 
bent on him to show that, notwithstanding 
his Hinduism, he belives in the cardinal 
principles of the Muhammadan faith. All we 
know &bout him is that he ia a Hindu. 
There is no evidence whatever ав to his 
religious beliefs. T'he presumption, therefore, 
is that he is a kafr and the appellant 
was not (вя the learned Sub-Judge appears 
to think) under any obligation to put him 
in the witness-box or'to produce any evidence 
on the point." 


For appellant it is contended that this 
wrongly places the burden of proof on the 
plaintiff to show that he is not a Кайт. 
Mr. Rupohand argues that, as the plaintiff 
is a воп, he is, according to the first principles 
of Muhammadan Law, included as an heir and 
that the burden of proving he falls under the 
subsequent exception as to.a kafir resta on 
the other side. But the Mahammadan Law can- 
not properly be deak with in watertight com- , 
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per&meuis in this way. The fact. that в 
kafir is excluded is as much an integral 
part of that Јат ва the fact that в вор is 
e sharer in the rules of inheritance. Though, 
therefore, plaintiff is prima facie entitled to 
а share ая a son, yet the fact of his being a 
Hindu shifts the burden of proof on to him 
to show that he isnot excluded as a kafir. 
For there can be no reasonable doubt that 
this term in its ordinary sense covers & 
follower of an antagonistic religion like 
Hinduism. To adopt the expreasion used in 
- Bhaiya Sher Bahadur v. Bhaiya Ganga 
Bakhsh Singh (5), the popular idolat- 
rous form of Hinduism is directly an- 
tagonistio to the cardinal principles upon 
which the religion.of Islam is founded. If 
it be true, as suggdited by the learned Sub- 
Judge, that the Hinduism of plaintiff and 
other persons in Sind is of a kind which 
differs from ordinary’ Hinduism and ia not 
so antagonistic to Muhammadanism as to 
make him a kafir, thep the burden of 
proving this clearly lies on him. I aee, 
therefore, no reason to differ from the view 
taken by the lower Oourt on this point. 

The second main question is, whether Act 
ХХІ of 1850 covers a саве like the present 
where a convert and his son (a non-covert) 
claim & right of inheritance. On this point, 

. I think, for the reasons given in the judg- 
ment of my learned brother, the ruling in 
Bhagwant Singh v. Kallu (1) should be follow- 
ed. The words “in any way to impair or 
affect any right of inheritance " are so wide 
that they clearly admit of the construction 
thus put on them in that case and as pointed 
out in the judgment of Sir John Edge, they 
would be unnecessary if they were intended 
to be restricted to the protection of the 
right of inheritance of the persons renouno- 
ing their religion or being excluded from 
caste. No doubt the learned Assistant 
Judge is right in his view, that the terms of 
Act ХХІ of 1850 cannot possibly be con- 
strued Bo as to cover в right of inheritance 
claimed by the plaintiff under Muhammadan 
DLaw—that being & right which is not in 
any way impaired or affected by his father’s 
conversion, but actyally created by such 
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conversion. But as the plaint actually olaims 
в share according to Hindu Law and was never 
forntally amended, the mere fact that plaint- 
iffa Pleader in the lower Appellate Court 
abandoned that claim and admitted that his 
right under Hindu Law was entirely extingu- 
ished, ahould not debar him from obtain- 
ing the share under Hindu Law to which we 
hold be is entitled, at any rate to the extent 
of 2/9tha which he claims. Plaintiff is not 
‘bound by the erroneous admission ona point 
of law made by his Pleaderin the Lower 
Court, cf. Krishangt v. Rajmal (6). - 

The lower Appellate Court's decree is, 
therefore, reversed and the case remanded to 
the lower Court for a finding on the ‘seoond . 
issue raised in that Court. Respondent No. 1 
to bear appellant’s and respondent No. 2’s 
costs of this appeal. Other costs (including 
those of the lower Appellate Oourt) to be 
costs in the cause. 


Deoree reversed; Оазе remanded. 
(6) 24 B. 880; 3 Bom. L. В. 4. 
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MADRAS HIGH 'OOURT. 

Frrer Ovi, Аррклт, No. 284 or 1912. 
November 12, 1914. 
Present:—Sir John Wallis, Offg. Оше? Justice, 
and Mr. Justice Seshagiri Aiyar. 
MANGALASAWMI THEV AR AND ANOTHNh 
— DIFANDANTS—À PPRLLANTS 


versus 
Баја RAJESW ARA. DORAI, ааг 
MUTHURAMALINGA SETHUPATHI 
AVERGAL, RAJAH or RAMNAD— 
PrAINTIER— HERPONDENT. 

Landlord asd tenant—. 
ther can be granted—Trustes of de 
at low rental—Raght of tenont—Improvement, right of 
tenant to clatm гз ali 

The grant of reversionary lease із always 
ee and oan be justified only in«exoeptional 


Whore в of & devastonam, just before his 
retirement from office, granted a lease for the long 
period of 40 years, at в time when nine of the 
previous lease for the like period had 
an advance оошу Ha. 25 acer сине етуи of Quo fact 
that there had been materially a very greet increase in 
the prios of produce sinon the date when tho previous 


waa granted: 
Posti, a having regard to the prevailing conditions, 
ihe lease must be deemed to pave boen granted at 
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an under-value and the tenant was not entitled to 
compensation far such improvements as he was bound 
to do under the terms of the previous lense. А 


Appeal against the decree of. the Court 
of.the Temporary Subordinate Judge of 
Ramnad at Madura, in Original Suit No. 
146 of 1910. 

FAOCTS.—The former Rajah of Ramnad 
waa also the Manager of Батпай Devas- 
tanams. After divesting himself of the 
semindari and. being about to do 
the same with respect to the Devastanams 
under his charge, he granted в lease of 
the suit properties which appertained to the 
Devastanama to the defendants for a term 
of forty years at а rent of Ra. 285 a year. 

There was a prior lease of tkese pro- 
perties in favour of these very defend- 
ants, nine years of which had still to 
ron, at Rs. 260 ata year. The suit out of 
which the appeal arose was instituted by 
the present Rajah of Ramnad fora decla- 
ration that the new lease was invalid 
aud for recovery of possession of the suit 
properties. The temporary Subordinate Judge 
of Ramnad held that there had been a 
materially great increase in the price of 
paddy aince the grant of the prior lease 
and that having regard to present con- 
ditions, the lease must be considered to have 
been granted at an undervalue. He, therefore, 
decteed the plaintiffs suit, The defendants 
appealed. з 

Mr. К. Bhashyam Iyengar (with Mr. 
4. Subbarama Iyer), for the Appellants:— 
It was quite competent to the former 
Rajah to grant the lease. There was an 
increase of Rs. 25 in the rent reserved. 
At any rate the appellants are entitled to 
the value of improvements. 

Mossrs. К. Srintcasa Iyengar and А. 
Krishnaswams Iyer, for the Respondent:— 
А. reversionary lease is always objection- 
able and can be justified only by exceptional 
circumstances. Attorney-General v. Kerr 
(1). No such circumstances exist in the 
present саве. Between the dates of the old 
and the new lease there has been a material 
increase in the price of paddy. It is not 
shown that any difficulty is experienced in 
collecting rent. The appellanta are’ not 
entitled to any relief even as regards im- 
provements, as under the old lease they 

(1) 2 Bear. 420; 0 L. J. Oh, 190; 4 Jur, 406, 48 E. 
В. 1244, 50 Б. R 221. 


were bound to execute the same at their 
expense. 

JUDGMENT.— The lease was granted by 
the plaintiffs father at a time when he 
wes about to divest himself of the manage- 
ment of the Ramnad Devastanams, having 
already divested himself of the semindart 
iteelf some years before. It was granted 
for the long period. of 40 years, at a time 
when nine years of the previous lease for 
the like period had still to run, at an 
advance of only Ra. 258 year ona rental 
of Ra. 260, in spite of the fact that there 
had materially been a very great increase 
in the price of paddy since the date when 
the previous lease was granted. The grant 
of в reversionary lease js always objection- 
able and can опу be justified in exceptional 
cases [Attorney-General v. Kerr (1)]. It 
is not shown that there had been any 
difficulty in collecting the rent before the 
new lease was granted. We also agree 
with the conclusion of the Subordinate 
Judge that having regard to present condi- 
tions, it must be considered to have been 
granted at an undervalue. The appellant 
ів not entitled to compensation for improve- 
ments, as he was bound under the terms 
of the previous lease to effeob the repairs 
for which he now claims compensation. 

The appeal is diamissed with coste. 


Appeal dismissed. 





BOMBAY HIGH COURT. 
EXTRAORDINARY JURISDICTION APPLICATION 
No. 107 o» 1914. 

August 21, 1914. 
Present.— Mr. Justice Beaman and 
Mr. Justice Hayward. 
SAKHARAM MANBARAM —PrLAINTIFY— 
APPLICANT 


i versus 
GOLAECHAND TARACHAND— 


DEFEN DANT—RESPONDYNT. 

Nogotiable Iustruments Act (XXVI of 1881), вз, 9, АЗ, 
118 (g)— Ev dorese from payee of hundi—Holder in due 
course— Preswm piion——Consideration, faure of. 

An endorses from the payee of a hundi must be 
presumed until the contrary is proved to be а holder 
in due oeurse within the meaning of section 9 by 
reason of section 118 (g) of the Negotiable Instrumens 
Act and is unaffected by the failure of the considera, 
tion as betweou the drawer and the payee, 
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PILARE LAL v. MUHAMMAD MAHMUD, 


' Civil application under Extraordinary 
Jurisdiction, from the decision of the 


Judge of the Court of Small Causes at 
Poons, in Suit No. 4788 of 1912. 

Mr. J. Y. Abhyankar, for the Appli- 
cant. 

Mr. J. BR. Gharpure, for Opponent 
No. 1. 

Mr. M. M. Kotashane, for Opponent 


| No, 2. 


JUDGMENT.—The plaintiff sued as an 
endordseo of a Awnd: drawn by the Ist de- 
fendant in favour of one Magan. The lst 
defendant pleaded that no consideration for 
the hunds had been received from Magan, 
and an issue was raised whether there had 
been consideration аз between defendant 
No. 1 and Magan. The learned Judge of 
the Small Oanse Court, Poona, did not 
decide whether there had been considera- 
tion as between the plaintiff and Magan, 
but dismissed the suit on the issue men- 
tioned, holding that there had been no 
consideration as between the lst defendant 
and Magan. 


The plaintiff has now sought to have 
the decision set aside in extraordinary juris- 
diction, on the ground that his suit as 
endorses from Magan was not necessarily 
barred by the fact that there had been no 
consideration as between defendant No. 1, 
the drawer, and Magan, the payee. It 
appears to us that the plaintiffs position 
has been misapprehended and that his con- 
tention must be allowed. He must as 
endorses be presumed, until the contrary is 
proved, to have been a holder in due course, 
that is to say, a holder for consideration 
from Magan within the meaning of section 
9 by reason of section 118 (g) of the 
Negotiable Instrumenta Act. He would, 
therefore, (unless the contrary should be 
proved) be unaffected by the failure of con- 
sideration ав between defendant No. 1, the 
drawer, and Magan, the payee, under the 
provisions of section 43 of the Negotiable 
Instruments Act, which provides that:—‘‘A 
negotiable iustrument made, drawn, accepted, 
indorsed, or transferred without considers- 
tion, or for в consideration which fails, 
creates no obligation of payment between 
the parties to the transaction, Butif any 
sych party has transferred the instrument 
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with or without indorsement to а holder 
for ,consideration, such holder, and every 
subsequent holder deriving title from him, 
may recover the amount due on such instru- 
ment from the transferor for consideration 
or any prior party thereto.” There ia, 
therefore, this material issue remaining 
for decision, namely, whether the plaintiff 
was a holder indue course from Magan 
for consideration, that is to say, whether 
he had accepted the hundi from Magan for 
congideration. The decree of the learned 
Judge of the Small Cause Oonrt, Poona 
must, therefore, be set aside and the case 
remanded for a fresh decision in the light 
of the above remarks, after determining 
the issne:— 

Whether the plaintiff was a holder in 
due course for consideration from Magan 
within the meaning of sections 9 and 43 
of the Negotiable Instruments Act, having 
regard to the provisions of section 118 (д) 
of the Act? 

Costs to abide the result. 


Issus sent down 


OUDH JUDICIAL COMMISSIONER’S 


COURT. 
Hxsovtion or Drosme Arrear No. 81 or 1914. 
November 12, 1914. © 


Present: —Mr. Lindsay, A. J. О. 
PIARE LAL-—DEOREE-HOLDWR——APPELLAXT 


verpus 
MUHAMMAD MAHMUD Ax» ornzzs- - 
JUDGMWNT-DWBTORS— FHFUISPONDRXTS. 

Kmecuton of deoros, questions relating to—Oivil Pro- 
кеке Жүгү: (Ac V у 1908), э. 47, О, XXI, r. 68 
aub-ru ‚ applicabiltt — Рәс ee. jection to 
attachment of, in аро. X rs i 

The appellant obtained a decree against 
persons IH and АН IH and AH song with 
two other persons held a decree against M M and 
М 2. The appellant applied for execution of hig 
decree by attachment of the interest of I H and 
4 H in the decree which they along with two 
other persons held against M M and M Z. This ap- 
plication was refused. . 

Held, that, M М and M Z being no to t 
&ppellant's decree, the questions ie ес 
them and the appellant could not be taken as quos- 
tions relatiug to the execution of the decree held 
by the appellant. The order refusing the application 
did not, therefore, fall under section 47, Pro. 
cedure Code, and was not appealable, 


864 
РТАВЕ LAL v. MUHANMAD MAHAIUD. 
Held, further, that the provisions of Order XXI, 
rule 58, sub-rule (8), refer to the stage at which 
execution of the attached decree is being sought and 
not to a case where the application for attachment 
of the decree has been disallowed 
Appeal against the order of the District 
Judge, Hardoi, dated 27th March 1914, 
dismissing an appeal from an order of the 
Munsif, Bilgram, dated 18th December 1918. 
‘Babu Rajeshtoars Parshad, for the Ap- 


pellant. 


JUDGMENT.— This is в second appeal 
in the execution department. The point 
raised is that the lower Appellate Court was 
wrong in holding that no appeal lay to it. 
The facts of the case are shortly as follows: 
One Piare Lal obtained a decree against 
two persons, named lkbal Husain and Abdul 
Hak. 16 appears that Ikbal Husain and Abdul 
Hak along with two other persons held at 
this time & decree against two men named 
Mohammad Mahmud and Mohammad 
Zehir-ud-din. Piare Lal applied to the 
Oourt of execution of his decree against 
Ikbal Husain and Abdul Hak by attach- 
ment of their interest in the decree, which 
they along with tke two other persons held 
against Mohammad Mahmad and Mohammad 
Zehir-ud-din. This application for attach- 
ment in execution of the decree against 
Ikbal Husain and Abdul Hak was refused 
by the Munsif on the 13th December 1913. 
An appeal was taken to the Oonrt of the 
District Judge. In his opinion no appeal 
liy. It was sought to ‘be argued before 
the Judge that the appeal lay, as being an 
appeal against an order passed in execu- 
tion proceedings under section 47 of the 
Oode of Civil Procedure. The learned 
Judge refused to allow this contention. 
He pointed ont that the case was one falling 
under Order XXI, rule 58, and that under 
rule 63 the order of the first Oourt was 
final, subject to the result of any suit which 
might be brought by the party against 
whom the case was decided. It is again 
contended here that an appeal lay, because 
the order passed by the Munstf was under 
section 47, Oivil Procedure Code. І am 
unable to accept this contention. It sap- 
pears to me that the proceedings were 
execution proceedings relating to а decree 
obtained ‘by Piare Lal against Ikbal Husain 
and Abdul Hak. Mobammad Mahmud and 
Mohammad  Zahir-ud-din were not parties 
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to that decree, so any question arising 
between thess two last-named persons and 
Piare Lal could not be taken as a question 
relating to the execution of the decree 
which had been passed in Pigre Lal's 
favour. It is pointed out that the ‘objec- 
tion raised by Mohammad Mahmud and 
Mohammad Zahir-ud-din was that inasmuch 
as the decree which Piare Lal sought to 
attach was а decree not only in favour of 
Ikbal Hussin and Abdul Hak, but in favour 
of two other -persons as well, the .decree- 
holder here, Piare Lal could not be allowed 
to take ont. execution as against them. 
However, as I have already said the pro- 
ceedings between these parties cannot, in 
my opinion, be treated as proceedings under 
section 47. because Mohammad Mahmud 
and Mohammad Zahir-ud-din were no parties 
to the decree execution of which was 
being sought. The learned -Oounsel for 
the appellant relies upon the provisions of 
Order XXI, rule 58, sub-rule (8). That 
sub-rule, however, does not appear to me 
toapply to this case. It provides that the 
holder of the decree sought to be executed 
by the attachment of another decree of 
the nature specified in sub-rule (1) shall 
be deemed to be the representative ‘of the 
holder of the attached decree and to be en- 
titled tto execute such attached decree in 
any manner lawful for the holder thereof. 
This sub-rule clearly indicatesa different 
stage of proceedings, namely, the stage 
at which execution of the attached decree 
is being sought. That stage, however, has 
not been reached here, for the effect of the 
Munsif's order is to disallow the application 
by which Piare Lal sought to attach the 
decree which had been obtained against 
Mohammad Mahmud and Mohammad Zahir- 
ud-din. I think the decision of the Court 
below was perfectly right. 


The appeal fails and is dismissed with 


Appeal dismissed, 
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OALOUTTA HIGH COURT. 
ArPBAL YROM Оврав No. 58 or 1918. 
July 8, 1914. 

Preseni: —Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
Musammat OH ANDRABATI —Dzazcuun- 
HOLDER——ÀPPELLANT 
versus 
BABU RAM AND ANOTHER—JUDGNENT- 


DNPTORS—HHSPONDANTS. 

Ори Procedure Oode (Act XIV of 1882), s. 602— 
Mortgage created by secu: ity bond—Tranafer of Property 
Act LIV of 1882), s. 67—Meecuton—Decree for costs— 
Appheation against surcty—Sale on claim arunag under 
mortgage—Oivil Procedure Code (Act V of 1908), О. 
XXXIV, т. 4—Personal liability of surety. 

Where an application for execution of a decree for 
costs obtained in the Privy Council against a surety 
and the properties which he had charged as security 
under section 602 of the Otvil Procedure Code of 1882, 

was resisted on the ground that the security oould 
not be realised without a suit under section 07 af the 
Transfer of Property Aot: 

Had, (1) that the claim of the decree-holder was 

based entirely on the security bond which created a 


mortgage, 
caning of Order XXXIV, rule 14, of 
the Civil Procedure Oode, 1008, and’ the properties 
could not be sold without & suit under section 67 of 


sonal liability, and the decree-holder oould realise the 
amount of costs covered by the security bond from the 
person and other properties of the surety under 
section 145, Otvil Procedure Code, 1008. 

Appeal against the order of the District 
Judge of Bhagalpur, dated the 15th of 
November 1912. 

Babu Kulwant Sahay, for the Appellant. 

Babu Jogesh Ohandra Ray and Moulvi 
Khurshed Hussasn, for the Respondents. 

JUDGMENT.—The appellant obtained a 
decree for costs in Privy Council and she 
applied for the execution of the said 
decree against the surety and the pro- 
perties he had charged as security, given 
under section 602 of the old Civil Pro- 
cedure Code. It was objected that she 
could not realise the security without & anit 
under- section 67 of the Transfer of Pro- 
perty Act. In support of this contention 
of the respondent reliance was placed 
on the judgment of this Court in Tokhan 
Singh v. Girwar Singh (1). The  Oourt 
below gave effest to this contention, and 
hence this appeal. 


(1) 82 0. 404 0 U. W. М. 872; 1 О, B. 77118. 
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It is arged that Tokhan Singhs case (1) 


“was decided under section 99 of the Trans- 


fer of Property Act, which is no longer 
law, and Order XXXIV, rule lá of the 
present Civil Porcedure Code, Act V of 1908 
which stands in its place, is not applicable 
to the present case. Section 99 of the 
Tranafer of the Property Act provided that 
where в mortgages, in execution of а 
decree for the satisfaction of any claim 
whether arising under the mortgage or not, 
attaches the mortgaged property, he shall 
not be entitled to bring such property 
to sale otherwise than by instituting a suit 
under section 67, eto. Order XXXIV, rule 
14, is "where в mortgagee has obtained 
& decree for the payment of money in 
satisfaction of & claim arising under the 
mortgage, he shall not be entitled to bring 
the mortgaged property to sale, ete.” 

The main alteration seems to be the 
deletion of the words or мо, and the 
prohibition now applies only to cases of 
decrees for payment of money in satisfac- 
tion of a claim arising under the mort- 
gage. The question, therefore, is whether 
the decree of the appellant is one within 
the meaning of this rule. The decree ів 
not against the surety. The claim against 
him is based entirely on the security bond 
which creates the mortgage. The ошмш 
against the surety is a claim arising 
under the mortgage, and if the decree 
obtained by the appellant can be treated 
as в decree for the payment of money i 
satisfaction of such a claim, the rule does 
apply, and the mortgaged property cannot 
be sold except under a decree under 
section 67 of the Transfer of Property 
Act. If it is not such a decree, still the. 
mortgaged property cannot be sold as 
such without a decree in a suit under 
section 67 of the Transfer of Property 
Act. Во far as this point is concerned, the 
resson seems to be that the equity of 
redemption may have been dealt with 
in the meantime, and it would lead to 
multiplicity of suits and other loss to 
the mortgagor to sell the property subject 
to unsscertained claims. 


It is contended, however, that the ap- 
pellant can realise the personal security 
under section 145 of the Oivil - Procedure 
Oode. The question’ would depend upon 
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the construction of the security bond. Tbe 


bond is in accordance with the rules of 
the Court and is set out at page 10 of 
the paper-book. It sets out that the 
surety is bound in the sum of Ha. 4,000 
to the appellant and to the Registrar. of 
the Court to be paid to them, ete. 1 
then goes on to say that the ssid surety 
shall pay the costa up to Ra. 4,000, and, 
on such payment, the bond will become 
yoid, and, in default, the mortgaged pro- 
perties will be sold. We think that this 
does create a personal liability, and, if 
the appellant giyes up his rights as 
mortgagee and does not seek to sell the 
mortgaged properties as such, he сап 
realise the amount of costs up to Ha. 4,000 
from the person &nd other properties of 
the surety. The application made by the 
appellant was for recovery of the costs 
from the person and property of the surety, 
and ‘so far she was within her rights. 
Bhe, however, wanted to sell the mortgaged 
properties and described them аз such, 
and did not expreasly indicate her election 
to abandon her rights as в mortgagee 
under the security bond. In this view of 
the case, we think that the order of the 
lower Court’ was so far wrong asit did not 
“allow her to proceed as upon a personal 
bond. The application, however, was 
misleading, and we allow the appeal with 
the qualification stated above, bat without 

in either Court. The application for 
execution will proceed ашин to the 
amendment suggested. 

Pree allowed, 





BIND JUDICIAL COMMISSIONER’S 
COURT. 
Отт, Ravision Appiication No. 53 or 1911. 
July 8, 1914, 
Present:—Mr. Fawcett, J. O., and 
Mr. Boyd, A. J. C. 
Seth РОХАС Datani AAN 


MINHOMAL HARDASMAL AND ANOTHER 
—PLacrirys——OPPoxxnts. 
< Piovincial Small Cause Courts Act (1X of 1887), а, 25, 
scope af—Pimdings of fact—Inierference in revision — 
Qiuil Procedure Code (Act V of 1006), s. 115. 
The powers conferred section 25 af Act IX of 
1887 are’ wider than those conferred by section 116 
-of the Civil Procedure Code. 
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Whore a Small Cause Ооп decree is based оп 
a finding which із clearly opposed to the evidence, 
Tesultmg in grave injustice to the defendant, the 
High Оорго is not merely Justified in exercising, but 
acts reasonably in the exercise of, its revisional juris- 
diction. 

Application against the decree of the Sub- 
Judge, First Olass, Sukkur. 

Mr. Rupohand Bilarum, for the Applicant. 

d Isardas Oodharam, for Opponent No. 
1 (0). 


JUDGMENT.—This is an application for 
revision, under section 25 of the Provincial 
Small OCanse Courts Act, of a decree for 
Ra. 219 odd passed against the applicant by 
the Small Cause Court, Sukkur. The suit 
Was brought against him for recovery of money 
due in respect of certain tins of butter supplied 
to the defendant-applicant at Quetta, namely, 
on the 8th November 1907, 4th December 
1907, 5th December 1907 and 2nd June 1909. 
The defendant alleged that there had been 
a partnership between him and the plaintiff 
regarding the sale of butter, in respect of 
which he had brought a suit for accounts in 
1909 at Quetta, and that in that suit the 
plaintiff had already been allowed a set-off 
of Rs. 62-2-0 for butter supplied by the 
plaintiff and that no more was due to him on 
that acoount. He pleaded that the. claim was 
res judicata by reason of this suit of 1909. 
The Judge of the Small Cause Court on this 
contention rajsed the issue: “ Did plaintiff 
claim value of butter in respect of Suit No 24 
of 1909 of Quetta Court as defendant and did 
he get Вв. 62-2-0 as set-off?” On this issue he 
has decided in the negative, and he has ac- 
cordingly held that it is unnecessary to decide 
whether the plaintiff's suit is barred as res 
judecata. The applicant contends inter alia 
that this decision is erroneous and entirely 
against the documentary evidence on record. 

The learned Judge has recorded no reasons 
for his decision, nor was he bound to do so 
under Order XX, rule 4, Civil Procedure Code. 
The grounds for his decision are not, therefore, 
before us. But it is clear from the record 
that the only basis on which this decision 
can be founded is that he believed the state- 
ment of the plaintiff that the butter, in 
respect of which plaintiff obtained this set- 
off of Re. 62-2-0, was different from the 
butter supplied- iñ November and Deoember 
1907, in respect of which he brought this 
present suit. in his deposition the plaintiff 
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says that the butter, in respect of which he 
obtained this set-off, was sent on three 
occasions under three separate orders from 
the defendant and that, though written orders 
were sent, those have been lost by him. 
He can show no entry in any book abound 
them and his statement, that the butter now 
in suit was different from the butter on 
account of which he obtained this set-off, is 
entirely uncorroborated, though he says that 
some of it (namely that in respect of which 
he claims the sum of Ha. 65-2.0) waa given 
to the deféndant in the presence of three 
other persons. Onthe other hand, it is clearly 
shown by the judgment in the Queta suit 
that this set-off of Re. 62-9.0 was in respect 
of butter supplied to the defendant in No- 
vember and December 1907; and, as the plaintiff 
admite that this was supplied on three occa- 
sions, there із a strong presumption that it was 
identical with the butter in suit, whioh is 
alleged in the plaint to have been supplied on 
three separate occasions in those two months. 
It із also noticeable that the value claimed for 
this butter by the defendant in the Quetta 
suit namely, Re. 87-10-0, corresponds very 
closely with value claimed for the butter in this 
suit, namely, Re. 88-10-0. There was dispute 
in the Quetta suit as to whether this butter 
was supplied on the partnership account or 
on a separate account. But, although the 
Judge appears to have left this point undecided, 
it ів clear from & comparison of paragraph 7 
of plaintiff's written statement in that suit, the 
Commissioners’ report therein and the judg- 
ment, that this set-off of Hs. 62-2-0 was in 
respect of butter, the price of which the 
plaintiff stated then to be Rs. 87-10-0 but 
iu respect of which he was only allowod the 
amount of Rs. 62-2-0 shown in the plaintiff's 
accounts. In these circumstances it is, I think, 
olear that the burden lies strongly on the 
plaintiff to show that the butter of November 
and December 1907 included iu the present 
suit was different from the butter of the 
same months in respect of which he was allow- 
ed a set-off. This burden he has clearly not 
discharged. In his evidence he admits that 
he hag made a mistake regarding the date on 
which the 4th item of butter was supplied, 
and that it was really in June 1903 instead of 
Juze 1909, as stated in the plaint. Again 
he contradicts himself as to where the butter 
for which he claims Rs. 65-2 in the Quetta anit 
was supplied: first of allhosays thatit wesseut 
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to defendant at Quetta from Sukkur, while 
afterwards he says that it was given to 
Rupeband at Sukkur in the presence of three 
other persons. Again, though he says that 
the butter of November and December of 
1907 in snit was sent to the defendant on 
orders sent direct by defendant to plaintiff 
at Sukkur, yet the written order of 8th 
November 1907 by the defendant to Jiatmal, 
which was produced by plaintiff himself, is 
addressed to plaintiffs son, Jiatmal, as 
Manager of the Edward Dairy at Quetta, 
and Jiatmal says he oan offer no explanation 
on this point. Finally, the plaintiff has 
given no explanation as to why the 4th 
item, in respect of which he claims Ha. 110-4, 
was not referred to in his written statement 
in Quetta suit, though the amount had 
(according tothe plaintiff's evidence in Court) 
been then due for nearly one year. This 
omission to do so might, according to the 
ruling in Natobut Ранак у. Mohesh Narayun 
Lal (1), be keld to debar the present claim 
in respect of this item, but without going so 
far as this, it is clear that this omission to 
mention it, when he was dealing with the 
question of what was due to him by the 
defendant, raises a strong presumption 
against its being really due. In any case, 
it is impossible to hold that the plaintiff is а 
trustworthy witness in respect of his claim, 
and I am strongly of opinion that his nnoor- 
roborated word ія absolutely insufficient to 
discharge all the inferences to the contrary 
arising from the documentary evidence, so 
as to justify any Court in holding it proved 
that the butter of November and December 
1907 sued for was in fact different from the 
butter of the same months, in respact of 
which plaintiff was given the set-off of 
Rs. 62-2. Jt is also, in my opinion, clearly 
unjustifiable to credit the testimony of the 
plaintiff and his witnesses as to the delivery 
to the defendant of the 4th item of butter, 
in view of plaintiffs uncertainty as to the 
time when 16 was supplied, his omission to 
mention 16 in his written statement in the 
former suit воа his non-production of any 
documentary evidence regarding it, although 
he and his witnesses Pamandas and Nur. 
m&homed say thata receipt for this butter 
was actually passed by Rupchand. It is, to 
say the least, very strange and suspicious 


(1) 39 C. 654,10. L. 5.364. 
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that plaintiff should have lost all the docu- 
ments regarding this item and the alleged 
three different items for which he got в 
set-off, though he has kept the documents 
Exhibits 79 and 81, in respect of the first 
three items in hia plaint. Those documents 
clearly support defendant’s contention that 
the butter was really obtained from Jistmal 
and, as I have already pointed out, the 
presumption is that this was the same butter 
in respect of which plaintiff got his set-off in 
the Quetta suit, . 

It із no doubt open to question. whether 
a Revisional Court can under section 25 of 
the Provincial Small Oanse Oourts Act 
interfere, merely because it: disagrees with a 
finding of fact by the ‘lower Court. Under 
that section this Court has power to inter- 
fere, if itis noi satisfied that the’ decree 
was ‘according to law." In the case of Bas 
Jasoda v. Bamansha (2) this point wes 
touched on, but left undecided, although 
(as admitted at page 340 of the report of 
that case) the real ground for interference 
was that a finding of fact by the Small Oause 
Court Judge was held to be entirely unjusti- 
fled and capricious. In that case the Judge 
had omitted to give the points for determi- 
nation and his decision thereon in his judg- 
ment, and it was held that this error of law 
of itaelf gave the High Court jurisdiction to 
interfere. In this case there is no such 
omission, во this technical ground for inter- 
ference is &beent. But it would be absurd 
fo вау that in Bat Jasoda’s саве (2), the Court 
would not have had good ground for inter- 
ference, even though the Judge had framed 
an issue, “Аге the kAatas in suits proved?” 
and found this in the negative, instead of 
merely saying “віш not proved." It would 
be a reducio ad absurdum to hold the 
contrary; and I think, having regard 
to the wide discretionary power vested in 
a High Court under section 25, it cannot 
have been the intention of the Legislature 
that iie powers to interfere should be 
limited entirely to cases where there has 
been some error of low (strictly so called) 
of the kind which is required to justify 
interfernce in revision under the Civil 
Procedure Oode. It has been held in 
Poona Ойу Municipality v. Ramji (8), Bat 

k ) 28 В. 334. 

8) 21 B. 260. 
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Jasoda v. Bamansha (2), MoÜarron v. Welti 
(4) and Turner v. Jagmohan Singh (5), that the 
powers conferred by section 25 of Ас 
IX of 1887 are wider than those con- - 
ferred by section 622 of the old Code of 
the Civil Procedure (corresponding to asction 
115 of the present Oode); and as said in 
the case of Poona O1ty Municipality v. Ramji 
(8): “It is undesirable and would be im- 
proper for us to sttempt, when ẹ power 
is disoretionary, to define the limits within 
whioh such power should be exercised. 
That must depend upon the facts of each 
individual case.” The cardinal principle 
adopted is that a High Court should only 
interfere to remedy injustice. No doubt 
as an ordinary rule, a finding of fact by 
& Small Canse Court Judge should not 
be interfered with; but there is, in my 
opinion, no justification for saying that it 
should never be interfered with. In my 
opinion the. present decree cannot be said 
to be one “according to law,” if it is 
based on & finding which is clearly op- 
posed to the evidence, at any rate in a 
case like this where the appreciation of 
evidence depends, not on a mere conflict 
of testimony between certain witnesses, 
whose demeanour the Judge had an op- 
portunity of observing and whose evidence 
he is, therefore, in a “better position to 
appreciate than a MRevisional Court, but 
almost entirely on the proper inferences 
to be drawn from a proved or admitted 
state of facts. The inferences from the 
documentary evidence in this case are во 
dead against the statement of the plaintiff 
and his evidence was otherwise so un- 
satisfactory, that the Judge was not legally 
justified in relying on his  uncorroborated 
assertions regarding tho first three items 
of the butter in suit not being the same 
ax that for which the set-off of Re. 69.9.0 
was allowed in the Quetta suit, or the 
oral testimony of himself and his witnesses 
as to the 4th item of butter. It is to 
my mind & case where the finding clearly 
results in injustice to the defendant, and 
in which there are substantial grounds for 
the interference of the Oourt with the 
finding. As в oS Similar case, I 
may refer to Turner y han Singh (5), 
ar 192; A. W. N. ИРА mi 1 A. L J. ura 
ЭТ A 581 at p. 587; 8 AL. J. . 997, А. W.N 
(1905) 77. 


. 
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where itis remarked: “The learned Ád- 
vocate for the respondent in the course 
of his argument submitted that we should 
not in revision lightly disturb a finding 
of fact of the lower Court. We are at 
one with him in this. But the evidence 
given for the defence in this case is not 
controverted, and, if accepted, as it has 
been by the Courb below, furnished a 
complete answer to the suit. The power 
of interfering in revision conferred by the 
Small Cause Courta Act is wide—wider 
than the power conferred byr section 622 
of the Оу Procedure Code, and if sub- 
stantial grounds are shown for the inter- 
ference of the Court, the Court is not 
merely justified in exercising, but acts 
reasonably in the exercise of, ita revisional 
powers. In the present case we are of 
opinion that a gravecinjustice would be 
done if the decree of the Court below were 
allowed to stand.” 

For the above reasons, I would reverse 
the decree of the lower Court and dismiss 
the plaintifPs suit with costs. Opponent 
No. 1 must also bear applicant’s costs. 

Decree reversed, 


SIND JUDICLAL COMMISSIONER’S 
COURT. 
Civi, MisogLLANROUS Appuan No. 5 or 1914. 
July 28, 1914. 
Present:—Mr. Faweett, J. O., and 

Mr. Crouch, A. J. C. 

Agha GHULAM DASTAGIR KHAN— 
PLALINTITF— А PPRLLANT 


versus 
Agha GHULAM HUSSHIN KHAN axp 
AROTHWR— Dara paxTS —— RESPONDENTE. 

Oivil Procedure (ode (Act V of 1908), О. XXII, 
т. B—Parhtion sui—Agrerment appointing trustees 
to hold рісті а share, whether reference to arbitration 
and adjustment of nat. 

An me ce appointing trustees to re nt the 
plaintiff in &oocunt from, and eff 
partition with, defendant’ and, thereafter, асрат 
iff's share in trust for him, does not give the trustees 
the pcwers of arbitrator in the matter, and even if it 
did, ib would be a mere agreement to refer to arbitra- 
tion & matter ding before a Court and would not 
amount to an айта ent of the dispnie within the 
деа of er XXIII, mle 8, Oiri Procedure 

ode, 


Mr. Wadhumal Oodharam, for the Appellant. 

Mr. Lalchand Hassomal, for the Re- 
Bpondent. 

JUDGMENT.—Thisis an appeal from an 
order of the first Olass Sub-Judge, Bukkur, 
(Ohandiram Kotumal) refusing to record 
an alleged compromise of a suit under Order 
XXIII, rule 3, Civil Procedure Code. Plaintiff 
sued for partition, and among other issues 
the following were raised: — 

4. Has defendant No. 2 any interest in 
the property of the suit? If во, how much ead 
in what property? 

5. What property and how much (property) 
was left by Khan Bahadur Kadirdad KhanP 

6. Has defendant No. 1 incurred any 
expenses? If so, to what extent, and what 
effect have those expenses on this suit? ^ 

7. Who is liable for costs of the suit? 

8. What decree should be passed? 

On the 8rd June 1914, the plaintiff and 
defendant No. 1 signed a document of which 
the following ів в translation:— 

The parties beg to state that in the above 
suit they have effected the following com- 
promise and the Court may be pleased to 
pass a decree accordingly: 

1. On behalf of the plaintiff, Mr. Mahomed 
Ibrahim Khan, Vasir, Khairpur State, Sind, 
and Hon’ble Mr. Guam Mahomed Khan 
Burgri, Barrister, аге apppointed trustees. 
Both these trustees will take account from 
the defendant re the property in suit and will 
deposit the amount received towards the share. 
of the plaintiff in Bombay Bank throngh 
themselves. 

2. The plaintiff will go to England before 
October 1914. Expenses, eto., thereof will 
be peid to the plaintiff by the above trustees. 
When the plaintiff returns from England 
after passing, examination he will take his 
moveeble and immoveable property and the 
amount of his share from the trustees and 
keep the same into his posseasion. 

3, Defendant No. 1 also agreees to and 
accepts the above arrangements. 

4. Hach party may bear its own costa of 
the suit. `. 

5. Defendant No. 2 is given up in this 


suit. 
(Sd.) Agha Gholam Dastagir Khan. 
(Sd.) Ghul&m Hussein Kadirdad Khan. 


The suit waa fixed for hearing on the 4th 
June, and on that date this document was 


. 
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put in by defendant No. 1’s Pleader as a com- 
promise of the suit, which should be acted 
> on by the Court ander Order XXIII, rale 3, 
Oivil Procedure Code. The plaintiff, however, 
objected to it and asked that the case should 
go onin Court. 

In his examination regarding the agree- 
iment, which he admits signing, he says that 
he understood that the proposed trustees, 
Mr. Mahomed Ibrahim and Mr. Burgri, as 
well as the defendent No. 1 would be under 
Oourt’s control in giving an account, and 
that, had he known they would not be so, he 
would not have signed the dooument. The 
learned Sub-Judge has held that the document 
in question ія not anadjusiment of the case 
under Order  XXIH, rule 3, Сүй 
"Procedure Code, by means of a lawful 
compromise, and has refused to enforce it 
and pass & decree in accordance with ita 
terms. . 


The main question which arises is, 
whether the suit has been adjusted wholly 
or in part by this agreement, so as to 
come within the meaning of Order XXIII, 
rule 3. [t is quite clear that so far as 
regards the main issues in the suit, Nos. 5 
and 6, and as to the determination of the 
property which should be awarded to the 
plaintiff as his share, the agreement in 
itself makes no actual settlement, but merely 
appoints two gentlemen aa trustees to repre- 
sent the plaintiff in taking an account from, 
‘and effecting partition with, defendant and 
thereafter to hold plaintiffs share in trust 
for him until his return from England. Ti 
does not give the trustees the powers of 
arbitrators in the matter and, even if it did, 
it would be a mere agreement to refer to 
arbitration a matter pending before a Court, 
which cannot be treated аз an adjustment 
of the dispute under Order XXIII, rule 
9, though an award, or at any rate the 
aoceptance of an award consequent on the 
arbitration, may be so treated. On this 
point, we agree with the view taken by 
Maclean, O.J., in Tincowry Dey v. Fakirchand 
Dey (1), which has been followed by the Madras 
High Court in Venkatachellam Reddi v. Rungiah 
Reddi (2) and by Beaman, J., in Rukhanbat 


(1) 30 O. 218, 7 О. W. N. 180. 
2) 12 Ind, Cas 372; £6 M. ae L. T. 218; 21 
M L J. 990; (1911) 2 M. WEN. 249 . 


v. 4damji Shaik Ragbhas (8). The game view 
has also been adopted by Pratt, Judicial 
Commissioner, in the case of Seumal v. 
Pursomal (4). As pointed out by the Sub- 
Judge in his order appealed against, a decree 
based on such a compromise could not state 
what relief plaintiff got in respect of his 
admitted right to a share and would be 
mere waste paper in regard to the main 
question at issue. The only matters in 
dispute which the agreement really settles 
are issues 4 and 7, which are covered by 
paragraphs 4 and 5 of the agreement: but 
these provisions are clearly conditional on tbe 
arrangement stated in paragraphs 2 and 3 
being accepted and acted on and must fall 
with that arrangement. 

Accordingly the agreement cannot be 
accepted as adjusting the suit even in 
" ois., in regard to issues 4 and 7. 

It is contended by Mr. Wadhumal that 
the agreement was one by plaintiff to with- 
draw the suit, which can be inforced under 
Order XXIII, rule 3, even though he sub- 
sequently changed his mind. But the 
agreement itself says nothing about the suit 
being withdrawn, and on the contrary asl s 
the Court to pass a decree according to 
the so-cAlled ' compromise. And, even sup- 
posing there was an agreement to withdraw 
the suit, this would be a matter falling 
under Order XXIII, rule 1, and not Order 
XXIII, rule 8, unless there was some 
definite compromise which could be embodied 
in the Court's decree. In this case, as 
already shown, there is no such compromise. 

Accordingly we see no reason to interfere 
with the lower Court's order and dismiss 
the appeal with costa. 


: Appen! dined. 
VS ei уш . 89; 10 Bom. L В. 868, 
4) 10 Ind. Ова. 450; 0 B. L. В. 166. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
Отут, Revision Appiication No. 59 oy 1912. 
August 3, 1914. 
Present: —Mr. Orouch, A. J. O., and 
Mr. Boyd, A. J. O. 
KALIANBARTHI-—A»PPLIOANT 


versus 
ROCHANBAL wife of ISARBARTHI— 
OPPONENT. 
Iamatation Act (IX of 1908), Sch I, Art. 158— 
to astaside award—Commencement of 
: Material ¢ lari » 


point Я 

The period of limitation by Article 158, 
Schedule T, of the Limitation Act, 1908, for an eppli- 
ооп to set aside an award commences to run from 
the date of submission of the award to theiOourt, and 
not from the date of service of the nokioe. 

To give an erroneous decision on a point of law is 
not necessarily ee aay or with material 
irregularity. 


Mr. Isardas Oodharam, for the Applicant. 
Mr. Rupchand Bilaram, for the Opponent. 


JUDGMENT.—This application purports 
to be one to revise an order by 
Fawcett, Additional Judicial Commissioner, 
ordering an award to be filed. Asa matter 
of fact, no such order was passed by the 
learned Judge, the procedure laid down by 
clause 16 of the second Schedule, Civil Pro- 
cedure Oode, having been strictly followed. 
Judgment was given in terms of the award 
aud a dedree followed thereon. Mr. Isardas 
who has appeared for applicant has argued 
the case as if it were one to revise an order 
refusing to set aside ап award, and we 
will deal with it as such. Admittedly no 
appeal lies against such an order, butit ія 
conceivable that there might be a case in 
which the High Court would be justified 
in interfering by way ofrevision and even 
setting aside the decree. We must, how- 
yer, be convinced that the lower Oourt 
has acted in the exercise of its jurisdiction 
illegally, or with material irregularity. Prima 
facie there seems no case whatever for 
interference; the error, if there be any, was 
merely an erroneous decision оп а point 
of lew, but Judges have jurisdiction to 
decide wrongly ea well as to decide rightly, 
and to do so is not necessarily to act 
illegally or with material irregularity; but 
we have bean asked to give a decision on 
the point of law involved, as «being one 
that frequently arises and’ on which this 
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Oonrt on its appellate side has not yet 
given a decision. 

The order of reference was passed .on 
the 16th March 1912 and the award waa 
due on the 18th May. On the 15th May, 
the arbitrators appliedfor an extension, and 
the time for filing the award was extend- 
ed to the 30th June. No notine was 
given of this extension to the other side; 
not the practice to give such 
notice. The award was filed in Oourt 
on the 80th June during vacation. Notice 
was ordered to be served on the partios 
and notice was served on applicant’s Pleader 
on the 18th July. An application for a 
copy of the award was immediately put 
in and the copy was delivered on the 15th. 
The vacation ended on the 15th. On the 
18th July, applicant filed what was in 
clear terms ап application to set aside the 
award on the ground of the arbitrator’s 
misconduct. Ав it was filed after the period 
of ten days limited by Article 158 of the 
Schedule to the Limitation Aot, it was 
prima face the duty of the Oourt to refuse 
it; the Oourt did so, holding it to be time- 
barred. i 


Mr. Isardas contends that Article 158, 
literally construed and strictly applied, 
operates so harshly and so unjustly that 
a more generous construotion must be 
sought as the correct one. He points out 
that the Court is bound to give notice of the 
filing; such notice must be for the purpose 
of giving the parties opportunity to file 
objections ; that if the 10 days expire 
before the notice is actually served, the 
very object of the notice is defeated ; 
that if we read Article 158 of the Limi- 
tation Act with the provisions of clause 10 


_of the second Schedule, Civil Procedure Code, 


and construe them together as meaning that 
the period of 10 days is to run from the 
date of the notioe being served, we gei 
a reasonable and fair rule of law. This 
last contention receives support from a 
ruling by the Sind Sadar Oourt in 1897 
[Buli widow of Hasari v. Gianchand (1)] 
and thus demands serious attention. 


Under the provisions of the second 
Schedule, Civil Procedure Code, clauses 12-15, 
the Court has power:— 


(1) (1897) Varialsing’s Bind Badar Court Reports 1, 
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(1) To modify or correct an award. 

Gi) To pass orders as to costs. ‘ 
(їй) To remit the award. 

(iv) To set aside an award. 


Now an award can be set aside only on the 
ground either of the corruption or misconduct 
ofthe arbitrator, as defined in clause 15 (1) 
(a) and (c), or that one of the parties has 
been guilty of specified acts of frand. And 
it ia clear from the terms of clause 16 
that an award cannot be set aside unless 
an application be made that such be done; 
for, if the Oourt sees no cause to remit the 
award for re-consideration, and no applica- 
tion has been made to aet it aside, or the 
Court has refused such spplication, then the 
Court shall, after the time for making such 
application has expired, proceed to pronounce 
judgment according to the award. 

While thus the Court has power to modify 
or correct an award without any restriction 
as to time, it has no power to set aside an 
award unless a specific application has been 
put in within ten days of submitting the 
award. The words of Article 158 are clear and 
unmistakable. Even if we were to adopt Mr. 
Tsardas’ suggestion to its extreme and were 
to read the whole of clanses 10 and 16 of the 
second Schedule, Civil Procedure Code, with 
Article 158, even then it would, in my opinion, 
be equally elear that no application to set 
aside an award conld be admitted after the 
expiration of ten days from the filing of the 
award. 

If we trace back the history of the provi- 
sions, we find that there is no reason whatever 
to suppose that the Legislature has been 
guilty of saying something that it did not 
mean. The Indian roles as to arbitration 
have been copied closely from those obtaining 
in England ; and under the English proeedure 
a notice of motion to set aside an award must 
be given before the last day of the sittings 
next after the award has been made; whereas 
no time is prescribed within which an applica- 
tion to remit ап award must be made. 


The earliest provisions as to arbitration in 
India were contained in the Code of Civil Proce- 
dure Act VIII of 1859 and in sections 322, 
398, 324, a distinction was drawn between 
modifying, correcting and remitting an award 
on the one hand, and setting it aside on the 
other. The second sentence of seotion 824 
provides that апу application to set aside an, 
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award shall be made within ten days after the 
game has been submitted to the Oourt.” 
Section 820 runs thus :— 


" When an award ina suit shall be made 
either by the arbitrator or arbitrators, or by 
the umpire, it shall be submitted to the Court 
under the signature of the person or persons 
by whom it may be made, together with all 
proceedings, depositions and exhibita in 
the case.’ 


By the Limitation Act IX of 1871, the 
second sentence in section 324 of Act VIIT 
of 1859 was repealed and for it was substituted 
Article 155: 


155. Under the Ten days. 
Code of Oivil Pro- 
oedure to set amde 
an award, 


The last 19 words of the third column 
present some difficulty. It is evident that 
they referred to & special rule of one or more 
of the High Oouria Ina note to Article 
158 in Starling’s Limitation Act, 1877, there 
is в reference to an old rule, No. 155 of the 
Bombay High Court, whereunder either party 
might, on notice to the other, submit the 
award о а J udge in Chambers. Considerable 
difficulty &rose in the application of this rule 
in view of Article 155 for "submitted to the 
Court" meant “ handed in to the Registrar,” 
while “ notice of submission” had reference 
to a later proceeding before a Judge in Cham- 
bers. As the last 19 words of Article 155 
were not repeated in Article 158 of the 
Limitation Act of 1877 and never had any 
application to Bind, it is unnecessary for us to 
attempt to discover what they meant. 


Sections 516 and 522 of the Civil Procedure 
Code (Act X of 1877), which came into force 
on the 1st October 1877, run thus :— 


“516, When ап award ina suit has been 
made, the persons who made itahallsign it and 
cause it to be filed in Court, together with any 
depositions and documents which have been 
taken and broved before them; and notice of 
the filing shall be giyen to the parties,” 
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"529. If the Court sees no cause to remit 
the award or any of the matters referred to 
arbitration for re-consideration in manner 
aforesaid, and if no application has been 
made to set aside the award, or if the 
Oourt has refused such application, 
the Oourt shall, after the time for making 
such application has expired, proceed to give 
judgment according to the awarl, eto., eto." 

On the same date, the Ist October 1877, 
the Limitation Act KV of 1877 came into 
force and Article 158 was as follows:— 


158. Under the Ten days. 
Code of Civil Pro- 

cedure to set aside 

an award (Civil Pro- 

cedure Code, section 

522.) 

Now to file в paper on the part of а party 
is to place it in the official custody of the 
Clerk of the Court. To file on the part of 
the clerk is to duly place among the records 
of the Court with all proper endorsements, 
entries in registers, etu. To “filean award” 

to cause an award to be filed,” “to submit an 
award to the Court" and “to present an 
award to the Court” are all synonymous 
terms. " In the Indian Arbitration Aot, the 
word file’ is used indifferently to mean 
either the act of the arbitrator or party or 
the act of the Court staff. 

It would be dificult to devise expressions 
which would declare more clearly, the inten- 
tion of the Legislature that the. period of 
limitation was to run from the date of 
Submission of the award to the Court, and 
not from the date of service of the notice. 
Tha suggestion that the last 19 words of the 
old Article 155 were transferred to seo- 
tion 516, Civil Procedure Code, has no founda- 
iion. Notice of the filing” in section 516 
was quite different thing from “notice of the 
submission" in Articole 155. 

Nor has any case of “hardship” been made 
oui. If parties choose to withdraw a suit 
from the Oourtand submit it to a private 
tribunal, they must be presumed to have 
satisfied themselves that tho arbitrators 
selected are thoroughly trustworthy end 
that the other side can bo relied on to con- 
duct their case honourably and with 
reasonable expedition, though free from 
the discipline of the Gourt. The cases 
in which misconduct on the part of 
the anbitrator or of ons of*the parties 


When the award 
is submitted to the 
Oourt. - 
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such as to invalidate the award actually 
occurs, are in practice rare and ih may be 
fairly assumed that when such misconduct 
occurs, the aggrieved party is stimulated to 
a high degree of watchfulness and no award 
can be filed without his being immediately 
awate of it. Where no such attitnde of 
watohfulness is maintained, it may fairly be 
inferred that the grievance is merely techni- 


cal. Section 18 of the Limitation 
Act adequately protects an aggrieved 
party from the fraudulent conceal- 


ment of any misconduct entitling him to 
relief. But where there is no fraudulent 
concealment, vigtlanisbus non dormientibus jura. 
subventunt. 

If we look at the matter from the point 
of view of the arbitrator, the limitation 
imposed appears wholly reasonable. It 
would be most unfair to the arbitrator, 
and most inexpedient in the interesta of 
arbitration, to expose au arbitrator to 
the risk of being called on to answer to 
a charge of misconduct, which may seriously 
affect his reputation ва a competent and 
houourable man of business, weeks or perhaps 
months after he had destroyed his notes and 
dismissed the matter from his memory, by 
leaving the period of limitation extensible 
indefinitely by the slackness of one party or 
the deliberate evasion of service by the 
other. If а charge is to be brought at all, 
it must be brought with the utmost 
promptness: the period of limitation of the 
arbitrator’s liability must be absolutely 
definite and brief. 

As no case has been made out for our 
interference by way of revision, we dismiss 
the application with costs. 

Applecation dismissed. 


CALCUTTA HIGH COURT. 
Бвоохр Огур Arrear No. 1640 or 1911, 
April 29, 1914. 
Preseni;—Mr. Justice Holmwood and 
Mr. Justice Ohapman. 
ARABAR RAHAMAN- —DEFRSDANT— 
APPELLANT 
versus 
i1ISMAIL BBRAHIM AND ANOPHER— 
LAINTIFF3—HESPON DENTE. 

OGoatraxt Аж (IX of 1812), з 107 —Goniract to par 
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chase goodae—Faiwte to take delnery—Breach of 
contract-—Re-sale—Ascertamment of goods—Damages, 
principle of assessyag —Pleadyigsa tn mofussil —P» асїзов. 

The High Oourt sitting in second appeal .and 
dealing with pleadings in the mofuesil will not be 
po strict as it would be in cases framthe origmal 
side of the High Court 

Angullia v. Sassoon d Оо, 18 Ind. Oas. 705; 39 О. 
598; 16 О. W. N. 598, referred to. 

The defendant at Ohittagong agreed by a written 
бота to purchase from е plaintiffs ә certain 
ea ee cir Hr. 8.8. Lawada 
at a specified rate. The contract, after reciting the 
terma [0r pa eni af price, provided thet on failure 

the above terms. Бе Дагеле! markst-value 
OH QD be hs elie ол 
There was & note also to the effect that re-sale was to 
be at the option of thesellers, The chillies arrived at 
Chittagong on the steamer Kota ia, having been 
алыр ө Оо from the steamer Lawada. 
The defendant was given notice to takedelivary, which 
he failed to do. The plaintiffs sued for damages for 
breech of contract: 

Hold (1) that section 107 of the Contract Act 


FEY that the plaintiffs acquired their right of re-sale 


by the contract itself and, therefore, had по neéd to 
invoke section 107; 

:8) that the principle assessing damages laid 
down by section 107 and the Allahabad 


Court in Prag Narain v. Mul 10 A. 585 at p. 
БАІ, must be kept in view in this oase; 


(4) that the fact thas the of chillies 
brought to Ohittagong гате, рег! -a large con- 
signment of chilies Ех. 6 Lawada, did not 


affect the quantity which reached Ohittagong, Br. 
8.8. Lawada on another steamer and which, the 


notices maid, was set apert and appropriated to the 
defendant's use 


Appeal against the decree of the - District 
Judge, Chittagong, dated 22nd March 1911, 
affirming that of the Sub-Judge, second Court, 
Ohittagong, dated 3lat August 1910. 

FAOTS.—The material facts of the case 
wore these: The defendant in suit bya 
written contrast, dated 14th July 1909, bought 
802 maunds of Coconada chillies at Re. 17-4 
per maund from the plaintiffs. The contract 
was in this form:— 

AGREWMENT. 
Dated Chittagong, 14th July 1909. 

Bellers.—Kbrahim  Soleman Salehji and 
Oompany. 

Bwyers.—Kaji Arabar Rahaman and Com. 
pany of Feni. 

Goods.—Ooconada chillies Hx. 8.9. Lawada, 
voyage 160. 

QUIM: —-(808) three hundred and two 
maunda 


Bate Ha: 17-4. Bupees seventeen, an 
four only per maund, USERS 
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Earnest money—(if any)— Ha. 302, three 
hundred and two only. 


TERNS. 


1. Goods deliverable Ex—godown within 
2 days from steamor’s arrival at Ohittagong. 

2. Price to be paid before delivery in 
all cases in cash. In special cases of credit, 
the price to bear interest at...per month. 

8. On failure to fulfil the above terms, 
difference of market value to be recoverable 
by the sellers on a week's notice. 

N. B.—Re-sale to be at the option of the 
sellers. 

On 19th July chillies arrived at Ohitta- 
gong onthe steamer Katoria having been 
transhipped at Calcutta from the steamer 
Lawada. On 21st July the plaintiffs ‘pant а 
letter to the defendant stating “that chillies 
you purchased from us arrived here per 8.8. 
Katoria, voyage 284,” and asking him to take 
delivery. 

The defendant did not ‘take delivery and 
the plaintiffs instituted this suit to recover 
damages for breach of contract. 

Both the Oourts below deareed the plaint- 
iffa! suit in a modified form and the defend- 
ant appealed to the High Oourt. On the 
hearing of this appeal, it was pressed on the 
Oourt that the plaintiff should have been 
held bound to their allegations made in the 
plaint and not allowed a deoree on their 
right of re-sale as contained in the contract 
above set forth. This point was not taken 
in any of the grounds of appeal on behalf of 
the defendant-appellant and was the occasion 
for the first observation made by the Court in 
the course af their judgment. 

Babu Ramdayal De, for the Appellant. - 

Babu Probodh Kumar Das, for the Respond- 
ent. 


JUDGMENT .—This is an appeal from 
the judgment and decree of the learned 
District Judge of Ohittagong who, agreeing 
with the Court of first instance, has held 
that the defendant is liable to pay to the 
plaintiffs Ha. 450 as damages for breach 
of contract. He alao dismissed the plaintiff,’ 
cross-appeal in respect of the set-off of Re. 808 
bui about this there із по further appeal 


here. , 


The contract on which m suit is used 
&ppears at page lá of the paper-book, and 
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the questions which arise upon that contract 
are, firstly, whether upon the plaint the 
plaintiffs are entitled to ask for any relief 
except that by re-sale. Many other questions 
have been raised by the learned Vakil who 
has appeared for the appellant, some of 
which do not appear in his grounds of 
appeal. 

It is sufficient for us to say, in the first 
place, that we cannot be so strict sitting 
here in second appeal and dealing with 
pleadings in the maffusil as the learned 
Judges in the cage cited in Ahgulia v. 
Sassoon & Оо. (1) held it their duty to bein a 
case from the original side of this Court. 
But the plaint was apperently based on the 
right of re-sale and the plaintiffs are entitled 
to compensation on the seme principles as 
it was given in the case of Prag Narain v. 
Mul Ohand (2). 


With reference to the other contentions 
‘we will briefly give our opinion. We fnd 
that section 107 applies to this case. We 
think that the plaintiffs did not rescind the 
contract by the notices, Exhibit 4 and Exhibit 
26. No doubt, as was held by the Full Bench 
in the case of Moll Schutte $ Oo. у. Luchms 
Chand (3), the plaintiffs acquired their right 
of re-sale by the contract iteelf and, there. 
fore, had no need to invoke section 107. But 
. the principle of assessing- damage laid down 

by that section and by the Allahabad Court 
in the cage we have above referred to must 
be kept in view in this case, as the lower 
Courts have not imposed the full penalty 
prescribed by the contract, but going оп the 
principles of equity have fixed as the 
reasonable date a date earlier than that 
on which the plaintiffs actually re-sold the 
goods. 


It is sought to bring this case within the 


rule in Angulta v. Sassoon Фф Oo.-(1). But 
apart from what we have alreadyheld as to 
pleadings in the maffwsnl,we are unable to 
.hold on the materials before us that the 
goods were not ascertained or set apart for 
the defendant’s nse. The fact that’ 302 
maunds of chillies originally formed part of 
a larger consignment of chillies Юк. steam- 
ship Lawads does not affect the 302 maunds 
“which reached Ohittagong "Ex. steamehip 


(2) 19 A. 585 at p. 541; A. W. М. (1897) 150. 
(8) 25 0.506,20. W. N. 988, .„ 


DEDE CHER 568; 16 О. W: N. 508. 
19 
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Lawads on another steamer and which the 
notices say were set apart and appropriated 
to the defendant’s use. The learned Judge 
in the lower Appellate Court found this on 
the facts of the case. He says: "Exhibit 3” 
(which is not before us), “clearly specified 
thatthe chillies purchased by the defendant 
had arrived, and I think that this was a 
sufficient notice to the defendant of their 
arrival and we may add of their being at 
his disposal. The grounds of appeal do not 
in any way reise this question of ascertained 
goods, and as it is a question which depends 
largely on facts and was dealt with us we 
have seen in the lower Appellate Court, we 
cannot take it any further than we have 
indicated. 

The difference in the identity of the 
steamer, on which such stress is laid in the 
written statement and in the grounds of 
appeal is wholly irrelevant, and we are glad 
to find that during the very prolonged course 
of argument this point has not been -pressed 
upon us. The chillies were those shipped 
in the Lawada, aud the particular parcel 
was transhipped to the steamship Katoria 
for conveyance, to the plaintiffs in Ohitte- 
gong. We think that the case has been 
dealt with according to law in the lower 
Ooürtand а just and HRODeE: decision has 
been arrived at. 

Damages have been fixed on thie ascertain- 
ed fall of price as shown by the notice of 
the 19th August. This ів a concession to'the 
defendant against which no cross- objection 
has been taken. 

As regards the order to set-off one decree 
against the otber, we can find no authority 
that this cannot be done. It is perhaps 
irregular and should have been left to subse- 
quent execution. But this is a matter of 
form and not a matter of substance. The 
appellant can gain no possible advantage, as 


-under Order XXI, rule 18, he is precluded 
‘from executing his smaller decree in face of 


the plaintiffs larger decree and he can only 


wet it off. Then the executing Courts are 


admittedly the same and the decreeing 
Courts are only technically different by 
reason of section 38 of the Small Cause 
Courts Act, and there is indication in several 
Bombay rulings that the Small Oanse Oourt 
would have had jurisdiction to deal witha 
claim of set-off beyond its own pecuniary 
jurisdiction. 


CHABTERED BANK Є VELLAIAPPA CHETTY. 


As regards the alleged error inthe decree 
for costs, the facts are not clearly stated 
either in the printed book or by the learned 
Vakil who argued this appeal. We leave it 
to the lower Court to look into the matter 
and ве е it. 

The appeal is dismissed with, costs. We 
assoas the hearing feo at two gold mohurs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
A»PAAL AGAINST ОврЕв No. 7 or 1914. 
October 26, 1914. 

Present; —Mr. Justice Sadasiva Aiyar and 

.. Mr. Justice Napier. 

Tur OHARTERED BANK or INDIA, 
AUSTRALIA anp CHINA, 
THROUGH Its Agent, T. A. В. О. T. 
ARUNACHALAM OHETTY —Oovwrza- 
PECTIUELS = DECRE -HOLDER 
APPELLANT 


versus 
K: P. VELLAIAPPA ОНЕТТҮ акр OTHERS 


—-Раттттохевв-—Вевронриятз. 
Hindu Law—Nattukkottai Ohettiee — Family р оре! іу 
and trads amste, whether distinct. 
In the caso of Naitukkottui Ohetties, their family 
Should be treated as trade м &nd по 
у pro- 


should be made between 
eis and the trade assets. 

Appeal from an order of the Court of the 
Subordinate Judge of Ramnad, at Madura, 
dated the 8th December 1918, in Execution 
Application No. 892 of 1918, in Execution 
Petition No. 95 of 1913 ‘Ga Oivil Suit 
No. 154 of 1911 on the file of the P hine Court 
of Lower Burma). 

Mors. К. Sri» vasa Atyangar and A. 
Krishnancams dAtyar, for the Appellant. 

Мт. 'N. Ramachandra Atyar, for the Re- 
spondent. 

JUDGMENT.—The Subordinate Judge's 
order cannot be supported. Rule 50 of the 
Order XXI of the Oode of Civil Proce- 
dure relied on by the Subordinate Judge 
has no application, as no property of the 
minor defendants not involved in the family 
trade was sought to be attached or sold. 

As regards the contention (accepted by 
the learned Subordinate Judge) that the 
family property in Pallateen must be proved 
to be the assets of the Rangoon Firm 

(which is not different from the family Firm 
known as K. P. Firm, it being only ‘a 
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branch of the K. P. Firm), we follow the 
rulings in Ohsdambaram Chetty v. Ramasams 
Ohettiar (1) and Appeal Suit No. 169 of 
1913 that “in the case of Nathnkottai 
Ohetties, their family property should 
be treated as trade assets” and- that no 
distinction should be made between the 
family property and the trade assets. 

The Subordinate Judge’s order is set 
aside and the Petition No. 892 of 1913 
in Exccution Application No. 95 of 1918 
will stand dismi with costs in this 
and in the lower Courts the attachment 
order being revived. 

The execution proceedings are transferred 
to the file of the temporary Subordinate 
Judge of Sivaganga. 

Order set aside. 
(1) 26 Ind. Oax, 011; 27 M. L. J. 681. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Бесонр Отт, АррвАг No. 245 or 1918. 
July 8, 1914. 
Present: —Mr. Kanhaiya Lal, А. Ј. С. 
Musammai VISHUNATH KUAR аир 
OTHEUS—DEYBRNDANTÓ— APPELLANTS 


versus 
Thakur GAURI SHANKAR AND OIHERB— 
PrarsTIFFS—HRB8POXDENTS. 
Occupancy right, relrnquishment of, by oa-propristor 
—Agreemont, voluntary, valdily — of —. 
converted by ee-proprietor into rent-free holding 
for life—KFyectment—Trespasser-—Jurisdiction of Civil 
Court—Oudh Rent Act (XXII of 1888), s. 7 A, ci. (4). 
A yolun agreement entered into 
‘ore the enactment of 
the Oudh Rent Act, to relinquiah his occupancy rights 
arising in respect af his sir land in consideration of 
his holding that land rent-free for his life-time, cannot 


be regarded as invalid or forbidden a Bier 
successors-in-intarest of the er. 
«Ше ME sieer ble So labis d 


as trespassers through the Civil Court. 
Gaya Singh v. Udit Singh, 18 A. 896 А. W. М. 
(1891) 140 Binda 


Behea, 11 О. O. 845; Hirday Behari v. Prag 
Tiwari, 11 Ind. Cas. 527, 14 О. О. 144 Bhikham 
v. Ghasi Ram, 10 О. О. 248; and Raghubens Sahai v. 
Brijnandan Lal, 1 Ind. Oas. 781; 6 A. L. J. 477, 
referred to. 

Appeal from the decree of the District 
Judge, Hardoi, dated 26th March 1913, 
modifying the order of the Subordinate Judge, 
Unao, dated 27th June 1912, 
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Babu Puitoo Lal, for the Appellants. ' 
- Mirsa Sami Ullah Beg, for the Respondents. 


JUDGMENT.—Gaya Bakhsh wad the 
owner of a 6-btswas share in several villages. 
His sharesin villages Parsanda and Mahauha 
were sold by auction in execution of a decree 
and were purchased by Raghubar Sahai and 
Dwarka Prasad respectively. At the ‘time 
of the auction-sale he was holding some 
sr land in the said villages, in regard to 
which he entered into an agreement with the 
&uclion-purchasers on the 16th Janurry 1899, 
whereby he ` limited his possession’ and 
enjoyment of the said land to his life-time 
and agreed that it would revert after his 
death to the atiction-purchasers in considera- 
tion of the purchasers allowing him to hold 
the same rent-free for his life. His shares 
inthe other villages were sold by him to 
Sheodat Singh onthe 13th January 1897. 
In regard to the sir plota standing in those 
villages, & similar agreement was executed 
on the 16th January 1897 whereby Gaya 
Bakhsh was allowed to hold the same free 
of rentfor his life. Gaya Bakhsh died in 
March 1910 leaving a nephew Brij Bhukhan 
Ham. The present suit was filed by the 
plaintiffs, who are the successors-in-interest 
of Raghubar Sahai, Dwarka Prasad and 
Sheodat Singh, for possession of the land 
granted rent-free to Gaya Bakhsh for his 
lifetime and fordamages, on the allegation 
that Brij Bhnkhan had no right to retain 
possession of the same. The validity df the 
above agreements forms one of the important 
questions at isque in this case. t 

The sale took place when section 25 of the 
Oudh Laws Act was in force, by which & 
right of occupancy was granted to an ex- 
proprietor in respect of so much ofthe land 
in his cultivating occupancy at the time of 
the sale as the Deputy Commissioner might 
determine, subject to the payment of rent for 
land so determined at the rate fixed by the 
Deputy Commissioner under the provisions 
of the Oudh Rent Act. The section did not 
contain any prohibition against alienation, 
transfer, or relinquishment of the right of 
occupancy. But by section ð of the Ondh 
Rent Act it was provided that tenants who 
had lost all proprietary right, whether superior 
or subordinate, in the lands which they held 
or cultivated within 80 years next before the 
thirteenth day of February 1856, would be 
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deemed to possess a heritable, but not & 
transferable, right of ocoupancy in the land 
во .held or cultivated on the 24th day of 
August 1886. Nothing contained in that 
section, however, affected the terms of an 
agreement in writing entered into between 
the landlord and the tenant after the date 
on which the first Oudh Rent Act (XIX 
of 1868) came into force. There was no 
provision at that time in the Oudh Rent Act 
that а tenant with a right of occupancy of 
the kind created by section 25 of the.Oudh 
Laws Act was subject to the same disability 
as that imposed on certain classes of tenants 
having a right of ocoupancy under section 5 
of the Oudh Rent Act. Section 7A of the 
Act was added by section 2 of Act IV of 
1901 to make it clear thata tenant with a right 
of occupancy of the kind referred to in section 
25 of the Ondh Laws Act was subject to the 
same disability as tenants having rights of 
occupancy under section 5 of the Oudh Rent 
Act. An agreement entered into between 
Gaya Bakhsh and the predecessors-in-interest 
of the plaintiffs prior to the enactment of 
section 7A, clause (4), of the Oudh Rent 
Act cannot, therefore, be regarded as invalid 
or forbidden by law. A voluntary relinquish- 
ment by an ex-proprietary tenant of his right 
of occupancy in favour of the landlord or the 
sale of an occupancy tenure by a tenant in 
favour of his landlord has been held to be 
vaild and not forbidden by law-—Gaya Singh 
v. Гай Siugh (1), Binda Prasad v. Rajendra 
Prasad (2), Mithan Kunwar v. Musammat 
Behea (3), and Hirday Behari v. Prag 
Tiwari (4)—though в suit to enforce such an 
agreement to relinquish or sell may not be 
maintainable.— Bhikham v. Ghasi Ram (5), 
and Raghubans Sahai v. Brijnandan Lal (6). 
In this case Gaya Bakhsh voluntarily 
relinguished his ex-proprietary rights on the 
date of the agreement and converted himself 
into a rent-free grantee, holding for his life 
under the terms of the agreement. The 
defendant-appellant, Musammat Vishunath 
Kuar, and her son, Brij Bhukhan, who died 
during the pendency of the suit, had no right 
to take possession of the land after the death 


(1) 18 A. 886, A. W. N. (1891) 140, 
12) 10 О. О. 235, 

8) 11 О. 0. 845. 

З 11 Ind. Cas. 527; 14 О. О. 144, 
5 
6 


10 О. О. 248. 
1 Ind Oas 781, 6 A. І, J. 477, 
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of Gaya Bakhsh Singh and must, therefore, be 
treated as trespassers liable to ejeciment 
through the Civil Oourt. The other 
defendants denied that they were in posses- 
gion of the property in dispute and alao 
opposed the plaintiffs’ claim onthe grounds 
urged by Brij Bhukhan. It is admitted that 
the names of the other defendanta are not 
entered in the revenue papers in respect of 
the lang in suit and it ів not shown that they 
are oolluding with Brij Bhukhan and are in 

ion of the land on his behalf. They 
cannot, therefore, be made liable for damages 
or costs. . 

The appeal of appellants Nos. 2, 8 and 4 is 
allowed in so far that they will be exempted 
from the decree. The appeal of appellant 
No. 1 is dismissed with costa. 

Appeal dismissed. 


ALLAHABAD HIGH OOURT. 
Purvr Counc, APPLICATION No. 28 or 1918. 
December 5, 1914. 
Present:—Sir Henry Richards, Kr., 
Ohief Justice, and Justice Sir 
. P. O. Banerji, Kr. 
MOHAMAD WALI KHAN—Piaprrizr— 
APPLIOANT 


versus 
MOHAMAD MOHIUDDIN KHAN— 

AND OTHSRS—DEFENDANTS—Hw@sPORDENTS. 

Appeal to Privy Ocunol—Connected appeals—One 
‘appeal allowed, another dssprivced—Leace to appeal 
granted in appeal which was allowed—Other appeal, 
whether fit case fo leave to appeal to be granted, 

Tero connected first appeals arising out of the samo 
suit were disposed of by the High Court. In one of 
the appeals the High Oourt confirmed the decusion 
of the lower Court and m the other reversed it. The 
pamo i was involved in both the appeals 
Leeve appeal to the Privy Council was given in the 
one in which the High Oourt had reversed the judg- 
ment of the Оош% below. 

Hold, that under the circumstances the other case 
also was o fit one for appeal to His Majesty in 
Council. . 

Application for leave to appeal to His 
Majesty in Council. 

FACTS of the case appear fully from the 
judgment. | 

Mr. 'Abdur  Raoof, for -tbe Applicant:— 
The oonnected Appeal No. 29 of 1913 
raises the same grounds as this appeal. We 
are entitled to get a certificate in it as it 
satisfies the requirements of section 110, Civil 
Procedure Code. In this appeal, although 


this Court upheld the decree of the lower 
Court, & questions of law is involved. This 
Court in effect decided that we are estopped 
from raising certain question on account of 
an award as regards other proparties, and I 
submit that we are thus entitled to appeal. 
[Rionanps, О. J.—It is nob enough that the 
question should be one of law, it is neceasa 
that it must be a substantial question of law. 
Moreover, as we are entitled to appeal in 


_the connected appeal, which is based on the 


same grounds and in which the same ques- 
tions will have to be decided, we should be 
allowed to appeal in this matter also. 

Order XLV, rule 4, Civil Procedure Code, 
indicates the general policy of the law. 
There two suita are allowed to be consolidat- 
ed for the purposes of appeal if the decision 
in the two suits is based on the same 
grounds and raises practically the 
questions. Our case is stronger. The ap- 
peals inithis Court arose out of the same suit 
and our appeals to the Privy Oouneil reise 
substantially the same questions in both. 
The result of not allowing us to appeal in 
one case will be that on practically the same 
matters there may be two conflicting decisions 
one of the Privy Council and one of this 
Hon’ble Conrt. 

Dr. Sunder Lol (with him Dr. Теў Bahadur 
Sapru), for the Respondents:—In order 
to entitle the appellant to appeal to the 
Privy Council, the requirements of sec- 
tion 110, Oivil Procedure Code, must be 
fulfilled. There must be some substantial 
question of law involved in this appeal, as 
this Court affirmed the lower Oourt’s decree. 
The Privy Council may give special leave 
to appeal, as itis not bound by any such 
rules, but the powers of this Oourt as re- 
gards certifying are limited to the powers 
conferred by section 110, Civil Procedure 
Oode. 

[Rionanps, О. J.—Are we not empowered 
under Order XLV, rule 8, taken together with 
section 108, clause (c), to certify in cases like 
the present? ] 

The scope under which leave to appeal can 
be granted was indicated by the Privy Coun- 
cil in Mohichand v. Ganga Pershad Singh (1). 
They held that there must be some question 
of publio importanoe or substantial question 


(1) 24 А. 174 4 Bom L. B. 180; 6 O. W. Ж. 362; 29, 
I. A. 40 (P. O.). i 


. 
* 
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of law involved. I submit that the’ same 
test should be applied here. 

JUDGMENT.—The value of the subject- 
matter of the suit out of whioh this appeal 
arises and of the proposed appeal to His 
Majesty in Council exceeds Rs. 10,000, but 
this Court affirmed the decree of the Court 
of first instance. We have, therefore, to see 
whether the case fulfills the requirements of 
section 110 of the Code of Civil Procedure, 
or is otherwise a fit one for appeal to His 
Majesty in Council. 

The question which is involved in appeal 
No. 29 is involved in the proposed appeal. 
Both appeals arise out of the same suit. To 
a large extent at least the decree of this 
Court will be wrong in the event of their 
Lordships of the Privy Oounoil differing from 
the view taken by this Court in Appeal 
No. 29. We think, therefore, under the 
special circumstances of this case that ‚ө are 
justified in certifying that the case is "other- 
wise a fit one for appeal to His Majesty in 
Oouneil," and we во cartify. 

Leave granted, 


MADRAS HIGH COURT. 
ArPmaLB8 Nos. 216 аир 217 or 1911. 
October 6, 1911. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Spencer. 
Ix No. 216 oF 1911 
M. Б. Rx. UMADE RAJAH BAJE 
DAMARA. KUMARA OHINNA 
VENKATAPPA NAYANIM BAHADUR 
VARU-—PLADITIFF—ÀPPRLLANT 
versus : 
M. В. Rx. UMADH RAJAH RAJE 
DAMARA KUMARA THIMMA NAYANIM 
BAHADUR VARU AND OTHERS— 
DaraxpANTS—HBSPONDENTS 
AND 
Ix No. 217 о 1911 
М.Е. Ну. UMADE БАЈАН RAJE DAMARA 
KUMARA SESHAOHALAPATHI 
NAYANIM BAHADUR VARU, рр, AND - 
ANOTHER —-PLAINTIFES—APPELLARTS 





" . versus 
M.B.Rr.UMADE RAJAH RAJE DAMARA 
KUMARA THIMMA NAYANIM 
- BAHADUR VABU AND OTHRES— 


DzraNDANTS—HBPONDANTS. 

Hinds Lotwo—Marntenancs, agreement embodied 
в deores or order, „айне of—Comprowiss affecting 
m snoveabla property sexther registered nor vncorporated 
^ decree, value qf—— Agreement oreatéhg future vuteresi 


. 


эъ favour of unborn persona, tohether +айа A 


nor iuocorparated in a decree or order of e Oourt. 

An amount provided as maintenance for a member 
of à family does: not ‘lose ita character of 
increased ог decreased undere change Ps orcum- 
sianoeog as a maintenance allowance by being embodied 
in an instrument or & decree. 

Rav«la Parti Ohelamamna v. Ravula Parti Rama 
Row, 12 Ind. Cas 317; 10 M. L. T. 232, 21 М.І, J. 
870, (1911) 2 M. W. N. 205, 86 M. 46; 


Pattar v. Vembammal, 14 M. L. J. 


Gsess Chand Roy v. Sambhoo Chand Roy, 5 W. R 08 
(P.O O.), referred to. 

Anagreement which creates a future interest in 
immoveable property in favour of persons unborn, 
imposes в restraint upon alienation contrary to the 
principles of Hindu Lew and is, therefore, invalid 

Chand: Ohurn Barua v. Bidheswari Debi, 10 О. 71; 
15 L A. 140, followed. 


Appeals against the decrees of the Court 
of the Temporary Subordinate Judge of 
North Arcot, in Original Suits Nos. 17 and ' 
9 of 1910, respectively. 

Mr. S. Srinivasa <Atyangar, for the Appel. 
lente. 

Mossrs. Г. A. Gosidarighaoa Ayar, 
T. Narasimha Iyengar, Т. V. Muthukrishna 
Arwar, К. Bashyam Atyangar, .G. Vonkata- 
ramayya, Venkata Subha Rao, Radhakrishna 
Iyer, P. Venkatrama Rao, B. Varadachariar, 
for the Respondents, 

JUDGMENT. 


Враховв, J.—The first defendant in these 
suits is the present semimdar of Kalahasti, 
an impartible estate. The lst plaintiff in 
Original Suit No. 9 of 1910 and the sgle 
plaintiff in Original Suit No. 17 of 1910 
are brothers of the lst defendant. 
The 2nd plaintiff in Original Suit No. 9 
of 1910 is the minor adopted son of the 
lst plaintiff. They brought these guits for 
a declaration of their rights to maintenance 
at the rate of Rs. 650 per mensem and 


‘for recovery of the same with arrears and 


interest as a charge upon the estate. They 
also claimed priority over the mortgage 
rights of certain mortgagees, who where 
made parties to the snit, and thus raised 
questions which need not now be considered as 
they are not pressed in these appeals. The 
lst defendant acknowledged that the plaint- 
iffs were entitled to be maintained out 
of the estate; but pleaded that the financial 
condition of the estate was such thit he 
could not afford to give his brothers more 
than He. 400 per mensem, whioh was in 
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fact" the amount that they were receiving 
during the period when the estate was 
under the management of the Court of 
Wards. The lower Court gave the plaintiffs 
a decree for Rs. 400 per mensem during 
their joint and several lives for the main- 
tenance of their branches of the family 
and directed that tho sums due on account 
of pest and future maintenance at this 
rate should be recoverable as a charge upon 
the estate. From this the plaintiffs appeal 
on the ground that the amount awarded 
should not have been leas than Rs. 650. 

The position taken for the appellants is 
this. The present Ist defendant brought a 
suit, Original Suit No. 12 of 1890, for 
partition against the then semindar Muthu 
Venkatappa, to which all the brothers were 
made parties. It ended in а compromise 
in which the estate was declared to be 
impartible and the succession to it was 
declared to be governed by rules of 
primogeniture. Simultaneously it was agreed 
that the semindar's brothers, including the 
present plaintiffs and the Ist defendant, 
Ата their male descendants should be entitled 
to а maintenance allowance from tlie income 
of the estate of Rs. 600 per mensem for 
the first ten years and of Rs. 700 per 
mensem thereafter. The District Oourt 
passed a decree in terms of the compromise, 
but on appeal the High Court held in 

Venkatappa Nayanim v. Thimma Nayantm(1) 
that the stipulations which were outaide 
the scope of the suit should not have been 
embodied in the decree, and these incladed 
the stipulations as to allowances, so they 
were excluded. 

After the death of Muthu Venkatappa, 
Akkappa succeeded to the semindani and 
during his time two of the brothers 
of Muthu Venkatappa ыз, the present 
4th defendant and the father of the 
8th defendant, brought suits against Akkappa 

in respect of their maintenance allowances 
aid obtained consent decrees for Rs. 650 
per mensem. The other brothers, vis., the 
lat plaintiff in Original Suit No. 9 of 1910 
and the plaintiff in Original Suit No. 17 of 
1910 and the present semindar, got re- 
gistered agreements executed (Exhibits A, 
О and I) with Akkappa in similar terms 
of Re. 650 рег mensem. On the death of 
Akkappe the Ist defendant became semsndar, 
(1) 16 M. 410. 


Now it is urged that the appellants have 
by virtue of Exhibits A and O, become 
creditors of the estate and not mere 
maintenance holders, that the agreements 
are binding on all the successors of the 
semindar who executed them and that, there- 
fore, no less sum than what was agreed upon 
therein can now be given as maintenance. 
Further it is argued that the compromise, 
having been entered into as a settlement 
of certain olaims to portions of the estate, 
із binding on all who took part in it and 
their representatives, and creates vested 
rights in favour of those whose rights are 
declared in it. 

Lastly, it is contended on the evidence 
that the amount claimed was not excessive 
and that the estate could well afford it. 

On the last point I agree with the Bub- 
ordinate Judge's opinion that nothing more 
than Re. 400 is proper and reasonable for 
the reasons given in paragraph 10 of his 
judgment. 


As forthe other points now taken in the 
appeals, itis noticeable that Exhibit A, though 
purporting to have been executed in pur- 
snance of the rasinamah in Original Suit 
No. 12 of 1890, contains terms very different 
from the compromise petition (Exhibit D). 
Not only is the amount of maintenance 
different in the two documents, as I have 
already stated, but the periodical instalments 
in which peyments are to be made are 
different, and Hxhibit D states the source 
to be the income of the seméndari whereas ~ 
Exhibits A and О provide for recovery of 
the allowance from the estate as well as its 
incomes, Exhibits A and C are three 
years later than Hxhibit D. 


It is thus impossible to treat Exhibits 
A and O as having the same force and 
binding character as a decree іп в suit 
terminating litigation and compromising & 
bona fide claim to property. Nor сап the 
appellants rely on those terms of the oom- 
promise (Exhibit D) which have not passed 
into a decree or order of Court so far as 
they affect the immoveeble property compris- 
ed in the document, вя the agreement of com- 
promise was not registered (Vide Ravula Parti 
Ohelamanna v. Racula Parti Rama Row(2). Ex- 


hibits А and О are registeredand purport to be 
(2) 12 Ind. Ces. 317; 36 M. 46; 10 М.І. T. 282; 21 
X. L. J. 870 (011) 2 М. W. М. 265. 
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agreements relating to the payment of 
maintenance allowances, as is distinctly 
stated in the first clause of the documents. 

An amount provided as maintenance for 
& member of a family does not loge its 
character as & maintenance allowance by 
being embodied in an instrument or decree, 
the character, I mean, of being liable to 
be increased or decreased undera change of 
circumstances [Vide Goptkabat v. Dattatraya 
(8), Subramaniam Pattar v. Vembammal (4), 
and Maharajah Grees Chund Roy v. Sambhoo- 
Ohand Roy(5)]. For these reasons alone I con- 
sider that the Subordinate Judge had power 
to direct the 1st defendant to pay maintenance 
at a lower rate than Rs, 650. But as 
reliance is placed on the binding character 
of the registered documents under which 
it ia claimed that plaintiffs and their male 
heirs have acquired в right to an hereditary 
annuity for all time, І may observe that in 
во far as Exhibits A and О provide that 
Seshachalapati and Venkatapps and their 
male descendants have a veated right to 
recover the fixed allowances through the 
present semindar and after him through 
the rightful owners of the semsndori or their 
heirs, assignees, executora, administrators, 
trustees, eto., from the estate and its incomes 
by declaring в recurring charge on the 
Kalahasti estate, these documents create 
a future interest in immoveable property 
in favour of persons unborn, and thus impose 
a restraint upon alienation which is contrary 
to the principles of Hindu Law. In exolud- 
ing females and collaterals they provide 
for в line of succession not according to law, 
and they are, therefore, invalid. [vide 
Mukhopadhyay’s Law of Perpetuities in 
British India, pp. 123 to 128and the Privy 
Council decision in Ohand: ‘Churn Barua v. 
Sidhenoari Debt (6) ]. 


І would, therefore, dismiss these appeals 
with costa. 


The 3rd respondent in Appeal No. 216, who 


gota consent decree in Original Suit No. 
33 of 1895 (Exhibit E) on 22nd April 1896 
for maintenance allowance of Rs. 650 per 
mensem, has filed a memorandum of objec- 
tions claiming priority over the appellant’s 


B 24 В. 886, 2 Bom. L. В. 191. 
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right, on the ground of his decree being 
prior, in point of time to Exhibit C which 
is dated 17th November 1896. 

In these suits it is unnecessary to determine 
questions of priority between the various 
maintenance holders inter se, seeing that their 
right to receive maintenance rests in the 
first instance not. on their decrees or agree- 
ments but on their relationship to the 
owner of the semtndart. 

The objection msmorandum in Appeal No. 
216 of 1911 is for this reason dismissed with 
costa. That in Appeal No. 217 is out of time 
and is also dismissed with costs. 

Sanxanan Narr, J.—I agree. I think that 
considering the income of the semindars, 
Re. 400 is в fair rate of maintenance. 

The terms of the compromise in Original 
Suit No. 12 of 1890 relating to maintenance 
were not embodied in the decree. It is 
not those terms that are now sought to be 
enforced. The subsequent registered agree- 
ment of 1896 is во, far as the rate is con- 
cerned, only binding on the semtndar who 
executed it. It is not shown that it was 
executed under the circumstances which would 
make it binding on the succeeding semindars 
who take the property in their own right. 

It was not contended, nor could it be 
successfully contended, that the maintenance 
formed such a charge on the semindari as 
would preclude the semindar tor the time 
being from  alenating portions of it for 
necessary purposes. It would be unreasonable 
to hold in the circumstances that the main- 
tenance is & fixed unvarying amount. 


Appeals dismissed. 


PUNJAB OHIEF COURT. 
Figgr Огт. Misceuraxgous Appeat No. 775 
or 1913. 
June 18, 1914. 
Present:—Sir Alfred Kensington, Кт., 
Chief Judge. 
LAL SINGH AND anotHar—Opnyactors— 
APPELLANTS 
versus 
SHAM LAL AND ANOTEHER—HRSPONDERTR. . 
—Guardions and Wards Act (ҮШ of 1800), s, 24— 
Hai rvage of minore—Court’s duty. 
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It is no part of а Oourt/s duty under the Guardians 
and Wards Act to aasume direct rosponmbility for the 
marriage of a minor of whoso person в ian has 
been appointed. It would be better if the Oourt 
simply declines to either sanction or prohibit the 
marriage of the minor to a partionlar porson and 
leaves the parties concerned to settle their disputos 
among thernselves. 

Miscellaneous first appeal from the decree 
of the District Judge, Gurgaon, dated the 
18th of March 1913. : 

Lala Dunt Ohand, for the Respondents. 


JUDGMENT.—The facta of this curious 
dispute are as follow. Rattan Lal Banis 
died in 1911, leaving & daughter named 
Chambeli, aged about 16. Sham Lal, brother- 
in-law of Rattan Lal, applied to be made 

ian of her person and was во appointed 
on 10th October 1912, this Court declining 
io interfere on 8rd December 1914, 

Inthe meanwhile one Lal Singh, now 
appellant, came on the scene, alleging that 
- Rattan Lel had betrothed Ohambeli to his 
‘gon some three years before, while Sham 
Lal wished her to marry а man named 
Ghisa, who appears to be aged 28 (not 36 
as stated in the present appeal). The Court 
did not go into the question of the previous 
betrothal, but after getting Ghisa medically 
examined had upall the parties, Ohambeli 
inoluded, on the 18th March 1913 and allowed 
her to make her choice. She selected Ghisa, 
and the Court thereon sanctioned marriage 
to him, while to satisfy Lal Singh Rs. 125 


was deposited in Oourt by Sham Lal, as 


being the sum which Lal Singh said he had 
expended оп betrothal odremoniss. The 
order ва to this sum was that Lal Singh 
could draw it for himself at any time up to 
& year. 

Lal Singh, not unnaturally, appealed 
against this very summary order of 18th 
March 1918, and on the 15th May this 
Court prohibited marriage to Ghisa till 
further orders. It now transpires that 
Ohambeli had been in fact married to Ghisa 
on 27th April 1913. She has been since 
living with Ghisaand,it is said, with the 


usual result, though this cannot be verified.- 


The District Judge . evidently acted in 
good faith for what he considered to be the 
best interests of the girl but it is no 
part of & Court’s duty under the Guardians 
and Wards Act to assume direct responsibili- 
ty of the kind, and it would have been 
Better ifthe District Judge had simply 
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declined to either sanction or prohibit the 
marriage to Ghisa, leaving the parties con- 
cerned to settle their dispute among 
themselves. Reference may be made to 
section 24 of the Act and to the rnling in 
Bai Diwali v. Moti Karson (1). 

However now that the marriage haa taken 
place I decline to still further complicate 
matters by interference, and the appeal is 
accordingly rejected. If the sum of Rs. 125 
is still in deposit in Court, I think that the 
District Judge should make it over to 
Lal Singh, notwithstanding the fact that the 
prescribed limit of a year has been exceeded. 
Lal Singh obviously could not prejudice his 
claim in appeal by applying for the money 
till that appeal was decided. 

With that explanation I leave the lower 
Court to dispose of the Ra. 125 at ita dis- 
cretion. The appeal із dismissed. Мо order 
as to costs. 

Appeal dismissed. 

(1) 82 B. 609. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINOES. - 
Raveuus Parrrios No. 18 or 1913-14 or Bara 
"Baxxt DIBTRIOT. 
April 16, 1914. 
Present:—Sir Duncan Oolvin Baillie, В. M. 
Rani TULSHA DEI—Deranpanr— 
APPHLLANT 
versus S " 
MAHABIR-—Pranmnirr—Ha8PORDRET. 
Bsoppel—Holdsngs, separate, ireated as owe— Land. 
Gude d SNAM Unde Qi cannot be for part 


Where a landlord has once treated the separate 
holdings of & tenant aa one, by including all of them 
in one and the same suit for arrears of rent, ho is 


estopped from subsequently issuing & notice of eject- 
ment in respect of some only of those hol 
In Ondh a notice of ejectment cannot be for a part 


af a holding. 
Karamat Ali v Bihari Lal, 1 Bolect Decision 1887, 
; Н А 


Appeal from the decree of the Officiating 
Oommissioner, Fyxzabad, dated 14th October 
1918, reversing the order of the Aasistant 
Collector, Bara Banki, dated 29th April 
1913. 

FACTS.—The plaintiff tenant had been 
holding plot No. 570 since 1805 Рай; at а 
certain specifletl amqunt of rent, and in 1311 


А 
. 
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Fasli hetook from the defendant landlord 
another plot, No. 623, under a separate 
agreement. Subsequently the landlord treast- 
ed the two plots as one holding by instituting 
в single suit for arrears of rent due in 
respect of both the plots and by filing в 
single application under section 61of the Oudh 
Rent Act for ejectment of the tenant from 
both the plota. The tenant, however, satisfied 
the decree passed against him for arrear 
of rent and continued to occupy the two 
plots. The landlord then issued against 
the tenant a notice of ejectment for 1321 
Fasli in respect of plot No. 570 only. The 
tenant contested the notice, on the ground 
that it was invalid inaamuch ав it was only 
for & part of his holding. The Oourt of first 
instance upheld the notice, while the Com- 
missioner on appeal cancelled it, on the ground 
that the landlord was by his own action 
estopped from pleading that the two plots 
constituted two separate holdings. The 
matter came up for decision in appeal before 
the Board of Revenue. 

Mr. A. P. Sen, for the Appellant. 

Babu Hem Chandra Sen, for the Respond- 


ent. 

JUDGMENT .—I see no reason to disagree 
with the Commissioner. The appellant 
clearly treated the two Gelds as one holding 
when he sued for the rent of both ina lump 
sum setting off collections against ihe total 
demand. It is accepted law in Oudh that 
the notice cannot be for a part of a holding. 
Selected Decision, File No. 1552 of 1886 
[Karamat Ali у. Bihari Lal (1)], does 
not apply to Oudh law under which the 
addition ofa field to a holding gives a new 
period. 

The appeal is dismissed with costs on 
appellant. 


Appeal dismissed. 
(1) 1 Beloot Decision 1887. 
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: MADRAS HIGH COURT. 
Soon» Отут. Aprea No. 1693 or 1913. 
November 16, 1914. 
| Present: :—Mr. Justice Sadasiva Aiyar and 
Mr. Justico Hannay. 
SIVAPADA MUDALI AND OTHRRS— 
DuruxpaxwrS Nos. 1, 4 asp 5— 
APPELLANTS 


versus 
PITTY THAYAGARAJA OHETTIAR аяр 
ANOTHER—PrLAINTIFY AND Dayanpant No. 3 
— Ha8PONDSNTS. 

Madras Estates Land Act (I of 1908), з. 8 (1), 8— 
Holding sold in teal auchon—Ryot i possession on 
date Act came tuto force, whether sill ryot—Kudivaram 
wnterssi, right to, whether affected by a 6—Landlord 
perchasing Kudivaram interest, right of. 

A person in possession of ryow land pro: оит to 
hold it asa ryot on the date af the passing of the 
Madras Estates Land Aot, geta a permanent right of 
oocupenoy. 

Therefare, a ryot whose holding was sold away ina 
rent auchon before the Madras Estates Lend Act 
ceme into foroe but who continued in possession of 
ran ae at the аруса оё не ob- 

& permansn рапсу 
under section 6, Ша, of the Act. Ж HAE 

The rights to the kudivaram interest as between the 
mval claimants thereto (other than the landlord who 
ів debarred by section 8 from such interest) 
are not affected by section 6, clause (1). 

Second appeal from the decree of the 
District Oourt of Obhingleput, in Appeal 
Suit No. 71 of 1912, preferred against that 
of the Court of the District Munsif, Tirnvel- 
lore, iu Original Suit No. 649 of 1906. 

Mr. K. N. Atya, for the Appellants. 

Messrs. К. Srinteasa Atyangor and G. 8. 
Ramachandra Atyor, for the Respondenta. 

JUDGMENT.—The defendants are the 
appellants. They were the tenants of the 
plaintiff, who is the semindar of the Hgathoor 
semen. Tho plaintiff purchased not only 
the semindari from the former semindar, 
but he also purchased the kudtoaram right 
in the plaint ryott lands which the former 
semandar had purchased in rent suction- 
sale of 1900. The plaintiff brought the suit 
ont of which this second appeal has arisen as 
the purchaser of the kudévaram right from 
the rent auction purchaser for ejecting the 
defendants. 

This suit was brought in the District 
Munsifs Court of Tiruvellore about the end 
of 1906 before the Estates Land Ast oeme 
into force. The suit was first dismissed by 


' the District Munsif and by the District Judge 


on appeal. The High Court, on second mppeal; 
held that the decision of rhe lower Courts 


$84 
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against the Plaintiff on the fifth issue was 
wrong and set aside the decree of the lower 
Oourts and remanded the suit for disposal on 
its merits. The judgment of the High Court 
is dated 22nd August 1911 after the Estates 
Land Act came into force. When the case 
went back to the District Munaif, the defend- 
ante raised а fresh contention, namely, that 
the Madras Act I of 1908 has conferred 
on them occupancy righta in. the land 
and that the suit ought to be dismissed on 
that ground. Thereupon two new issues were 
raised by the Distriot Munsif and they are 
ы i .—'" Whether the defendants are 
entitled to occupancy rights under Madras 


t I of 1908.” 
x uns .—* Whether this plea сап be 


: +.” 
кый District Munsif decided the 
issues in the defendants’ favour and dismissed 
the plaintiff's suit without costs. On appeal, 
the learned Distriot Judge held on the.6th 
issue that section 6 of the Estates Land Aot 
protects only those ryots who were in posses- 
gion on the date of the passing of the Act 
by reason of their holding over (after the 
expiry of the period of lease, having never 
had occupancy right before), that в ryot 
whose holding had been sold away in rent 
auction before the Act came into force 
but who continued in possession 18 not a 
ryot in possession” within tbe meaning of 
section 6, clause 1, but is only a trespasser 
im occupation of туой land, and that the 
word “possession” means ~ lawful роввев- 
Bion" and not merely ВЕ over whilst 

eodings for ejectment are in progress. 
Upon bis view, the learned District Judge 
decreed the plaintiffs suit with costs. 

In Gorakala Kanakatya v. Janardha Padhas 
(1), the Full Bench decided that even 
after в decree in ejectment had been passed 
against the ryo‘ in favour of the landlord, if 
the decres had not become final owing to 
an appeal having been preferred against it 
and if the said appeal is pending on the 
dato when the Madras Estates Land Act 
came iuto force, the ryot is entitled to rely 
on section 6 and the suit must be decided 
in his favour against the landlord. In the 
order of reference to the Full Bench in that 
case the learned Judges of the Division Bench 
made the following remarks 


Cas. 786, 36 М. 489; 31 M. 1.7.31 (Е.В.),. 


1) 8 Ind. 
(sid) M. W. N. 841; 9 M. L, T. 04. 
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“The contention that thé possession of 


. the defendant ceases in law by a decree for 


possession against him isa confounding of 
possession with title and ія. поб worthy of 
Serious notice.” 


The erplanation to section 6 added by 
rection 8 of Act IV of 1909 is as follows :— 

For the purpose of this sub-section, the 
expression ‘every ryot now ip possession’ 
shall include every person who, having held 
land вя a ryot, continnes in possession of such 
land at the commencement of this Act.” It 
seems to me that the defendants in this 
case were ryots in possession of туой land not 
being old waste, and continued in possession 
of such land at the commencement of the Act 
and that, therefore, according to the plain 
wording of section б, clause 1, they obtain- 
ed a permanent right of occupancy in the 
holding of which they во continued in posses- 
sion, Under section 8, clause 1, the landholder 
who has purchased the kudiraram right in 
& rent-auction sale has no right to hold it 
вв aroyt. Even if he had taken possession 
as soon as he had purchased it in 1902, the 
land could not cease to be ryoti labd : section 
8, clause 3, clearly says that the purchase of 
the occupancy right by the landholder shall 
not have the effect of converting ryott land 
into private land (Ree also section 185 of the 
Act which haa, among other provisions, placed 
stringent restrictions on the conversion of 
ryott land into private land). The land 
being thus туо land and the defendants 
holding the land for the purpose of agricul- 
ture (without repudiating their liability to 
pay rent for the benefit of such occupation, 
though they may not have had title to 
occupy it till the passing of the Hstates Land 
Ast as against the landholder owing to their 
kudivaram right having been sold away), the 
defendants do come under the definition of 
* rot" in section 8, olause 15, and can, there- 
fore, claim the benefit of section 6, clause (1). 
In the case of Markapult Reddiar v. Than- 
daca Kone (2) Ayling and Seshagiri 
Aiyar, JJ., held thst, "where the landlord 
bought the tenants’ interest at a rent sale 
held in 1878, the land continued to be туой 
land under section 8 ofthe Estates Land 
Act and в person in possession at the 
time the new Act was passed, acquired 


(2) 25 Ind. Саз. 916, (1014) M; W: N. 798. 
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occupancy rights under section 6 of the Act.” 
It is contended by Mr. К. Srinivasa Aiyangar 
that that case might haye been decided on 
the ground that the defendant therein had 
been recognised as tenant by the landholder 
after the Jandholder pure the holding 
in rent auction (though ‘the defendant was 
let in only asa Pannai tenant),and hence 
the defendant in that case was entitled to 
the benefit of section 6. | 

: But the learned Judges do not base their 
decision on that narrow ground, but on the 
broader ground that a person in possession 
of ryt land professing to hold it as а ryot 
on the date of the passing of the Act geta a 


permanent right of occupancy. Next it is. 


contended that if section 6 be so literally 
interpreted, it will give the permanent 
occupancy right to a person in poeseasion, 
not only against the landlord but also 
against persons entitled to -alaim the kudtva- 
ram right as against the. persons in posses- 
sion; for instance, a trespasser who had 
dispossessed the ryot lawfully in possession, 
fay a week before the passing of the Madras 
Estates Land Act, would" acquire a right of 
ocoupancy in the land as against the true 
owner of kudicaram right. I think, however, 
that though the words “as against the land- 
lord" do not appear. in section 6, clause 1, 
the use of the words "permanent right of 
occupancy” and the references to the claims 
of a landlord in several places in that long 
rection clearly indicate that the rights to 
the kudtraram interest as between rival 
claimants thereto (other than the landlord 
who ia debarred by section 8 from claiming 
such interest) were not intended to be affect- 


ed by section 6, clause 1. It is then said that . 


the landholder in this case впев in eject- 
ment not as landholder, but as purchaser of 
the kwdiwaram interest. But if section 8, 
clause 1, prevents the landholder from setting 
uparight to hold the land, which he has 
purchased in rent ‘auction, ar a ryot, that ів, 
if it prevents him from getting rid of his 
status as landholder in respect of the land 
whose kwdévaram right he has purchased 
in rent auction, his said purchase cannot 
avail him against the ryot in possession just 
a ib would avail in favour of a third person. 
I think that this is the principle of the 
decision in Marhbappah Reddiar v. Thandeva 
Kone (2) and I am prepared to follow it. 

In the result the Jower Appellate Court's, 


deoree will be reversed and the District 
Munsif’s decree will be restored. There will 
be no order as ю costs under the circum. 
stances of this case. 
Hansar, J.—I agree. 
Decree reversed, 


COURT OF THE BOARD OF REVENUE, 
UNITED. PROVINOES. 
RavgxuE Perros No. 17 ov 1913-14, or Bara 
Bangi  DrerBiCT. 
April 16, 1914. 
Present:—Sir Duncan Colvin Baillie, S. M. 
MATA PRASAD AND ANOTHRE—DHRFRNDANTS 
‚ ——ÀPPRLANTS 
o versus 
SPEOIAL MANAGER, OOURT ar 
WARDS, UMRAEGAON ESTATE, 
BARA BANKI DISTRIOT— 
PLaixtirr— RRBPORDAXT. 

Oudh Rent Act (XXII of 1880), ^. 383—Fuhancement 
af rent, clam for—Odasttuction of document—'‘Ziada 
апі,” meaning of—Landlord and tenant, agreement 
between, interpretation of—Occupancy tenant liable to 
all incidences to hum as such, 

Where & landlord enters into an agreement with a 
tenant binding himself not to commit “siada кат," 
it simply means that there will be no unreasonable 
enhancement of ront, and not that no enhancement 
at ell shall be made, and thus does not bar an en- 
hancement warranted by the express provisions of the 
E rere be an ocou noy tenaut myst 
accept the incidences attaching to that tenure. 

Appeal from the decree of the Commis- 
sioner, Fyxabad, dated 13th November 1913, 
reversing that of the Assistant Oolleotor, 
Bara Banki, dated 29th May 1918. 

FAOTS.—At the time of the First Regular 
Settlement there was a litigation between one 
Sita! Singh, the predecessor-in-interest af the 
plaintiff, and one Durga Brahmin, the farmer 
zemindar and the predecessor-in-interest of. 
the defendants, in which a compromise was 
ultimately arrived at between the parties, 
the material portion of which being tranalat- 
ed runs as follows:—‘‘I, Sital Singh, agree to 
give the land entered above at a rent of 
Rs. 175 per annum to the plaintiff, Durga 
Brahmin, for ever on condition of payment 
of rent. I will neither commit extortion 
(siada stant), nor will eject him." On the 
91st of May 1870 a decree was, therefore, 
passed according to the terma given in the 


compromise. Subsequent to the passing of 
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this decree, the successors-in-interest of Sital 
Singh attempted on several occasions to ejaot 
by . notice the suceessors-in-intereat of Durga 
Brahmin, butoneach occasion the notices were 
cancelled on the ground that the latter were 
not ordinary tenants but were holding under 
the compromise above referred to, under the 
terms of which they could not be ejected. 
Another notice was issued but cancelled, and 
the relevant portion of the judgment passed 
in that case on the 8th of July 1885 by the 
Extra Assistant Commissioner was as fol- 
lows:—“ As tho fields in question arecovered by 
the sulahnama of 21st May 1870, under which 
the plaintiff has a rightof occupancy in them, 
I cancel the notice of ejectment.” The last 
case of the series маз decided by the Com- 
missioner on the 20th of July 1910, in which 
he cancelled the notice of ejectment on the 
ground thatthe present defendants held as 
occupancy tenants. Nevertheless, the defend- 
ants and their predecessors were recorded 
as ordinary tenants in the khasras of the 
Recent Regular Settlement of 1801 Fash and 
of the First Regular Settlement. 

The plaintiff, cohtenting himself with the 
result of the long course of the litigation 
above referred to. treated the defendants as 
cecupanocy tenants and brought the present 
suit under section 38 of the Oudh Rent Act 
for enhancement of rent, on the ground that 
the rate of rent paid by them was below that 
paid by ordinary: tenants after allowing the 
deduction of 12$ per cent. The defence was 
that section 38 of the Oudh Rent Act ,was 
not applicable to the case, inasmuch as the 
defendants were not ocoupancy tenenta but 
were holding under а compromiseand a decree 
of the Court dated the 91st of May 1870, as 
their ancestor had accepted the compromise in 
consideration of his giving up his proprietary 
right in land, as they were liable neither to 
ejectment nor to enhancemet of to. rent and as 
the subsequent decisions of 1885 and 1910 
did not oreate any new rightand interfere 
with thoee created by the sulahnama. 

The Oourt of first instance found that the 
defendants were tenants under a special 
agreement, that both the conditions contained 
in, the sulahnama must hold good, that the 
Extrae Assistant Oommissioner’s decision of 
1885 could not be interpreted as one declar- 
ing ocoupaney rights under section © of the 
Oudh Rent Act, and relying upon the deci- 
sion in the case of Bindai Singh v. Musammat 
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Ilahi Khanam (1) dismissed the plaintiff's 
claim. The Commissioner, on appeal, held 
that the decision of 1885 operated as rea 
judicata in the present cate, that although 
it was not clear by that decision as to whe- 
ther the defendants could be said tobe holding 
ав tenants under & special agreement or as 
occupancy tenants under section 5 of the 
Oudh Rent Act, still the compromise could 
not be interpreted as one entitling Durga’s 
heirs to hold land for ever at a rent of 
Ra. 175 рег annum, and that, therefore, 
section 33 of the Oudh Rent Aot did apply 
to the case and the plaintiff was entitled to 
the relief he claimed. The matter went up 
further in appeal for decision by the Board 
of Revenue. 

‚ Mr. Fakhar-ud-din Hasan, for the Appel- 
lante. . 

Pandit Kanhaiya Lai, for the Respondent, 

JUDGMENT.—I must agree with the 
Commissioner that the words 'suda sitant’ 
do not necessarily imply that there should 
be no enhancement whatsoever of the 
appellants rent. To my mind it means 
that there should be no unreasonable 
enhancement, that the semindar should make 
no unfair demand. I do not think that 
this agreement bars enhancement under 
the law. Appellant has been found to be 
an occupancy tenant and must, as the 
Commissoner says, accept the incidences at- 
taching to that tenure. 

The appeal is dismissed ' with eost. on 
appellant, 

Appeal de«smissed. 
(1) 28:Belect Decision 1892. 


MADRAS HIGH COURT, ` 
Ssoonp Civi, Appaat No. 77 or 1914. 
November 6, 1914. 

Present: — Bir John Edward Power Wallis, 
Kr., Offg. Chief Justice, and Mr. Justice 
Seshagiri i Aiyar. 

PERURI VISVANATHA REDDI— 
DEFESDANT—ÅPPALLANT 
tersus 


DAT. KEYMER —PiaixTIFYF— RESPONDERET. 
Oio Procedurt dne (Act F of 1£08), а. 18— Fos eign 
Judgment, les st of, competent tn British Cowris — 


Vol!XXVII]- 

PWRURI VISVARATHA 0. КЕҮМЕЕ. 
— Decision on merits, when not-— Competent jurisdiction, 
Court af. 

A case in which the written statement of the 
defendant -is struck out for his failure to answer 
interrogatories and he is not permitted to go into the 
merits at tho trial, cannot be said to have been 
decided on the merita. 

Therefore, a plaintiff is not entitled to sue in the 
Oourta in India on a foreign judgment thus obteined, 

Quesre-—Whether в judgment passed in the 
exercise of jurisdiction conferred on the High Oourt 
in Bngland pursuant to an Act of the Imperial 
Parliament is the judgment of a Oourt of competent 
jurisdiction for the purpose of section 18 of the Civil 
Procedure Oode, 1906? 

Appeal from the judgment and decree of 
the Hon’ble Mr. Justice Bakewell, dated the 
8th September 1914, in the 

Original Civil Jurisdiction of the High Court 
and made in Civil Suit No. 201 of 1913. 

Mr. V. V. Srintvasa Atyangar (with him 
Мт. V. Manlamani Pillai), for the Appellant. 

Mr. D.Ohamter, instructed by Messrs. King 
and Partridge, for the Respondent. 


JUDGMENT.—This is an sppeal from 
the decision of Bakewell, J., on the original 
side giving judgment forthe plaintiff ina 
suit on a foreign judgment obtained by 
the plaintiff &gnins& the defendant in 
the High Court in England. The 
defendant pleaded among other things that 
the English Oourt had no jurisdiotion, and 
that the case was not decided by the English 
Court on the merits. Bakewell, J., overruled 
both the defences and gave the plaintiff a 
decree on the judgment sued on. • 

It appears from the certified copy of the 
English judgment filed by the plaintiff 
that the defendant was ordered to answer 
interrogatories and failed to do so, and 
that, therefore, it was ordered tbat 
his defence should be struck ont and 
that he should be placed in the same 
posttion ач if he had not defended, and 
that the plaintiff should be at liberty to 
sign judgment against him for £425-17s.-2d, 
the amount claimed and costs and that 
judgment was signed accordingly. ^ 


Now in tbis state of things the first 
question that arises is whether a judgment 
obtained in this manner was a judgment 
not given on the merits of the case, within 
the meaning of section 18 (b) of the Code 
of Oivil Procedure, in which case it is not 
to be conclusive upon the parties in & 
subsequent suit. Bakewell, J., has held that 
it must, in the circumstances, be taken to 
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V 
have been given on the merits, but with 
great respect we are unable to agree with 
him. We cannot see how acase, in which 
the defence or, to use опг phraseology, the 
written statement of the defendant was 
struck out and he was not permitted to 
go into the merits at the trial can be said 
to have been decided on the merita. In Tha 
Delia (1) Sir Robert Phillimore overruled a 
plea of res judtoata by reason of a foreign 
judgment on two grounds, one, that the 
foreign judgment had not been pronounced 
when the English suit was instituted and 
that it was, therefore, merely a case of Из 
alibi pendens &nd the seoond, that the foreign 
judgment "not having been given on the 
merits of the case but on matter of form 
only" could not be set up as a bar to а 
decision on the merits. А fordign judgment 
passed in defanlt of appearance was there 
treated as not being а decree on the merits, 
as also by Gorell Barnes, J., in Ohallenge 
and ihe Duo d' Aumale (2). It does not ssem to 
us to make any difference whether the 
default was to enter appearance or to answer 
interrogatories, when the result of not 
answering them was to put the defendant 
in the same position as if he had never 
entered appearance. There'is, however, even 
more direct authority. In Haigh v. Haigh (3), 
in refusing to set aside a judgment signed, 
asthe judgment sued on was, after the 
defence had been struck oat for failure to 
answer interrogatories, Parson, J., said that 
he had the strongest disinclination that 
any case should be decided otherwise than, 
upon its merita, but that in the oireumstancoa 
he could not set aside the judgment. And 
in Farden v. E*ohter (4), the Master and the 
Judge at Chambers set aside a judgment 
obtained inthis way on the default of the 
defendant to answer interrogatories, and 
the Oourt of Appeal restored the judgment 
on Ње ground that the affidavit of the defend- 
ant in support of the motion to set aside 
the judgment did not show that he hada 
defence on the merits. These casos, which 


RUE (1876) 1 P. D. 898; 45 L. J. P. lll, 35 L. 7. 
В. 48. 

wa) соу. 41; 73 L. J. P. & 89 L. T. 481; 9 Asp. 

4 81 Oh. D. 478: 55 L. J. Ch. 190; 58 L. 868; 84 W, 
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apparently were not cited before the learned 
Judge, appear to us to show that a judgment 
obtained in such circumstances as the present 
judgment cannot be considered to have been 
decided upon the merits. 


It has next to be considered how this 
finding affects the present case. This isa 
suit on the foreign judgment and not on 
the original cause of action as sppears 
both from the plaint and the issues; and 
it is now well settled that in such a suit 
the cause of action is the legal obligation 
to satisfy a foreign judgment which com- 
plies with the requisite conditions. This 
was so ruled by Phear and Bayley, JJ., in 
Heeramones Dosses v. Promothonath Ghose (5), 
citing the judgment of Parke, B., in Williams 
v. Jones (6), and ів in accordance with all the 
later authorities in England. Sucha foreign 
judgment under the terms of our law is not 
conclusive unless the case be decided on the 
merits, and a judgmont that is not conclusive 
for this reason cannot of itself constitute 
в cause of action. Even before the intro- 
duction of the statutory provision in the 
Oode of 1877 that foreign judgments not 
given on the merits should be no bar toa 
fresh suit here, it had been ruled in Sreehures 
Bukshee v. Gopal Ohunder Samunt (7), citing 
Story’s Conflict. of Laws, that foreign judg- 
ments must, in order to be received, finally 
determine the pointa in dispute and must 
be adjudications on the meritas. Whether 
or not this latter statement be in accordance 
with principle or with recent decisions in 
‘England, it has been accepted by the 
Legislature and embodied in the Code and 
we are bound to give effect to it. The 
provisions of the Code of 1877 expressly 
dealt only with foreign judgments as а ber 
to a suit, and not ва constituting a fresh 
cause of action. It would, however, be 
&namolous that different rules as to the 
recognition of foreign judgment should apply 
according аз it is set пр as a bar to a 
fresh suit or as a fresh cause of action; and 
the provision, which was added to section 
14 by Act ҮП of 1888, giving the Courts 
power to inquire into the merita of the 
case in suite brought on foreign judgments 
“of certain specitied Courts isa clear indica- 


o Mer Cn get (x. в.) 288, 
6) (1845) 18 M. & W, 141. J, 45; 

вї авт R voy, ^ иеа 
(7) 16 W. Б 500. 
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tion that the general provisions of section 
14 were considered applicable to suits on 
foreign judgments аз well as to foreign 
judgments set up іп bar to а fresh anit. 
This question is very fully discussed in 
Mr. Hukim Chand’s ‘Res judicata,’ where the 
same conclusion ia come to. We must, 
therefore, hold that the plaintiff is not 
entitled to sue on the foreign judgment in 
this Court as it was not a decision on the 
merits. 

In this view of the case, itis unnecessary 
to consider whether the judgment sued on 
was the judgment ofa Court of competent 
jurisdiction for the purposes of section 13 of 
the. Code by reason of its having been 
passed in the exercise of jurisdiction con- 
ferred on the High Oourt in England pur- 
suant to an Act of the Imperial Parliament, 
Moassim Hossein Khan у. Raphael Robinson 
(8). The utility of such a suit is no doubt 
much impaired by the decision we have 
come to, but this is not perhaps to be regret- 
ted, as but for the fact that the authority ^ 
conferring jurisdiction on the High Oourt 
in England із the Imperial Parliament to 
which we are subject, no such suit would 
lie here for the reasons given by their 
Lordships of the Judicial Committee in 
Gurdyal Singh v. Rajah of Faridkot (9). The 
precise point decided in Mcaxsm Hossein 
Khan v. Raphael Robinson (8) might come 
before the Courts in England if a defend- 
ant resident in England were sued 
there upon a judgment obtained in one of 
our High Courts under clause 12 of the 
Letters Patent, which are issued under an 
Imperial Statute, but no such case has yet 
arisen. In the result the appeal will be 
allowed and the suit dismissed with costs 
throughout. 

Appeal allowed. 


8) 28 C. 641, 6 O. W. N. 741. 
9) 22 О. 222 (P. C), 211 A 171, A М. І, J. 267; 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Frast Cryin Appgan No. 41 or 1914. 
September 4, 1914. 
Present:—Mr. Stuart, J. C., and 
Mr. Kanhaiya Lal, A. J. C. 
MUHAMMAD NASIM—Derexvant— 
APPELLANT 


LETSUus 
MUHAMMAD AHMAD AND ANOTHBR— 


PrAINTIFFS— RESPONDENTS. 

Civil Pioceduie | Code (Act У of 1908), s 92—Main- 
tamability of suit—Trustes de facto or de son tort 
subject to sams liabilities as (trustee. de jure—Mimor, 
position of, as trustees. 

A suit under section 02, Civil Procedure Code, ів 
maintamable as against a de facto trustee or a trustee 
da son toit, for he is subject to the pem liabilities, 
while he is во acting, as a trustee ds 

Budree Das Mulkin т Choons Lal Joborry, 83 О. 789; 
10 О. W. N. 581, Jwgalkishoo v. Lakshmandas 
Raghunath Das, 93 B 050, Bishen Chand Basawat v. 
Syed Nadir Homem, 151. A 1аёр 10 15 О. 829; 
12 Ind. Jur. 170; 6 Ваг P О. J. 118 and Neh 
Rama Jogiah v. Venkatachariu, 26 М. 450, referred to. 

A person who is not яшь juris and requires а 
guardian tolook after his property, cannot be entrusted 
with the management of a trust. 

Appeal from the decree of the Officiating 
District Judge, Fyxabad, dated 7th December 
1912. 


Babu Basudev Lal, for the Appellant. 


Mirza Sami Ullah Beg, Munshi Nawab Ай 


and Chaudhri Neamai Ulla^, for the Be- 
Bpondents. 


JUDGMENT.—This was a suit under: 


section 92 of the Code of Oivil Procedure 
for the removal of the defendant from the 
trusteeship of certain endowed property, for 
the appointment of new trustees and for an 
order directing the defendant to file accounts 
of the trust-property for the years 1904 to 
1911 during which he had been in posses- 
sion. 


The property in question was endowed by 
Muhammad Ali, the father of the plaintiffs 
and grandfather of the defendant, by a Will 
executed by him on the 10th October 1897 
for certain religions and charitable purposes. 
The Will appointed Muhammad Ibrahim, 
the eldest son of the testator, mutawalls or 
manager ofthe trust ona salary of Rs. 100 
per mensem, and directed that the mutawalk 
shall keep an account of the income and the 
expenditure of the entire profits arising ont 
of the dedicated property, get the same 
‘checked and signed occasionally by reliable 
Mubammadsns of the neighbourhood and 
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carry on the purposes of the trust in 
accordance with the provisions of the Will. 
It further stated that if Muhammad Ibrahim 
failed to carry out-the purposes of the trust 
or acted dishonestly in the -discharge of his 
duties, he should be removed and any of the 
other sons of the testator by his second 
wife should be appointed in his plao, -if 
found suitable, or else some other reliable 
person of his other heirs or members of 
his brotherhood should be selected for the 


purposes. : 
Muhammad Alidied on the 18th October 
1897 about a week after the execution of the 
Wil. Muhammad Ibrahim took charge of 
the endowed property and acted as a muta- 
walli till his death in 1904. Не left a son, 
Muhammad Nasim, then an infant, and a 
widow, Musammat Kaniz Sughra, who took 
charge of the property and administered it as 
a guardian of the minor til her death. 
Musammat Zaib-un-nisa, the maternal grand- 
mother of the minor, thereafter stepped into 
the guardianship, but’ took no proper steps 
to carry out the purposes of the trust. The 
major portion of the ificome of the wagf pro- 
perty was to be devoted to the maintenance 
of an Arabic School, but it has been found 
that the school has & nominal existence and 
that the salaries of the staff are seldom paid. 
In fact, the wagf was repudiated in this 
case оп behalf of the defendant. The 
learned District Judge found that & wagf 
was lawfully created. He further fonnd 
that thedefendant was a minor, about eight or 
nine years old, that no accounts of receipts and 
disbursements were filed by his guardian 
and thatthe defendant was disqualified by 
reason of his minority to act as a mutawalle 
of the trust. Hoe, therefore, directed the 
removal of the defendant from the de facto 
trusteeship, which had been assumed on his 
behalf by his guardian on the death of 
Muhammad Ibrahim, the previous muawalls, 
and appointed Abdul Karim, another aon of 
Muhammad Ali, вв a тинорат in his place, 
with an advisory committee of two persons 
comprising Haji Qurban Ahmad, а Vakil of 
Bara Banki, and Rahat Husain, a maternal 
unole of the minor defendant, to advise the 
muéawalls and supervise the administration 
of the trust-property, with power to report 
to the Court if any case of mismanagement 
was discovered. He further directed: that 


‚ on the defendant attaining majority he ghall 
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take the place of Rahat Husain -on the said 
committee. : 

The only ground urged on behalf of the 
defendant in this appeal. ів that the suit for 
the removal of a person who is not a mta- 
walls of the trust-property, is not msintain- 
able under section 92 of the Oode of Civil 
Procedure. The defendant had, by his 
assumption of the management of the trust- 
property through his guardian, become a 
de facto trustee of the endowed property. 
On 10th October 1911 his guardian, Musam- 
mat Zaib-un-nisa, filed an account in 
the Court of the District Judge, Fyxabad, 
in which He. 658 were shown as having been 
spent for charitable purposes appertaining to 
the trust. A de facto trustee ora trustee 
de son tort is subject to the same liabilitiee, 
while he is 80 acting, as a trustee nominated by 
the author of the trust or appointed in 
accordance with his directions, and, as held in 
Budres Das Mukin v. Ohoong Lal Johurry (1), 
в suit under section 92 of the Code of Civil 
Procedure lies against a trustee of an 
express or constructive trust, whether such 
trustee be de jure or de son iori. Section 92 
of the Oode deals with cases where there 
has been an alleged breach of an express 
or constructive trust oreated for public 
purposes of & charitable or religious nature 
or where the direction of a Court is 
deemed neoessary for the administration 
of such в trust. Where no trustee has 
been lawfully appointed and the adminis- 
tration of the trust requires that a scheme 


should be settled and trustees appointed . 


for the administration of the trust, a suit 
will lie under this section against a person 
alleged to be in the position of a trustee 
de son tort. In Jugalkishore v. Lakshmandas 
Raghwnath Das (2), where в certein person 
assumed the management of a temple to 
which certain property was attached on 
the death of a trustee, without having 
been appointed in the manner directed by 
ihe &uthor of the irust, &nd some of the 
worshippers of the temple filed a suit with 
the sanction of the Advocate-General for 
his removal from the mianggement of the 
temple on the ground of his misconduct 
and mismanagement of the trust-property, it 
was held that by taking charge of the 
( 
( 


» 88 Q. 786; 10 О. W, У, 681. 
2 . 
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endowment and purporting to manage it 
as temple property, be had made himaelf 
a constructive trustee or a trustee de юп 
tort, liable to the beneficiaries in an action 
under section 539 of the old Oode jaf Civil 
Procedure for any of the reliefs therein 
referred to. As observed by Oandy and 
Fulton, JJ., in that case, “the public 
may tolerate for в time irregularities in the 
management of the endowment in which 
they are interested, but they do not thereby 
lose their righta, for the iaw expressly pro- 
vides that whenever the direction of the 
Court is deemed ‘necessary they may with 
proper sanction institute a ви.” 

In Bishen Chand Basawat v. Syed Nadir 
Hosein (8), Bir Barnes Peacock in 
delivering the judgment of the Judicial 


' Committee s&id:— If there had been any 


objection that he (that is, the plaintiff) 
was illegally substituted as trustee, an ap- 
plication might have been made by any 
person interested in the performance of the 
trusts to have him removed, and a new 
trustee appointed by the Court under the 
Oode of 1877." The Code of 1877 oor- 
responded in this matter with the pro- 
visions contained in section “539 of the last 
Code of Civil Procedure and section 92 of 
the present Code. A suitfor the appoint- 
ment of anew trustee to & temple on the 
ground that the defendant was not a 
lawful trustee and that the trusteeship waa, 
therefore, vacant was. similarly held by 
Benson and Ayyangar, JJ., in Nets Rama 
Jogiah v. Venkatacharlu 4), to be & suit 
under section 589 of the old Code, being 
comprised in the words “ whenever the 
direction of the Oourt is deemed necessary 
for the administration of such trust.” 
The defendant is obviously  unfitted by 
reason of his minority to be allowed to 
act as а trustee. According to the 
Fetawa-i-Alamgiri, it isa oondition to the 
validity of the appointment of a muiawall 
that he should be adult and possessed of a 
capacity to administer the trust, and even 
when the office of a mutawals devolves upon 
& minor by virtue of a provision in the 
deed of trust, for example, if the wugfnama . 
provides that the tawhat should be con- 
fined to the male descendants of the wagf 


(8) 151. A. 1 ag p. 10; 15 O. 829, 12 Ind. Jur. 110 
5 Sor, Р. О. J, 118. і 
(4) 26 M. А 
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or the members of в particular family, 
and it happens that at some time the 
person on whom the office devolves by 
virtue of this provision ia в minor, the 
Muhammadan Law requires the бап to 
appoint some person to do the work until 
the minor attains majority (Ameer Ali’s 
Muhammadan Law, 4th Edition, Volume І, 
paces 445 and 446). А person "who is 
not sui juris and requires a guardian to 
look after his property cannot be entrusted 
with the management of a trust. The 
learned District Judge, therefore, rightly re- 
moved the defendant and entrusted the 
management to Abdul Karim, one of the 
surviving sons af Muhammad Ali. The 
committee appointed to advise him in the 
management comprises an independent 
legal practitioner of Bara Banki and a 
maternal uncle of the minor, who will 
look after the interests of the benefi- 
ciaries. The interests of.the defendant 
in the administration of the trust are 
in no way endangered andthe right given 


to him to step into the committee on 
attaining majority in the place of his 
uncle, Rahat Hussain, secures him an 


opportunity to supervise the administra- 
tion of the trust when he is of a fit age 
todo so. The. other pleas have not been 


In regard to the cross-objections filed by 
the plaintiffs-respondents, we see no reasan 
to remove the name of Rahat Husain from 
the advisory committee. The costs of the 
plaintiffs ought, however, to have been 
allowed to them. 

The appeal is, therefore, dismissed with 


coste. Тһе cross-objections are allowed in: 


ко far that the plaintiffs-respondents "will 
be entitled to recover their costs here 
and below from the defendnant-appellant, who 
will bear his own costa throughout. 


Appeal dismissed. 
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OALOUTTA HIGH OOURT. 
Seooxp Отуп, Аррваг No. 1643 ов 1911. 
Т May 21, 1914. 
|o Preseni:-—Mr. Justice Fletcher and 
Mr. Justice Richardson. > 
' Tue SECRETARY ox STATE rog INDIA 
IN COUNCIL —PLAINTIFE—À PPELLANT 


versus 
LALIT MOHAN BOSE акр отникз— 
Darexpanta—RaseoxDeNts. 


Uector may, on behalf of the Government, recover 
the moneys that have been advanced. According to 
it the land for which the advance is made is a 
security to the Government for the purpose of 
securing the re-payment of the improvement chargo. 
. Where the certificate execu by the Collector 


' at the time of the granting of the loan, and regis- 


tered under section 12 of Act XIX of 1883, stated 
that for the re-payment of the loan with interest, the 
immoveable in the margin in 
addition to the land on which the improvement was 
to be made, was hypothecated to the Government, 
the Government obtained under the terms of the 
Statute read along with the certificate, a perfootly 
good charge on the land that was hypotheoated by 
the certificate and was entitled to enforce that 


charge by salo in the ordinary manner. 

It would be wrong to say that because the word 
mortgage was put in the plaint, the rights of the 
Government are gone. 

Appeal against the decision of the Addi- 
tional Sub-Judge, Burdwan, dated 25th April 
1911, affirming that of the Munsif at Burdwan, 
dated 18th December 1909. : 

Babu Ram Oharan Mitter, for the Appel- 
lant. . А 

Babu Gour Ohander Pal, for the Respond- 
enia. 


JUDGMENT. 


Егвтснев, J.— This is an appeal from a 
judgment of the learned Additional Subordi- 
nate Judge of Burdwan, dated the 25th 
April 1911. The suit was brought by the 
plaintiff, the Secretary of State for India 
in Council, te recover out of certain lands 
the belance of certain improvement charges 
and interest remaining due to the plaintiff 
under the provisions of the Land Improve- 
ment Loans Act ХІХ of 1888. Ii is quite 
true that the person who drew up the plaint 
in this ease on behalf of the plaintiff has 
used the word ‘mortgage’ in it and thet 
seems to be the ground on which the 
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learned Judge ofthe lower Appellate Court 
thought that the plaintiff ' could not re- 
cover the money by the sale of the pro- 
perty, and that has been the point urged in 
the appeal before us. Such в view, I think, 
would, under money proceedings in this 
country, be absolutely abortive. The cause of 
action is to recover money ont of the land, 
whether it is mortgage or ‘a charge or 
anything else. The question turns solely 
upon & construction of Act XIX of 1888. 
The advance made in this case was made 
on the 12th May 1896 to ‘one Benode 
Behari Bose, and the amount advanced 
was Rs. 500 which was re-payable in 
instalmenta.  Benode Behary subsequently 
mortgaged the property to the defendants 
Nos. 3 апа 4. They obtained a decree on 
their mortgage and brought the property to 


gala in execution and themselves purchased : 


it. They are now the owners of the land, 
subject to the certificate. The seventh sec- 
tion of the Act (XIX cf 1883) gives various 
means by which the Oollector may on 
behalf of the Government recover the 
moneys that have been advanced. But I 
understand that, in & case in this Court 
on an Act in identically the same terms, 
namely, the case of Luchmi Narain Singh v. 
Nand Kishore Lal Das (1), the learned 
Judges suggested that provisions. of this 
nature can only be enforced where the land 
isan estate or a tenure. I shonld certainly 
like to consider more carefully the provisions 
of the Act and the cass we have been 
referred to, before I assented to that pro- 
position. These provisions were putin deli- 
berately to entitle the Government to re- 
cover the re-payment of the money -pid and 
any view to the contrary would render these 
provisions in many cases unworkable. But 
section 7 is important to show that the 
land is a security to the Government for 
the purpose of securing the re-payment of the 
improvement charge. Take for instance, 
section 7, clanse (d): the money may be 
recovered out of the property comprised in 
the collateral security. Collateral security 
suggesta that there is another security and 
that is the princi е security. Then, take 
section 7, clause , which deals with the 
ease in whicha Mud is joined to guarantee 
the payment. If the surety is . called 


(1) 29 O. 597, 6 C. W. N. 484. 
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upon by the Government to pay, the 
surety is entitled to get his money ont of 
the land forthe benefit of which the loan 
had -been granted. The document in this 
саве ів what is called a certificate and that 
certificate was executed by the Collector at 
the time of the granting of the loan. Ao- 
cording to the endgrsement of the Collector, 
& copy of ihe certificate was duly forwarded 
to the Sub-Registrar for registration under 
the provisions of the Indian Registration 
Act, that is, in accordance with section 12 
of Act XIX of 1888. It seems, therefore, 
that the certificate has, fact, been duly 
registered. This is в form approved of 
apparent], by the Government. It is 
headed ‘the Boards Miscellaneous Form 
No. 307,*' and under the provisions of sec- 





*Corhficate granted under tho Land Improvoment 
Loans Act, 1888, andthe rules made thereunder. 
To 2 

Ў юп of ,of 


‚ On production of this oertifloute the aforesaid 


ia entitled to receive from Govern- 
ment in the district of the 
following sums, on the dates noted against each, 
as aloan to be expended on (here describe clearly 
the nature of the improvement) the land specified 
in the margin. 

Date 
m | ^ Amount 


2. The conditions relating to the making and 
pment of this loan are as follows: — 


a) That it, with the interest thereon, shall be 


peyuble on the dates and by the amount specified 
below.— 
Date : 
" Amount (Principal and Interest) 


n 

(b) That, inthe case of a loan granted by instal- 
mente, if the apphoant, after taking one or more 
instalments, fails to tako any other iustalment 
within six weeks from the date on which he is 
ontitled to it, the Collector may declare the loan 
closed._ The total of the instalments taken by the 
applicant shall then constitute the loan, which shall 
be treated as having been fully paid on the date on 
which the last instalment was actually taken; and 
a fresh ent for re-payment shall be made 
by the Collector, consistent with rules 17 and 18, in 
modification of this certificate. 

(c) That interest shall be levied for the period 
in between the date of the completion of 
the loan (in cases in which loans are in 
one payment’, or between the dates o pay- 
ment of the instalments (in cases in which the 
loans are granted in instalments), and the date from 
which the first instalmont of interest, consolidated 
with the first i ent of tho principal, becomes 
payeble, Tho faterest leviable in auch cases ahall 
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tion 10 of the Act, the local Government 
has power with the previous sanction 
of the Governor-General in Council’ to 
provide as to the nature of the security to 
be taken for the due application and re- 
payment of themoney. We must assume 





be demanded in a lamp sum on the date on which the 
firat consolidated instalment of principal and interest 
1а made payable. 

(d) That the loan shall be apphed solely to the 
purpose specified above; and that, if at any time it 
is proved to the satisfaction of the Oolleotor that 
any part of the loan has been misapplied, he may 
proceed to recover the whole amount of the loan 
with such interest as may baye become’ due 
thereon. 

A f (e) That, unless (here enter any conditions 
| as to the period or periods appointed for оош. 
pleting the work) the work has been completed 
by (date), or any extension of the said date 
granted by the Collector, the loan shall be 
held to have been misapplied. 

4 (f) That, for the re-payment pf the loan 
with any interest due on ithe same, the 
immoyeable property specified in the margin 
ish ecated to Government. 

(g) That, if any instalment is not paid on 
| the due date, the whole amount of the loan 
Е (hall be deemed to have become due. 

(А) That, fit be proved to the satisfaction of 
the Oollectar that the statements made by tho 
aforesaid in his application for this 
loan, as to the nature and extent af encumbrances, 
are in any perticular untrue, the Collector may so 
declare in writing, and thereupon the whole of 
such loan, with euch interest as may becomo duo 
thereon, shall forthwith become due and payable. 

G) (Where a loan and a free grant aro made 
under rule 27). That, ifthe work be not carried 
out to the satisfaction of the Collector, the amount 








eue clauses to bo nsed on 
when needod 


given ase free grant shall be re-paid, and shall be. 


reoover&ble under the provisions of 
Demands Recovery Act, 1895. 
Signature of the Collector, Sub-Divisional 
Offloer, or Deputy Collector. 
T understand and agree to the aforesaid terms and 
conditions, 


the Public 


Bignature of Certifloate-holder, 
Received contents. 

Signature of the payee (the 
peyee should affix a one. 
anns stamp if the loan ех. 

N. B (1) Both the land to be improved and all 
the immoveable property hypothecated as collateral 
security, whether by the borrower humself or by & 
surety or sureties, should be described in the 
maergmal specification aa nearly as possible in the 
manner prescribed in section 21 of the Indian Re- 
gistration Act, 1877. s 

(2 In the description of the immoveable property 
to be given inthe margin of clause (f), paragraph 
2 above, it shall be stated ifthe property is free 
from encumbrances, and if not, what* are the naturo 
and extent of the encum 
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that this document coming from the oustody 
of the Government is a document framed in 
accordance with section lO of the Aot. and 
clause 2(d) of the certificate states that for 
the re-payment of the loans with interest, 
the immoveable property specified in the 
margin in addition to the land on which 
tho improvement is to be made is 
hypothecated to the Government. "There 
cannot be the slightest doubt that under the 
terms of the Statute read along with the 
certificate, the Government obtained a per- 
fectly good charge on the land that was 
hypothecated by the certificate. It would 
be altogether wrong for us to say that 
because the word ‘mortgage’ is put in the 
plaint, the rights of the Government are 
gone. There cannot be & shadow of doubt 
as to those rights being enforcible. In 
my opinion, the judgment of the lower 
Appellate Court ought to be set aside 
and in lieu thereof, we should make a 
declaration that the plaintiff is, under and 
by virtue of Act XIX of 1883 and the 
certificate, Exhibit T, in the case, entitled 
to a charge on the land mentioned in the 


` margin of the certificate and on the land on 


which tbe improvement has been made, and 
we should direct that that charge be en- 
forced by sale in the ordinary manner. 
The respondents in this appeal must pay 
the costs of this appeal and the costa of 
the two lower Courts to the appellant. 


Биснаврвонм, J.—I agree. 
Appeal allowed. 


PUNJAB CHIEF COURT, 
Saconp Огут Аррваг, No. 263 or 1912. 

July 11, 1914. 

Present:—Mr. Justice Chevis and 

Mr. Justice Shadi Lal. 
MEHRA —PLAINTIFF— APPELLANT 
CCT EUS 
MANGAL SINGH AND ormens—Dereypanta 

—-Внврокрентв. 

Custos. — Adoption — Арроітепі of heu ——Alienatum. 
by appomtee—Appornise’s son wheths: competent tocomtesb 
— Hindu Law—Ancestial property—Property ancestral 
qua grandson y tt descenda to son. 

Tho son of an appomtce, whother born before or 
after the appomtment of his falher, за mcompelont 
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to contest an alienation -by his fahter of the property 
received from the appointer 

Property, whether ancestral or self-acquired of 
the appointer, received by the appomted heir, cannot 
be regarded as anosstral qua the latter's sons. Bui if 
it once descends to, or comes into -the hands of 
the appointee's son, then it would be ancestral qua 
the grandson E 

The ceremonia! adoption of Hindu Lew e Жыз 
c intment of heir 
Se cies hd куны кши: быы]. ad 
explained, 

Second appeal from the decree of the 
Divisional Judge of Sialkot, dated 7th 
August 1911. 

Pandit Rambhaj Datta, for the Appellant. 

Mr. Nanak Ohand, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by Mehra, who is appellant 
in this Oourt, for posseasion of a plot of 
land sold by his father, Jawala, to the 
defendants in: 1898. Jawala had been 
appointed an heir by one Amir and obtained 
the land in dispute in his capacity as the 
latter’s heir. 

It is admitted thet the plaintiff was born 
subsequent to the appointment of Jawala 
as heir of Amir. On these facts, the Courta 
below have held that the land in the hands 
of Jawala was not ancestral qua the 
plaintiff, and that the latter has no locus 
etaed to impeach the alienation. The plaint- 
iff, having been non-suited in the lower 
Courts, has preferred в further appeal to 
thia Court and the sole question for our 
determination is whether the above finding 
as to the nature of the property is or is 
not correct. й 3 

The point is, so far as we are aware, в novel 
one and not covered by any direct authority 
of this Court. The only two judgments of 

‘this Court which have been referred to by 


the lower Court are Faiteh Singh v. Nihal 


Singh (1) and Тыш; v. Ram Rakha (2), and 
both of them are inapplicable to the present 
саве. 


In the first case, an alienation was effected 
by an appointed heir and the person contest- 
ing it wasan agnate of the appointer. Ав 
the property had descended from the common 
ancestor of the appointer and of the plaintiff 
in that case, the latter was rightly found 
entitled to attack the alienation which injured 
his reversionary rights. That case is clearly 


1) 25 P. В. 1901; 28 Р.І. В. 1901. 
2) 66 P. Б. 1908: 110 P, W. B. 1008. 
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no authority for the proposition that a aon of 
the appointed heir is similarly entitled to 
contest an alienation by his father. 

The law is clear that in the event of the 
appointed heir dying childless and leaving no 
widow, the estate which ke inherited from 
the appointer passes to the male collaterals of 
the appointer’s family if it consista of pro- 
perty.over which the &ppointer had only a 
restricted power. The judgment in Tula v. 
Ram Rakha (2) lays down the rule that the 
son of the appointed heir born prior to the 
appointment has no right to contest an 
alienation by his father of property received 
from tho &ppointer. . 

In the case before us, the plaintiff was, as 
mentioned above, born after the appoint- 
ment and the ruling has, therefore, no direct 
application. But for the reasons set out below 
we are of opinion that thatfaot should not 
make any difference and that the gon of an 
appointee, whether born before or after the 
appointment of his father, is incompetent to 
contest an alienation by the latter of the 
property received from the appointer. 


The point being res integra, we have to decide 
it in accordance with the general principles 
cf customary law. It must be remembered 
that we are not here dealing with a 
ceremonial adoption of Hindu Law, in which 
the adopted son is completely transferred 
from his natural family and becomes в part 
and parcel of the adoptive family in the same 
way as if he were в natural born воп, But in 
the case of the customary appointment of 
heir, it has been repeatedly held that it doeg 
not involve the transplanting of a person from 
one family to another. The tie of kinship 
with the natural family is not dissolved and 
the fiction of blood relationship with the 
members of the new family has no appli- 
cation to the appointed heir. The rela- 
tionship established between the appointer 
and the appointee is & purely personal 
one and does not extend beyond the 
contracting parties on either side  [vide, 
inier alia, Vasira v. Kahna (8)]. 

It follows that the appointer or his 
male lineal ascendant cannot be called an 
ancestor of the appointee’s son. 


As regards the appointee's right to pro- 
perty, it is clear that he does not ordinarily 


(3) 111 P. R 1808 
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lose his right of succession in his natural 
family and any property which he inherits 
from hia natural father or any other male 
lineal ascendant would, undoubtedly, be 
ancestral qua his sons, and the latter are 
entitled to set aside an improper aliena- 
tion of that property made by their father. 
But the same thing cannot be predicated 
with respect to the estate which the ap- 
pointed heir receives from the appointer. 
If the estate consists of the self-acquired 
property of the latter, then the appointee 
becomes an absolute owner of it and has 
plenary power of disposal over it. If, on 
the other hand, the estate consists of 
property over which the appointer had 
only a restricted power, then the appointed 
heir takes it subject to the residuary interest 
which resides in the appointer’s reversioners. 
The property having descended froma common 
ancestor of the врроіпіег and his re- 
versioners, the latter have the same right 
of objecting to an slienation made by the 
appointee аз they possessed with respect 
to an alienation by the appointer. As 
regards them the property continues to 
be ancestral and they can protect their 
reversionary rights by vetoing an improper 
alienation: vide, Sita Ram v. Raja Ram (4. 
' But we do not think that property, 
whether ancestral or seltacquired, of the 
&ppointer, received by the appointed heir, 
can be regarded as ancestral qua tho latter’s 
.Bons. Ав regards sons, ancestral property 
has been defined to mean property 
inherited from a direct male ancestor, and 
the point which we have to decide is 
whether the property in question fulfils the 
requirements of this definition, 

It has aheady been pointed ont that 
the appointer or his ascendant, who originally 
held the land, is not an ancestor of the 
&ppointee's son &nd it, therefore, follows 
that the property originally held by the 
former cannot be called ancestral property 
of the letter. If it once descends to, 
or comes into the hands of the appointes’s 
son, then ıt would be ancestral qua the 
grandson, for the very simple reason that it 
would be inherited from the appointee who 
is the common ancestor of the son and the 
grandson. The same remark does not apply 
to the property in the hands of the ap- 
pointes. . 

(4) 12 P. B.61892 (F. B.).,  * 
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The conolusion at which we have arrived 
can be supported on another ground. The 
definition of ancestral property already given 
involves the idea of inheritance, and inherit- 
ance there means succession ab tniestaio and 
does not obviously include testamentary 
succession. Now it has been held in many 
cases that the appointment of an heir is 
tantamount to a gift which comes into 
operation on the death of the appointer 
and that the property received by the ap- 
pointee should be regarded in the nature of 
a bequest. 

As remarked by Sir Meredyth Plowden 
(at page 231) in Ralla v. Budha (5): “The 
power of adoption, when validly exercised, 
has precisely the same effect as regards the 
warisan ekjadds or presumptive heirs,as a 
valid transfer of the adoptor’s land by gift 
to the adopted son would have: it operates 
in fact as в transfer of his land, buta 
transfer taking effect after the death of the 
donor inatead of in his life-time.” If this 
is the correct description of the mode in 
which the appointed heir geta the property, 


“then it is clear that he does not inherit it 


within the meaning of the sbove definition 
of ancestral property. The appointee isa 
legatee of the property and the son of & 
legatee has absolutely no right to control an 
alienation by the father of the property 
bequeathed to the latter. 

We would now refer to two judgments 
which, it is contended by the learned Pleader 
for the appellant, have adopted a different 
view. 


The first cage upon which reliance bas been 
placed is that reported as Thamman Singh 
v. Jü Singh. (6). It arose out of в suit 
brought by an adopted son to contest an 
alienation by his adoptive father, and the sole 
point which was decided was whether the 
adoptive father had & right to repudiate 
an adoption once validly made. Having 
decided it in the negative, the learned 
Judges remanded the case to the Divi- 
sional Judge for disposal, with the re- 
mark that the adoption under the deed was 
vald and that the plaintiff's loous stands was 
established. The further question that, even 
if the adoption or appointment was valid, the’ 
appointed heit was not entitled to impeach . 


5 50 P. B. 1898 (F. B.)- 
6) 9 P. В, 1898. 
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the alienation by his adoptive father because 
the property was not ancestral as regards 
him, was not raised by the parties and no 
opinion was, therefore, expressed on it. 

The other case which requires notice is 
Ohajju v. Dalipa (7), the plactum of which 
is to the effect that “by custom among 
Mahtons of  Nawashahr Tahsil, in the 
Jullundur District, the sons of an ap- 
pointed heir who predeceased his adoptive 
father are entitled to succeed on the latter’s 
death to his estate.” With respect to this 
cage, we would make two observations. In 
the first place, we find that the appointee was 
a nephew of the appointerand the former’s 
sons were, therefore, agnates of the latter. In 
the second place the learned Judges re- 
garded the appointment of heir in the 
same light ва a gift and remarked that 
“there can be no question that a gift, 
if valid, would benefit the donee's sons, 
whether the donee himself predeceased the 
donor or not.” Looking at the case in the 
light of the above observations and having 
regard to ita special facta, we do not think it 


militates against the view taken by us about . 


the nature of the property in the hands of an 
appointed heir. . 

It ів, however, significant that in the case 
of kritrima adoptions which, as has been 
pointed out in several judgments of this Court 
resemble the customary appointment of an 
-heir in the Punjab, the Oalentta High 
Court has held thatthe sons of a person 
adopted in the Aritrima form are not entitled 
to inherit the property of the adoptive 
father [vide, inter айа, Juswant Singh v. 
Doolss Ohand (8)] At page 258 of the 
report the learned Judges make the follow- 
ing observations:— 

“Under the Hindu Law, as laid down in 
Macnaghten, Volume I, page 76, and also 
in a decision of this Courb in Volume VIII 
of the Weekly Reporter, the relation of 
the kritrima son extends to the contracting 
parties only, and the son so adopted will not 
be considered the grandson of the adopting 
father’s father, nor will the son of the adopt- 
ed be considered the grandson of his adopting 
father.” These observations are, in our 
opinion, equally applicable to the person ap- 
pointed an heir under the Oustomary Law. 


3 51 Р. R. 1906; 124 P. L. В. 1006,78. P. W. в 
1905 25 W. B. 256 8t p. 258. f 
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From the general principles of tho Custom- 
ary Law relating to the nature of tho ancestral 
land and from the incidents of the customary 
appointment of heir, the result which we 
deduce is that the property in the hands of 
Jawala was not ancestral qua the plaintiff. 

We accordingly hold that the plaintiff's 
suit has been rightly dismissed by the Courts 
below and that this appeal must fail. Tho 
appellant must pay the costs of the respondent 
in this Court. 

Appeal dismissed. 


r 


MADRAS HIGH COURT. 
Seconp Огт, Appaat No. 434 or 1913. 
September 10, 1914. 
Preseni:—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
NARAYANA REDDI—Priaurirr No. 2— 
ÅPPELLAET 


DOÓTSMS 
KAMAKSHI AMMAL AND OTHERS— 
Dzr£s8DANTS—HREBPONDENTS. 
Suit, abatement of—Alrnor. suing to recover contain 
property as his by suvivorship despite a Will“of his 
father—Death of sainor—Leyal representative, right of, 
to contimus bwat, 

A minor sued through his guardian for possession 
of certain proporty as his by survivorship and also 
challenged the validity of his father’s Will, which 
vesied the property in the defendant in trust for the 
minor in case he should attain majority and in trust 
for a temple ín сезе of his failure todo so. The 
minor died and his legal representative was placed 
on the record aa plaintiff: 

Held, (1) that as the minor had sued for possession of 
the suit despite the Will, his legal represen- 
tative was a od to prosecute the suit; 

(2) that the cause of action was a the 
minor on the ground that it would be open to him to 
repudiate bis guardian's action on attaining majority 
and that, therefore, the suit did not abate. 

Second appeal from the decree of the 
Court of the Subordinate Judge of Trichi- 
nopoly, in Appeal Snit No. 334 of 1911, 
preferred against that of the Court of the 
District Munsif of Karur, in Original Suit 
No. 294 of 1910. 

Mr. 8. T. Srinteasagopalachariar, for the 
Appellant. 

Mr. T. Rangachariar (with him  Mesars, 
N. Rajagopalachariar and К. Parthasarathi), 
for the Respondents. 

JUDGMENT .—The 1st plaintiff, а minor, 
sued the lst defendant by his guardian for 
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possession of the suit property as his by 
survivorship, and for & declaration that the 
Will purporting to have been made by his 
deceased father, on which the lst defendant 
relied, was null and void. This Will vested 
the property in the lat defendant in trust 
for the lst plaintiff in case he should 
attain majority and in trust for a temple in 
caso of his failure to do во. First plaintiff died 
a minor. Second plaintiff,the present appellant, 
was placed on the record аз his legal repre- 
sentative, subjectto objection to bedisposed of 
inthe final judgment. The 2nd plaintiff 
then had the other defendants impleaded, as 
representing the temple and as having taken 
possession of the property on its behalf in 
accordance with the Will on the lst plaintiff's 
decease. - | 

The lower Appellate Court held, and these 
defendanta have argued here, that the 2nd 
plaintiffs canse of action is not identical 
with the lst plaintiffs and that the former, 
therefore, cannot carry on the latter’s suit. 
We cannot follow the learned Subordinate 
Judge in his argument based on the alleged 
division of the Will into two portions, one of 
which it was, he held, unnecessary for the 
lat plaintiff to have declared inoperative. It 
is in fact doubtful whether the lst plaintiff 
‘was under any obligation to ask for relief 
‘in respect of the Will at all, since it was the 
foundation, not of hisclaim, but of the lat 
defendant’s defence, and it was for the Ist 
defendant to propound it and establish its 
validity. Butin any case, the lst plaintiff 
sued, alleging thatthe property had vested 
in him and that he was entitled to possession 
of it notwithstanding the Will, and the 2nd 
plaintiff was entitled, as his heir, to pro- 
8eoute that suit. The facts that the 2nd plaint- 
iff impleaded fresh ` defendants, to whom 
the property had been transferred, and that 
he alleged the transfer to them as consequent 
on the lst plaintiff's death, are immaterial, 
when the former alleged that both the lst 
defendant andthe other defendants took the 
property under colour of the same title, that 
based on the Will. Weobserve further that, 
not only was this the allegation in the plaint 
and the foundation] on which the lst plaint- 
iff and after him the 2nd plaintiff were bound 
to base their claim, but it was not denied by 
the defendanta subsequently impleaded, who 
set up no separate title or trespass on their 
part. s ae 


INDIAN CASES. 


, 897 


Here the lower Appellate Court's decision : 
is supported further on the ground that the 
cause of action of a minor, such ва the Ist 
plaintiffs is personal to him, since it would 
be open to him to reprobate his guardian’s 
action оп attaining majority and, therefore, 
does not survive to his heir. We have been 
shown no &uthority for this contention and it 
does not commend itself on ita merita. 


The second appeal must, therefore, be allow- 
ed. The lower Appellate Oourt’s decision 
ія Bet aside and itis directed to restore the 
appeal to its file and dispose of it according 
to law. The costs in this Court will be costa 
in the cause. 


Appeal allowed, 


OALOUTTA HIGH COURT. 
Ssoconp Crvin Appwat No. 828 or 1912. 
June 9, 1914. 
Present:—Justioe Sir Asutosh Mookerjee, Кт. 
and Mr. Justice Beachoroft. 
AKSHOY KUMAR OHATTERJEE— 
PrAÍNTIFT— ÀPPELLAXT 


versus 
AKMAN MOLLA AND ormugS—DgraKDANTS 


К Бакрокнринтв, 

Bengal Tenancy Aot (VIII of 1885), ss. 178 (1) (d), 
194—Privity of contract, whethe amets between lasso: 
and under-leessso—Covenant by tenure-holder not to ea- 
cavats tank—Breach of covenant by raiyat—Tonure- 
holder, habisty of—No actwal damages suffered— 
Infringement of righi —Nomendl damages. 

Section 178 (1) (d) of the Bengal Tenancy Act ig 
controlled by section 194. 

There is neither privity of contract nor privity of 
estate between the head lessor and the under.loeseo 
and hence the under-lessee is not personally liable 
for the rent reserved by, nor on the covenants con- 
tained in, the head lease, 

Wherever any act injures another's right and would 
be evidence in future in favour of the wrong-doer, 
an action may be maintained for вп invasion of the 
right, without proof of any specflo 2 

Where в tenure-holder, who had expressly under- 
taken not to excavate any tank on the pro 7 
granted to &ruiyat&loase of some land walkie ui 
tenure and the ratyat being unaware of the restrictive 
covenant in the lease of the tenure-holder excavated 


в bank: 

Held, (1) that the tenure-holder, and not the rayat, 
was liable in damages to his lessor for exomvation of 
the tank by the rayat 

(2) that there had been & breach of covenant not to 
excavate any tank, that is, an infringement of the legal 
right of the plaintiff, who was consequently entitled 
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to nominal damages, even though he may not have 
suffered actual damage. 
Nominal damages does not necessarily mean amall 


Appeal against the decree of the Subordi- 
nate Judge of Khulna, dated the 13th 
November 1911, affirming that of the Munsif 
of Khulna, dated the 22nd February 1911. 

Babu Surendra Ohwnder Sen, for the 
Appellant. 

Babu Broo Lal Ohsckerbuity, for the Re- 
spondenta. 


JUDGMENT.—This is an appeal by the . 


plaintiff ina suit for declaration that the 
defendanta have no right to excavate a tank 
on the diaputed holding. The plaintiff also 
asks for a mandatory 
defendant to compel him t fill up the tank, 
or in the alternative for a decree for compen- 
sation to the extent of Rs. 400. The Courts 
below have dismissed the suit against all 
the four defendanta. The first defendant is 
a тазу in occupation of the land, while 
- the other three are tenure-holders and inter- 
mediate between the plaintiff andthe raiyat. 
The title of the tenure-holders was created 
on the 28th May 1854 by a lease under 
which they undertook not to cut down fruit- 
bearing troes and to excavate tanks on the 
property. The first defendant gxecuted a 
kabultat in favour of the tenure-holders 
on the 6th May 1883, but he was in occupation 
of a portion of the land from before that 
date. The Subordinate Judge has held that 
this Кайта was the inception of the present 
tenancy, because at that time the tenant 
obtained a lease of additional lads of which he 
had not previously been in occupation. The 
case for the plaintiff is that the defendants 
have committed a breach of the covenant not 
to excavate a tank on the property comprised 
in the tenure and that they are consequently 
liable to indemnify him. The prayer fora 
mandatory injunction has not bean seriously 
pressed; infact the alternative claim shows 
that the plaintiff would be amply satisfied 
with a decree for compensation and does not 
intend that the tank should be filled up. 

The first question for consideration is, 
whether there has been a breach of covenant ; 
and if во, by whom? There is no room for 
controversy that there was an express under- 
taking by the tenure-holders not to excavate 
any tank on the property. That covenant 
has been broken. No doubt it has not been 
broken by the excavation of a tank by the 
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tenure-holders themselves, but, prima facte, 
they must be held responsible for the act of 
their under-tenant. In the firet place, in 
the lease which was granted to the ratyat on 
the 6th May 1883, they did not take the 
precaution to insert a covenant that the 
raiyai would not excavate any tank on the 
holding. Indeed there is nothing to show 
that the raiyat was ever apprised of this 
restrictive covenant in the lease of the fenure- 
holders. In the second place, it is plain that 
they have placed the ratyatin a position to 
excavate the tank. Onur attention, however, 
has been drawn to section 194 of the Bengal 
Tenancy Act which is in these terms: © Where 
& proprietor or permanent tenure-holder holds 
his estate or tenure subject to the observance 
of any specified rule or condition, nothing in 
this Act shall entitle any person occupying 
land within the estate or tenure to do any 
act which involves а violation of that rule or 
condition.” It has been argued for the appel- 
Jantthat this is a saving clause for conditions 
binding on Jandlords and that consequently 
the first defendant was not entitled to exca- 
vate a tank in violation of a condition to that 
effect in the lease of the tenure-holders. On 
behalf of the respondents it has been argued 
that the tenure-holders should not be held 
responsible, because if they had inserted & 
restrictive covenant in the lease granted to 
the raiyai, it would have been unenforceable - 
undor section 178, sub-section (1), clause (d), 

which provides that nothing in any contract 
between & landlord and a tenant made before 
or after the passing of the Act shalltake away 
or limit the right of a tenant, as provided by 
the Act, to make improvements and claim 
compensations for them. Stress has also 
been laid on the fact that the Oourts below 
have concurrently found that the excavation 
of this tank was an improvement of the hold- 
ing, that the tank covers only a small portion 
of the land comprised in the holding and that 
water is needed for the use of men and cattle 
and will be beneficial for the purposes of ` 
cultivation. Under these circumstances, the 
tenure-holders-reapondents contend that they 
should not be held responsible, as they could 
not have in any event restrained the first 
defendant from improving his holding by the 
excavation of the tank. This contention is 
clearly unsound, tor, in our opinion, section 
178, sub-section (1), clause (d), ів controlled 
by section 194, whith would have been super- 
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fluous if the object of the Legislature had 
been merely to lay down that the grantee is 
in no better position than the grantor. The 
Legislature obviously contemplated cases of 
the character now before us, whereit might 
be argued with plausibility that the grantee 
was entitled, by virtue of the provisions of 
the Bengal Tenancy Act, to do what could 
not be done by his grantor. To avoid the 
conflict which may in this way arise, the 
Legislature has expreaslyprovided that persons 
occupying land within a tenure cannot do 
such acta as involves violation of the condi- 
tiong under which the tenure is held. [It is 
thus plain that the terure-holdera might 
have effectively inserted a restrictive covenant 
against excavation of tanks in the sub-lease 
granted by them to the first defendant. The 
tenure-holders are consequently liable for 
breach of covenant, even if it be assumed that 
they have no remdy against their sub-leasee: 
Penley v. Watts (1), Smith. у. Howell (2), 
Walker v. Hatton (3). This does not, however, 
show that the plaintiff is entitled to ask for 
damages as against the first defendant. It is 
well settled thatthere is neither privity of 
contract nor privity of estate between the 
head lessor and the under-lessee, and hence 
the under-lessee ів not personally liable for the 
rent reserved by, nor on the covenants con- 
tained in, the head lease: Berney v. Moore (4), 
Holford v. Hatch (5), Laws of England 
by Halsbury, Volume 18, Article 865. Oon- 
sequently the plaintiff has no cause of action 
against the first defendant. 

The second question for consideration is 
the measure of damages for the breach of the 
covenant. It has been argued on behalf of the 
tenure-holders that no decree for damages 
should be made, because the plaintiff has 
suffered no appreciable damage. It has not 
been shown that the value of the land as 
security for the rent has diminished; nor has 
it been proved that if the land reverts to the 
plaintiff upon surrender, abandonment or 
sale of the tenure in execution of a decree for 
arrears of rent, the plaintiff will not be 
able to make a re-settlement on the same rent 
as at preaént. On the other hand, the excava- 


60 азе) 1 м. & ж. 001 10 L. J. Ex. 829, 56 B. 


® (1851) 6 Ex. 790, 20 L. J. Kx. 877; 86 В. В. 452. 
(8) (1842) 10 M. & W. 240; 2 D. 'x. к.) 208; 11 L.J. 
Ex. 881, 62 R. В. 000. 

(4) 1701) 2 Ridgeway Parl. 


Rop. 82 HE M» 891. 
(5) (1779, 1 Doug. 188; 99 B, 
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tion of the tank has been в real improyement 
of the holding. On these facta, we have been 
pressed to hold that the plaintiff i is not entitled 
to a decree for damages. Weare of opinion 
that this contention is not well founded, 
There has been & breach of the covenant not 
to excavate any tank, that is, an infringement 
of the legal right of the plaintiff, who is 
consequently entitled to nominal damages, 
even though he may not have suffered actual 
damages: Willams v. Williams (6), Wigsell v. 
Oorporaiton of the School for the Indigent 
and Blind (7). As Serjeant Williams says, 
wherever апу acti injures another’s right and 
would be evidence in future in favour of the 
wrong-doer, an action may be maintained for 
an invasion of the right, without proof of any 
specific damage, Mellor v. Spateman (8); 
Patrick v. Greenaway (9). In this way, not 
only is the principle that wherever there ів 
& wrong there should be a remedy, enforced, 
but the award of nominal damages for the 
infliction of a legal wrong may settle the 
question of title or determine righta of. the 
greatest importance to the plaintiff. From 
this point of view, it has sometimes been said 
that even though the result of a trespass may 
benefit the plaintiff and not damnify him, he is 
entitled to nominal damages. Hence, if a breach 
of covenant is deliberate, the Oourt may award 
vindictive damages, as Bowen, L. J., put it 
in Whitham v. Kershaw (10). Here, however, 
there is no reason to apprehend that, the 
tenure-holders have wilfully committed the 
breach of covenant. The plaintiff is con- 
sequently entitled to nominal damages, which 
is not necessarily small damages. As 
Halsbury, L.C., said in Medtanaiv. Comet (11): 
“Nominal damages i is a technical phrase which 
means that yon have negatived anything like 
real damage, but that you are affirming by 
your nominal damages that there is an 
infraction of a legal right which, though it 
gives you no right to any real damages at all, 
yet gives you в right to the verdict or judg- 
ment because your legal right has been 
(8) (1974) 1. à 90 P. 650; 48 L. J. O. P. 882, 80 
L. T. 688; 22 
(т) Qao) воз D 857; 511, J. Q. В. 880; 46 L. 
T. 422; 80 W. В. 474 
а, 1 Saunders 846 b. 
1706) 1 Saunders $46 b. note 
10) пар 16 Q. B. D. ela at p. 618; 64 L. T. 194; 
cn) P 1990 A. 0. 118, at p. 116; ӨӨ L. J; Q. B. 85, 
s В. 808, 82 L. Т. 985; 18 T. L. В. 194 9 Asp. M. 
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infringed: but the term nominal damages 
does not mean small damages.” We assess the 
damages at Rs. 100, which according to the 
plaintiff is the sum required to fill up the 
tank. 

The result is that this appeal is allowed 
and the decree of the District Judge set aside. 
The suit will stand dismissed with costs in all 
the Courts as against the first defendant but 
it will stand decreed for Ба. 100 as against 
the other defendante. The appellant is 
entitled to his costs in this Court on the 
amount decreed, but as between him and the 
defendants other than the first defendant the 
costa in both the Courts below must be borne 
by themselves, 

Appeal allowed, 
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Custom—Kalighat palam, whether transferable in 
limited market— Hentable and ра (ів and devisable— 
Alrenation of a religious office, when рез mssiblo—E isen- 
tials of a valid custom—Immemorial ezistenca of custom— 
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According to custom the palas or tnrns of worship 
of the Kalighat shrino аге transferable in the 
limited market of hereditary shebaits by blood or 
marriage. 

The custom is а valid one. 

A. pala of ihe Kaligha temple is heritable, and it is 
immaterial whether the heir is a male ore female. 
It is also partible and йеті 

Though probably religious offices were originally 
Indivimble, they are now deemed partible. 

In the absence of a custom or usage to the contrary 
or any tarm to that effect in the deed of endowment, 
á religious trast, or the right of management of a 
religious or charitable endowment or a religious office 
attached to a temple or any other ondowment cannot 
be alienated by the holder. 

But an ahenation of в roligious offloe may be made 
in favour of a person standing in the line of suoces- 
gion and not disqualified by personal unfitness. 

A custom to be valid, ay must be Immemorial, (?) 
must be reasonable, (8) must have continued without 
interruption since ita immemorial origin and (4) must 
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be certain in respect of its nature generally as well ай 
in respect of the locality whore it is alleged to obtain 
and the persons whom it ís alleged to affect. 

Evidence showing exercise of a right in accordance 
with ал alleged custom as far back as testimony can 
go, raises the presumption, though only a rebuttable 
presumption, as to the immemorial existence of the 
custom. 

The period of ascertaining whether a particular 
custom is reasonable or not, is the. time of its 
possible inception It is sufficient if no good legal 
Treason can be assigned against it 

Since customs in general involve some incongis- 
tency with the general common law of (he realm or 
are contrary to & particular maxim, the fact of this 
inoonaistency is not of itself a ground for holding 
the custom unreasonable and bad. 

Per Moolerjes, J.—AÀ mortgagor cannot set up 
against his mortgagee the title ofa third persor, 

in view of his express declaration in the 
mortgagé deed that no objection on his part or on 
boha} of his heirs or representatives shall be main- 
tenable. Even a trustee cannot set up asa defence 
for himself against the mortgagee that the property 
mortgaged is trust property which he had no right to 
mortgage. The principle, however, is inapplicable 
when the mortgage is void as contrary to Statute. 

A mortgagee of palas is а m of intangible 
property, and is entitled to foreclose the mortgage 
quite as much as а mortgagee of chattels, or a mort- 
gageo of land. * 


Appeal against the decree of the District 
Judge of 24-Parganas, dated the 3rd (February 
1911, modifying that of the Subordinate 
Judge of 24-Parganas, dated the 10th 
August 1910. 


Dr. Rash Behary Ghose, Babus Mahendra 
Nath Roy, B raj Mohan Majumder, Haribhusan 
Mukerji, Mohint Mohan Chatterjee and Sarat 
Uhunder Mukerjee, for the Appellant. 


Babu dtu Krishna Roy, for the Respond- 
ents. 


JUDGMENT. 


Mooxensea, J — This із an appeal by the 
plaintiff ina suit for foreclosure of a mort- 
gage by way of conditional sale, executed 
in her favour by the defendants on the 
16th August 1905, in renewal of two 
previous conditional mortgages, dated the 
8th October 1900 and 9th December 
1901. The earlier mortgages һай been 
granted to secure loans of Ha. 1,400 and 
Ra. 800 respectively. The mortgage now in 
suit was given to secure the sum of Ha. 2,200, 
which was to carry interest at the moderate 
rate of 6 per cent. per annum and was 
made re-payable on the 16th August 1908. 
The subject-matter of the security consisted 
of 3 palas Ор turns of worship held by the 
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Tortgagors in the templé of the goddess 
Kali at Kalighat. The  mortgage-money 
was not repaid on the due date, and the 
plaintiff commenced this action on the 18th 
September 1909 to recover the sum with 
interest and costa. The plaintiff alleged 
in the plaint that the palas were transferable 
acoording to immemorial custom. Tho first 
defendant, who alone contested the alaim, 
set up in his written statement the case 
that the palas were not transfereable by 
custom, and that even if the alleged custom 
was proved, no Court should recognise and 
enforce it, as it was unreasonable and opposed 
to public policy. The Subordinate Judge 
held that the palas were transferable by 
custom in a limited market, that the 
custom was neither unreasonable nor opposed 
to public policy and that the plaintiff was 
accordingly entitled tq а fareclosure decree. 
On appeal, the District Judge has reversed 
the decision and has given the plaintiff only 
& personal decree against the defendants, 
af in his opinion the custom of transferability 
of palas was opposed to public policy and 
unenforceable in a Court of Justice. On 
the present sppeal by the plaintiff, three 
substantial grounds emerge for consideration: 
namely, frei, are the mortgagors estopped to 
deny the validity of the mortgage onthe ground 
that the property given by way of asourity was 
inalienable; secondly, ia the custom of trans- 
ferability of palas reasonable, Во that it may 
be recognised and enforced by a Oourt of 
Justice; and, thirdly, is the plaintiff entitled 
to a foreclosure decree, in view of the nature 
of the property given by way of security P 
Before I deal with these questions, itis neces- 
вагу to define the onstom which, the Courts 
below have concurrently found, does exist in 
respect of this particular religious foundation. 
. The Courts below have found that palas 
are ordinarily transferred by sale, mortgage, 
lease and gift,and that they are alse the 
subject of partition and of testamentary devise. 
This is proved, not merely by oral evidence, 
but also’ by evidence of concrete instances 
in which such transactions have come before 
Оопгія and have been upheld as legal. One 
of the earliest transactions of which we find 
mention isa mortgage by way of conditional 
sale of & pala, which was executed on the 
4th October 1819 and was foreclosed in 
due course. We have othen instances of 


conditional mortgages, dated llth April 
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1831 and 29th June 1881, which were both 
foreclosed in 1897. We have further a 
conditional mortgage of the 18th February 
1835, which was foreclosed on the 8th ' 
August 1840 after contest in a suit in which 
the mortgagor unsuccessfully pleaded that 
the pala waa non-transferable. A more 
modern instance is в conditional sale of 1864 
which was foreclosed on the 16th December 
1867. Instanoes of sales of palas, specially in 
recent years, are quite numerous, and it is not 
disputed that two of the palas in suit were 
acquired by the father of the first. defendant, 
mortgagor, by purchase. Instances have 
also been adduced in which palas have been 
sold in execution of dearees, have been leased 
out for longer or shorter periods, have been 
bequeathed like other property and have 
in fact formed the subject of transfer in some 
form or other. One of the most recent 
instances on the record isa decree of this 
Court, dated 30th August 1900, which directed 
possession to be delivered of a pala which 
had been mortgaged by way of conditional 
sale, followed by a decree for foreclosure. 
It has been conclusively proved that 83 palas 
out of 860 have thanged hands permanently. 
These facts amply justify the concurrent 
finding ofthe Courts below that the custom 
of transfer of palas of the Kelighat shrine 
has been established beyond the shadow of a 
doubt ; the existence of the custom has been 
traced back almost to the time of the first 
establishmentof British Courts in this country, 
and even as early as 1&40 the Court found 
that the custom of transfer was fully 
established. The evidence, at the same time, 
established that these transfers have not been 
unrestricted; but have been confined to co- 
shebasis or to the members of families on 
whom a shebaté can bestow his daughters in 
marriage ; in other words, there is undisputed 
and overwhelming evidence, oral and’ docu- 
mentary, that in practice palas have been 
transferred during at least 90 years, though 
ina limited market which those alone can 
enter who are qualified to become shebatt by 
birth or marriage. Only ‘one instance hag 
been traced in which а transfer in favour 
of an abeolute stranger, not connected 
with the hereditary shebatte by blood or 
marriage, has been recognised ; but the trans. 
Төгөө in that case was the hereditary pujar, 
or priest whoge function, it must be observed, 
is entirely distinct from thet of s Мба, 
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The plaintiff is tho widow of one Jnanendrs& 
Nath Mookherjee, who was the son of the 
daughter's son ofa member of the senior 
branch of the family of Haldars, who are the 
hereditary  shebasis of the goddess Кай. 
The husband of the plaintiff was also the son 
of a daughter of a Haldar, in other words, 
the husband of the plaintiff was descended 
from the Haldare on the paternal as also on 
the maternal side. The plaintrff is, conse- 
quently,a possible shebatt ; in other words, 
the contingency might have happened which 
would have entitled the plaintiff to take one 
or more palas by inheritinco. The plaintiff 
is plainly entitled to the benefit of the custom, 
and this conclusion does not in any way con- 
travene the well-established rule that a custom 
cannot be enlarged by parity of reasoning: 
Arthur v. Bakenham (1), Prodyots Kumar 
Tagore v. Rakhal Chandra Sarkar (2). The 
plaintiff is conclusively proved to belong toa 
class of persons to whom palas have hitherto 
transferred and the transfers bave been 
-been recognised as valid. Consequently, if the 
validity of the custom ia established, there 
is no conoeivable reason why the plaintiff 
should not by foreclosure become entitled to 
the three palas in dispute. , 

As regards the first question, it has been 
argued on behalf of the mortgagee that as no 
manis allowed to dispute a title which he 
himself has granted, the mortgagor cannot 
set up against his mortgagee the title of 
a third person; this cannot be disputed: 
Гов d. Brisiow v. Pegge(8), Gooditile d. Edwards 
v. Batley (4), Doe d. Ogle v. Vickers (5), Doe d. 
Hurst v. Olifton (0), King v. Smith (7), De- 
bendra Nath v. Mirsa Abdul Samed (8). The 
rule has been held applicable where the mort- 
gagor iB & trustee, acting in a public capacity, 
and not for his own benefit [ Doe d. Levy v. Horne 
(9), notwithstanding the contrary dictum in 
Fasrisile d, Mytion v. Gilbert (10), Doe d. Bagga- 

A (1708) 11 Modern 148 at p. 181; 88 E. В. 957. 

5 Tnd. Ойша. eI at p. 326, 110.L. 7. 
140. W.N. 
d Um 1 T. R. 168909 В. R. 1882. 
(4) (1777 P Qowpar 537 et p901; 98 E. R. 1260. 
б) 1836) 4 А & B. 782, 6 К. & M. 487, 6 L. J. 
K. B 111 Е. В. 877. 
(8) (1886) 4А & E 809 at p. 818, 6 L. J. K. B. 
274; 111 B. В. 968, 

(7) (1900) 2 Ch. 425, 00 Ie J. Ch. 508; 88 L T. 815; 
18 T. L. В. 410 

(8) 1 Ind. Ова. 264 10 O. L. J. 150 at p. 168. 

(9 (1642) зо, В, 700, 12 L. J. Q. B. 2,8 G. & D. 
889; 7 Jur. 88, 61 В. R. 897. 

y 29 (1589) Т.В 166 ct p. 17,18 R. 455;10059. 
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ley v. Hares (11)],andthe principle has been 
repeatedly approved and applied in the Courta 
of the United Statàe that a mortgagor ія 
estopped to deny his title, and cannot set up 
as в defence for himself against the mortgagee 
that the property so mortgaged ia trust 
property which he had no right to mortgage: 

Bush v. Marshall (12), Strong v. Waddell(13), 
Jonas ‘у. Reess (14), Farris v. Horston (15), 

Boteclair v. Jones (16); Usina v. Wilder (17); 

MoLeon v. Smith (18). The reason for the 
rule is concisely put by Collier, O. J., in 
Stewart v. Anderson (19): “ by the mortgage, 

the mortgagor professes to convey, and thus 
declares that he has an interset co-extensive 
with what he undertakes to transfer ; and he 
will not be heard to вау, in contradiction of 
hia own deed or in opposition to a claim 
founded thereon, that he was guilty of a 
falsehood and had no estate or interest 
therein.” This principle has been held inappli- 
cable where the mortgage ів void as conirary 
to Statute [ Brewster v. Madden (20)), on the 
ground that “it ia not competent to parties 
to a contract to estop themselves or anybody 
else in the face ofan Act of Parliament:” 
Barrow’s case (21). Hence it has been ruled 
that a corporation is not estopped from plead- 
ing that a mortgage made by it is ultra tires: 
Ee parte Watson. (22). See also Fairtiile d. 
Mytion v. Gilbert (10), Blackburn District 
Benefit Building Society v. Cunliffe Brooks & 
Co. (28), British Mutual Banking Оо. v. 
Charnwood Forest Railway Oompany (24). 

But the view has been steadily maintained 
that trustees for a publio purpose are not, by 
the nature of their office, protected from the 
operation of estoppel as against the assignees 
of the original parties to the deed in question: 


4B 
237, 2 L. J. К. B. 
8 


i res GBD. 801 ad p. 802; 57 1.J.Q B. 608. 
Hg 1885) 29 Ch. D. 902; 54 L. J. Oh. 1001; 63 
T. 74 


14 ab p. 719, 56 L J. 
‚ B. 690; 52 J, P. 160, 
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Doe d. Levy v. Horne (9), Webb v. Ната Bay 
Üommissioners (25), Higgs v. Northern Assam 


Tea Oo. (26). I am not prepared to accept 


the View indicated by Banerjee, J., in Malika 
v. Ratan Mant (27), which receives no support 
from the decision of the Judicial Commit- 
teo in Jug Mohint Dossee ү. Sokheemoney 
Dosses (28), cited in support of this posi- 
iion; but there are cases where trustees 


have been allowed to impeach their own: 


grants [ Rumones Dobia v. Baluck Doss (29)], 
and conflicting dicta are to be found in Gulam 
Nabi v Nagammal (80) and Gulear AW v. 
Fida Aly (81), [see Sidhu Sahu v. Gopi 
Üharan Das (32), where the earlier cases 
are discussed]. I am of opinion that in 
the case before us, the Court should not 
depart from the ordinary rule that the 
mortgagor cannot dispute the title of the 
mortgagee, specially in view of the express 
declaration of the mortgagors in the fourth 
paragraph of the mortgage-deed that “no 
objection on their part or on behalf of 
their heirs ог representatives shall be 
maintainable.” But І до mot desire to rest 
the decision solely on the ground of 
estoppel, for, as will presently be seen, 
there is no substance in the objection 
raised by the mortgagors. 

As regurds the second question, it has 
not been disputed on behalf of the mort- 
gageo that in the absence of a custom or 
usage to the contrary or any term to that 
affect in the deed of endowment, a re- 
gilious trust or the right of management of 
a religions or charitable endowment or % 
' religious office attached to a temple or 
any other endowment cannot be alienated by 
the holder: Raja Vurmah Valsa v. Ravi Vurmah 
Kunhi (33), Рата Varma ү. Raman Nayar 
(84), Kannan v. Nilakandan (85), Lakshmana- 
swami Naidu v. Rangamma (36), Gnana- 

(25) (1870) 5 Q B. 642; 39 L. J. Q В 321; 23 L, T. 
145; 19 W. B. 241. 

(28) (1800) 4 Ех. 887; 38 L J. Ex. 283; 21 L. T. 
886, 17 W. В. 1125. 


(28) 14 M. I A. 280,10 B. L. В. 19; 17 W. R. 41; 8 
Suth P.O. J. 512; 3 Bar. P. О. J. 28; 20 Eng.Rep. 706 
(20) 14 W. В. 101; 11 В.І, В. 386%. 

30) 6 M. L J. 270 

31) 8 A. 24 A. W. N. (1883) 182. 

82) 18 Ind. Osa. 969; 17 C. L. J. 283 at p. 237 
83) AL A. T8, 1M. 285, 1 Iul. Jur, 192 8 Bar. P 
Q. J. 687, 8 Buth. P. О. J. 882. 

84) 5 M. 89. 

85) 7 M. 887 ; 

36) 28 M. 81 
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sambanda Pandara SannadAi v. Velu Panda- 
ram (97), Sarkum v. Rahman Bakhsh 
(38); Narayana v. Ranga (39), Subbarayudw 
v. Kotayya (40), Alagappa v. BSivaramasundara 
(41), Haseshavar v. Gopeshwar (42), Durga Bibi 
v. Chanchal Ram (48), Rup Narain Singh v. 
Junko Bye (44), Mallika у. Ratan Mant (27)| 
Rangasami v. Ranga (45), Rajaram ү. Ganesh 


- (46), Ukoor Dass v. Ohunder Sekher Dass (АТ), 


Juggur Nath v. Kishen Pershad (48), Кай 
Oharan v. Bangshé Mohan Das (49), Dube v. 
Srinivas (50), Ramanadhan v. Murugappa 
(51), Trimbak v. Lakshman (52) and Kuppa 
v. Dorasami (63). There is aleo authority 
for the proposition thatan alienation of a 
religious office may be validly made in favour 
of в person standing in the line of succession 
and not disqualified by personal unfitness: Sita- 
rambhai v. Sitaram Ganesh (54), Mancharam 
v. Pranshankar (55), Annasami v. Ramakrishna 
(56) and Nirodbarani Бает v. Shiba Dass 
(57), But the appellant does not invite us to go 
even asfar as this proposition. Sheasks us to 
assume that a pala or turn of worship is 
not slienable except by custom, and contends 
that the custom which has been proved 
in this ouse should be recognised by the 
Oourt: Raja Vurmah Vala v. Вах 
Vurmah Kunht (88), Gnanasambanda Pan- 
dara Sannadht v. Теш Pawdaram (87). 
This raises the question, whether the custom 
possesses the characteristics deemed essential 
for the validity of а custom. These essen- 
tial attributes were specified by Tindal, O. J., 
in Tyson v. Smsth (58) in these terms: “A 
custom to be valid must have four essential 
attributes—jirst, it must be immemorial ; 

(87) 27 L A. 69; 28 M. 2714 4 C. W. М. 829; 2 Bom. 
L. В. 597; 10 M. L. J. 29. 

88) 24 O. 88 

(аа 15 М. 183; 2 M. L. J. 19. 

(40) 15 M. 389. (41) 19 М. 211. 

(42) 84 С. 828, 11 O.W.N. 782. 


(48) 4 A. 81; A. W. N. (1881) 124. 
(44) 8 0. L. R. 112. 


(40) 23 B. 181. 
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secondly, it must be reasonable; thirdly, it 
must have continued without interruption 
since its immemorial origin ; and, fourtAly, 
it must be certain in reapect of its nature 
generally, as well as in respect of the 
locality where it ів alleged to obtain and the 
persons whom it is alleged to affect.” See also 


Hurpershad v. Sheo Dyal (59), Raja Vurmah . 


Valia у. Ravi Vurmah (88), Indehmeepui 
Singh v. Sadaullah Nushyo (60) and Ghasitt 
v. Umrao Jan (61). In the case before 
us, the custom obviously satisfies the first, 
third and fourth requirements. The time 
when the custom originated ia unknown; 
all that has been ascertained is that as 
far as the evidence can be carried back, it 
has been in existence. Thia takes the case 
out of the rule formulated by  Willes, J., 
in London Corporation v. Cow (62), that “a 
custom originating within time of memory, 
even though existing in fact, is void at 
law." There is no force in the contention 
that the proof of the existence of the custom 


should have been carried back by direct. 


_ evidence to 1793, when the first Regulations 
were passed by the Indian Legislature, if 
not to the year 1773 when- the Supreme 
Court was established. It is well settled 
that evidence showing exercise of a right 
in accordance with an alleged custom as 
far back as testimony can go, raises the 
presumption, though only a rebuttable 
presumption, as tothe immemorial existence 
of the custom. As Tindal, О. J. said in 
Bastard v. Smith (63), "You emunot reason- 
ably expect to have it proved that the 
custom did in fact exist before time of legal 
memory; but you аге to require proof, as 
far back as living memory goes, of a con- 
tinuous, peaceable and uninterrupted user 
of the custom.” To the same effect is the 
observation of Farwell, J., in Mercer v. Denne 
(64): " not only ought the Court to be slow to 
draw во infereuce of fact which would defeat 
а night that has been exercised, during во 
longa period asthe present, unless such 





inference is irresistible, but it onght to 
presume everything possible to presume in 
БӨ) 3 I. A. 250; 20 W. В. 55. 

60) 0 О. 608, 12 О. L. В. 882; 5 Shome L. R. 27. 
61) 21 C. 149; 20 L A. 198. j 
62) (1800) 2 Н.І, 280 at p. 259; 36 L. J, Ex. 225, 
10 W. В. 44. 

(89) (im aar & Rob. 120 at p. 188. 

64) (1904) 2 Oh 534 ab p. 556, 68 J. P. 470; 74 L. 
L. T. 618, WR BY 9 L @ В. 885; 
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favour of such a right.” Itis interesting to 
note that Vijnaneawara in his Mitakshara 
enunciated a similar rule (Yajnavalkya, 
Book П, 27). On the authority of a text of 
Ketyayana, he holds that “time within the 
memory of man extends as faras & hundred 
увага,’ ава man has, according to Bruti, a 
hundred ўвага’ duration of life (Mitakshara, 
trans. Gharpure, page 50). Apararka, in his 


commentary оп the same text of Yajnaval- 


kya, treats a period beyond three generations 
(that is, one hundred-and five years) as time 
immemorial, and refers to an earlier text to 
show thata period beyond sixty years might 
be treated as time beyond human memory. 
In any event, it ia well-settled that if the 
existence of the custom has been proved for 
along period, the onus lies onthe person 
seeking to disprove the custom to demon- 
strate its impossibility ; in this case, the 
mortgagors have entirely failed to meet 
the evidence of the custom adduced by the 
plaintiff. There is also no room for serious 
controversy as regards the odrtainty and 
continuity of the oustom. The only question, 
consequently, for consideration is whether it 
is reasonable, asthe appellant contends, or un- 
reasonable and opposed to public policy, as the 
respondent asseris. Itis indisputable that if a 
custom be against reason, it has no force in law; 
but as explained in Оо. Litt. 02a, the reason 
here referred to is not to be understood as 
meaning every unlearned man’s reason, but 
artificial and legal reason warranted by 
authority of law; ог as Blackstone puts it 
(Commentaries, Vol. I, page 77) it is gufflcient - 
if no good legal reason can beassigned against 
it. When, however, it is raid that а custom 
is void because it is unreasonable, nothing 
more ів meant than that the unreasonable 
character of the alleged custom conclusively 
proves that the usage, even though it may 
have existed from time immemorial, must 
have resulted from accident or indulgence 
and not from any right conferred in ancient 
times : Salisbury v. Gladstone (05). It ів also 
well settled thatthe period for ascertaining 
whether a particular custom is reasonable or 
uot, is the time of its poasible inception ; this 
is in accord with fhe observation in the 
Tanisiry’s case (66), “the commencement of a 
custom (for every custom hath a commence- 
- (85) (1861) 9 H. L. б. бөз 701, 84 L. J. O. P. 
: 8 Jur. (м. ж) 625 695,41. T. 84), 0 W. Be GOO п E, 
В 900 181 Б R 408. 
(66) (1008) Davis. 29 at p, 82; 80 E, R 516, 
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ment, although the memory of man doth not 
extend to it, as the river Nile hath a spring 
although geographers cannot find it) ought 
to be upon reasonable ground and cause, for 
if it was unreasonable in the original, no 
usage or continuance can make it good. 
Quod ab initio non valet fn tractu temporis non 
conralescet." When tested in the light of 
these principles, no good ground can be 
assigned why the custom should be condemn- 
ed as unreasonable. There is no force in the 
contention of the respondents that because 
the custom contravenes the rule that a reli- 
gious office is inalienable, it must be pro- 
nounced to be against public policy; if this 
argument were to prevail, all customs would 
be unreasonable. Since customs in general 
involve some inoonsistency with the general 
common law of the realm or are contrary 
to a praticular maxim, the faot of this ір. 
consistency is not of itself a ground for hold- 
ing the custom unreasonable and bad : Tyson 
v. Smith (58). Thusin the Tanistry case (66), 
it ia said that “ several customs which have 
been adjudged. void in our books as being 
unreasonable, against common right or purely 
against law, if their nature and quality be 
considered, will be found injurions to the 
multitude and prejudicial to the common- 
wealth.” To the same effect is Co. Litt. 113a: 
:  Consuetudo ез certa causa rationabili usttata 
privat commwem legem." Is there then &ny- 
thing to show that this custom is’ injurious 
to the endowment or to the commonwealth P 
One of the mortgagors has a türn of worship 
or pala; he is entitled in this character to 
collect the offerings made to the goddess on 
the day on which his turn falls; he applies 
a portion of the income for the worship of 
the goddeas and appropriates the remainder 
for his personal use. It is not material to 
consider whether he should not apply the 
whole of the income for religious and charit- 
&ble purposes ; but let us assume that he, and 
every skebast like him who has а pala, may 
be compelled to do so. He transfers his turn 
of worship to а person who, in oertain con- 
tingencies, might, in his own right, have 
been a shebatt and might have held a pala, 
The transferee, as holder of the pala, is under 
precisely the same obligation to the endow- 
ment. as the transferor himself, It is 
difficult to appreciate how a custom which 
recognises and validates a transfer to mem- 
bere of. & limited circle under these cir- 
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cumstances can be detrimental to tho endow- 
ment or to the public. There is no ques- 
tion that a pala of the Kalighat temple 
is heritable, and it is immaterial whether 
the heir is a male ora female; the custom 
in this respect is established beyond doubt: 
Janokee v. Gopaul (67). ' There is also no 
question that though probably religious 
offices were originally indivisible, they are 
now deemed partible: Trimbak v. Lakshman 
(52), Mitta Kunth v. Neerunjum (68), Elder 
Widow v. Younger Widow (69), Sethurama- 
гаютмат Iyer v. Sri Мотыпоатї Iyar (70), 
Damodardas v. Uttamram (71), Nagiah v. 
Muthacharry (72), Limba v. Hama (73), 
Raman Lalji у. Gopal Lalji (74), Rijeshwar v. 
Gopeshwar (42), Anundi Moyse ү. Boykantnath 
Roy (75), Ram Soondur Thakur v. Taruck 
Ohunder (76), Debeniro Nath v. Odit Ohurn 
(77), Eshan Ohunder Roy v. Monmohint Dassi 
(78) and Goopes Kishen v. Thakoor Das (79). 
Indeed, the very name pala or turn of 
worship shows that the right is partible. 
This involves, by necessary implication, the 
attribute of transferability as amongst the 
members of the family of shebatts ; partition 
signifies the surrender of а portion of joint 
right in exchange for a similar right from 
the co-owner. There is further no ques- 
tion that a pala has not only been deemed 
heritable and partible, it has also been 
treated as devisable, as is illustrated 
by the case of the sister of the first 
defendant, who obtained a pala under 
the testamentary devise of her father. 
This, again, involves the recognition of the 
transferable character of a pala ; the 
exercise of the right фо make a bequest 
implies an assertion of the right to make a 
transfer tnter vivos. It follows, consequently, 
that the customary right to make a sale, 
mortgage, gift or lease of a pala in favour 
of persons within a limited circle is 
closely ‘associated with and possibly de- 

67) 2 C. 885 at p. 8372 1 Ind. Jur. 787. 

68) 14 B. L. R. 168; 22 W. В. 437. 

esr 1Mao бе]. Rep. 289; 6 Ind. Dec. (о.а.)76. 

70) 4 Ind. Oas. 76; 20 М.І, J. 108; 84 М, 470,6 
M. L. T 819. 

71) 17 B. 271. 

72) 11 M. L. J. 215 at p. 222. 

78) 18 B. 545. 
74) 10 А. 428; A. W. М. (1897) 103. 
75) 8 W. Б. 103. 
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veloped out of the heritable, devisable and 

ible character of a pala. A custom of this 

iption clearly cannot be characterised 
on any rational ground ва unreasonable 
or opposed to public policy. It is further 
worthy of note that this is not a novel 
view of the true character of such & oustom ; 
for as early as 8th August 1840 the 
validity of a conditional mortgage of a pala 
effected on the 18th February 1835 was 
upheld in a contested litigation. Since 
every custom sanctioned by the Оопгів must 
be reasonable, it follows that every case 
where a custom has been upheld by the 
Courts is an example of в reasonable 
custom. When the evidence is examined 
from this point of view, the case for the 
mortgagee is materially strengthened ; for, 
as is clear from the record, not only the 
existence but also the validity of the cus- 
tom has been repeatedly recognised by the 
Courte during at least 70 years prior to 
the institution of this suit, while no single 
instance has been found where its reason- 
ableness has been  suoqgeasfully assailed. 
The oustom of transferability ofa pala in 
favour of & limited circle of transferees 
must accordingly be held valid, and no 
good reason has been assigned why it 
should be deemed unreasonable or opposed 
to publie policy. 


As regards the third question, it has 
been argued on behalf of the mortgagors- 
respondents that as Order XXXIV of the 
Civil Procedure Code of 1908 applies only to 
mortgages of  immovesble property, the 
plaintiff is not entitled to  & decree for 
foreclosure ; and in this connection, refer- 
ence has been made to Kshan Chander Roy у. 
Monmohint Паз (78) and Гай Kar v. Mukund 
Deb (80) to show that & pala or turn of 
worship is not immoveable property. There 
is no substance inthis connection. It is 
well-settled that foreclosure is в remedy 
“of the mortgagee which is not confined 
to mortgages of land; it is equally appli- 
cable to mortgages of chattels, as decided 
by tbe House of Lords in Harrison v. Hart 
(81), Tanored v. Potts (82) and Kemp v. Wesi- 
brook (88). The case before us is clearly 
, (0) 11 Taa, Ом. 884 18 О. W. N. 129; 89 C. 227; 
ale (1728) 1 Comb. . 899 2 Ba, Os Cus. Abr, 6. 


82) 2 Fonblanque nodu Ed, 261%. 
1 Ves. (Веп.) 78; 27 E. В. 1080 
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not that of a pledgee of а moveable ; such 
в pledges, as pointed out in Harrold v. 
Plenty (84), is in a very different position 
from an ordinary mortgages, ва he has 
only & special property in the thing pledged 
and may obtain a sale, but not а fore- 
closure. The plaintiff is a mortgagee, not of . 
immoveable but of intangible property, and 
he is entitled to foreclose the mortgage 
nite as much ва a mortgagee of chattels. 

Jones on Chattel Mortgages, 1908, sections 
699 and 776.] It is worthy of note that 
as early as 1181, Glanville described in 
detail & remedy applicable to chattel 
mortgages which із substantially equivalent 
to the modern procedure_for foreclosure 
and order absolute on failure of Ње 
mortgagor to redeem within the period 
fixed by the Court. [Glanville, Tr. Beames, 
Book Ch. 6-8; Ed. Beale, 1900, pp. 
204-210.] It may be added that if the 
contention of the mortgagors were to 
prevail, they might find themselves in a 
worse position than what they wonld 
occupy under a foreclosure decree ; for if 
the procedure for foreclosure, with ita 
consequent opportunity to the mortgagor 
to redeem, is not applicable, the mortgagee 
may very well contend that the contract 
between the parties must be atriotly 
enforced, and that вв the time for repay- . 
ment has passed away, the title of the 
mortgagee to the mortgaged property has 
such a result could 
hardly have been contemplated by the 
mortgagors. 

The result is that this appeal ia allowed 
and the decree of the District Judge dis- ` 
charged. On account taken of the sum 
due on the conditional mortgage in suit on 
the 16th November next, it transpires that 
the mortgagee will be entitled to Re, 3,421 
for principal and interest up to that date. 
The decree will direct that if the defend- 
ants pay this Bum together with oosts of 
all the Qourta with interest thereon (as 
specified in the decree of this Oourt) on 
or before the 16th November 1914, the 
mortgage will stand redeemed. On default, 
the mortgage will be foreclosed after the 
decree absolute has been made by- the 
primary Oourtin due course. The hearing 


(84) (1901) 2 Oh 814, 70 L J. Oh. 562; 40 W. R. 
645, 85 L. T. 45; 17 T. L. В. 545; 8 Manson 804. 
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feo in this Court is „жне at thirty gold 
mohurs. 

BuaoHonorr, J. = agree with the proposed 
order, on the gecond ground discussed by my 
learned brother. On the question of estoppal 
І prefer to reserve my opinion. 

i Appeal alowed. 


OOURT OF THE BOARD OF REVENUE, 
UNITED PROVINOES. 
Ravexow Parmos No. 20 or 1912-13 or 
Luoxwow Рівтвіот, 
August 3, 1914. 
Preseni; —Mr. Tweedy, J. M. 

Thakur LAL MUNESHAR BAKHSH 
SINGH-—DmKDANT—À PPHLLANT 
versus 
GAYA BAKHSH AND OTHNRES—PLAINTIFFG — 
Rasroxpuxre. 

Kjecimant, whether by notice or by swit——Perpetual 
lesson, not liable to ejectment by notxoe-——Oudh Rent Aot 
(XXII of 1888), s. ӨӨ. 

A perpetual lessee oannot be ejected by notice. The 
landlord must proceed against him by suit, as provided 
in section 60 of the Oudh Bent Act. 

Appeal from the decree of the Oommis- 
sioner, Lucknow, dated 16th June 1913. 

Mr. St. G. Jackson, for the Appellant. 

Bubu Bisheshwar "Nath Srivastava, for the 
Respondents. 

JUDGMENT.—I entirely agree with the 
Commissioner that ejectment by notice 
cannot be made. It is not necessary- for 
‘the purposes of this case to decide 
whether the lease із open io forfeiture if 
a portion of the holding is  sub-let or 
whether the rent is in arrears. These 
questions will arise subsequently, but I 
am clear that the appellant must proceed 
by suit. Section 56 (b) says that в 
tenant when served with a notice may 
contest it on the ground that he holds 
under an unexpired lease. That the re- 
spondents do so hold is beyond question, 
although it. is curious that section 69 does 
not provide for a perpetual lease at all, 
but only for “ long ” leages. Whether the 
grant of a perpetual lease is valid or not 
is very doubtful, and it is partienlarly 
doubtful whethar the Court of Wards had 
power to grant -such a lease. In any 
case, it is quite impossible t3*hold:that in 
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the case of &lease for aterm of years 
there must be a sutt and that in the . 
case of в. perpetual lease a "oe will 
suffice. What the appellant’s remedy is 
16 is not necessary to decide. He might have 
a good cause of action in the "Civil Court 
to get the lease cancelled, but if he has any 
remedy in the Revenne Oourt it must be by 
suit under section 69. Appeal dismissed 
with costs. ` 
This order will govern No. 21, 
Appeal dismissed. 


CALOUTTA HIGH COURT. 
Бвоонр Отуп, Arrasar No. 2185 or 1911. 
May 26, 1914. 

Present: —Mr. Justice N. В. Ohatterjea and 
Mr. Justice Beacheroft. 
^: PRIYAMBADA DASI —Pranrrirr— 

APPHLLANT 
versus ' 
RAM GOPAL GHORH AND OTHNERS— 


Darenpants— HasPONDENTS. 

Gift — Construction of desd—Poperty to «ifs 
for her life only—Reversion, right of, transfer of— 
Нересіптсу of виссеюпоњ —Тгамаўвт, validity 

A keba gift-deod, executed by & Hindu in favour of 
hig wife for her maintenance and performance of 
debsheba, without any words in inheritanoe or 
contained in a deetl of ab- 


power of alienation 
solute is a gift only for life of the donee and the 
right of ownership minus the right of the donee, to 


enjoy the property for her life ‘remains in the donor. 
The reversion, remains vested in the donar in 
such & case, is different from a mere expectancy 
succesaion as in the coase of a reversioner of & Hindu 
widow, and is, therefore, descendible to and trans- 
ferable by his heirs. 


Appeal against the decree of the officiating 
District Judge, Murshidabad, dated the 29th 
of April 1911, affirming that of the Munsif, 
ist Oourt, at Kandi, dated the 9th of June 
1910. 

Babu Sajani Kantia Sinha, for the Ap- 
pellant. 

Babu Ram Oharan Majumder and Nares 
Ohandra Sinha, for the Respondents. - 

JUDGMENT.—The plaintiff-appellant 
purchased an 8-annas share of the properties 
in execution of a mortgage-decree ' against 
one Gobind Gopal on the lóth June 1897, 
and is said to have obtained symbolical 

ion of the properties on the 21st 
November 1897. 
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` Tt appears that one Lal Mohan was 
originally the owner of a 4-annas share of 
the properties. He had two sons, onë of 
them being Gobind Gopal. Lal Mohan 
executed a Абба patra in the year 1875 in 
favour of his 8rd wife, Khetramoni, in respect 
of the 4-annas share of the properties together 
with other properties. Khetramoni died 
in 1903. Both Lal: Mohan and Gobind 
predeceased her, Lal Mohan in 1891 and 
Gobind in 18f6. The plaintiff ою the 20th 
September 1909 instituted the present suit 
for recovery of possession of an 8-annas share 
of the properties. 1% was couceded, however, 
in the Court below that Lal Mohan 
had only а 4-annas share, and the plaintiff 
war, therefore, entitled to claim only a 2- 
annas sbare, that being the sbare of Gobind 
Gopal. The suit was resisted by the defend- 
ants Nos. laud 2, the sons of Gobind, and 
the defendant No. 3, who had purchgsed their 
interest, originally on the ground that 
Gobinda had no right to the properties 
which devolved upon the defendants Nos. 1 
and 2 and their uncle, Nrittya Gopal, on the 
death of Khetramoni, as heirs of Lal 
' Moni. i : 

The Courts below ^have concurred іп 
dismissing the suit. 


The questions raised in „this appeal are, 
first, whether upon a proper construction 
of the леђа, only a life-interest was created 
in favour of Khetramoni, and secondly, if 
во, whether Lal Mohan had any interest 
which could be inherited and mortgaged 
by his son, Gobind Gopal, and passed to 
the plaintiff at the sale held under the 
mortgage. И 


The learned District Judge has held that 
the heba was a gift out and out. Weare 
un&ble to agree with him in the construc- 
tion put by him upon the document. The 
heba states that it was executed in order 


to provide for the maintenance of 
Khetramoni and for the performance of 
debsheba, &o." It ia true the document 


recites that the debts of Lal Mohan had 
been paid up by Khetramoni by selling 
her own properties. That may have been 
the reason which induced Lal Mohan to 
make a provision for the maintenance of 
his wife and the peformance of debsheba, 
‘but ihere.is nothing in the document to 
indicate that it was an absolute gift. Lal 
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Mohan had two sons by another wife. He 
would, therefore, naturally makea provision 
for the maintenance of his third wife -and 
for performance of debsheba, but itis also 
natural that he should intend tbat the 
sons should get the properties after the 
death of Khetramoni. Moreover, the fact 
that the debsheba was also to be perform- 
ed -indicates that the properties could not 
have been intended-to be absolutely given 
to Khetramoni. Ав pointed. ont by the 
Judicial Committee in the case of Mahomed 
Shamsool Huda v. Shewakraf(1), in connection 
with the construction of & Will executed by 
a Hindu, “it is not improper to take into 
consideration what are known to be the 
ordinary notions and wishes of Hindus with 
respect to the devolution of property. It 
may be assumed that a Hindu generally 
desires that an estate, especially an ancestral 
estate, shall be retained in his family; and 
it may be assumed that a Hindu knows that, 
as a general rule, at all events, women do 
not tako absolute estates of inheritance which 
they are enabled to alienate.” In the present 
case it was a gift by a Hindu husband 
to his wife and had it been the intention 
of Lal Mohan to give the properties ab- 
solutely to Khetramoni, one would have 
expected words of inheritance and power of- 
alienation which are usually contained ina 
deed of absolute gift. 

Reference was made on behalf of the 
respondenta to the provisions of section 
8 of the Transfer of Property Act. No 
doubt under section 8 of the Transfer of 
Property Act, & transfer of property, unless 
a different intention is expressed or neces- 
sarily implied, passes forthwith to the 
transferee all the interest which the transferor 
is then capable of passing in the property 
and in the legal incidents thereof. But 
the Лера was executed in 1875. before 
the Transfer of Property Act was passed; 
the provisions of that section are, therefore, 
inapplicable. 


Ав pointed out, however, by the Judicial 
Committee in the case of Kalidas Михов 
v. Kanhaya Lal Pandit (2), the rule of law 
before the Transfer of Property Act was 
that indefinite words of gift were calonluted 
to convey all the interest of the grantor, bu 


(1) 21 A 7, 22 В. 40% 14 В.Т. В 220. 
(2) 110. 12], 11 L A. 218; 8 Ind Jur. 688; 4 Вак 
8. 3 
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that 16 was necessary to read ike whole 
instrument to gather the intention. 

Now, turning to the heba it seems to us 
that the words, “from thig'date you shall 
make collections by your own men and on 
payment of revenue and road-cess, you 
shall enjoy the  lakhera? and colleotorete 
properties in the schedule below,” must 
be read in connection with the -words 
which precede and follow them, 
to provide for your maintenance and „tho 
performance of debsheba, &o.,” and “we 

- think that no objection to this ithe on my 
part or оп the part of my. representatives 
shall be entertained” refer to objection 
being raised dtring the life-time of Khetra- 
moni either by Lal Mohan or his heirs. It 
appears to us that the indefinite words of 
gift must bs limited by the purposes of 
the -gift and that it was Jal Moban's in- 
tention that Khetramoni should jake the 
properties only for her life for her ' 'mainton- 


ance and for debsheba, do.” 
. We may mention that although the 
learned District Judge held and the 


respondent has’ contended in this Court that 
there was ап absolute gift to Khetramoni, 
the defendants stated in their written 
statements that the , grant to Khetramoni 
was f.r her life for her maintenance, 
and that if it was an absolute gifs Gobind 
had no right to the properties. What the 
defendants maintained in their defence was 
that Gobind having predeceased Khetra- 
moni, the defendants Nos. 1 and 2 and their 
uncle, Nrittya Gopal, inherited the properties 
as heirs of Lal Mohan on the death of 
Khatramont, and that Gobind had no 
interest which he could mortgage to the 
plaintiff. 


But if the only right created in favour 
of Khetramoni was &  life-interest, Lal 
Mohan had an interest in the properties 
subject to the right of Khbetramoni to 
enjoy them during her life, an interest 
which was descendible to his heirs and 
capable of being transferred by them. 
Gobind, therefore, inherited one-half of 
auch interest on the death of his father, 
Lal Mohan. Had it been merely the interest 
of a Hindu reversioner expectant upon the 
death of a Hindu widow, we would have 
been bound to hold, having regard to the 


9pihion qf the Judicial Contmittee in Sham - 
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Sundar Lal v. Achhan Kunwar (3) and that 
of this Court in Nund : Kishore Lal v. 
Kanee Ram Tewary (4), that it could not be 
the kubject of transfer. But in the view we 
have. taken of the леђа, Lal Mohan gave only 
a life-estate to Khetramoni. Thé rever- 
sion on the determination of the life-estate 
given to Khetramoni remained vested in 
Lal Mohan. It was not a mere expectancy 
of succession as in the case of a reversioner 
of & Hindu widow. A Hindu widow has 
not a mere life-interest; the whole’ estate 
is vested in her absolutely for some pur- 
poses, though in some respecte for a qualified 
interest. Here- the right of ownership 
minus the right of Khetramoni, to enjoy. 
the property for her life remained with 
Lal Mohan. The right, therefore, which 
was left іп Lal Mohan, oould be, and was, 
inherited by his sons, Gobind Gopal and 
Nritty& Gopal on his death, and Gobind 
was quite competent to mortgage his interest 
to the plaintiff. The plaintiff thus acquired 
a good title to the share of Gobind on 
the death of Khetramoni at the sale held 
in execution of the decree based upon the 
mortgage. 

The learned District Judge, however, 
has not decided the other issues in the 
case and the case must, therefore, go back 
for determination of the other issues. 

The decree of the Court of appeal below 
is accordingly set aside and the casa re- 
manded to that Court for disposal after 
decision of the other iasues. Costa’ to abide 


the result. 


Decree sot aside; Oasa remanded. 
Patra 183, 21 А. 7 2 C. W IN. .729; 7 Bar. 
(4) 29 О. 355; 8 О. W. N. 895, 





MADRAS HIGH COURT, 
Firat Orvin, Appaat No. 150 or 1919, 
October- 20, 1914. 
Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Spencer. 
V. В. М. RAMANATHAN CHETTY axb 
OTHWRS——PLAINTIFFS— À PPHLLANTS 


. cereus р 
U. А. U. К, RAMASAMI OHETTY_. 
Deraxpant—Resroxpent. 
Madras Estates Land Act (I of 1903), ыл. 112, 113, 
189—Sale «ander the Асі щі to contest daria: 
diciion-—C$oil зый barred both before and after эде, 
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Section 180 of the Madras Као Land Aot 
precludes a Civil Court from taking 


and therefore a party is not entitled to contest ina 
civil suit, the validity ofa sale under the ваф Aot, 
and it makes no differenoe whether the suit is 
brought before or after the sale. 

Appeal against the dearee of the Court of 
the Temporary Subordinate Judge of Ramnad, 
in Original Suit No. 91 of 1911. 

Measrs. T. R. Ramachandra Atyar and 
8. Sundara Raja Atyangar, forthe Appellanta. 

Mr. S. Gopalasawmy Atyangor, for the Re- 
spondent, 

JUDGMENT.—This is a suit in ejectment. 
The Subordinate Judge dismissed the suit, 
on the ground that the plaintiffs’ title to the 
property had passed to one Sundara Reja 
Aiyangar and also on the ground that they 
cannot dispute the validity of the sale under 
the Estates Land Act under which the pro- 
perty was sold to the defendant and possession 
was delivered to him by the Oolleotor. The 
plaintiffs appeal. 

The plaintiffs were occupancy tenants. 
The defendant, the landholder, served notice 
of intention to sell the holding on the plain- 
tiffs through the Collector under section 12 
of the Estates Land Act. Intimation of the 
date of service was given by the Collector to 
the landholder under section 118 and the 
property was-sold and the defendant was 
placed in possession by the Collector. It was 
open to the plaintiffs to bring a suit under 
section 112 to contest the defendant’s right 
of sale within thirty days of the date of service 
on him. Olause 12.of Part A of the Schedule 
and section 189 precludes a Civil Court from 
taking cognizance of any dispute in respect 
of which a suit might be brought before & 
Collector. The plaintiffs are not, there- 
fore, entitled ina civil suit to question the 
right ofsale. Mr. Ramachandra Aiyar argues 
that the plaintiffs are only precluded from 
bringing & suit before the sale, but the section 
is not a ber to the suit which may be 
brought for the same purpose after the sale. 
The words of section 159 do notaupport this 
contention, It renders the section practically 
nugatory. It is not likely that the Legislature 
would allow the validity of a sale to be 
impeached after the sale, while prohibiting 
a suit for a declaration that no valid sale 
can be effected. 

The case in Gouse Moideen Sash v. Muthialu 
Ohetitar (1) has no application. There а 

(1) 21. 124, Ова. 762, 14 W. L T. 622; (1914) M. W. 

. N, 65, 26 M. L. J, 86, 


INDIAN OARHH. у 


7 which the plaintiffs were parties. 


(1915 


sale was sought to be set aside on the ground 
of frand—cases relating to fraud stand 
on a different footing. The defendant 
is not a wrong-doer and was lawfully 
placed in posession in proceedings to 
He is, 
therefore, also entitled to show that the plain- 
tiffs had no title to possession. We think 
the Subordinate Judge is right and dismias 
the appeal with costs. 


Appeal dismissed, 





ALLAHABAD HIGH OOURT. 
Биоохр Orvis АррЕА No. 1384 or 1918. 
July 20, 1914. 
Preseni;—Mr. Justice Piggott. 
BALDEO SHU KUL—Darenpanxt— 
APPELLAET 


versus . . 
BALBHADAR SINGH-—PrAmTIFF— 
Баврокринт. 

Halicious” groeecution— Prosscwtor, whether defend. 
ant must be proved -io be— Mental distress — Hodely 
discomfort — Damages. 

In order to succeed in &suit for damages for 
malicious prosecution, it is not necessary for the 
plaintiff to prove that the defendant wasin fact his 
po uem the proceedings before the Oriminal 

ourt. 

The plaintiff was from the Jaunpur 
Railway Station to his home when the defendant 
ran up from behind and arrested him. The plaintiff 
was eventually put upon his trial on а charge 
of theft bub was acquitted. Оп plaintiffs surt for 
damages for malicious prosecution: 

Held, that in takmg upon himself to ае ihe 
plaintiff, the defendant took upon аре 
sibility far greater than he Lary wane к 
had merely made a report or complaint alleging the 
commission of an offence of theft before an authority 
competent to take action in the matter; 

3) that the prosecution af the plaintiff before the 
Oriminal Court was substantially the work of the 
defendant and that ho was, therefore, lable for 


damages, and 

(8) thet the plaintiff was entitled toclaim damages 
for his mental distress and bodily discomfort result- _ 
ing from lus arrest and detention in the lock-up. 

Second appeal from the decision of the 
Subordinate Judge of Jaunpur, dated the 
23rd September 1918. 

FAOTS.—The facts appear ‘sufficiently 
from the judgment. 

Mr. Hartbans Sahai, for the Appellant.—- 
No suit for malicious prosecution could lie 
against ‘my client, аз he did not initiate or 
carry on the prosecution. He simply gave 
information to his official superior. It was 


t 
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the latter’s duty to consider the matter 
and to start the prosecution or not. The 
gist of an action for malicious prosecution 
lies not only in initiating the prosecution, 
but in conducting and carrying it on. I 
rely on Вађоо Gunnesh Dutt Singh v. 
Magnseram Chowdhury (1), Pichuvayengar v. 
Oliver (2), Gaya Prasad v. Bhagat Singh (3) 
and Dudinath Kundu v. Mathura Prasad (4). 

The case has been tried throughout by the 
Courts below as a suit for malicious prosecu- 
tion and it has never been treated as & suit 
for false imprisonment. 

The burden of proving want of reason- 
able and probable cause lay entirely upon 
the plaintiff. Second Appeal No. 1132 of 
1907 decided by Banerji, J., on 20th April 
1910. 

Moreover, no damages: for mental pain 
and anxiety can be allowed in law. Bhoomi 
Money Dossee v. Natobar Biswas (5), Furookh 
Hosein v. Fusul Hossein (6). 

Mr. Jang Bahadur Lal (for Dr. Saissh 
Chandra Banerjt), for the Respondent, was not 
called upon. 


JUDGMENT.—Baldeo Shukul, who is the 
defendant-appellant in this case, was в 
watchman employed by the Bengal and 
North-Western Railway Company at their 
railway station at Jaunpur. He has been 
sued for damages by the plaintiff, Balbhadar 
Singh, upon the following allegations:—That 
in the middle of the night between the 15th 
and the 16th day of January 1912, Balbhadar 
Singh, travelling upon his own private affairs, 
alighted atthe railway statian above-mentioned 
and was proceeding from thence to his home. 
He had gone в short distance from the railway 
station when the defendant, Baldeo, ran up 
to him from behind, caught hold of him 
and raised an alarm of thieves. Another 
watchman was summoned and the person of 
the plaintiff was secured. He was then 
teken before the,goods clerk at the railway 
station, to whom the defendant, Baldeo, accused 
him of having been caught in the act of 
stealing в sack of grain from the shed where 
the defendant was employed asa watchman. 


W. N. 1017, 10 Bom. L. R. 
"A. L. J. 665; 85 I. A. 189 (P.O.). 
OE IM, 
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Through the goods clerk, the plaintiff was 
made over to the Police and eventualy put 
upon his trel on a charge of theft. The 
plaintiff contended turther that the defendant, 
Baldeo, not merely gave false evidence against 
the plaintiff before the Criminal Court, but 
also looked after the case and assisted the 
Police in ite prosecution.’ Finally, it is alleged 
that all these proceedings on the part of the 
defendant were taken maliciously on account 
of previouly existing enmity between the 
parties. In the Courts below the suit was 
treated as one for damages for malicious 
prosecution, pure and simple. The Oourts 
laid upon the plaintiff the fnll burden of proof 
which lies upon & plaintiff in sucha case. 
They seem to me to have considered the case 
with due regard to the principles laid 
down by their Lordships of the Privy 
Oouncil in the case of Gaya Prasad v. 
Bhagat Singh (8). They have found against 
the defendant and in favour of the plain- 
tiff on every possible point raised by the 
pleadings, and have deqreed the suit as 
brought. The defendant, coming to this Oourt 
in second appeal, has tendered a memorandum 
of appeal in which there are віх para- 
graphs. One of these was withdrawn before 
the appeal was admitted. Another merely 
asserts a perfectly correct proposition of 
law, vis, that the evidence-given.in the 
criminal case which resulted in the acquittal 
of the plaintiff, Balbhedar Singh, couli not 
be treated as an evidence in the present 
suit. As it haa not been shown to me that 
this principle of. law was in any way 
violated by the Courta below I may pass 
over this plea. 

The remaining paragraphs of the memoran- 
dum of appeal rajse in substance three 
pleas:—(1) that inasmuch as the defendant, 
Baldeo Shukul, neither made any report to 
the Police or complaint to a Magistrate 
against the plaintiff, Balbhadar Singh, it 
cannot be said that he was the prosecutor in 
this case, or that he is Hable for damages 
for malicious prosecution; (2) that the onus 
lay on the plaintiff to prove that. there 
was no reasonable and probable cause for 
the prosecution and that the defendant 
was actuated by malice. The suggestion as 
put forward in argument is that there has 
been no clear finding on the point by the 
lower Appellate Court, and (8) it is contended 
that the amount of damages awarded 18 
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excessive and that the damages have been 
assessed on unsound principles of law. In 
dealing with this appeal as a whole I 
certainly feel one difficulty. It seems to 


‘ . me probable that the plaintiff himself was 


not fully aware of the strength of his legal 
position on the facts alleged by him, and I 
have no doubt that the Courts below have 
underestimated the strength of the plaintiff's 
position. It may be that the present suit was, 
in в certain sense and to a certain extent, 
a suit for damages for malicious prosecution, 
but it was a great deal more than that. In its 
easence it was a Suit for damages for false 
imprisonment. ‘ When the defendant, Baldeo, 
took it upon himself to arrest the plaintiff he 
assumed a responsibility in law far greater, 
and not as the appellant to this Court would 
suggest considerably smaller, than he would 
have доре if he had merely madea report or 
complaint alleging the commission of an 
offence of theft against the plaintiff before an 
authority competent to take action on the 
same. Ifthe Courts below had dismissed the 
plaintiff's suit, it might have been a matter 
for serious consideration whether I ought 
not to order its re-trial, on the ground that 
the essential nature of the suit had been 
misconceived. As the case stands, however, 
the Courts below have simply laid upon the 
plaintiff & heavier burden of proof than they 
would have done if they had rightly appre- 
ciated his legal position, and nevertheless they 
have found in the plaintiffs favour. With 
regard, therefore, to the first of the pleas put 
‘forward by the appellant I hold, in the first 
instance, that it was by no means necessary 
for the plaintiff in order to succeed in a suit 
for damages upon the facts alleged in the 
‘plaint, to prove that the defendant was in 
fact his prosecutor in the proceedings before 
the Criminal Court. The nature of the suit 
cannot be changed because the Courts below 
have seen fit to label it a suit for malicious 
prosecution, although the allegations in the 
pleint show it to be this and something con- 
siderably more. I hold, further, that on the 
facta found by them the Courts below were 
entitled to infer that the prosecution of the 
plaintiff before the Oriminal Court was 
substantially the work of the defendant, and 
that he was liable for the same in damages. 
As to the second question, viz., the absence of 
reasonable and probable cause and the presence 
of malide, lam clearly of opinion that these 
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points have been decided against the defendant 
by the Courts below upon evidence , which 
justifies their decisions. "The: plea to the 
contrary is based upon detached passages 
quoted from the judgment of the lower 
Appellate Court, in which that Court was 
dealing expressly with the pleas as they stood 
in the memorandum of appeal before it. In 
substance the lower Appellate Court has found 
that there was no theft committed at the time 
when the plaintiff was arrested, thet the 
plaintiff was going about his lawful business 
at the time, that he was arrested on account 
of previous enmity and that the defendant 
knew perfectly well when he arrested the 
plaintiff that he had no lawful ground for 
doing во. The plea as regards damages is 
based upon the principle, said to be deducibl 
from certain English cases, that damages fc» 
mental anxiety only cannot be awarded ir 
suits for slander. What the plaintiff in the 
present case asked the Court to compensate 
him for over and above his out of pocket 
expenses, was not merely the injury to 
reputation, but the distress of mind and the 
bodily discomfort which he suffered through 
having been arrested in the middle of the 
night, sent to the look-up and detained in 
custody amongst felons and bad characters 
fora period of almost a month and в half. 
In my opinion he was thoroughly entitled to 
claim compensation on this ground, and I see 
no reasou io: hold that the Oourt below has 
erred in accepting the moderate sum at whioh 
he assessed his sufferings, This appeal, 
‘therefore, fails and is hereby dismissed with 
costs including fees on the higher scale. 


Appeal dismissed, 


OALOUTTA HIGH COURT. 
BSxzooxp Огул, АрриАг No. 582 or 1910. 
July 17, 1919. 
Present:—Justice Sir Asutosh Mookerjeo, Kt., 
and Mr. Justice Beachoroft. 
KULADA PROSAD TEWARHY AND OTHERS 
—DuySEDANTS— À RPRLLANTB 


COT sts 
SADHU OHARAN TEWARY AED OTHERE— 
Ртлінтіғтв & Rename Drraspíixs— 


RESPONDENT., 
Partition, how established—Oral evidence—Cn cuma 
‘tances, aufficiont, fur mferonce of partilion—Adverse 
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poseession— Fallow (a&d—Graawmg of cattle, whether 
interrupts operation of adverse possession —Oo-sharer, 
advs se possession of, when presumed— Hostile title. 

A partition may be occasionally established by oral 
evidence which, though not directly proving the 
jactwm of partition, may be of such а character as to 

the inference thet a partition must have been 
mado between the eis or their predecessors. 

In а oase where first, transfer уо pue 
member of the family to мына of cultivated 
tn his occupation; secondly, long possession of бок 
parcels and subdivision among members of а 

branch; thirdly, reclamation and improve- 
ment of waste lands at considerable cost; fow:thly, 
direct admission of parties that there had been s 
previous partition; fifthly, seperate oocupation of land, 
and collection of rent from the separate tenants and 
the institution of suits by the superior landlord against 
the members of the family as if they were separate 
tenants, and the separate enforcement of decrees so 

obtained: 


Held, that the circumstances are sufficient to 
ostablish previous partition. 

Where exolusive poeseesion ів taken of such lands 
ва аге cultivated during one season and left fallow 
during the two following seasons, and the owner is 
ousted, the mere fact that a stranger grases his 
cattle during the period that the lands are not under 
cultivation a notinterrupt the operation of 
Adverse 

а о be mid to have been in adverse 
possession merely beogume he cultivated a larger 
area than whet would fall to his sharo upon a dis- 
tribution of all the lands, 
> In order to constitute adverse possession as 
agaist а co-sharer, there must be an assertion of 
hostile title for more than & period of 12 years before 
the commencement of the suit. 

Appeal against the decree of the Subordi- 
nate Judge of Manbhoom, dated the 22nd 
August 1910. 


Babus такап Mukherjee, Biraj Mohan 
Mojumdar and Khetra Mohan Sen, for the 
Appellanta. 

Babu Bepin Behary Ghose (Junior), for the 
Respondent. 


JUDGMENT.—This is an appeal on behalf 
of some of the defendants in & suit for parti- 
tion of joint property. The property was 
&oquired by an ancestor of the parties to this 
litigation, one Banatan, under а grant made 
in his favour on the 28th September 1784 by 
Raja Raghu Nath Narain. Sanatan left four 
sons, Brindaban, Janardan, Radha Churn 
and Ram Chandra. The plaintiffs are the 
sons of the representatives of the branch of 
Radha Churn. They are entitled, if their alle- 
gation that the property is still joint be true, 
to one-fourth share therein. But they claim 
to have acquired by purchase from two of 
the representatives of Brindaban half of his 


share, so that they are, according to these, 
\ 
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allegations, entitled to a six-annas share of. 
the entire property. The defendanta, who 
are the representatives of Ram Chandra, 
resisted the claim on the ground that there 
had been a previous partition about 60 years 
before the commencement of the suit and 
that consequently the property was not liable 
to be partitioned. They. further pleaded that 
they had acquired a good title by adverse 
posseasion, in respect of the parcels in their 
occupation. The Subordinate Judge has 
found on the evidence that the parties are in 
possession of unequal quantities of land; the 
appellanta have in their possession 588 bighas, 
while the plaintiffs have only 286 bighas; 
two other sete of respondents have respectively 
186 and 378 bighas. The Subordinate Judge 
has further found that there was no partition, 
as alleged by the present appellants. The 
view he has taken is that the parties were, by 
mutual arrangement, in occupation of different 
portions of the joint property, but that they 
did not intend that the distribution should 
be deemed permanent. 

In the present appeal, it has been contended 
that the Subordinate Judge has taken an 
erroneous view of the evidence, which tends to 
prove that there was a partition of a per- 
manent character, if not in respect of all the 
cultivable lands now in the ocoupation of the 
parties to the litigation, at least in respect of 
a considerable portion thereof. It has not 
been disputed, indeed, it is the common case 
of the sppellants and the respondents, that 
the jungle lands still constitute joint pro- 
perty ; and in any view of the case, they must 
be divided. The evidence has been placed 
before us and commented upon at consider- 
able length. We have arrived at the con- 
clusion that the view of the Subordinate 
Judge that there was no partition at any 
previous time cannot be supported. As was 
pointed out by their Lordships of the Judicial 
Committee in the case of Budhu Mal v. Bhag- 
wan Das (1) and by the Bombay High Court 
in Murari Viho v. Mukund БбАйаў (2), a 
partition may be occasionally established by 
oral evidence which, though not directly prov- 
ing the facium of partition, may “be of sucha 
character as to justify the inference thata 
partition must have been made between the 
perties or their predecessors. If, for instance, 
each of the co-tenants haa for a long period of 


(1) 18 О. 802. 
(3) 


15 В, 201. 
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time, occupied s distinct part of the land of 
the co-tenancy, has apparently exercised the 
rights of a sole owner and has been recognised 
by his companiona-in-interest as entitled to 
possession in severalty, these facts may be 
treated as evidence tending to prove an an- 
tecedent partition. To take a concrete 


illustration, if one oo-tenant owns two-thirds. 


and another one-third of three equal parcels 
of land, the fact that the former was in pos- 
session of two of these parcels and transferred 
them by conveyance purporting to effect a 
transfer in severalty, may be evidence of 
partition. Similarly, the.ciroumstance that 
one of the co-tenanta haa spent considerable 
money in improvements of the parcels in his 
exclusive possession may furnish evidence that 
the distribution of the land was intended to 
be permanent. ‘Tested in the light of these 
principle., the appellants have a strong case. 
The learned Vakil for the appellants has relied 
upon the following circumstances in proof of 
his allegation of a previous partition ; first, 
transfer by one member of the family to 
another of oultivated lands in his occupation; 
secondiy, long posseasion of specific parcels 
and sub-division among members of a parti- 
cular branch; thirdly, reclamation and im- 
provement of waste lands at considerable cost; 
fourthly, direct admiasion of parties that there 
had been & previous partition : fifthly, separate 
occupation of land, and collection of rent from 
the separate tenants and the institution of 
guits by the superior landlord against the 
members of the family as if they were separate 
tenants, and the separate enforcement of 
decrees во obtained. In our opinion, these 
circumstances are sufficient to establish the 
case of the appellants. 

Reference was made in this connection to 
road-ceas returns filed by members of the 
family in 1872 and1881. These road.cess 
returns by themselves are not conclusive upon 
the question raised. In one of them, filed 
in 1872, the area of the land in occupation of 
the persons who made the return is stated to 
be one-fourth, which would seem to indicate 
that the entire interest was deemed by the 
maker to be still joint and undivided. In 
subsequent returns, however, filed in 1881, 
the areas in the occupation of the different co- 
sharers are explicitly stated. Theso returns 
would seem to indicate that,at that time, 
atany rate, the parties assumed that each 
of them was in occupation of a separate 
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interest. But one of the strongest pieces of 
evidence in favour of the appellanta is 
furuished by the litigation of 1883 commeno- 
ed by Watson and Company, the superior.. 
landlords, against the members of the family. 
To recover arrears of cesses, the Watsons 
brought а suit in which the representatives 
ofthe four branches of the family were 
joined ay defendanta. They took exception to 
the frame of the sniton the ground that 
they ought to have been ‘separately sued, 
because they held distinct interests in the 
property for which cesses were claimed. 
Effect waa given to this objection and the 
decree made in favour of the Watsons was, 
though drawn up as one decree, really a 
distinct and separate decree against the 
representatives of each branch of the family. 
This was followed in the same year by other 
suits for recovery of cesses, which were 
commenced against the representatives of 
the different branches separately and decreed 
accordingly. There are also road-cess returns 
of 1898 which indicate that the parties were 
in separate possession of different parcels of 
land in their own right and had different 
seta of tenants in ocoupation of the paroels 
allotted to each of them. In addition to 
evidence of this class, we have important 
evidence to show that there were separate 
transactions by the representatives of each 
branch of the family. Our attention has 
been drawn to a decree for rent obtained 
by the appsllants against their own tenanta 
on the llth September 1890. We also 
find on the record a conveyance executed 
onthe 7th February 1910 in favour of the 
plaintiffs by their tenanta. The most 
striking piece of evidence under this 
head, however, ig a mortgage executed on 
the 8th August 1868 by the defendants 
first party in favour of the defendants third 
party. This was followed by & conveyance 
executed on the 8th July 1879, apparently 
in satisfaction of the mortgage. The Sub- 
ordinate Judge has held that effect must 
be given to this transaction, in other 
words that the purchaser under this convey- 
ance would ba entitled under the decree 
inthis suit to exclusive posseasion of the 
property acquired by him. The Subordinate 
Judgə haz failed, however, t» appreciate the 
bearing of this -pieco of evidence upon the 
question in controversy. Here is a trans- 
action In which there is-an implied gasertion - 


Vol, XXVII] 
XULADA PROSAD TEWART v. SADHU CHARAN. 


accepted by the opposite party, that the 
property transferred belonged exclusively to 
the mortgagor-vendor. This is not con- 
siatent with the case of the respondents 
that there was at no time previously в 
partition between the parties. We have 
next a conveyance by the defendants first 
party in favour of the defendants third 
party on the 18th December 1892, in which 
there is a recital of a partition of some 
of the lands owned by the parties. There 
is also a provision in the conveyance that, 
after the trees had been out, the lands 
would be divided; this fits in with the 
case of the appellants; the parties con- 
templated that this decision would take 
place in continuation of the previous per- 
tition. We have also a sale  oertificate, 
dated the Ist July 1907, of a purchase 
made by the plaintiffs at a sale in ere- 
cution of a decree against two of the 
defendants. This also would support the 
contention of the appellants that there had 
been & previous partition and that what 
the plaintiffs purchased was really the 
exclusive property of the judgment-debtors. 
Our attention wasalso invited to the plaint 
and written statement in a suit commenced 


by the third party defendants against 
the first party defendanta on the 9th 
February.1897. The judgment іп this 


case, which was not produced in the Court 
below, hak been placed before us, and 
reliance has been placed on behalf of the 
appellants upon a recital therein that the 
entire mousah had been admittedly divided 
and thatthe oo-sharers were in possession 
of different parcels of land as representing 
their specific shares. Too much stress, 
however, need not be placed upon this 
passage in the judgment even if it be 
conceded that the judgment is admissible 
in evidence, because it does not carry the 
matter further than the admissions in the 
written statement of the respondente, dated 
the 5th April 1897. This indicates that 
there was an admission to the effect that 
the cultivated lands had been divided, but 
the statement was qualified to this extent 
that the division was only approximate. 
We next come to the litigation of 1903 
commenced by the first party defendants 
for partition of the disputed property. 
The second party defendants stated in this 
itigation that there had heen a partition. 
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The present plaintiff also stated that there 
had been a partition; but he qualified 
this by adding that the partition was 
a guess. This plaint, was filed. on the 


` 4th February 1908, but nitimately the 


suit was withdrawn. 

We have, therefore, & considerable body 
of evidence indicating that the parties have 
been in poaseasion of separate parocals of land 
for many years, that they have effected im- 
provements upon the parcels in their ров. 
session at considerable cost and labour, that 
there have been transfers inter se and that the 
parties have acted on the assumption that 
their possession was not liable to be disturbed 
at the instance of their oo-sharers. Under 
these circumstances we are of opinion that 
the inference may legitimately be drawn that 
there was a previous partition amongst the 
predecessors of the parties. It is impossible 
for us, however, upon the evidence, to ascer- 
tain the precise lands in respect of which the 
partition took place. The learned Vakil for 
the appellants fully appreciated the difficulty 
in his way created by the undoubted faot 
that his clients are in poasession of a con- 
siderably larger quantity of land than any of 
the other sets of defendants. He attempted 
to explain this inequality by в suggestion that 
at the time of the partition valuable cultivat- 
ed lands might have been assigned to the 
other parties, whereas in his share fell a 
larger quantity of waste lands. But there 
is no foundation laid in the evidence for such 
a theory. Onthe other hand, the learned 
Vakil for the respondents invited our attention 
to the road-cess returns of 1881, from which 
it appears that the predecessors of the 
parties were in occupation of nearly the same 
quantity of cultivated land and the remainder 
also was treated ва equally owned by them. 
This, in our opinion, indicates that the origin- 
al partition was not unequal. In faot, the 
road-cess returns must have been prepared 
in consultation, as indicated by the extra- 
ordinary resemblance in the recitala contained 
therein. We may fairly take it, therefore, 
that in 1881 the common case of the parties 
was that there was а previous partition 
under which they were in ocoupation of 
nearly equal quantities of land. But the 
actual areas given in the road.oess returns 
cannot be implicitly accepted aa accurate; in 
other words, we cannot assumi that tho 
parties at the time were in oodupation of the 
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precise quantity, namely, about 55 bighas of 
cultivated land, stated ia these documents. 
Tf, therefore, we start with the position that 
there was ап equal partitionabout 60 years 
before the commencement of “the suit and 
that for & period of 90 years the parties were 
in occupation of equal quantities of land, the 
question arises, how have the present appel- 
lante come to oocupy a considerably larger 
quantity of land than the representatives of 
‘any of the other branches of the family? 
The reason is not far to seek. Hach branch 
of the family has re-claimed and brought 
. under cultivation the waste lands left joint 
at the time of the partition. The members 
of the branch to which the appellants belong, 
are more numerous than the members of the 
other branches, and it is not unfair to 
presume that they have succesafully brought 
under control and cultivationa much larger 
quantity of land than the representatives of 
the other branches. The Subordinate Judge, 
consequently, - directed very properly that 
each party should retain possession of the 
cultivated land and of all lands upon which 
they had apent labour and capital. <A diffi. 
culty, however, arises ва regards the present 
appellants, because upon the figures placed 
before us, it seems more ‘than likely that 
they are now in occupation of a larger 
quantity of land than could be allotted to 
their share upon a partition of the entire 
village. Ithas been stated to us that the 
quantity of danga and the jungle lands cover 
1384 and 649 bighas, respectively. The total 
quantity of land in the village, therefore, may 
be approximately taken as 2033 bighas, out 
‘of which the appellants would be entitled to 
about 508 bighas as representing their share. 
They are, however, said to, be in occupation 
of 588 bighas. The question consequently 
arises, whether they are liable to be deprived 
of the lands they hold in exoess of what 
would represent their share in the entire 
"village. On this part of the case, it has been 
contended by the appellants that they have 
aoquired. a good title to this excess 
by adverse possession. Now, itis fairly clear 
that the quantity of cultivated lands in the 
occupation of the  &ppellants is not in 
'exoesa of ‘a quarter of the entire land of the 
‘village. Consequently no question of adverse 
` possession arises in respect of these lands, and 
‘the plaintiffs do not, indeed, desire to déprive 
“the appellants of their possession of these 
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lands. The remaining lands in the occupation 
of the appellants are stated to be gora and 
danga lands. The Subordinate Judge has 
held that the appellants did not spend 
capital or labour on lands of this descrip- 
iion. It has been stated on behalf of the 
respondents that the Snbordinate Judge 
meant to-apply this qualification to lands 
which at the time of the suit were gora 
and danga landa. Lands which at one stage 
fell within this description but had been 
subsequently brought by the appellants 
under cultivation, would fall within the 
description of cultivated lands. In respect 
of these danga and gora landa, it has been 
contended on behalf of tho appellants that 
they have acquired a good title by "adverse 
possession. This view has been controverted 
by the respondents and it has been suggested 
that as these lands are cultivated once 
in three or four years and as between 
two periods of successive cultivation, they 
are used as grazing land where the cattle 
of strangers as also of the plaintiffa would 
graze, there was not such adverse possession 
on behalf of the defendants as/could extin- 
guish: the title of the plaintiffg: —Tt has 
further been contended upon the*authority 
of the decisions in Watson § Co. v.t ftamchund 
Dutt (3)-and Jogendra Nath Royv. Baladeb 
Das (4) that there could not.be adverse 
possession as between co-tenants ih reapect 
of landsof this character, used in the manner 
just indicated. On behalf of the appellants 
reliance has been placed in answé? to this 
argument upon the cases of Gangadhar v. 
Paras&sram Bhalchandra (5) and Ayennessa 
Bibi v. Sheikh Isuf (6). In our opinion the 
contentions of both the appellants. and the 
respondents are unsound. If lands "of this 
character can be used only in the manner i 
indicated, that is, oultivated during one 
season and left fallow during the two fol- 
lowing seasons, when exclusive posseasion is 
taken of such lands and the owner is ousted, 
the mere fact that а stranger grazes his cattle 
during the period that the land ія not under 
cultivation, would not,in ouropinion, interrupt 
the operation of adverse possession. At the 
rame time we are not able to accept the 
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contention of the appellanta that merely 
because they cultivated a latger area than 
what would fall to their share upon a 
distribution of all the lands, they were in 
adverse possession. In order to constitute 
adverse possession as against their co-sharers, 
there must be an assertion of hostile title; 
but the evidence does not show that there 
was such an assertion of hostile title for 
more than a period of 12 years before the 
commencement of the suit. The appellanta 
are further met by the diffloulty that they 
are not able to identify the particular lands 
in. respect of which they exercised acta of 
adverse possession. Under these circumstances, 
‘we are not’in a position to uphold thé 
contention of the appellants that they acquired 
a good title by adverse possession in respect 
of danga and gora lands as against the 
plaintiffs. One direction, however, must be 
given in modification of the decree of the 
Subordinate Judge. He has rightly held 
that each of the parties should be retained 
in possession of the lands upon which they 
have spent capitel and labour. In so far, 
however, as the appellants are concerned, 
ib must be ssoertained in the first instance 
whether they are really in oocupation of 
more lands than they would be entitled to 
occupy upon a partition. Woe, therefore, 
direct the Subordinate Judge to appoint 
n Commissioner to make а survey 
of all the gora lands of the village and 
io ascertain the area thereof. The appellants 
will be entitled to one-fourth share of the 
total area.-If the area thus determined 
falla short of the area now in their possession 
. they must surrender the excess; and to 
determine the lands which they should be 
called upon to surrender in fayour of their 
co-sharers, such lands only will be taken 
away from them as they have oocupied last. 
In othgr- words, the Court must take evi- 
denoé^to determine on this part of the 
-cage what lands have been recently occupied 
by the appellants, and they will be deprived 
of such lands to the extent necessary. If 
in the process ib is found necessary to 
divide a compact block, the “Subordinate 
Judge will be at liberty to adjust, matters by 
a suitable order for the payment of owelty 
money. It is to be distinctly understood, how- 
ever, that this last direction relates only to 
gora&nd danga lands. In so far as cultivated 
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will be deprived of the lands already in 
their posseasion. Subject to this modification 
the other directions given by the Subordinate 
Judge will stand confirmed. There will be 
no order for costa in this Oourt. 

Deores modified. 


COURT OF THE FINANOIAL OOMMIS- 
SIONER, PUNJAB. 
Havascs Revision No. 191 or 1918-14; 
July 22; 1914. 
Preseni;—Mr. Maynard, F. О. 
NATHU- -Ватттонав 
vÉT FK 
BISHNA AND OTHBSRS—H RSPONDWNTS. 
Punjab Land Revenues ssi dot ТҮ 1887), эв. H5, 
117 (8)—Order by Revenue Partition —Discre- 
tion— Oil Procedure Code (Act V of 1008), « 11. 
Whena Revenue Offcar is › nob as а Court 
кае кеш / (3) of Act XVII of 1887, but 
as a Rovenno Offloer dealing with an &ppliog- 
sdfde rig the proceeding is an administra. 
tive adjustment, to which the principle of res 7 
in section 11 of the Ofvil Procedure 
бодо, does not apply. But it does noi mean that the 
orders pessed by a Revenues Oflloer have no legal 


Under section 116 of the Punjab Land Revenue Act, 
a Revenue Offlioer has discretionary abeo- 


discretionary authority 
lutely to Due Wi ils ie £i) ш and 
he onghb to use this ity in тт ескт д 
тоо the Pan ышы раа Don шеш 
tnless it is ahown that the circumstances Mah rade 


the previous order appropriate have changed. 
Petition for revision against the order of’ 
the Commissioner of Umbala Division, dated 
the 14th March 1914. 
Mr. Mahabir Pershad, for the Petitioner. 
Mr. Dwarka Porshad, for the Respondente. 


JUDGMHNT.—1I have heard Pleaders for 
the parties. It is admitted that on táth 
October 1909, the Assistant Colleoctér 
of Rupar rejected an application for the 
partition of the same land whioh is the 
subject of the present proceedings. The 
order against which this application has 
been lodged is опе affirming upon appeal 
the Collector's order that partition of the 
land: shail proceed, if Nathu (presént ap- 
plicant) fails fo sue to establish’ proprie- 
tary right od 2 bighad’ of it by a stated 
date.’ Ard the issue before me is virtually 
this, whether, by virtue of section 11 of 


lands are concerned, none of the parties. the Civil Procedure Code or by any other 
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principle of law, the order rejecting the par- 
tition in 1909 renders illegal the order per- 
mitting the partition in 1913. 

It is plain enough that a  Hevenue 
Officer acting as в Civil Court under section 
117 (2) of Act XVII of 1887is -properly 
described aaa Court trying a suit and that 
if, in this capacity, a Revenue Officer 
had decided a partition question in issue 
between the parties to partition proceedings, 


section 11 of the Civil Procedure Code, em-, 


bodying what is commonly described.as the 


principle of res sudtcata, would be a ber 
to the re-decision of the same question 
between the same parties. The position 


is, however, an entirely different one when 
the Revenue Officer. is acting, not a8 a 
Oourt under section 117 (2), but merely 
ав a Revenue Officer dealing with an 
application for partition. In this capacity, 
he acta вв an administrative authority, 
not as a Оопгі, the proceeding is an ad- 
ministrative adjustment, not a suit, and the 
decision is embodied in an order, not in 
a decree. As was held by the Financial 
`~ Commissioner in Malik Fateh Sher Khan v. 
Malkk Sher Bahadoor Khan (1), where the 
question in issue was the form iu which 
a jagirdar was entitled to collect revenue, 
and the claim had been disallowed in 1862, 
I hold that the matter ів an administra- 
tive one, to which the principle of res 
judsoata as embodied in section 11 of 
the present Civil Procedure Code has 
no application. 

The Pleader for the applicant has not 
folt able to argue before me that section 
11 of the Oivil Procedure Oode bars the 
re-decision in 1913 of the question whether 
partition should be allowed, but he has urged 
with very good reason that there must be 
some finality about the orders of Revenue 
Officers, and that it would be most in- 
convenient and improper if every one who 


_ had been disappointed over an application, 


for partition were at liberty to start fresh 
proceedings over the same issue. 


There is no doubt that this contention 
in correct. But the decision that section 11 
of the Civil Procedure Code haa no ap- 
plication to the partition orders of Revenue 
Officers does not eonnote a decision that such 
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orders will henceforth have no legal finality 
Under section 115 of the Land Revenue Act, a 
Revenue Offleer has discretionary authority 
absolutely to disallow an application for 
partition: and he ought to use thia 
authority in every instance in which the 
game queetiqn has been previously decided, 
unless it is shown that the circumstances 
which made the previous order appropriate 
have changed. 

A very common instance ofa change of 
circumstances affecting the propriety of a 
partition is the introduction into a village 
of & new means ofirrigation, converting 
uncultnrable land into cnlturable land. 
But changes in methods of cultivation, 
whatever the cause, must always tend to 
carry: with them changes in the manner 
in which land is held: and the recent 
discovery in the north-west of the Punjab 
that Бағам cultivation with profit is possible 
over extensive areas where it was formerly 
regarded as hopeleas, is another instance 
of achange which may makeit reasonable, 
and even necessary to allow partition of 
areas where: partition haa formerly been 
disallowed. 

In the present case, I find that the 
refusal of partition in 1909 was based 
upon the belief that the point in dispute 
between the parties could, and would, be 
appropriately dealt with by action under 
section 150 of the Land Revenne Act. It 
was supposed that Nathn, the present 
applicant, was prepared to surrender 
certain land which was in his possession. 
His subsequent proceedings showed that 
this was not tho case, for he obtained from 
a Civil Court а decree that he was 
entitled to retain possession of that land 
until partition should take place. 

In the circumstances I hold that the 
Officers who dealt with the application in 
1913 were justified in declining to exercise 
their discretionary authority to disallow 
partition. notwithstanding the opposite 
decision’ in 1907. І reject the applica- 
tion for revision. 


Vol. XXVII] 
HABIB-UN-NISSA 0, MAEMUD-UN-M188A. 


OUDH JUDICIAL COMMISSIONER'S 

OOURT. 

Огут Bevision Apprication No. 143 or 1914. 

November 16, 1914. 
Present: —Mr: Stuart, À. J. O., and 
Mr. Kanhaiya Lal, A. J. C. 

Musammat HASIBUNNISSA—DaxrIX«DANT— 

APPELLANT 


versus 
Musammat MAHMUDUNRNISSA-—PLAUNTIF? 
—-Ha8PONDENT. 

Per-emption urisdiction 
period feed for payment—-Ap 
time—Civil Procedure Code (Act V of 1908), s. 148. 

A Оошф has no jurisdiction to extend the period 
fixed for payment ina pre-emption decree, whether 
the spplication for extension is made before or after. 
the expiration of the period permitted: 

Narendra Bahadur Svyngh v. Ajudhya Prasad, б Ind. 
Cas. 443; 18 0.0.28 and Bachche.Lal v: Raja Ram, 
19 Ind. Cas. 347; 16 O. О. 5, referred to. 

Appeal against the ‘order of the Subordi- 
nate Judge, Bara Banki, dated 15th October 
1914. 


Mr. Mohammad Wasim, for the Appellant. . 


Mr. Wasir Hasan, for the Respondent. 


JUDGMENT.—-The Subordinate Judge of 
Bara Banki has, by his order of the 15th 
October 1914, extended the time allowed 
by Decree No. 82, passed in favour of Musam- 
mat Mahmud-un-nissa, plaintiff, within 
whioh she was permitted to exercise a right 
of pre-emption over certain landed property. 
The period permitted by the decree expired 

“on Sunday, the 21st June 1914. On the 28rd 
June 1914, the plaintiff presented an applica- 
tion in which she requested that a period of 
two months’ further grace should be allowed 
to' her. That application was accepted by the 
learned Subordinate Judge and permission 
was given in the order of the 15th October. 
Musammat Hasib-un-nissa, & party to the 
deoree, has applied to this Court under the 
provisions of section 115, Act V of 1908, 
asking that the order should be set aside as 
being without jurisdiction. A Bench of this 
Court decided in Narendra Bahadur Singh v. 
Ajudhya Prasad (1) that the general provi- 
sions of section 148 of Act V of 1908, this 
being the section under which the learned 
Subordinate Judge considered that he had 
jurisdiction to extend the time, related only 
to proceedings antecedent to the passing of 
a final decree, and laid down that when once 


(1) 5 Inā. Oas. 443 13 0. O. 88, 
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such, decree has been peased the power of tho 
Courts is limited. by the general principle 
that once a judgment has. been pronounced 
and thedecree signed such final decree cannot 
be altered except under the provisions of 
section 152 or Order XX, rule 8, or those 
relating to review of judgment, except in 
cases in which power to grant further 
extension of time has been expressly reserved 
to the Court. Inthat decision the question 
of jurisdiction to extend the period given in 
a decree ina pre-emption suit was considered, 
and the Bench arrived ata finding that no 
power to grant further extension of time 
had been given in connection with decrees 
in pre-emption suite. The same principle 
жвн enunciated by a single Judge in Bachchu 
Lal v. Raja Ram (2). According Фо the 
principles accepted in both these decisions, the 
learned Subordinate Judge had no jurisdic- 
tion to extend the period. He didnot ap- 
prehend the principle underlying these deci- 
sions. He considered that, if the applicant 
had applied before the period allowed by 
the decree bad expired, he would have 
jurisdiction to extend the time. On the 
facts it does not appear that the application 
in question was made before the period 


: expired. But even had it been so made, 


the Court had ng, jurisdiction to extend the 
period, for the principle laid down in these 
rulings is thatthe provisions of sestion 148 
apply to acts prescribed by the Code, and not 
to acts prescribed by decrees which have 
become’ final. Such being the case, it is 
immaterial whether the application is made 
before or after the expiration of the period 
permitted. We have bsen asked by the 
learned Counsel for Musammat Mahmud.un- 
nissa to re-consider the question and to arrive 
at в conclusion different from that at which 
ihe Courts have previously arrived. We 
should not be disposed to actin contraven- 
tion of the dootriue of stars decisis except for 
very special reasons. No such reasons аге 
present in this case. 

- We, therefore, find that the learned Sub. 


_ordinate Jadge had no jurisdiction to pass 


the order in question, and as such ib is set 
aside accordingly. Musammat Mahmud-un 
nissa will pay her own costs and those of tha 
applicantin both Courta. 

Order sei anda, 


t 
(2) 19 Ind, Oas. 847; 16 O. 0. б. 
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HURSRIN RUX t. DECIA. 


CALOUTTA HIGH COURT. 
Sroonp Civit APPEAL No. 884 or 1911. 
November 19, 1913. 

Present, —Mr. Justice Coxe and 
Mr. Justice D. Chatterjes. _ 


She, HUSSEIN BUX —Dronrzr-HOoLDBB— - 


APPELLANT 


verrws 
Musammat ВЕОНА амр OTHRBS—JUDOXMENT- 


DABTORS—RASPON DENTS. 

Lrmitalion Act (IX of 1908), Bch І, Art. !80—8ale 
in esecution— Ápplicatios for delivery of possession. 

Where an auction sale was confirmed before the 
Limitation Act of 1005 came into force but the 
application for possession of purchased property was 
made after the operation of the Act, it 1s governed by 
Article 180 of Schedule I ofthe Limitation Act of 
1906 and is barred, if not brought within thee years 
from the date when the sale became absolute 


Appeal against ап order of the District 
Judge, Bhagalpore, dated the 6th May 
1911, reversing that of the Munsif, Second 
Court of that place, dated the 25th of Febru- 
ary 1911. 

Moulvi 
Appellant. 

Moulvi Khurshed Hossain, for the Respond- 
ents. 

JUDGMENT.—This appeal arises out of 
application by a  decree-holder, suction 
purchaser, to be placed in possession of the 
purchased property. The sale was confirmed 
in 1902. He applied fora sale-certificate 
in December 1908 and obtained a certificate 
on the 2nd January 1909. This application 
was presented on the 29th August 1910. 
The Oourt of Appeal below has held that the 
case is governed by the Limitation Act of 
1877, but thatthe application is barred by 
time on the strength of the decision in 
Ranjit Singh v. Baldeo Singh (1). The 
auction-purchaser appeals. It appears to us 
that the order of the lower Appellate Court 
-must be affirmed, on the ground that the 
application is really governed by the Limi- 
tation Act, 1908, and not, as the Court below 
has held, by the Limitation Act, 1877. 
Unde the later Act a purchaser can apply 
within three years from the date when the 
sale became absolute, and in this case that 
period has long expired. 

Under the circumstances of tha case, it 


appears to us that the District Judge was 
wrong in holding that the application was 


Syed Mahomed Tahir, for the 


(1) 80 A. 890; 5 А.І. J, 516 А. W. N. (1908) 182. 
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governed by the Limitation Act of 1877, but 
that the actual order passed by him rejecting 
the application was right. The appeal must, 
therefore. be dismissed with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Бесовр Civit АрРяАт8 Nos. 229 лир 378 
or 1918. 
November 16, 1914. 

Present; —Mr. Lindsay, J. О. 
HAZARI LAL ASD ANOTHER—P LAINTIY R8— 
APPELLANTS 
versus 
RAM NARAIN AND orares—DeraxDanTs— 


RESPONDENTS. 
Pre-emption—Oudh Laws Act (XVIII of 1876), «. 10— 
Decree for foreclosure тн respeot of wnder-prop wtary lands 
—Oudh Rent Act (XXII of 1888), ла, 152 and 154— 
Statutory lability to pay arrears of rent cast upon trans 
Jores and land that amne into his possmesion—. 


-tor's liabilities to pay arrears of rent reoorered from 


ven 

One М, a mortgagee, obtained a decree for foreclosure 
in respect of certain under- rietary landaon the 
besis of his mortgage, but he failed to give the notice 
required by section 10, Oudh Тата Act. At ће time 
of foreclosure there were outstanding certain arrears 
of rent, which inspite of his objections were realized 
from M the Talugdar. Bubeequently the appel. 
lanis instituted a suit for pre-emption and claimed a 
decree on payment merely of the sum which was 
found to be due under the foreclosure deoree. 

Held, thet after M had obtained the under-proprie- . 
tary tenure by foreolosure, it was ппроза о for him to 
escape the statutory lia cast by sections 152 and 
154 of the Oudh Rent Act both upon the 
and upon the land which came into his posssesion: 

Held, further, thet plaintiffs who were seeking to 
have themselves placed in the situation in which AI 
had stood at the time he obtained foreclosure, could 
not avoid any liability to which M was then subject. 
^ Held, also, that the paymenta mado by МИ were in 
the nature of salvage made to у 
from sale, and on that principle also tho plain were 
bound to pay the amount. 

Dakhina qur М Saroda Mohan Roy, 21 О. 142; 
20 I A. 160, referred to 


Appeal against the decree of the District 
Judge, Rae Bareli, dated 28th May 1918, 
upholding that of the Subordinate Judge, 
Rae Bareli, dated Ist April 1913. 

Babu Bysheshwar Nath, for the Appellants. 

Messrs, M. Wasim and Sami. Ullah, Beg, 
forthe Respondents. 

JUDGMENT.—Theag cross-&ppeals, have 
arisen out of a pre-emption suit brought by 
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Harari Lal and another, the appellants in 
Appeal No. 229, against Ram Narain and 
others, respondents. The facts of the case 
are as follows: Two persons, Pnijnath and 
Jagannath, who were the owners of an under- 
proprietary tenure, executed two deeda of 
mortgage in favour of ‘one Manni Ran, 
who is now represented by defendants 
Nos. 1 to 3 in the suit. One of these mort- 
gages was dated 21at of November 1893, 
the other was dated the 10th of September 
1895. The mortgages wero by way of con- 
ditional sale and on the 8th of Fobruary 
1907, the mortgages having brought a suit 
for foreclosure got a decree, which was made 
absolute on the 9th of September 1907. The 
amount which was found to he due in respect 
of the mortgage at the time the decree was 
meade absolute was Вв. 1,883-11-8. This 
sum included interest, which was awarded 
under the preliminary decree. At the time 
when Manni Ram brought his suit for 
foreclosure, he failed to give the notice which 
ig required by section 10 of the Oudh Laws 
Act (KVTII of 1876). Tho present suit for 
pre-emption was brought on the 25th of 
October 1912 and was within limitation, it 
being admitted that the period of limitation 
in cases of this kind is six years from the 
date on which the mortgage is finally fore- 
closed. The defendants who represent the 
mortgages did not deny the right of the 
plaintiffs to Lave pre-emption, but they 
denied that they were entitled to have pre- 
eniption upon payment only of the sum of 
‘Rs. 1,883-11-3. In addition to this money 
they claimed two other items which are in 
dispute in Appeal No. 229 of 19.3. One of 
these was asum of Hs. 958.11.3, the other 
was в sum of Rs. 268-1-14. The first- 
named sum represented a payment which 
Manni Ram hed to make to the superior 
proprietor after he foreclosed the^mortgage, 
on account of arrears of rent which were dne 
to the superior proprietor in гөврос of the 
under-proprietary ténure. The sum was due 
in respect of rent accrning prior to the year 
1314 Fash for which the superior proprietor, 
Raja Rameshar Bakhah Singh, obtained a 
decree on the Sth September 1905 against 
Musammat Lachmin, the widow of Jagan- 
nath, one of the mortgagors. The Talukdar 
took out execution of this decree after Mauni 
Ram had obtained foreclosure. He applied 
to have the under-proprietary holding sold 
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in execution of his decree. Manni Ram : 
objected that he was not liable to pay the : 
decretal amount, inasmuch as he had not ' 
been in possession of the share during the 
period for which the arrears were payable. ' 
His objections were disallowed. It was held 
that the Talukdar wns entitled to bring the 
property to sale in execution of his decree. 
The consequence was that in order to avoid 
the sale of the property Manni Ram was 
obliged to pay Re. 958-11-3 to the Talukdar. : 
Similarly it is said that Manni Ram was 
further obliged to pay to the superior pro- 
prietor а sum of Ra. 968 odd on eccount 
ofarrears of rent for the years 1814-15 . 
Fasli. The defendants in this suit 
claimed, therefore, that the pre-emptors were 
not entitled to get possession of the property - 
without paying these two sums, which had 
been properly spent by Manni Ram in saving ' 
the property. It was argued that as these : 
paymenta had preserved the property from 
sale, the plaintiffs were bound to re-imburse 
Manni Ram’s representatives for the sums 
which were thus applied. The conten- 
tion in appeal is that the pre-emptors were 
entitled to have pre-emption on payment 
merely of the sum which was found to be 
due under the foreclosure decree. The 
lower Appellate Oourt found against the 
plaintiffs on thia point. The learned Judge 
relied upon the terms of section 12 of the 
Oudh Laws Act, the second clause of which 
provides that on completion of the purchase 
the person exercising the right of pre-emp- 
tion shall be bound to pay to the mortgagee 
or his successor-in-title the amount specified 
in the notice, together with interest оп the 
principal sum secured by the mortgage at 
the rate specified by the instrument of mort- 
gage, for any time which has elapsed since 
the date of the notice, and any additional 
costs which may have been properly incurred 
by the mortgagee or his successor-in-title. 
The learned Judge wa&s'of opinion that these 
two items which have been referred to above 
were additional costs” within the meaning of 
the expression as used in this section. It 
would,l think, be dificult to support the 
reasoning of the learned Judge in this matter, 
butapart from the language of section 12 it 
appears to me clear that these pre-emptorg 
were under anobligntion tore-imbursete'Manni 
Ram’s representatives any sums ры] by 
Manni Ram on account of arrears of reni 
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accruing for any period prior to the time of his 
getting possession after foreclosure. In this 
conuection Т would refer frst to the provisions 


of sections 152 and 154 of the Oudh Rent: 


Act. Section 152 lays down, if tbere is в 
decree for an arrear of rent due іп respect of 
an under-proprietary right, the interest of the 
judgment-debtor in that right may, subject to 
tke provisions of the Act, be sold in execution 
. of the decree. Section 154, sub-section (2), 
declares that where after the passing of the 
Aotan under-proprietor transfers his rights 
or any part thereof in land, and the transferee 
enters into possession, the transferee shall, 
subject to any agreement in writing with the 
proprietor to the contrary, be liable to pay to 
the proprietor any arrears of rent due in 
respect of the land at the date of the transfer. 
lt seems to me from a consideration of the 
Innguage of these two sections that after 


Manni Ram had obtained this under-propriet- . 


ary tenure by foreclosure, it was possible 
for him to escape the statutory’ liability which 
these sections cast both upon the transferee 
and upon the land which has come into his 
posseasion. It follows that at the time Manni 
Ram foreclosed the mortgage he became, by 
virtue of section 154, sub-section (2), liable 
for any arrears of rent which were due on the 
transfer. The sum of Ев. 958-11-3 was due 
in respect of arrears for the years 1309-18192 
Fasl, which expired long before he obtained 
possession by foreclosure. The other sum of 
Ra. 268 odd is said to have beer paid on account 
of arrears due for the years 1314 апа 1315 
Fasli. The proof of payment of thisaumis to be 
found in Exhibit АЎ, a receipt for Re. 730-13.6 
paid on the 22nd December 1909, in which 
sum this amount of Hs. 268 odd is said to be 
included. Details of the items which go to 
make up this aggregate of Ha. 730-13-6 are 
to be found endorsed uponthe receipt. From 
the endorsement it appears that only 
Re. 152-6-6 was paid forarrears of the year 
1314 Fasli. The balance was paid on acoount 
of subsequent years. The year 1314 Fash 
closed on the 218+ of September 1907, just 
about the time Manni Ram got possession. 
The result, therefore, is to show that when 
Manni Ram acquired the property by fore- 
closure, the amount outstanding for arrears of 
rent was Re. 958-11-83 plus Ha. 152-6-6, total 
1,111-1-9. The lawaslaid down in section 
154, sub section (2), of the Oudh Rent Act 


declares that Manni Ram was liable to pay 
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this amount to the superior proprietor. In 
default of his making payment, the Talukdar 
could have brought the under-proprietary 
tenure to sale. Ts there then any reason why 
these plaintiffs who have brought their suit 
for pre-emption some five years after the date 
of foreclosure should escape the liability to 
pay the above amount? The argument is that 
Manni Ram was undera secondary liability 
only — the person responsible primarily being 
the owner of the tenure who was Manni Ram's 
mortgagor, that Manni Rem’s remedy after 
payment was by way of suit against his 
mortgagor and that as this remedy has become 
time-burred and can no longer be made 
available tothe plaintiffs, they are not underany 
obligation to re-imburse the mortgagee or his 
successors-in-interest. But according to the 
language of section 154, sub-section (2), of 
the Oudh Rent Aot above referred, to it would 
seem that the transferee of the under-pro- 
prietary tenure becomes directly liable to the 
superior proprietor. And it appears to me 
that the plaintiffs-pre-emptors who are 
seeking by this suit to have themselves plac- 
ed in the situation in which Manni Ram stood ' 
at the time he obtained foreclosure, cannot 
avoid any liability to which Manni Ram was 
then subject. 

Lastly, 16 is not to be denied that Manni 
Ram’s failure to ‘discharge this liability 
would have resulted in the loss to him of the 
under-proprietery holding against which the 
Talwkder had applied for execution. The 
payments made by Manni Ram were made to 
save the property from sale апа. оп the 
principle laid down in the ruling of their 
Lordships of the Privy Council in Dakhina 
Mohan Roy v. Saroda Mohan Roy (1), the plain- 
tiffs-pre-emptors are bound to pay. The pay- 
ments were in the nature of salvage. Manni 
Ram was in posseasion under a good title by 
foreclosure (even if it was liable to be defeated 
by a suit for pre-emption) and the obligation of 
the pre-emptors to pay is based upon considera- 
tions of justice, equity and good conscience. 

I hold, therefore, that the plaintiffs were 
liable to pay Rs. 1,111-1-9, the sum paid by 
Manni Ram on account of arrears due for the 
period previous to his getting possession by 
foreclosure. Of course, iteannot be claimed that 
the plaintiffs are liable to recoup Manni Ramor 
his repreeentatives for any rent paid by them 


(1) 21 0, 142, 20 L A. 160, 
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while actually in possession. They had the 
estate in return for the suit. The deoree of 
the Court below must be cor*eoted, for out of 
the sum of Rs. 268-1.1i allowed by it to the 
defendants on account of rents for 1314 and 
1315 Fash, only Rs. 152-6-6 was due for 
any period previous to the date of the mort- 
gageos getting possession by foreclosure. It is 
necessary, therefore, to reduce the pre-emption 
price by Rs. 115-10-74. With this modifica- 
tion in the decree of the lower Appellate 
Court the plaintiffs Appeal No. 
missed. 

The Cross Appeal No 878 of 1913 can be 
disposed of shortly. It relates to two items, 
one of interest and one of costs. The claim 
relating to interest has been abandoned. As 
regards costa, it was conceded by the learned 
Counsel who supported the appeal after an 
examination of the decree that he was unable 
to press his claim in this respect and that the 
decree is correet. The cross-appeal, therefore, 


fails. The parties will in each of these. 


appeals pay their own costa. 
Appeals dismissed. 


MADRAS HIGH OOURT. 
Sroonp Отут Arruan No. 680 or 1913 - 
Сіті Revigsrox Perrrion No. 382 or 1918. 
December 4, 1914. x 
Present:—Mr. Justice Oldfield and ' 
Mr. Justice Tyabji. 
ISSAKKANAKATH MALTYAKKAL 
MUHAMMAD HAJRE-——Piarrrir— 
ApPBLLAXT IN B. A. No. 680 or 1913 anp 
Perrrioxag IX О. R. P. No. 332 or 1918 


2 terine 
POURAKURIKKALAKATH KUNHI 
MAMMAD. AXD OTERRS—DEFENDABTS— 


— RESPONDENTS IN BOTH. 
Civil Procedure Coda (Act V of 1908), O. XLI, r. 20 
— Pa: tise to suit, са оў before ран : 


yanim Bahadur 

Тагы v. Bukkapatnam Venkatachariw, Ind. Сел. 239 

34 M. 328, 8 M. T. T. 72; (1910) xi. W. N. 22%; 20 M. 
L. J. 806, followed. 

Second appeal against the decree of the 

Court of the Subordinate Judge of South 


Malabar at Calicut, in Appeal Suit No, 668 
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tos 


of 1912, preferred against that] of ‘the 
District Munsif; of Tirur, in Original Suit 
No.'88 of 1911. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Oourt of the District Alunsif of 
Tirar, in Original Suit No. 88 of 1911. 

Mr. T. E. Krishnanoami Aiyar, for Mr. T. 
R. Ramachandra Aiyar, for the Appellant. 

Mr. №. A. Vatdyanatha Asyar, for Mr. C. 
V. Ananthakrisina Atyar, for the Respondents. 

JUDGMENT. 

Ія S. A. No. 680 or 1913.—The learned 
Subordinate Judge observed that he had 
nothing to do with the question whether 
certain respondents were necessary parties 
to the appeal before him, because no -appeal 
would lie against the order of the District 
Munsif striking off their names and there was 
no decree in their favour to be appealed 
against. He, therefore, dismissed the appeal. 

` We dissent from this decision. The Sub- 
ordinate Judge’s firat reason for it is met by 
reference to Raya Dhamara Kumara Thamma- 
nayanim Bahadur Varu v. Bukkapatnam. 
Venkatacharlu (1). His second is. unsound, 
because though there was no decree in , 
favour of the defendants in question, the 
plaintiff had been refused a decree against 
them in his guit and had obtained no relief in 
respect of a part of the claim put forward in 
his plaint. We think that Order XLI, rule 
20, of the Code of Civil Procedure clearly 


- &uthorised the Subordinate Judge to consider 


whether these defendants were interested in 
the result of the appeal and to implead 
them, if he thought that they were so. For 
that rule applies to persons who were parties 
to the suit; and the defendants were попе: 
theless parties to the snit, because they 
ceased to be so before the passing of a decree. 

The second appeal is allowed, the lower 
Appellate Court’s decision being set aside and 
the appeal being remanded for re-admission 
and disposal in thelight of the foregoing. 
Costa to date in the lower Appellate Court 
and here will be costs in the cause. 

О.В. P. No. 382 оғ 1913.— Second appeal 
No. 680 of 1918 having been allowed, this 
civil revision petition is dismissed. There 
will be no order as to costs of this petition. 

Appeal allowed; Petition dismissed. 


(1) 8Ind. Oas. 289. 84 М. 228, 8 M. L. Т. 79 
(1910) М. W. N. 226; 20 М. L. J. 806. 
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OALOUTTA HIGH COURT. 
APPEAL FROM Окрив No. 443 or 1913 жттн 
Оврав No. 6302 or 1918. Ў 
July 22, 1914. 
Present: —Mr. Justice D. Obatterjee and 
Mr. Justice Walmsley. 
BHAGRAJ SINGH AND OTHEB8— 
DaonER-HOLDEB— ÁÀPPALLANTS - 
versus 
METHUR BINGH-PUROHASNB AND ANOTHER 
—JUDGXENT-DRETOR — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 170 (8)— 
оса, satisfaction i -Гигейдет of part of оосњрансу- 
holding, whether entitled to mako deposit. 

The purchaser of & part of an oocupancy-holding, 
which 1s not transferable by local custom or is 

‘entitled to make & deposit under section 170 б) of 
the Bengal Tenancy Act. 

Jugal Mohw Dari v. hi Nath Chatterjee, 7 Ind. Ова. 
477; 12 O. L. J. 000, and Radhika Nath Sarkar v. Rakhal 
Raj Gayon, 8 Ind. Ons. 885; 100. L. J. 478; 18 О. W. 
N. 1176, followed. 

Breemutiy Dayamoyi v. Ananda’ Mohan Roy Chow- 

dhry, 27 Ind. Oas. 01; 18 О, W. N. 071; 20 О. L. J. 52, 
referred to, ` 


` Appeal against the order of the District 
Judge, Darbhanga, dated the 5th July 1913, 
affirming that of the Munmif, Darbhanga, 
dated the 15th of May 1913. 


Baby Akhoy Kumar Banerjee, for the Ap- 


` pellaata. 

Babus Jogesh Ohandra Roy and Rajendra 
Prosad, for the Respondents, 

JUDGMENT —In this case the question 
for consideration i is whether the purchaser 
of | a portion of an ocoupancy-holding, which 
ig not transferable without the consent of 


the landlord, can make a deposit under 


section 170 (8) of the Bengal Tenancy Act 
against the wishes of the landlord. The 
purchaser made the deposit and it was 
accepted by the learned Munsif. The land- 
lord then objected, but his objection was 
disallowed. He appealed to the District 
Judge, who ‘thought the appeal was incompe- 
tent. He has now appealed to us and there 
is an application for the revision of the order 
of the Munsif. The Full Bench has decided 
in the case of Sreemutiy Dayamoyi v. Ananda 
Mohan Hoy Ohowdhry (1) that the sale 
of a part of an occupancy-holding which 
'i not transferable by local custom or 
usage, does confer an interest on the 
purchaser, and the landlord is not ordinarily 
entitled to enter on the part sold. The case 


of a part-purchaser , therefore, is more secure 
(1) 27 Ind. Cas. 61; 18 0. W. N. 971; 20 O. L. J. 52. 
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than that of a purchaser of the entire holding, 
in regard to whom we have just now held that 
he is competent to make a deposit under sec- 
tion 170(8), Bengal Tenancy Act. [ Ahammadul- 
lah v. Haikars Sahu (2). | Reliance is placed on- 
behalf of the landlord on the case of Jotindra 
Mohan Tagore v.Durga Dabe(8). Thatcase, how- 
ever, was considered by Mookerjee and Carn- 
duff, JJ., in Jugal Mohini Dasi v. Sri Nath 
Chatterjee (4) which supports the contention 
of the purchaser. The game view was held 
Љу Sir Lawrence Jenkins, О. J., and Muker- 
jee, J., in the case of Radhtka- Nath Sarkar 
v. Rakhal Raj Gayen (5). Is ів, therefore, 
quite in accordance with the latest anthori- 
ties to hold that the purchaser of a part of 
a holding of an occupancy ratyat ів entitled 
to make a deposit under section 170 (3) of 
the Hengal Tenancy Act. In this view of 
the case we uphold the order of the learned 


Munsif. We dismiss the appeal as in- 
competent with costs, one gold mohwr. 
Appeal dismissed. 








OUDH JUDICIAL COMMISSIONER ’S 
OOURT. 

FinsT Orv Аррилт, No. 114 or 1918. 
November 17, 1914. 
Praseni:;—Mr. Lindsay, J. О. 
Musammat CHET KUNWAR— Dusanpant 
— APPELLANT 
versus 
PUTTU SINGH-—PrarmrIF- RESPORDERT. 


tion at his sweet will and pleasure, and it cannot avail 
him to ahow that having once agreed to the refer. 
ence he afterwards repented of his action. 

Where the parties to а suit referred the case to 
arbitration and a decree was made in accordance 
with the award of the arbitrators: . 

Held, thet no appeal lies from such & decree, 
exoept where the decree is in exoems of or not in 
accordance with the award. 

Appeal against the decree of the Subordinate 
Judge, Hardoi, dated 10th July 1918. 

Mr. Syed Ali Muhammad, for the Appel- 
lant. 2x 


+ 
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Babu Brsheshwar Nath, for the Respond- 
ent. 


JUDGMENT. —A preliminary objection is 
raised by the respondent to the offect that 
this appeal is not maintainable, on the ground 
that no appeal lies. 

The appeal is against a decree passed upon 
an award made by arbitrators, and the learned. 
Counsel for the respondent relies upon the 
provisions of paragrah 16 (2) of the second 
Schedule to the Code of Oivil Procedure, 
according to which no appeal lies from such 
a decree except where the decree is in excess 
of, or not in accordance with, the award. 

No such ground is set out in the memoran- 
dum of appeal. On the contrary the case set 


up by the appellant is that the award and the, 


decrees based upon it are of no effect, becanse 
the appellant did not give her free consent 
to the reference to arbitration. The facts are 
clear and may be shortly stated as follows. 
The appellant was the defendant in в suit 
brought by the plaintiff-respondent, Puttu 
Singh. After issues had ‘been struck in the 
сазе, an application was made by both parties 
fora reference to arbitration. Thia was on 
the 29th January 1918. The arbitrator 
nominated by the defendant-appellant declin- 
ed to act and under paragraph 5 of Schedule II 
в notice issued to the defendant to nominate 
another arbitrator in his place. She was 
duly served with the notice and appeared 
in Courtand declared her refusal to nominate 
another arbitrator. She asked for an order 
superseding the reference to arbitration. 
This application was refused and the Court, 
acting under paragraph 16 (2), nominated en- 
other arbitrator to act. Another application 
was presented to the Court thereafter asking 
again for the supersession of the arbitration 
proceedings. This was refused in the light 
of the order previously passed. The appel- 
lant also took the step of presenting an appli- 
cation to the arbitrators in which she inti- 
mated that she declined to prosecute her 
case before them. An award was eventually 
prepared and presented to the Oourt. The 
appellant put forward certain objections, but 
these were withdrawn on an agreement hsv- 
ing been made between the parties that the 
case might be remitted to the - arbitrators 
for & fresh hearing at which the appellant 
here undertook to present her case and call 
her evidence. The case was sent beck. Chet 
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Kunwar’s witnesses were heard and an 
award was returned unfavourable to her. 
The award was eventually accepted anda 
decres was passed upon it. That is the 
decree now appealed against. 

There is no foundation whatever for any 
argument that the award or the décree is & 
nullity because the appellant did not give 
her consent to the reference. On the contrary 
it is perfectly plain that she did consent to 
the reference. She signed the petition for 
reference with her own hand. It is no doubt 
the fact that for certain reasons she subse- 
quently desired to back out of the reference 
and to have the case tried out in Court. But 
a party cannot resilo from & reference to 
arbitration at his sweet will and pleasure, 
and it avails the appellant nothing here to 
show that having once agreed to the refer- · 
ence she afterwards repented of her action. 

The proceedings in the Court below have 
been strictly in accordance with law and as 
theappellantis unable to assert that the decree 
is in excess of or not in accordance with the 
award, it follows from the language of para- 
graph 16 (2) of Schedule II that this appeal is 
not competent. i 

The preliminary objection must prevail. 
The appeal is dismissed with costa. 


Appeal diemisaed, 


OALOUTTA HIGH COURT. 
APPEAL FROM OzraixAL Ововег No. 2270F1911. 
August 17, 1914. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 

. HALLI JHA AND OTHERS—DEFENDARTS— 
ÅPPHLLANTE 
versus 
Bhasya LAL SINGH—Puaintiry AND OTHERS 
Вематніха DEPENDANTS—RERPONDENTS. 

ino —Morigags sut—QGuardian ad litem af infant 
defendants wot appointed —Deorse—Sals m eaecution-— 
Decree-holde: purchaser, whether acquires infant's title 
—Father representing mimest of infant son uninous 
to mortgages. 
A decree-holder, purchaser of a property brought 
to sale in execution of & mo decree, does not 
noquire the right, title and interest in the property of 
an infant for whom no guardian ad ltem has beon 
appointed in the suit Я 

In & mortgage suit the intereat of an infant of 


Е: 


HALLI ЈНА V. LAL SINGH, 


whose ехїһїөпсө tho mortgagee had no knowlodgo, is 
represented by his father and passos to the purchaser 
at an auction-sale. 


Appeal against the decree of the Officiat- 
ing Subordinate Judge, Mozaffarpur, dated 
the 17th February 1911. 

Babu богом Charan Mitra, for the Ap- 
pellants. 

Babus Umakalt Mukerjee and Baldeo Narain 
Singh, for the Respondents. 


JUDGMENT.—This is an appeal by the 
third, fourth and fifth defendants ina suit 
for recovery of possession of immoveable 
properties purchased by the plaintiffs ata 
sale in exetntion of a mortgage decree. 
The mortgage was created on the 13th 
November 1896 by the representatives of 
different branches of a joint AMttakshara 
family. On the 20th June 1913, the 
mortgagee sued to enforce his security. 
He joined as defendants the mortgagors as 
also the infant sons of one of them, namely, 
Halli Jha and Magnu Jba, who are the third 
and fourth defendants in this litigation. 
The fifth defendant (the brother of the two 
defendants just mentioned) was not a party 
to that suit; and опе of the points in contro- 
versy is, whether he was born before the 
mortgage guit was commenced. The suit 
was decreed in dne course, the mortgaged 
properties were brought to sale and were 
purchased by the decree-holder himself. 
The purchaser hna not been able to obtain 
possession and he has instituted this suit for 
declaration of title and for recovery of 
possession and mesne profits. His claim is 
resisted by the three defendants-appellants, 
on the ground that they are not bound by 
the mortgage decree and the proceedings 
consequent thereon. 

In so far as the third and fourth defend. 
ants are concerned, their contention is that 
although they were joined as parties defend- 
ants, no guardian ad.litem was ever appoint- 
ed for their benefit, and that, consequently, 
they were essentially strangers to the suit 
and aro not affected by the decree made 
therein. 1t appears from an examination of 
the order-sheét in the suit, that on the 20th 
January 1903 the mortgages applied for the 
appointment of aguardian of the two minor 
defendants. His prayer was that their 
father, who was also в defendant to the suit, 
gtould be appointed guardian. Notice was 
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served, but there was no appearance on 
behalf of the proposed guardian and yet 
the Court proceeded to sppoint him as 
guardian ad litem. Subsequenily, on the 
17th March 1908, the father entered appear- 
ance and intimated to the Oourt that he 
had not received the notice issued to him. 
At the same time, he declined to act na 
guardian on behalf of bis infant sons,on the 
allegation that there might be a oonflict of 
interest between him and them. He, there- 
fore, suggested that Babulal, who wasrelated 
to the infants, might be appointed guardian. 
Notice was issued to Babulal, but we cannot 
trace any order by which he was appointed 
to act as guardian on behalf of the -infants. 
It isalso plain that he did not enter appear- 
ance at any stage of the suit to look after 
the interest of the infants. The result was 
that, in so far as the infant defendants were 
concerned, the suit was decreed e parte. 
The decree shows, however, on the face of it, 
that the father of the infants was their 
guardian ad liten.. This was clearly an 
error, traceable possibly tothe fact that no 
formal order was passed by the Court to 
discharge the order of the 12th February 
1903, by which the father had been, withont 
his consent, appointed to act as guardian 
ad litem of his minor sons. Subsequently, on 
the 9th August 1906, the decrea-holder 
applied to have the decree amended. The 
order made on this application is not on the 
record, but as the decree has not been 
altered, we may take it that the application 
for amendment was rejected. It is clear, 
upon this statement of the facte, that no 
guardian ad litem was ever appointed in 
respect of the two infants, and they are 
consequently in the same position as if they 
had never been made parties to the suit: 
Narsingh Narain v. Sheskh- Jahi Mestry (1). 
It follows accordingly that the deoree-holder- 
purchaser has not acquired the right, title 
and interest of the infants in the mortgaged 
properties. This position, indeed, has not 
been seriously contested on behalf of the 
plaintiff-respondent. But it has been 
strenuously contended that the Court should 
investigate in the present suit, whether the 
mortgage was executed under circumstances 
which might make it binding upon thease 


(1) 18 Iud. Cus. 414, 15 C. L. J. 8 
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two infants, and if the Court should decide 
in favour of the mortgagee, a decree for 
possession might be made in his fivour, 
with liberty to the infants to redeem. We 
are of opinion that this matter should not be 
determined in the present litigation. The 
question of the true character -of the 
mortgage was not raised in the Court below 
and there has been no investigation by the 
Subordinate Judge as to the circumstances 
under which the mortgage was executed. 
The result, therefore, ів! that, in so'far as 
these two infants are concerned, it must be 
declared that the plaintiff has not acquired 
their shares in the disputed property. 


Їп во far as the fifth defendant is con- 
cerned, his case stands on & different footing. 
The Subordinate Judge has held that Һе was 
born after the institution of the mortgage 
suit and before the mortgage вле took 
place. From the evidence as to the time of 
his birth placed before us, it is olear that 


neither party has correctly stated the age 


of the filth defendant. We are not prepared, 
however, to dissent from the finding of the 
Subordinate Jndge upon ‘this part of the 
caso. Butit is plain that even if it be 
assumed that he was born before the mort- 
gago suit was instituted, the omission to 
make hima party will not give him the 
advantage which he 
nothing to show that the mortgagee was 
aware of his existence.- On the other hand, 
the very fact that the mortgagee joined his 
two brothers as parties to the suit, indicates 
that if the mortgages had been aware of his 
existence, he would have equally made him 
a party to the suit. Үе must take it, then, 
that the mortgagee had no knowledge of 
the existence of the fifth defendant. In 
these circumstances, on the authority of the 
decision of the Judicial Committee in the 
casos of Kishen Purshad v. Har Narain Singh 
(2) and Sheo Shankar Ram v. Jaddo Kunwar 
(3), it must be held that his interest was 
sufficiently represented by his father and 
bas passed to the purchaser at the auction- 


843, 2t 
. R. 859, (1911) 2 M. W. 
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45; 88 А. 272, 16 0. W. 
T. M. L. J. 
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sale I(Raghoram v. Rajani Kania, A. О. D. 
No, 281 of 1911, decided on the 17th 
August 1914). 

The result is that this appeal is allowed 
in so far as the third und fourth defendants 
are concerned and dismissed in respect ‘of the 
fifth defendant. The share decreed tọ the 
plaintiff will be reduced by 1/làth in respect 
of estate No. 18423 and by 1/18th in respect 
of estates No. 8398 and 8559 each. The 
fractions mentioned have reference to the 
entire sixtesn annas of the estate taken as 
the unit. 

The third and fourth - defendants are 
entitled to their costs of this appeal. We 
assess the hearing fee at five gold mohurs. 
They are also entitled to their costs in the 
Court below. Ая the costs of ‘the third, 
fourth and fifth defendants were assessed in 
a lump sum, the successful defendants 
will be entitled to two-thirds of the amount 
stated in the decree of the Subordinate Judge. 

Appeal partly allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Егввт Стүп. AppgRAL No. 101 or 1913. 
November 18, 1914. 
Present: —Mr. Lindsay, J. C. 
Saiyed ZAHID ALI, тнвосон SARDAR 
BEGAM-—PiIAINTIFY——AÀ PPRLLANT 


tersws 
KEDAR NATH axp OTHER8—DRFRNDANTS— 


RESPONDENTS. 
Mon tyage—Ti ansfer of Property Act (IV of 1882), ss. 
60, 62—Redempiion gf mortgage without payment of 


+ deeds of further charge —Deeda af further charge, pay- 


темі of. 

Section 62 of the Transfer of Property Act isa 
spocial section supplomontary to the general provisions 
of section 00. It provides & summary remedy which 
is available to n m r in two special oases of 
where the mortgagoo is 
anthorised to pay himself the mortgage-money from 
the rentaand profits of the mortgaged property, (b) 
where the mortgagee is authorisod to pay himself 
from such rents and profits the interest ot the 
principal money. Ië cannot apply, to cases where 
from the conditions containod in the mortgage, accounts 
have to be made up between the parties. 

It contemplates the existence of only one transac: 
tion and does not at all touch the case where & usu- 


fractuary mortgage having been executed, other 
mortgages by way of further cheras have been exe- 


cated by the same m 
$ у ortgugor. 


\ 
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Appeal against the decree of the Subordi- 
nate Judge, Tahsil Biswan, District Sitapur, 
dated the 24th July 1918. ; 


Mr. Sami Ullah Beg, for the Appellant. 
Mr. A. Р. Sen, for Ње Respondents. 


JUDGMENT.—The facts of this case are 
as follows. On the 8rd of April 1897, two 
persons, Zille Hussain und his wife Aulia 
Begam, who between them owned а 4¢-biswas 
share in Mausa Daryabad, made a mortgage 
of this share to Misri Lal and Manni Lal to 
gecure в loan of Ra. 8,000. The mortgage 
was a usufructuary mortgage. The mortga- 
gees were to be putin possession and to 
appropriate the profits of the land in lieu 
of interest. There was alsoa covenant by 
the mortgagors by which they made them- 
selves liable to pay to the mortgagees any 
sums which they might be called upon to 
pay by way of enhancement of land revenue. 
There was also another stipulation by which 
the mortgagora made themselves liable for 
any extra sum which the mortgagees might 
be obliged to pay in the way of lambardari 
dues. In the years 1897-98 the mortgagora 
just mentioned sold their equity of redemp- 
tion by two deeds to one Raghnber Dayal. 
In the year 1901 one Karam Husain bronght 
в suit for pre-emption in respect of these 
sales to Raghubar Dayal and he got & decree 
by which he became the owner of 3. out of 
the 4j biswas. In the year 1907 Karam 
Husain mortgaged these 3 biswas share to 
Hafs Ali who was the father of the present 
plaintiff, Saiyed Zahid Ali. This suit, there- 
fore, has been brought by Zahid Ali ase 
suit for possession by redemption. The first 
six defendants are the representatives of 
Misri Lal, one of the mortgagees, the 7th and 
Sth defendants are the representatives of 
Manni Lal and the 9th and 10th defendants 
represent Karam Husain from whom the 
present plaintiff holds as a mortgagee. The 
mortgagees ol&imed that redemption could 
not be had without payments which were due 
in respect of two deeds of further charge, 
one of them executed onthe 10th of July 
1897, to secure а sum of Hs. 200, the other 
dated the 6th November 1897 for &sum of 
Ra. 300 and the first point which arises for 
decision in this appeal is whether the lower 
Court was rightin holding that in no case 
could the plaintiff here get redemption with- 
out paying off what was due on these deeds 
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of further charge. As to the fact that these 
deeds were executed and that consideration 


' was paid upon them there is now no dispute. 


The case of the plaintiff in the Oourt below 
and his case hereis that he was in law 
entitled to recover possession of the mort- 
gaged property without paying off the sums 
owing on these two deeds ,of further charge 

and for this purpose be has relied upon the 
provisions of section 62 of the Transfer of 
Property Act. The learned Subordinate 
Judge held that that was a particular section 
and had no application to the facta of this 
case, and with that view I agree. In my 
opinion the contention that the plaintiff was 
entitled to recover possession of this land 
without paying off the sums duo on the two 
documents above-mentioned is untenable. 
Section 62 is, in my opinion, a special section 
which is supplementary tothe general pro- 
visions of section 60 of the Transfer of Pro- 
perty Act. It provides & summary remedy 
which isavailableto a mortgagor in twospovial 
cases of usufructuary mortgage: (a) where 
the mortgagee is authorised to pay himself the 
mortgage money from the rents and profits 
of the property (b) where the mortgagee is 
authorised to pay himself from such rents 
and profits the interest of the principal 
money. 1% is claimed that this case falls 
under clause (b). The learned Subordinate 
Judge refused to accept this argument for 
he pointed out that there were other con- 
ditions in the mortgage as well, namely, one 
by which the mortgagors were bound to 
re-imburse the mortgagees for payments on 
account of enhanced land revenue and also 
another by which the mortgagors were liable 
to idemnify the mortgagees for sums paid 
by them on acoonnt of lambardar:i dues. 
That section 82 provides a special and 
summary remedy seems to be clear from 
the language employed and from the descrip- 
tion of the cases for which the remedy is 
provided. The section allows the mortgagor 
to recover possession once the mortgagee has 
received satisfaction of the debt by the appro- 
priation of the rents and profita, or in cases 
where the profits are applied to the payment 
of interest, when the period of the mortgage 
has expired and the mortgagor comes forward 
with the principal money. Obviously ш 
cases of this kind there ig no accounting to 
be done. From the conditions contained in 
the mortgage and from the time which has 
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elapsed between the date of the execution 
of the deed and the date on which the 
suit is brought, the Court is enabled at once 
to decide whether, the mortgagor is entitled 
to possession. Further it seems to me that 
section 62 contemplates the existence of only 
one transaction and does not at all touch the 
case where а usufructuary mortgage having 
been executed, other mortgages’ by way of 
further charge һнуе been executed by the 
game mortgagor. It cannot now be argued 
that a mortgagor who has executed deeds of 
further oharga ор the same property which 
was first mortgaged, may notlbe bound, if the 
deeds so lay down, to redeem all the mortgages 
together, and it has not been argued that 
in the present case the deeds of further 
charge do not render it obligatory on the 
mortgugor to redeem all the mortgages at 
one and the game time. I hold, therefore, in 
agreement with the Judge of the lower 
Court that section 62 has no application to 
this case and that the plaintiff was’ not 
entitled to recover possession of the mort- 
gaged property merely upon payment of the 
principal sum dub on the first mortgage of 
the 8rd April 1897. This point, therefore, 
is decided against the appellant. 


Another point raised on his behalf is that 
the Oourt below was wrong in not allowing 
him to redeem the entire 44-btswas share. In 
order to estimate the merits of this contention 
itis necessary to refer to’ the frame of the 
plaint. In paragraph 8 of the plaint it was 
stated that under section 62 of the Transfer 
of Property Act the plaintiff became entitled to 
recover possession of the mortgaged property 


from the 18th of May 1912 on payment of tho. 


principal money. In paragraph 9 it was said 
that if for any reason the plaintiff should not 
be held entitled to restoration of possegsion, 
he was ready to redeem three biswas out of 
the four and a half biswas ог, if the defend- 
ants-mortgagees insisted, the whole А} 
biswas on payment of such additional amount 
in respect of other mortgage-deeds as the 
Court might adjudge. Similarly in the last 
paragraph of the plaint in which the relief 
is set out, the plaintiff asked for possession of 
Ai biswas on payment of the principal sum 

or of 8 ярай on payment of a proportionste 
amount, and that if for any reason neither 
of these reliefs could be granted he asked for 
a decree for redemption of a! 3-biswas share 
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or of a 4j-biswas share if the defendants 
insisted on his redeeming the entire pro- 
perty. The defendants did not insist on 
their right to compel the plaintiff to re- 
deem the entire property. They were will. 
ingtoallow redemption ofa3-biswas share only, 
that is to вау, they accepted the offer made by 
the plaintiff in his plaint and that acceptance 
having taken place, I think the plaintiff is 
bound and cannot be allowed to argue here 
that in these circumstances the Court should 
have allowed him & decree forredemption of 
ihe 4$-biewas share. I find this point also 
against the appellant. 


There remains only one other point which 
has been argued by the plaintiffs learned 
Counsel, with respect to the rate of intereat in 
one of the deeds of further charge. I have 
already mentioned that the first deed vf further 
charge bears date of the! 10th July 1897. 
The principal sum secured was Ra. 200 and 
the agreement was for interest at the rate of 24 
per cent. per annum, t.e., Ra. 48 a year for the 
Ra. 200 loan. The second deed of 6th Novem- 
ber, 1897, wasfor Ra. 800and the totalinterest 
payable in respect of this deed was Rs. 32 в 
year. With regard to this second deed a 
plea was taken in the Conrt below that the 
rate of interest provided by it was penal. 
This plea was accepted by the learned Sub- 
ordinate Judge and І think rightly so, for 
there can be no question that there is a 
provision for enhanced interest to run from 
the date of the execution of the deed in, case 
default were made in payment of the interest 
provided by the bond. The learned Judge 
gave effect to this plea and awarded oompen- 
sation at the rate of Ha. 32 per annum, simple, 
on the entire amount. With regard to the other 


' deed, that is to say the deed ofthe 10th July 


1897, the plaintiff was not in a position to 
raise the plea that the rate of interest wag 
penal but he complained that it was extor- 
tionate and unconscionable. The learned 
Subordinate Judge refused to give the plaintiff 
any relief with respect to this bond and I 
agree with what he says in hia judgment. 
It was not made to appear that there was 
any case of undue influence or oppressive 
dealing with the mortgagor, and there was no. 
ground upon which the plaintiff was entitled 
to ask for any mitigation of the terms relating 
to interest. Itig no argument to say, as has 
been said here, that because the aum, which 
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was advanced in 1897, namely, Re. 200, has 
now swollen to over Rs. 6,000 by the accrnal 
of interest, this isany reason for affording relief 
particularly to a person who is in the position 
of the plaintiff Hare. Since the execution of 
these three deeds of mortgage the equity of 
redemption hns passed through several handa 
and the plaintiff now holds it ag a mortgagee, 
and it does not lie in his mouth to challenge 
the rate of interest which was agreed to by the 
mortgagora many years before he (the plaint- 
iff) had acquired any estate in the mortgaged 
property. This ів the last point which was 
reised in support of. the appeal. The result, 
therefore, is that the appeal as and is dis- 
missed with costa. 

А cross-objection has bec flled by the 
mortgagees with respect to the lower Court's 
order regarding the deed of further charge 
dated the 6th November 1897. It is not 
complained’ that the lower Court was wrong 
in holding that the interest provided by thin 
bond was penal, but the objection is that the 


compensation which the Court awarded was 


not in the circumstances reasonable compen- 
sation. I have already mentioned that the 
Court has allowed simple interest at the rate 
of Rs. 82 а year on the sum of Ке. 300. I 
am not disposed in appeal to interfere with 
the discretion of the Judge of the lower Court. 
It cannot, 1 think, be said that he has 
failed to exercise hia discretion and having 
regard to all the other circumstances of the 
case, I am satisfied that what he has allowed 
is sufficient. I, therefore, dismiss the crosa- 
objection with costa. 
Appeal and Crose-objeation dismissed. 
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ALLAHABAD HIGH. COURT. 
Бесонр Отут, Appeat No. 1144 or 1918. 
July 14, 1914. 

Present, —Mr. Justice Chamier. 
DEOCHAND-—PLAINTIPF— ÁPPRLLANT 
versus 
PEARAY лир OTHERS — DEFRNDASTE— 

| "RESPONDENTS. 

Registration Act (III of 1877), & l'7—Stmple mort- 
gage comterisd nio — u«ufsuctwarg sacitgage by 
subsequent arrangement—Mortgages put im possession 
—Begisiration — Mortgage, right of, to swe om orginal 


mortgage. 

A simple m of three and a honse was 
made in favour of the plaintiff їп 1874. In 1877 a 
ре of the mortgage-money was paid by the rale 
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of one of the groves, and it was mutually arranged that 
the mortgagees should be put in possesalon of the 
other two groves for 10 years and receive the profits 
thereof In lieu of interest upon the amount remaining 
due and should be entitled to foreclose Н tthe mortga. 

gore should fail іо redeem within one year after the 
expiry of the ton years. The mortgngo sued for 
recovery of the amount on the basis pf an original 
ample mortgage: 

Haid, that in order to effect a usufro mart. 
gage the proceedings of 1877 ought to have been 
registered, but not having been registered, they took 
effect only as an arrangement for the payment of 
interest and the mortgagee was entitled to sue npon 
the original simple mortgage 

Second appeal from the decree of the Addi- 
tional Subordinate Judge of Mainpari. 


Mr. Jogendro Nath Mukerji, for the 
Appellant: 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Respondents. 


JUDGMENT.—In November 1874 tho 
predecessors-in-title of the respondents made 
a simple mortgage of three groves and a 
house in favour ofa joint family of which 
the appellant is now sole survivor. In 
November 1877 there was due upon the 
mortgage a вош of Rs. 571. One of the 
mortgagors then sold one of the groves to 
the тогіцавевя for Ra. 130, and on the same 
date the mortgagors and mortgagees appeared 
before a Revenue Court and ‘presented 
petitions setting outthat it had been arranged 
placed in 
possession of the other two groves for ten 
years ard receive the profit thereof in lien of 
interest upon Hs. 441, the amount then 
remaining due, and that if witbin one year 
after ihe expiry of tle ten years the mort. 
gagors failed to redeem the property. the mort- 
gagees should be entitled to foreclose in lieu 
of the sum of Rs. 441 (basarie arsi hasa batbat 
Kamil bad mead kara lewe). Possetaion was 
delivared to the mortgagees accordingly and 
they have remained in possession ever since, 
The present suit iafor recovery of Rs. 441 
by sale of the two groves, on the basis of the 
original simple mortgage. 


The first Court decreed the claim holding 
that the petitions of 1877 and the delivery of 
possession effected in pursuance thereof 
were not intended to supersede the simple 
mortgage, but were merely intended to provide 
por the payment of the interest. 


On appeal the Subordinate Judge held that 
the original mortgage had been superseded 
by the proceedings taken in 1877, which 
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amounted to an  usufructuary mortgage of 
the two groves, or rather of the trees in 
the groves, and, therefore, no suit conld be 
maintained upon the original mortgage. In 
my opinion it is clear that the proceedings 
of 1877 were intended to supersede the 
simple mortgage. In the first place, it 
was obviously intended that the honse should 
thenceforth be released from the mortgage, 
next, the passage quoted above from the 
petitions shows that the parties intended 
that in the event of the morgagors failing 
to redeem, the mortgagesea might claim 
foreclosure on the basis of the petitions, and 
lastly, on any construction of the petitions 
the right to sneon the simple mortgage was 
suspended for a time at all eventa. 

Tho Transfer of Property Act had not 

n passed when the proceedings of 1887 
were taken, but the Registration Act of 1871 
was in force and the question arises whether 
the petitions which were intended to offect 
the usufructuary mortgage, ought to have 
been registered. 

For the reasona whichI gave in Bharosa 
v. Sikdar (1), I am of opinion that they 
ought to have been registered and cannot be 
held to have effected an usufructuary mort- 
gage if the property mortgaged was immove- 
able property, within the meaning of the 
Registration Act,aud the value of the in- 
terest exceeded Rs. 100. 


The Snbordinate Judge held that the 
parties intended to mortgage the trees only, 
and not the land on which they stood. If 
this view is correct, a question would arise 
whether the stm, mahua and mango trees 
could be regarded as standing timber bnt, 
in my opinion, the intention was to mort- 
gage the righta and intereste of the mórt- 
gagora as grove-holders. The mortgagees 
were to take possession of the land and 
“enjoy the income of the groves ав grove- 
holders. According to the decision of Richards, 
О. J., and Banerji, J., in Sheo Naik. Ram v. 
Sheo Ram (2) what was mortgaged «wag 
immoveabla property and not merely righta 
in standing timber, even if all the trees 
in the groves could be regarded as timber 
trees. The interest intended to be created 
admittedly exceeded Rs. 100 in value. 

(1) 27 Ind. Ons. 97, 12°A. L. J. 996. 

B 23 Ind Саа. 963, 
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For these reasona I hold that the proceed. 
ings of 1877 did not operate to create an 
usufruoíuary mortgage of the groves, and 
consequently took effect only as an arrange- 
ment for the payment of the interest. The 
result is that the appellant is entitled to sue, 
as he did, upon the original simple mortgage. 

I allow the appeal, reverse the decision of 
the lower Appellate Court and remand the 
case to that Court to be restored to the pend- 
ing flle and disposed of on the merits вооогі- 
ing to law. Costa of this appeal to be oosta 
in the cause. 


Appeal allowed; Oause remanded, 


— 


CALOUTTA HIGH COURT. 
Saooxp Оттті, Appgar, No. 655 or 1908. 
: July 18, 1914. 
Preseni;— Mr. Justice Stephen and 
Mr. Justice Mullick. 
KALI OHARAN MAHATO--PLAINTIFY— 
APPRLLANT 


versus 
GOURI SANKAR SINGH амр OTHBRRS— 
DarenpanTs—RasPosDaxts, 

Civil Procedure Oode (Асі XIV of 1882), а. 244— 
Non-traesferable oocwpancy-holdiag sold in eeecution of 
rent-dec)ee—Application by purchaser to set aside sale 

Bengal Tenancy Act (VILI of 1885), s. 178—Braud 


portion of œ non-transferable 
ocoupancy-holding sold in execution of & decree for 
rent is & representative of the judgment-debtor 
within the meaning of section 244 of tho Civil Pro. 
oedure Code of 1882, &nd therefore, the question who- 
ther the sale should be set aside onapplioetion of the 
purchaser on the ground of fraud or under the pro- 
visions of section 178, Bengal Tenancy Act, is ^ ques- 
tion between the parties to the suit or their represen- 
teilver, and against the decision of such question 
there is both an appeal and a second appeal. ? 

Appeal against an order of the District 
Judge, Patna, dated the 28th of Novem- 
ber 1908, affirming that of the Munsif, first 
Court of that place, dated the 3rd of Sep. 
tember 1908. 

-Babu Surendra Nath Ghoshal, for 
Appellant. 

Moulvi Muhammad. Mustafa Khan, for the 
Reapondents. 

:JUDGMENT.—The appellant is the pur- 
chaser of в portion of an ocoupancy-holding, 
The lower Appellate Oourt appears to have 
jaken it for Бгал.оф thet the holding is nof 


the 
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one transferable by custom, and we con- 


' dude that be has come to a finding of faot 


upon this point with which we c&unot 
interfere in second appeal. 

It appears that the holding was sold in 
execution of a decree for.rent on the 20th 
March 1908 and purchased by one Gouri 
Sankar Singh. On the 81% March 1908 
the appellant made an application io have 
the salo set aside. The Munsif, who heard 
the application in the first instance, came 
to the conclusion that the auction-purchaser 
was not a benamidar for the judgment- 
debtor and that, therefore, section 173, 
Bengal Tenancy Act, did not apply. . He 
accordingly dismissed. the application. The 
District Judge, to. whom the applicant 
appealed, held that there was no appeal 
against an order under section 173 and 
declined to interfere. 

It ia brought to our notice by the learned 
Pleader for the appellant that in his ap- 
plication of the 318 March 1908, the 
appellant sought relief not only under section 
178 of the Bengal Tenancy Aot, but also 
under section 174, Bengal Tenancy Act, and 
sections 310A, 244 of the Civil Procedure 
Code of 1882. Now it- is clear that section 
174 does not apply, because the application 
has not been made by the judgment-debtor. 
As regards section 173,. the Munsif has 
found that the auction-purchaser is not a 
henamidar for the  judgment-debtor. This 
being во, section 173 does not apply unless 
section 244, Civil Procedure Oode, can be 
called to its assistance. 

Section 310A, Oivil Procedure Code, is 
no longer applicable to execution proceed- 
ings under the Tenancy Act by virtue of 
section 170, Bengal Tenancy Act, as amended 
by Bengal Act I of 190%. 

There remains, therefore, only section 244 
of the Code of 1882, which is the Code 
applicable to the case. Now the applicant 
asa purchaser of a portion of a non-trans- 
ferable occupancy-holding is в representa- 
tive of the judgment-debtor within the 
meaning of section 244 [Sreemutty Dayamoyt 
v. Ananda Mohan Boy Ühowdhry (1) ]. This be- 
ing во, the question whether the sale should be 
set aside on the ground of fraud or under 
the provisions of section 173, Bengal 


(1) 27 Ind. Cas. 01, 18 О, W. N. 971, 20 0. L, J, 62. 


Tenancy Act, is a question between the 
parties to the suitor their representatives. 
Therefore, there is both an -appeal and a 
second appeal. The case, therefore, must be 
remanded to the Court of first instance for 
an investigation into the charges of fraud. 
The result is that the appeal is decreed 
with costs which are assessed at Rs. 16, and 
the order of the lower Appellate Court sat- 
aside with the direction that he will remit the 
case to the Oourt of first instance for 
disposal in &ecordanoe with the directions 
herein contained. 
The Rule is consequently discharged 
without costs. . 
ў Rule discharged. 





OALCUTTA HIGH COURT. 
Lerrers Parant АрриАт, No. 61 or 1912. 
July 11, 1913. 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Кт. 
BIBHUDENDRA MANSINGH BHRA- 
' MARBAR RAI —PLAINTIFF-—À PPRLLANT 


Terdius 

DEBENDRA NATH DAS—DzrraxpAxT— 
i HasPorpzxr. 

Bengal Tenancy Act (VIII of 1885),s 5 (1), (5)— 
Tenurs-holder—Proaumption—Lense—Oonstruction оў 
lease. 

A lease provided: . 

(1) that the grant was made in order that the 
grantee might cultivate the land after making ib 
fit for cultivation at his own expense by his own 


efforts, 

(2) that the grantee might enjoy the lind by ошй. 
yating it or having it cultivated, and that it would 
be competent to the grantee to make such other 
arrangements or adopt such other means as he 
might consider necessary for cultivating the same 
and that the grantor would not rase any objection 
thereto. : 

There was a period of remission fixed, duri 
which no rent was to be peid for the land itself, 
The rate of rent itself waa fixed in perpetuity and в 
premium was peid by the granieo to the grantor. 
The area covered by the lease exceeded one hundred 


bighas 

Held, (1) that under section 5 (5) of the Bengal 
Tenancy Aotit was obligatory upon the Oourt to pre- 
sume thei the was в ienure-holder; 

(2) that the terms of the lease read together with 
the definition of tenure-holder given in seotion 5 (1) 
af the Bengal Tenancy Act instead of rebutting sup- 
ported the statutory presumption; and 


(3) that the definition given in the section was not 
exhaustive, 
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Letters Patent Appeal against the decision 
of Mr. Justice Richardson, dated the 16th 
July 1912, in Appeal from. Appellate Decree 
No. 1960 of 1909, against that of the Special 
Judge of Onttack, dated the 16th August 
1909, affirming that of the Assistant Settle- 
ment Officer of Cuttack, dated the 20th 
December 1907. ~ 

FAOTS of the case appear from the 
following judgment of Mr. Justice Richard- - 
. son appealed against. 


Вланлврвом, J.— This appeal ія preferred 
by the defendant from the decree of the 
Oourt of Appeal below. which upheld the 
decree of the firat Court in the plaintiff's 
favour. The suit was brought by the 
plaintiff under section 106 of the Bengal 
Tenancy Aot for a declaration .that the 
defendant is atenure-holder under him in 
respect of the land to which the suit relates 
and for an order directing that an entry in 
a Record of Rights published on the 6th July 
1907. to the effect that the defendant holds 
the laud as a ratyat, be corrected acoord- 
ingly. 


The plaintiff is a minor whose estate is 
under the charge of the Oourt of Wards._ 
The genesis of the suit appears from the 
judgment of “the first Oourt, the Court of 
the Assistent Settlement Officer of Outtack, 
in which an order passed by the Director 
of Land Records upon an inspection of the 
Record of Rights after its publication is 
cited at length. : 


The facts briefly аге as follows. The 
defendant holds under & lease granted on 
the 7th June 1901 by the plaintiff's pre- 
decessor to Babu Gokulananda Chowdhury, 
who relinquished his righta in favour of 
the defendant by an instrument dated the 
17th January 1907. The lease covers an 
area of about 259 acres or considerably 
more than 100 standard bighas. A transla- 
tion of it is included in the paper-book. 
lu the preamble the lease is described as a 
mukarart lease and paragraphs 1, 5 and 9 
contain directions addressed to the leases 
to the following effect:—Paragraph 1, уоп 
shall cultivate the > same after making it fit 
for cultivation at your own expense ‘and 
by your own SEO 


Paragraph 5, “You shall cultivate the 
Jands mentioned in the lease and pay rents.” 
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; . Paragraph 9, “You shall, by- 
reservimg water and raising bandhe . . 
make it (se, the land) fit for сЕ оо 
according to your will and shall enjoy the 
same by cultivating or having it cultivated, 
and you shall be competent to make such 
other arrangement or adopt such other 
means as you consider necessary for cultivat- 
ing the same and I shall not raise any 
objection thereto.” 

Ipause to remark that it is not disputed 
on the plaintiffs side that the lease was 
granted for the reclamation of lands then 
waste or that apart from the presumption 
arising from the extent of the area, its 
terms are consistent with the creation of 
a rasyatt interest. It is contended, however, 
that so far as the question dependa on the 
construction of the lease, the defendant may 
at the least be equally well a tenure-holder 
or а ratyat, 

In the preliminary proceedings under 
Chapter X of the Tenancy Act, the defend- 
ant was first recorded as а tenure-holder. 
The defendant lodged an objection which 
was summarily decided by the Settlement 
Officer on the basis-of a petition of com- 
promise, dated 30th January 1907, filed before 
him by the defendant and his sub-tenants, 
In that petition it is stated that the 
defendant had “reclaimed and made fit for 
cultivation " about 106 acres of the entira 
area ‘and that about 48 acrea of the 106 
were “left in the nijohas of the said Babu” 
&nd the balance, about 58 acres, were 
cultivated by “Jagu Singh and others, 
raiyats . . . on tenure of division of 
crops.” So long as they “ gave bhag pro- 
perly” the tenants were not to be ejected, 
but the defendant was to be competent to 
eject any one of the tenants“ who does 
not properly cultivate the land and fails 
to give the bhag properly or allows the land : 
to remain waste.” 


This compromise, it is argued for the 
defendant, is in no way conclusive as to 
his status being that of һ tenurs-holder. 
The tenants under him might be rasyate 
or under-rafyais. Ав to the description of 
them as ratyats, it is argued that the 
petition is not of a very formal character 


and that the word “rasyat” is often used 
popularly to cover various of tenants. 
Moreover, it is said, haying the petition 
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before him, the Settlement Officer entered 
the defendant in the Record as в raiyat, 
the entry was included in the Record of 
Rights as finally. published and ite correctness 
has not been disputed by the persons more 
immediately concerned, the defendant’s sub- 
tenants. 

No witnesses were called by either party 
and the only documents, other than those 
to which I have already referred, which the 
Oourta below appear to have had before 
them were, firelly, a lease dated the 4th 
October 1908, granted by the plaintiffs 
predecessor to the defendant of some land 
in the same village, and secondly, two peti- 
tions filed by the defendant's sub-tenanta 
before the Settlement Officer of date prior 
to the petition of compromise. The lease 
of 1908 is expressed to have been granted 
for the purpose of building a house required 
for cultivating the land referred to in the 
lease of 1901, which again is referred to 
as an tsttmrars lease for cultivating that 
land. 

As to the two petitions, the learned 
District Judge observes that they “ show 
that after the first two or three years, the 
tenants have been cultivating tho lands on 
half produce rents.” “The defendant," he 
кув, ‘was at liberty to cultivate himself 
or to cultivate by others, and it appears 
that the defendant first took one course 
and .then the other.” 


On the materials I have indicated, the 
lower Oourta have held that the defendant 
. ought to have been entered in the Record 
of Rights as a  tenure-holder and not as 
raiyai. They refer to the fact that at the 
present time something more than a half 
of the cultivated area is in the occupation 
of tenants. They also refer to the area of 
the land and the presumption that a tenant 
holding more than one hundred standard 
bighas ів ù tenure-holder [Tenancy Act, sec- 
tion 5 (5)]. They further refer to the 
cirotumstances and position of the defendant 
who does not belong to the cultivating 
classes, and reading the leaso and the petition 
of compromise in the light of considerations 
of this kind, they arrive at the conclusion 
that the presumption created by section 
108B, that an entry in в Record of Rights 
shall be presumed to be correct until it ig 
proved by evidence to be incorrect, has been 
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rebutted. For the defendant reliance appears 
to have been placed throughout on the 
terms of the lease and on the quantity of 
land still to be reclaimed, and it has been 
contended that the considerations by which 
the lower Oourts were influenced were in 
the circumstances inconclusive and that 
there was in effect no evidence to prove 
that the controverted entry was wrong. . 

In this Court & preliminary objection waa 
taken that the suit was incompetent because, 
the real dispute being as to the relations 
between the defendant and his sub-tenanta 
and the latter not having been made 
parties, the plaintiff has no locus standi. But 
the objection was not taken below and I will 
assume that the plaintiff has an interest, 
pecuniary or other, sufficient’ to support the 
suit. 


But the plaintiff cannot have it both ways. 
The suit cannot be treated as in point of 
form a suit between the plaintiff and the 
defendant and in point of substance a suit 
between the defendant and his sub-tenanta. 
As the suit is constituted, the proper subject 
for inquiry is the contractual relations which 
exist between the plaintiff and the defendant, 
and not those which exist between the 
defendant and his sub-tenants. That being 
во, the issue to be determined is narrowed 
to this, whether as between the plaintiff 
and the defendant, the latter is a tenure- 
holder or arasyat, holding in either case 
at & rate of rent fixed in perpetuity. The 
determination of that question depends 
primarily on the lease of 1901. If the inten- 
tion of the parties can be sufficiently gathered 
from the terms of that dooument and the 
condition of things which existed at the time 
of ite execution, there is no need for the 
present purpose to seek further and the 
plaintiff can derive no advantage from the 
compromise between the defendant and his 
tenants, to which he was not в party, and 
no advantage from such decisions as that 
in the case of Mohesh v. Mambharan (1), 
which was cited on his behalf. Now in 
order to ascertain the meaning of the lease, 
it must be read as a wholeand if it be so 
read and if due regard be had to the state of 
things to which it applied, in my opinion 
the primary purpose it discloses was that 


(1) 50. L. J. 623, 
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ihe defendant should bring the land under 
cultivation by his own efforts and he is 
fairly entitled as against the plaintiff to 
claim the status of ratyat. In that view, 
which I conceive is consistent with the series 
of: decisions to which I was referred, 
beginning with the case of Durga v. Kalidas 
(2), and ending with the case of Raja Prumoda 
Nath Roy v. detruddin Mandal (8), the suit 
ought to have been dismissed. 

I wish to emphasize the fact that in arriv- 
ing at that conclusion I decide nothing вв 
to the relations between the defendant and 
his sub-tenanta, which remain precisely 
as they were before this ligitation was com- 
menced. 

No decision binding upon the sub-tenants 
can be pronounced ір a suit to which they are 
not parties. 

The result is that the nppeal succeeds. 
The suit is dismiseed and the defendant 
is entitled to his costs throughout. 

Imay add that this judgment has been 
delayed because] suggested а certain course 
to the learned Government Pleader which he 
subsequently found himself unable to adopt. 

Babus Ram Ohurn Мита and Iris Ohunder 
Ohowdhury, for the Appellant. 


Dr Rash Behars Ghose, Babus Narendra 
- Chunder Basu and Sures Chunder Ohuckerbutty, 
for the Respondent. G 


- JUDGMENT.—This is an appeal under 
section 15 of the Letters Patent against a judg- 
ment of Mr. Justice Richardson by which 
he haa reverréd a judgment of the Special 
Judge who had confirmed the decision of 
the Settlement Officer in a suit uader section 
106 of the Bengal Tenancy Act. 


The plaintiff-appellant instituted this suit 
for declaration that the defendant was & 
tenure-holder and nota тайла} as determined 
in the Settlement proceedings. The defend- 
ant holds under в lease granted to him on 
the 7th of June, 1901. The Settlement 
Officer as also the Special Judge have held 
that the defendant is a tenure-holder bnt 
Mr. Justice Richardson has come to a 
contrary conclusion. 


The area covered by the lense exceeds one 
hundred bighas. Consequently the presump- 


» (2) 110. L. В. 449. 
(8) 11 Ind. Oas. 202; 15 О, W N 898. 


iion mentioned in sub-seotion (5) of section 5 
of the Bengal Tenancy Act is applicable. That 
sub-section provides that "where" as here "the 
area, held by, a tenant exceeds one hundred 
standard bighas, the tenant shall be presumed 
to be a tepure-holder until the contrary is 
shown.” It is consequently obligatory upon 
the Court to presume that the defendant ів a 
tenure-holder. The only question for deter- 
mination- is whether the contrary has been 
shown. The defendant in support of the 
contrary view relies upon the terms of the 
lease of the 7th June 1901. Не lays special 
stress upon the first clause of the lease which 
shows that the grant was made to the defend- 
ant in order that he might cultivate the 
land after making it fit for cultivation at his 
owh expense by his own efforts. It has been 
argued that the intention of the grantor was 
that the land should be rendered fit for culti- 
vation and subeequently be cultivated by the 
grantee himself. This contention, however, 
is negatived by the 9th olause of the lease 
which provides that “ the grantee may enjoy 
the land by cultivating it or having it culti- 
vated, and that it will be competent to the 
grantee to make such other arrangements or 
adapt such other means as he might consider 
necessary for cultivating the same and that 
the grantor would not raise any objection 
thereto.” It was,.therefore, competent to the 
grantee to cultivate the land himself or to - 
have the land cultivated by means of under- 
tenanta. Consequently it is impossible to gay 
that the terms ofthe lease negatived the 
statutory presumption. 

The case for the respondent is not streng- 
thened by referencetothe definition of theterm 
"tenure-holder."  Sub-section (1) of section 
5 provides that “tenure-holder” means 
primarily в person who has acquired from a 
proprietor or from another tenure-holder a 
right to hold land for the purpose of collecting 
rent or bringing it under cultivation by 
establishing tenants on it, and includes also 
the sucoessor-iu-interest of persons who have 
acquired such a right.” It is plain from 
the very terms of this definition that itis not 
exhanstive. The word “ primarily” indicates 
that this is not an exclusive definition. A 
person who haa acquired from n proprietor 
a right to hold land for the purpose of collect- 
ing rents or bringing it under cultivation by 
establishing tenante on it, is prima facte within 
éhe definition, but there may be other persons 
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who аге tenure-holders, although they.may 
not have acquired a right to hold land for the 
purpose of collecting rents or bringing it 
under cultivation by establishing tenants on 
it; in other words, it is possible for a person to 
be a tenure-holder although a part of the land 
in his occupation is cultivated by himself, 
and was intended to be cultivated by himself. 
In the case before us, it has been found 
that the land has been cultivated by under- 
tenants of the defendant. That is perfectly 
consistent with the inference that the defend- 
ant is а tenure-holder, 
reserved a portion of the land to be cultivated 
by himself or by his servants. We are, 
therefore, of opinion that the statutory pre- 
sumption has not been rebutted. On the 
other hand, there are indications in the lease 
itself that the grant could never have been 
intended to be raiyati grant. In the first 
place, the grant was for the purpose of recla- 
mation, and the grantee was expected to 
reclaim the land at his own expense. His 
position consequently would hardly be 
intended to be as precarious as that ofa 
поп-осопрапсу raiyat. In the second place, 
there was a period of remission fixed, during 
which no rent was to be paid on account of 
the land itself. This is a term which usually 
finds place in leases of tenures. In the third 
place the rate of rent itself was fixed in per- 
petuity and a premium was paid by the 
grantee to the grantor. Taken as a whole 
the lease, in our opinion, makes it reasonably 
plain that the grant was intended to be that 
of a tenure: we must hold that a correct view 
of the status of the defendant ws taken by 
the Assistant Settlement Officer and the 
Special Judge and the judgment of the Special 
Judge ought not to have been reversed in 
second appeal. The view we take is support- 
ed by the observation of Lord Davey in 
the case of Gokul Mandar v. Pudmanund 
Singh (4). 


The reeult, therefore, is that this appeal - 


is allowed, the decree of Mr. Justice Richard- 
son set aside and that of the Special Judge 
restored. 
The appellant is entitled to his costs of 
both appeals in this Court. 
Appeal alowed. 


(4) 29 0. T 4 Бот. L. R. 793 6-0. W: N. вто 
. 20 1, 4.196 (P. C 


although he has. 


MADRAS HIGH. COURT. 

Szcoxp Отти, Аррвдь No. 896 or 1913. 

October 15, 1914. 

Present:—Alr. Justice Ayling and 

Mr. Justice Hannay. 
MUTHUKARUPA PILLAI 

‘Danmxpasrs— APPELLANTS 

сегецз 
MARUDACHALAM CHETTI—PiAImTIPE 
—Hz8PONDENT. 

AMoityage—Contemporaneous documente—Bale and 
agiéeinent to re-comrey—Intention to create mort- 
gage. 

Where perties execute two documenta within an 
interval of & few days of each other, one purporting 
to bes sale and another an agreement to re-convey, 
the intention is rather to create a mortgage than 
a alo. 

Palaniappan v Subbaraya Gourden, 22 Ind. Cas. 4 
11. W. 80 at р. 84 (1914) M. W. N. 222, 14 М.І. T. 
570, Aldsison v. While, 2 De G. & J. 97, 4 Jur. 'x. в) 
125; 6 W. R. 242; 4b Eug. Rep. 024; 110 R. В. 38; 
Bhagwan Sahu v. Bhagwandin, 12 A. 887; 17 L A. 98; 
5 Bar. P. C. J. 557; Ayyacaypm) v Ralimansa, 
l4 М. 170 aud Venkata Кина Rao v. Venkata- 
chalam, 7 M. І. J. 299, distinguished. : 

Manchester Shafield and Linoolnshue Railway Com- 
pany v. North Central Waggon Company, 13 A О 654 
58 L. J. Oh. 210; 69 L. Т. 280, 37 W. R 306, dis- 
tinguished. 

Balkishm Das v. WW. F. Legge, 22 А. 140; 27 LA 
58; 4 О. W. N. 1538; 2 Bom L. R. 52,7 8ar. P. С J. 
601 and Wajid Al Khan v. Shathat Husain, 7 Ind. 
Cas 911; 33 А. 122; 7 A. L. J. 998, distinguished. 

Singarava Ohettiar v. Kalyanasundarai Pillai, 20 
Ind. Oas. 1; 1 L. W. 687; (10:4) М W. М. 735, fol. 
lowed. 


. Second appeal against the decree of the 
Subordinate Judge of Coimbatore, in Appeal 
Buit No. 104 of 1912 preferred against that 
of the Court of the District Muusif of 
Comibatore in Original Suit No. 458 of 1910. 

FACTS of the саве appear fully from the 
judgment. 

Mr. T. Haugachariar, for the Appel- 
lants:—The question is whether there is в 
contract of sale or mortgage with condi- 
tion of re-purchase. 

The first thing to be considered is the 
language of the instrument. Here thé 
language is clear and unambiguous and does 
not amount to saying that “if you do not pay 
on & particular date the sale is void.” 

The words used can only convey a perma: 
nent right to purchase. 

In Palaniappan v. Subbaraya -Gomulen (1) 
it was held tbal no oral evidence can be nd- 


( ) 32 Ind. Oas. 4, 11А W. 80 at p. 84 ( 014) N. W, 
N. 222; 14 M. L. T. 570. 
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mitted to prove that a document is not 
what if purports to be. 

In Bhagwan Sahat v. Bhagwan Din (2) 
there were two deeds and an agreement 
-showing conditional sale. In Ghose on Mort- 
gages, page 86, it ія Bald that the inadequacy 
tof price ів not a good test. 

Mr. L. А. Gorindaragahra Asyar, for ihe 
Respondent: :—In Bhagwan Sahat v. Bhagwan 
Din (2) it ia clenr from the terms of that 
deed that it was an ont ond ont sale and 
not a mortgage. That which was intended 
to be a mortgage was allowed to be redeemed 
‘after the stipulated time. 

Rection 58 of the Transfer of Property Act 
has made the position very clear. 

The transaction is not auch as the appellant 
contends. Singaram Chettiar v. Kalyanasun- 
„батат Pillas (8). 


The agreement to sell, is only a convenient 
mode of enjoying property. It is called an 
absolute sale. If you do not pay, the agree- 
ment is void. In doubtful cases the presump- 
tion must be one of mortgage and not of sale. 

In Ramayya v. Krishnamma (4) the agree- 
ment of sale is raid to^ be an absolute anle. 
Ohalla Venkata Reddy v. Devabaktunnt (5). 

He relied upon Wajid Als Khan v. Shafkat 
Hussain (6); Balkishen Das v. W. Е. Legge (7). 


In Palaniappan v. Subbaraya Gounden (1) њ 
number of cases are collected. All these cases 
lay down that one must go to the intention of 
the parties, and also the terms of the 
agreement are to be considered. Ayyarayyar v. 
Rahimansa (8), Venkata Krishna Rao v. 
Venkatachalam (9), Manchester, Shefficld, and 


Lincolnshire Railway Company v. North Central . 


Waggon Company (10) can be distinguished. 
Mr. T. М. Krishnasawmy Atyor, for the 
Appellants, in reply:—The point for con- 
sideration is the intention of the parties 
from the common sense point of view. 
Tho cases do not throw sufficient light. 
i» 12 A. 887 (P.0.), 17 I. A. 5 Bar. P. От 
(3) 28 Ind. Oas 1; 1L. W. 687; (1914) M. W. N 
4 28 M 114 


5) 14 Ind. Oas. 68; (1912) M. W. N. 184. 
) А. 1227 A. L. J. ӨӨӨ. 
58; 4 О. W. N. 158; 8 Bom. L. 


. 557. 
N. 785. 


In Wajid Al Khan v. Shafkat Husain 
(8) there was a sale, 

Section 58 of the enti of Property 

Act requirea the sale to be made conditionally, 

A mere agreement to convey doea not con- 
vey an interest. 

[Атілма, J.—In not a single case this 
method of reasoning was adopted. The 
method of reasoning now adopted was not 
taken by your senior in any саве]. 

Mr. T. M. Krishnaaswomy Atyar—The 
words in Wajid Als Khan v. Shafkat Husain 
(8) are not found in the document. 

In Bhagwan Sahat v. Bhagwan Din (2) it 
was a matter of grace. 

[Arurxa, J. —You яву the Allahabad High 
Court is wrong.. 

Mr. Т. M. Krishnasaemy Aiyar.—I вау 
that it proceeda Оп a misconstruction of the 
document. 

With regard to the Law Weekly cases - 
there are words from which it appears that 
the sale could not take place. 

The earlier cases turn проп the terms of 
the documents. 


JUDGMENT.— The question for deter- 
mination in this case is whether the transac- 
tion covered by the documents Exhibits C and 
D was a mortgage by conditional sale or a 
sale with a right of re-purohase. Both the 
lower Courts have held that the transaction 
wasa mortgage and nota sale. The con- 
struction of the documents is a matter of 
considerable difficulty, but we think on the 
whole that $һе`оопс1пяїоп at whioh the lower 
Courts have arrived is correct. 

The two documents, Exhibits O and D, were 
executed on the same day and ‘must, in our 
opinion, be taken together as constituting one 
and the same transaction in view of this 
circumstance. It was contended for the 
appellants that because Exhibit D is des- 
cribed as & deed of agreemént and not as a 
counter part [вв was the case in the decision 
in Palaniappan v. Subbaraya Gounden (1)] it 
ів to be inferred that the parties intended 
the two documents to be separate and in- 
dependent of each other. We think, however, 
that it ig more reasonable to infer from the 
fact of execution of the two documents on 
the same date that the parties intended the 
documents to constitute a single transaction 
than to infer an opposite intention from the 
verbal distinction above referred to. Taking 
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it, then, that the two documents represent a 
single transaction, we have to ascertain (to 
use the words of Lord Ohancellor Oranworth 
in the ease of Alderson v. White (11)] "what, 
upon a fair construction, isthe meaning of 
the instruments?” And for that purpose 
we must endeavour to find out what was the 
intention of the parties in so far as it сап be 
gathered (1) from the documents themselves 
and (2) the surrounding circumstances. We 
may for convenience briefly refer here to the 
previous transactions relating to the land. 
The first transaction is evidenced by Exhibit E. 
Thia document was executed by the two bro- 
thers, Rangasawmy and Ramesawmi Naickar, 
(through whom the plaintiff claims) on 13th 
December 1875 in favour of one Palaniyandi 
Udayan for в sum of Ra. 875. The document 
is described as & deed of conditional sale and 
it relates to the same land as that dealt with 
by the subsequent documents, Exhibits A, B, 
C and E. It contained a stipulation that the 
brothers were to have a right to re-purchase 
the land on re-payment of the sum of 
Ra. 875 within seven years from the date 
of Exhibit Е, and in default of pay- 
ment thesale-deed was ' to become permanent.” 
It is conceded for the appellants that Ex- 
-hibit E was a mortgage by conditional sale. 
The cirsumstance that Exhibit Е was dia- 
charged (so the lower Oourts find), not 
within the time fixed in Exhibit E but two 
days later, is significant in that con- 
nection. 


The noxt transaction is that covered by 
Exhibits A and B. These documents were 
both executed on 13th December 1882. 
The former is described asa deed of aale 
and the latter as an agreement. By Er- 
hibit A, the brothers Rangasawmi and 
Ramasawmi sold the land referred to in 
Exhibit E to one Jagannadha Aiyangar for 
Вв. 1,100 and it is recited that ont of that 
sum, Rs. 875 were to be paid to Palantyandi 
Udayan with reference to Exhibit E and 
the balance was taken for family expenses. 
Exhibit В was executed by Jagannadha 
Aiyangar to the two brothers and it provided 
that on the latter" paying the sale price of 
Rs. 1,100 "on 80th April 1893," the sale- 
deed was to be returned and the land de- 
livered back. There waa в provision also 

(11) (1858) 2 De G. & J. 97 at p. 106, 4 Jur. (x s) 
225, 6 W. В. 242; 45 Е R 924, 119 В, В. 88 


. nection 


that if sugarcane or plantation crop was 
on the land on the dnte fixed, the amount 
would be received and possession delivered 
after harvest. Finally in default -of pay- 
ment at the said stipulated time, the agree- 
ment was to become null and void. 

Thus under Exhibit B the two brothers 
had aright of re-purchase ona fixed date, 
namely, 30th April 1893, or after the harvest 
of that year. Notwithstanding, however, 
that Exhibit B fixed а period of about 11 
years for re-purchase, we find from the 
next set of documents (namely, Exhibits O 
and D) that Jagannadha Atyangar was paid 
off and the land recovered back in 1886, 
nearly seven years before the date fixed 
in Exhibit B as the date for re-purchase. 

Та the same жаў аз Exhibits A and B 
came into existence to pay off Palaniyandi 
Udnayam and recover the land back from 
him, so Exhibita О and D were executed to 
pay off and recover possession from Jagan- 
nadha Áiyangar. Exhibit C, Шке Exhibit A, 
is described asa sale-deed and on the face 
of it purports to be an out and out sale. 
The terms of Exhibit C are practically 
identical with those of Exhibit A. The 
points to be noted about Exhibit C as com- 
pared with Exhibit A are, (1) that the 
money raised under Exhibit C was only 
Ка. 1,000, whereas the sum paid under the 
earlier document was Rs. 1,100 and (2) 
that the recital in Exhibit O shows that 
the object of the transaction was to redeem 
the land from Jagannadhe Aiyangar. б 

The Tamil word + * there 
used is the word generally employed in con- 
with the redemption of  mort- 
gages. 

Exhibit D is in terms similar to Exhibit 
B, except that there is no provision for the 
postponement of re-purchass until after 
harvest. 


The points which  &ppear to «us most 
strongly to support the view that the parties 
intended Exhibits О and D to represent 
a mortgage are these, Exhibits © and D 
correspond closely in terms to Exhibits A 
and B, and it is reasonable to suppose that 
both seta of documents were intended to 
effect transactions of similar nature. The 
express reference to redemption in Exhibit 
O in connection with Exhibits A and B 
indicates that by those documenta а mort- 
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gage was intended. It may perhaps here 
be noted that Jagannadha Aiyangar, the 
executant of Exhibit B and vendee under 
Exhibit A, attested Exhibit О. The view 
that & mortgage was intended by Exhibits 
A and B is further supported by the fact 
that though Exhibit B provided for re- 
purchase on a fixed date, 11 years after the 
sale, Jagannadha Aiyangar accepted re-pay- 
ment seven years before the due date. This 
fact serves as an indication that Jagannadha 
Aiyangar regarded the land as security for 
his money and was more anxious to recover 
that than to retain the property. Again, 
although disparity between the value of the 
land and the sum mentioned in Exhibit О 
may not be a strong indication one way or 
the other, still the fact that a sum of 
Вв. 1,000 only was raised thereunder, 
whereas a sum of Ha. 1,100 was raised by 
Exhibit A, tends somewhat to show that в 
mortgage and not a sale was intended. 
Otherwise, it is difficult to see why when 
the land was worth Ва. 1,500 (as found 
by the lower Courts) and a mortgage 
thereon had been effected only five years 
earlier for Ha. 1,100, the owners should have 
Bold the land for Ва. 100 lees than they 
were able to secure by Exhibit A. - 


‚ For the appellants the cases of Bhagwan 
Sahat v. Bhagwan Din (2), Ayyavayyar v. 
Rahimansa (8), Venkata Krishna Rao v. 
Venkatachalam (9) and Manchester, Shaffield 
and Iincolnshire Ratloay Oompany v. North 
Oeniral Waggon Company (10) are relied 
upon. The first three cases are cited as 
instances of transactions similar to the 
present where the documenta were construed to 
be sales and not mortgages. They are 
illustrations of the rule of law laid down by 
Lord Chancellor Oranworth in Alderson v. 
White (11) that an absolute conveyance, 
containing nothing to show that the rela- 
tionship of debtor and creditor is to exist 
between the parties, does not cease to be an 
absolute conveyance and become & mortgage 
merely because the vendor stipulates that 
he shall have a right ofre-purchase. But 
they are not of much assistance in constru- 
ing the present docnmenta,’/inasmoch ав in 
each case there was some indication that 
nothing more than a sale was intended or 
else there was no sufficient indication that 
e mortgage was intended, We think, there- 
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fore, it’ is unnecessary to consider these 
cases in detail. The case in Manchester, 
Sheffield and Lincolnshire Rathoay Company v. 
North Central Waggon Company (10) was cited 
in support of the contention that as there was 
no loan, there was rio debt, and, therefore, 
no mortgage. As to this the learned Vakil 
эң the respondent referred us to в passage 

' Dr. Ghose’s book оп Mertgages at 
e 85 (4th Edition). There the author 
in the course of disoussion of mortgages by 
conditional sale observes: “The test, there- 
fore, whether the spparent  vendee can 
exercise the rights of a oreditor, cannot 
with propriety be applied in this country 
and the broad rule laid down in Alderson 
v. White (11) ^no debt no mortgage’ 
may perplex, but cannot guide, our Courta." 
This passage has been quoted with approval 
in a recent case in this Court | Palanappes 
v. Subbaraya Gounden (1)]. Seeing that 
mortgages by conditional sale begin ‘with 
an ostensible sale and that itis not neces- 
sary that the mortgagor should make him- 
self personally responsible for re-payment of 
the money [ Balkishen Das v.-W. F. Legge (7)], 
the absence of clear indication of the 
relationship of debtor and oreditor is to be 
accounted for by the peculiar nature of 
the transaction itself and cannot of itaalf 
show that there is no mortgage. 

The cases upon which the respondente relied 
were Balkishon Das v. W.F. Legge (7), Wajid Ale 
Khan v. Shafkai Husasn (6), Palamapas v. Sub- 
baraya Gounden(1) Singaram Ohetivar v. Kalya- 
nasundram Pilas (8). The secondand fourth of 
these casesseom to пя to approximate somewhat 
closaly to the present. In thecaseof Wajid AW 
Khan v. Shafkat Husain (6) the only difference 
appears to be that in the sale-deed in that case 
there was в term that the sale was to be subject 
to the contemporaneous agreement to re-sell, 
thus incorporating the agreement in the sale, 
This, we think, is not a material difference 
In the caseof Singaram Ohetthar v. Kalyanasun 
daram Pillai (8) the facta were very similar 
to the present. Asin this case, there was а - 
series of ‘prior transactions in similar terms 
and the terms of the agreement for re-purchase 
in that case were very enslogous to the terms 
of Exhibit D.. 

In both these cases tho doonments were 


.conBtrued to be mortgages by conditional 


gale; and not sales, ү 
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The respondent also relies upon the 
observation in the latter case that in cases 
of this kind the presumption isin favour 
of а mortgage being intended rather than 
a sale. The same view is taken by Dr. 
Ghose at page 87 of his work on Mortgages, 
where he states that in doubtful cases the 
Court Jeans strongly to the construction 
most favourable to the person claiming the 
right to redeem. This view may fairly be 
applied in the circumstances of this case. 

On careful consideration of the instru- 
ments in question, we accept the contention 
of the respondent and hold that the lower 
Oourta have rightly construed them as con- 
stituting & mortgage rather than а sale with 
a right of re-purchase, The time for 
redemption is extended by three months from 
this date. 

The second 
comnts, 


ія dismissed with 
Appeal dismissed, 


appeal | 





MADRAS HIGH COURT. 
Sucoxp Orvrz, Appaat No. 1590 or 1913. 
October 6, 1914. 
Preseni;—Mr. Justice Ayling and 
Mr. Justice Hannay. 
RAMASUNDARAM PILLAI—DmzrENDAXT 
—APPELLAXT 
vereus 
SAVUNDARATHA AMMAL, alias 
BANKARAIVADAI AMMAL, AXD ANOTHER 
—PLAINTIYTS— RESPONDENTS. 
Religious affos— omen, right of, to tmherit, and get 
services. performed by prowy— Custom — Legality. 
A custom allowing women to succeed as hetrs to 
a religious ofice and ge the. duties thereof per- 


formed by proxy is not ill 

Diotum of Badasiva Ai , J4 InSundarambal Ammal 
М Yogacana Gurukkal, Ind. Ons. 72, (1914) М. W. 

N. 280; 1 L. Wq 276, 20M LJ J. m M E 

Bubraya Kabramaya v. " Ind. 
Oas. 716, 8 M. L. T. 825; КООМ N. 445 
Muttevi Pattabhi QUO aD NIE: Pedux Alaga- 
singatacharyulu, O Ind. Cas. 406; 21 M. І, J. 490; 
9 М. L. T. 852, (1011) 1M. W. N. 145; Bhaiaji Thakur 
v Jharwla Das, 24 Ind. Cas. 501, 1 L. W. 540; 18 
C W. N. 1020, 27 ALLJ. 100; 16 М.І, T. 210; (1914) 
М W. К. 885 12 A L. J. 1176 (P. О.) and 
Debi v. Haridas Halder, 27 Ind. Oas. 400; 19 C. W. N. 
?08, 20 O. L. J. 188, followed. 

Mujaver Ibraebibi v. Mujacor Husain Sherif, 8 M. 
95, 5 Ind. Jur. 190, referred to. 

Second appeal against the decree of 
the District Court of Mecura, in Appeal Suit 


No. 122 of 1912, preferred against the decree ~ 
of the Oourt of the Additional District Mun- 
sif of Madura, in Original Suit No. 33 of 
1911. 

FACTS.—The suit wns by the plaintiffs 
to establish the right of the Ist plaintiff 
to succeed to her deceased husband's mix 
months’ turn to the office of pujariin the 
Mottagopuram Mahnmuneswarar temple in 
Madura and the right of the 2nd plaintiff 
to do the duties of such part as the 
proxy appointed by the Ist plaintiff. The 
contention of the defendant was that the 
lst plaintiff, by the custom of the Temple, 
was disentitled by reason of her sex to 
succeed to the religious office and that 
the 2nd plaintiff, the proxy appointed, had 
no right to perform the duties thereof and 
that in any event, the Ist plaintiffs right 
to nominate & proxy was restricted to the 
family of her husband. Both the lower ' 
Oourts held against the defendant and decre- 
ed the suit. The defendant thereupon 
preferred this second appeal to the High 
Oourt. 


Mr K.. Srinsrasa Iyengar, for the Appel- 
lant:—The respondent being а woman could 
not inherit the office of pyar. Even if 
there is such а custom it is illegal. Sea 
Sundarambal Ammal v.  Yogavanaguruk- 
kal (1). A woman cannot snoceed to 
offices involving spiritual ministra- 
tions. Бөө also Janokes Dabea v. Gopanl 
Aoharjea (2), Mujavar lUrambibi v. Mujarar 
Hussain Sheriff (8). It is not а new 
principle, but only the logical result of 
the previous decisions. The cases where 
woman have been allowed to succeed are 
cases of snocession to property burdened 
with the service and where the remuneration 
for the office does not exhanst the income. 
But where, as in this case, the remuneration 
is made nop solely of voluntary offerings or 
where the entire income of the property 
forms the remuneration for the office, a 
woman cannot succeed thereto and cannot 
claim to have the services performed by 


proxy. 
Mr. T. Narasimha Iyengar, for the Re- 
spondents:—The‘principle enunciated for the 


41) 28 Ind. ош TN (910 инн 1L W. 
276; 26 M. L. J. 

(2) 20. ЗАТТЫ fur f 

(3) 8 M. 95; 5 Ind. Jur. 190. 
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Arat time in Sundarambal Ammal v. Yogavana- 
gurukkal (1) in against the current of 
previous decisions and ought not to be 
followed. See Subraya Kakramaya v. Subraya 
Padyayya@), Mutters Pattabhi RBamanujachor- 
yuu v. Pedutt Alagasingaracharynlu (5), 
Bhaiaji Thakwr у. Jharula Das (6) 
and Mahamaya Debi v. Haridas Halder 
(7). In every one of the above cases п 
woman was allowed to succeed to a religious 
office &nd to get the services performed by 
proxy. Even in the case of Stundarambal 
Ammal v. Yogavanagurukkal (1), the other 
learned Judge, Tyabji, J., does not agree to 
the prineiple oontended for. 

Mr. K. Srintvasa Iyengar in reply:—The 
cases cited do not lay down that a woman 
can succeed. The right was not queationed 
but was taken for granted as existing In 
Sundarambal Ammal v.  Yogavanagurukkal 
(1), the right was challenged and decided 
against 

JUDGMENT.—The suit out of which 
this second appeal arises was instituted 
to establish the right of the lst plaint- 
iff to conduct the puja of the Motta- 
gopuram Mahamuneswarar Temple in 
Madura by deputy, and to enjoy the 
emoluments attached to the office of рнја+т. 
There were other subsidiary reliefs asked 
for in the plaint, but this was the chief one. 
Both the lower Courts have held, against 
the contentions of the appellant- defendant 
(1), that the plaintiff was not disqualified by 
her sex from holding the office and (2) 
that in selecting a deputy to perform the 
duties she was not restricted to meinbers 
of the family of her husband and appellant. 
In other words she was entitled to appoint 
the and plaintiff. They have, therefore, 
decreed in her favour. 

Mr. K. Srinivasa Iyengar, who argued the 
‘case for the appellant, admits that as regards 
the second point there are concurrent findings 
of fact which he is not entitled to question, 
but ns regards the first point he relies on a 


very recent judgment of this Court reported 
(4) 7 Ind Oas. 715; 8 М.І, Т 825, (1910) M. W. N. 


(5) 9 Ind. RR i ый TIL ала А 
(1911) 1 M. W. N. 145 

(B) 24 Ind. Oas. 601; 1 L. W. 540; 18 0. W. N. 
1020, 27 M.L J.100, 18 М.І, Т. 210, (1014) M W. 
N. 685, 12 A. L. J. 1178 (P. О.) 

(T) Z7 Tnd: Cas 400; 10 0. W., М. 208; 20 О. І. J. 
188 


- 


as Sundarambal Ammal т. Yogavana Gurukkal 
(1), and. argues that the finding of the 
lower Courts must be set aside as illegal. 

The question whether the Ist plaintiff is 
debarred by reason of her sex from holding 
the prgart office and (as would follow) from 
succeeding in the present suit is embodied 
in the first issue, which runs thns:— . 

Is it the usage of the institution that a 
woman cannot inherit to the office, and is the 
lst plaintiff not entitled to the interest of 
her late husband? 

The first portion is the material portion, 
the second being a mere corollary. 

The District Munsif on a consideration of 
the evidence decided in plaintiffs favour, 
basing hia decision very largely on previous 
admissions by defendant himself of the Ist 
plaintiffs right to the office. 

The District Judge says at the ontset of 
his judgment: “The first contention of the 
appellant as defendant in the lower Court 
was that the lst plaintiff could not inherit 
the office entitling her to the rights which 
her husband had to а six months’ turn of 
puja in the temple referred to in the plnint. 
This contention haa now been given up. It 
is conceded that the office has passed to the 
18 plaintiff, and the appeal is limited to 
the question of the extent of her rights of 
appointment of a deputy, as she, being a 
woman, is admittedly incompetent to per- 
form the functions of the office herself". 

It must, therefore, be taken that there are 
concurrent findings of both Courts on this 
issue, which is on the face of it one of fact, 
and in the District Oourt the finding was 
acquiesced in by the appellant who now 
seeks to attack it. Weare asked to set these 
findings aside, on the ground that they are 
counter to an absolute rule of law enunciated 
in the case above quoted by Mr. Justice 
Sadasiva Aiyar, t.e., that where a woman ів 
disqualified by sex from performing the 
duties of a religious office, she is equally 
disqualified from holding the office and 
performing the duties by proxy. It is only 
if we accept this as an absolute rule of 
law that we think we should be nes in 
interfering. 


We have carefully considered the diris 
of the learned Judge and are satisfied that 
he does in effect lay this down as an 
absolute rule of law; but while appreciating 
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Deb х. Haridas Halder are all 
instances of this; and the list might, no 
doubt, be indefinitely extended. It may be 
that the parties concerned are so accustomed 
Xo the idea of’female office-holders with 
proxies that it has usually not occurred to 
them to question the legality of such a state 
of affairs and that in the absence of contest, 
tho Courts have somewhat too readily 
assumed it to be legal without requiring 
proof ofa valid custom in support of it. 
But in the present case such & custom is 
found to exist and with all deference, we are 
not prepared to follow the learned Judge in 
pronouncing such в custom illegal. 
‘We dismiss the appeal with costs. 
Appeal dismissed. 


OALOUTTA HIGH OOURT. 
Овдатчат, Отт, Burr No. 422 or 1911. 
r June 15, 1914. 
Preseni.—Mr. Justice Imam. 
RAM ОНОВМ LAW-—PramTIFF 
terrus 

Bahibsadé FATIMA BEGUM Asp OTHERS— 
. DAFENDANTE. 

Muhammadan Гала? Dedscat wm for religions 


INDIAN CASHR, 
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purposes—Muhariom, observance of, dedication for, 
whether valid 

Where a Sunni Muhammadan conveyed oertain 
properties of his to his grand-daughter and grandson 
under & deed af wag for the “service of Imam ` 
Hossain and Hassan and for religious purposes”: 

Held, that the deed was valid and operativo ass 
deed of wagf and that the trustee under the deed 
could not alienate the-property by sale or mortgage. 

A dedication of property for the observance af 
the Muharram constitutes the service of man and the 
good of humanity, though to a limited section, as it 
entails the feeding of the poor and distribution of 
alms to the needy. 


Mr. B. Ohakraearii (with him Mesara. 
J. Е. Bagram and Ghatak), forthe Plaintiff, 

Mr. A. Hand (with bim Mosars. Zakir AW 
and Ashraf Als), for the Defendants. 

JUDGMENT.—lIn this suit the plaintiff 
seeks deolaration of his title to and pos- 
session over в half share io premises No, 
63, Dhurrumtola street, in the town of 
Oalcutta and а consequent partition of the 
said premises. The facts material to this 
case are shortly these: One Prince Syeduddin, 
a Muhammadan of the Sunni sect, owned 
and possessed several valuable properties in 
Osleutia, one amongst them being the . 
premises of which a half share is in suit. 
He conveyed the said premises to his 
grand-daughter, Suhibszadi Fatima Begum, and 
his grandson, Faizuddin, under a deed of 
wagf, dated the 15th of July 1864, the 
purpose of the dedication being stated in 
the deed to be "service of Imam Hossain 
and Hassan and for religious purposes" in 
the manner mentioned in the deed. The 
direction to Fatima Begum and Faizuddin 
and to their successors in the trust under 
the endowment is to apply the renta and 
profits of the premises, after defraying the 
cost of collection and repairs, “to the due 
and proper observance of the annual Muham- 
madan festival of the Mohurrum." 

On the 20th September 1907, Fatima 
Begum mortgaged a half share of the pre- 
mises to the plaintiff for the consideration 
of Rs. 16,000 advanced to her by the latter. 
The debt not having been repaid, the 
plaintif sued Fatima Begum оп the mort- 
gage and obtaining & mortgage-dearee, 
purchased the half share of the premises at 
the execution sale. Before the sale Nurul 
Нод, a son of Fatima Begum, addressed a 
letter through his Attorney to the Registrar 
of this Court requesting him to notify to the 
intending purchasers at the sale Nurul Huq's 


Vol, XXVII] 
RAM OHUBN LAW 0. FATIMA BEGAM. 


protest that the properey was a wagf and 
that Fatima Begum had not a saleable 
interest. The plaintiff, having failed to 
secure possession of the half share purchased 
by him, has instituted this suit against 
Fatima Begum, Nurul Hug, her son, and 
the other defendanta who are the descend- 
anta of Faisuddin. The enit, however, has 
been contested by the defendante other than 
Fatima Begum and Nurul Нод. The 
plaintiffs contention is that the deed of the 
15th August 1864, though on ita face 
purporting to dedicate the property as зрад 
to religious uses, was in effect a deed of 
gift, the donor having adopted the device 
of a wagfin order to preserve the property 
for the benefit of the donees. The contesting 
defendants assert the validity of the alleged 
шай and deny the plainfiff’a title to в 
moiety of the premises. There is only one 
issue that is material to the decision of 
this case, namely, whether the deed of the 
15th July 1864 is valid and operative вз а 
deed of wagf. For the plaintiff, two objec- 
tions are taken to the deed: (1) that the 
object of the waqf is not valid under the 
Muhammadan Law, (2) that the conveyance 
was in reality a gift, dedicating the pro- 
perty “in the way of God” not being the 
intention of the donor. It is contended for 
the plaintiff that in the deed there is no 
indication that a general benefit was intended 
to be conferred on the Mahomedan public, 
and a reference has been made to the case 
- of Delroos Banoo Begum ү. Ashgur Ally Khan 
(1) in support of the proposition that the 
observance of the Mohurrum by & Mahomedan 
is а matter essentially of a private character. 
I cannot accede to the proposition in the 
general way it has been put. [f the observ- 
ance of the Mohurrum entails the feeding 
of the poor and distribution of alms to the 
needy, as it undoubtedly does, the dedication 
of the property to such use constitutes the 
service of man and the good of humanity, 
though to a limited section. Apart from 
the help to the poor and the needy, the 
commemoration of the historic events of 
Karbala, keeping alive, as tt does, some of 
the best traditions of Islam, is to my mind 
аз good a purpose as the followers of a 
faith oan have. Isee in it the visualiza- 
tion of the grandest examples of courage 


(1) 15 B. L. R. 187; 28 W. R. 458. 
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and endurance and all that is heroic in 
man from the pages of Islamic history, and 
I think it would be wrong to exclude it 
from objecta valid for wagf. In the case of 
Delroos Banoo Begum v. Ashgurally Khan (1), 
the decision rested on considerations that 
do not affect the present case. The Imambera 
in that case was a part of the private | 
dwelling honse of the Begum; in the present 
instance there ів not the maintenance of a 
Imambera attached to а private house that 
is the purpose of the wagf, but it is the 
keeping up of the Mohurrum as an institn- 
tion with all ita moral effect on the general 
Muhomedan publie. The contention that 
Prince Syeduddin adopted the device of a 
wagf and in effect made a gift is not borne 
out by any of the circumstances of the 
case. The value of the premises, half of 
which is in suit, was admitted to be 
Rs. 1,453,000 only in 1864. The Prince about 
that time made certain dispositions of his 
other properties of the value of more than 
Rs. 58,000 in favour of Fatima Begum and 
Faixuddin, and the deeds relating to these 
properties do not show that he adopted any 
device to preserve them for his grandchildren 
for all time. Had it been his intention to 
tie up the properties for their benefit by a 
device, we should have had a wagf of all 
the properties and not merely of the pre- 
mises in suit. I hold that the deed of the 
1th July 1864 is valid and operative as a 
deed of wagf. In this view Fatima Begum 
had not в saleable interest in the property 
and the plaintiff by his purchase obtained 
no title to it. The suit is, therefore, 
dismissed with oosta on scale No. 2, including 
reserved costa, if any. 
Bui dismissed. 
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OALOUTTA HIGH COURT, 
APpPRAL FRON OnpaR No. 129 oF 1914. 
Отт, Ruru No. 401 or 1914. 

April 1, 1914. 
Prasent:——Juatice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacharoft, 

RAMA PRASAD ROY CHOWDHURY 
AND OTIIRRS—PLAINTIPFS——À PPRLLANTS 


тетғц 
ANUKUL CHANDRA ROY CHOW- 
DHURY amp axorHse—Daraxoaxnts— 
ResPONDWNTS. 

Ksecution— Validity of decree, tohether oan be 
challenged in emecuiton ige—Cimi Procedure 
Code (Act Ү of 1008), з 47—Order in execution pro- 
oeedings, when appealable, 

In execution proceedings it is not open to в party 
to challenge the validity of the deoree. A Oourt 
called upon to exeonte a dotree has no power to 
go behind it, and cannot entertain any objection as 
to tke legality or correctness of the decree. 

A decree, even though it is not to lar, 
is binding and conclusive between the parties till 


it has been set aside in appropriate proceedings. 

An order in execution can come 
under section 47 ofthe Oivi Procedure Code only 
when it determines some question relating to the 
rights and liabilities of the parties with reference to 
the relief granted by the decree, not when it deter. 
mines merely an incidental question as to the mode 


of conduct of р 
Where a Court has tostny exeontion of a 


decree on application made, not on the ground 
that the decreo was incapable of execution, bnt on 
the ground that as a to teat the 
-validity of the decree was still pending no oxecn- 
‘tion should allowed till its termination, the 
order does not in any way determine the rights and 
habiliiee of Ње parties with reference to the генө? 
- granted by the decree and is not nppenlable. 


Appeal, from an order of the Subordinate 
_Judge, 24-Parganas, dated the 23rd March 
1914. 

Mr. P. N. Ditt and Babu Satis Chandra 
Ghatak, for the Appellants. 


Babu Surendra Nath Guha, for the Respond- 
ents. 

JUDGMENT.—This imal is directed 
against an order by which the Subordinate 
Judge has refused to stay execution of a 
decree іп а яшь for partition of joint pro- 
perty. The decree was originally made on 
the 10th January 1912. One of the parties 
then applied, on the 18th March 19183, for 
amendment of the map attached to the decree. 
The decree was amended on the 13th Bep- 
tomber 1918. Thereafter the party, at whose 
instance the amendment had been made 
applied 1 for execution of the amended decree 
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One of the other parties thereupon applied 
tothe Court, which hnd granted the amend- 
ment, to set aside the decree, on the ground 
that the order had been made ez parte, with- 
out service of notice upon him. Healso applied 
fora stay of proceedings in execution till his 
objection had been heard and determined. 
We are informed that the Conrt has not 
yet investignted whether the order waa 
made er parie, but it has taken пр for dir- 
posal the question whether the proceedingn 
should be stayed till the determination of 
that matter. The Subordinate Judge has 
refused to stay execution of thé amended 
decree ; nnd the propriety of this order we 
are invited to consider in thia appenl. 


A preliminary objection Һан been taken, 
on behalf of the respondent, to the effect 
that the order of the Subordinate Judge 
refusing to stay execution cannot be challeng- 
ed by ‘way of appeal. In answer to thia 
objection, two points have been urged on 
behalf of the appellants : first, that it ia open 
to them to contend that the decree has 
been imporperly amended, and, consequently, 
should not be executed, and, secondly, that 
the order refusing to stay execution is an 
order under section 47 of the Code of 1908 
and isappealable as a decree. 


In support of the first ground, reliance has 
been placed on the case of Abdul Hayai 
Khan v. Uhunia Kuar (1), which was consi- 
dered by а Full Bench of the Allahabad High 
Court in the case of Muhammad Sulaiman 
Khan v. Fatima (2). Tt may be conceded 
that there are expressions in the judgment 
in the case of Abdul Hayat Khan v. Омина 
Kuar (1), which tend to support the con. 


. tention of the appellants; but we are not 


prepared to hold that it is open to а party, 
in proceedings in execution of & decree, to 
challenge the validity of the decree. It 
has been repeatedly held that a Court 
called upon to execute a decree must take 
the decree as it standa. It has no power 
to go behind the decree ; in other worda, 
it cannot entertain any objection as to the 
legality or correctness of the decree. The 
principle on which this view is supported 
ja that a decree, even though it is not 


according to law, is binding and conclusive 


(S 8 A 377; А. W. N. (1886) 127. 
(2) 11 A. 814 A. W. М. (1889) 107. 
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between the parties fill it has been set 
aside in appropriate proceedings. any 
authority is needed. for this elementary 
proposition, reference may be made to the 
decisions of-the Judicial Committee of the 


Privy Council in the cages of Sri Rajah. 


Papamma Rao Bahadur v. Sri. Vira Pratapa 
Porkanda (3) aud Grish Ohunder Lahiri v.. 
Shoshi Shikhareshwar Roy (4). The Alah- 
abad High Court, in the two cases mentioned, 
appear to have proceeded | on the theory 
that, when a decree is sought to be enforced 
against a person, he is entitled to show that 
there is no valid decree in existence ; but 
it was overlooked that the validity 
existing and operative decree cannot be 
determined by the Court which is called 
upon to execute it. We hold, consequently, 
that it is not open to the appellunta 


to go behind the amended decree, and to, 


contend, in the proceedings now before 
us, that the amendment was improperly 
allowed. They have taken proceedings to 
test the propriety of the order for amendment ; 
but until they obtain a decision in their 
favour in such proceedings, they must be 
treated as bound by the decree. 


In support of the second ground, reliance 
has been placed on the cage of Musaji 
Abdulla v. Damodar Das (5), which was doubt- 
ed in the case of Ramchandra Kasturchand 
у. Balmukund Ohaturbhuj (6), and on the case 
of Sivasams Naickar v. Ratnasami Natokar (7), 
which hag been overruled in Madras 
[Sivagami Achi v. Subrahmania Айат (8) ] 
and has been repeatedly doubted in this 
oO. Deoki Nandan Singh v. Bansi Singh 
9), 


The question, whether the order of the- 


Subordingte Judge is or is not open io 
appeal, must be determined with reference 
io the terms of section 47 of the Code of 
Civil Procedure of 1908. The crucial point 
is, whether it relates to the execution of 
the decree and determines & question arising 
between the parties to the suit on which 
the decree was passed. Now, the expres- 


Br ati orc 249, 6 M. L. J 
4) 27 L A. 110, 27 0.951 a£ p. 997, AC. W. К. 681. 
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sion relating to the execution of the 
decrbe " ія vague and sweeping ; but, as was 
pointed out in the case of Deoki Nandan 
Singh v. Bansi Singh (9), where the autho- 
rities on this subject will bo found reviewed, 
the definition of the term “ decree,” as’ 
contained in section 2, must be read along 
with the provisious of section 47. This. 
makes it plain that it is not every order 
made in execution of a decree that comes 
within section 47 ; if that were not во, every 
interlocutory order in execution proceedings, 
such as an order granting or refusing pro- 
cess for examination of witnesses, or an order 
on an application for adjournment, would be 
appealable. 1 was pointed out by thia Court in 
Srinibash Prosad Singh v. Kesho Prosad Singh 
(10), upon a full examination of the principles 
and authorities bearing on this topic, that an 
order in execution proceedings can come 
under section 47 only when it determines 
some question relating to the rights and 
liabilities of the parties with reference to 
the relief granted by the decree, not when 
it determines merely an incidental question 
as to the mode of conduct of the proceed- 
ings: Jogodishury Debea v. Kaiash Ohundra 
Lahiry (11), Mukhtar Ahmad ү. Mugarrab 
Hussain (19). Consequently, if the Court 
allows execution to proceed, overruling the 
contention of the judgment-debtor that 
the decree has become inoperative by lapse 
of time, the order allowing execution to 
proceed is an order under section 47, because 
the order in substance decides that the 
judgment-debtor ia still liable to have the 
decree enforced against him. Ор the other 
hand, when the Court has refused to stay 
execution of a decreo on application made, 
not on the ground that the decree was 
incapable of execution, but on the ground 
that as a proceeding to test the validity 
of the decree was still pending no execu- 
tion should be allowed till its termination, 
it cannot be ‘said that the order does, in 

any way, determine a question relating to 
the rights and liabilities of the parties 
with reference to the relief granted by the 
decree, An order of this nature is of an 
interlocutory characterand does not involve, 
directly or indirectly, ап adjudication of 


(11) 24 О. 725 ax p. 739, 1 


am 10 Ind. Cus. 444, Ay Es pm 
(18 16 Ind, Can, 60, 34 А, 690, 10. 
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the rights and liabilities of the parties: 
Mohabir Prosad Singh v. Adhikari Kumvar(13). 
Srimaniu v. Srimantu (14), Srimvasa Prosad 
Singh v. Kesho Prosad Singh (15). Wo are 
consequently clearly of opinion that the 
order of the Subordinate Judge refusing to 
stay execution is not an order under section 
47, which has the characteristics of a decree 
under section 2 and is appealable as such. 

The appeal is dismissed with costa, une 
gold тойт. 

The Rule for ad interim stay is discharged, 
without costa. 


Appeal dismissed ; Rule discharged. 
18 210. 478. 
14) 24 M. 858. 
(15) 12 Ind. Ова. 745; 14 C. L. J. 489. 


‘PUNJAB OHIRF OOURT. 
Suoomp Orvin Аррилт No. 1185 or 1912. 
October 22, 1914. 
Preseni;—Mr. Justice Johnstone and 
Mr. Justice Shadi Lal. 

SHADI BEG—DmaraxDAXT—À PPALLANT 


verfus 
AHMED KHANC-—PLAINTIFF— Ha8POxDHNT. 
Jurisdiction of Civil ond Rapenus Oourt—Mort- 
gage with possession — Landlord and tenant, relahonship 
rur see hp xp bri Сг 
А finding to the effect that 


session and the mortgagors hold it under the mort- 
gageo, does not create the relationshtp of landlord 
and tenant, and consequently & suit for possession 
of such a land is cognizable by & Oivil and nob by 
a Revenue Court. 


` Second appeal from the order of the Di- 
visional Judge, Attock Division, dated the 
15th April 1912, reversing that of the Munaif, 
first Class, Mianwali, dated the 22nd Decem- 
ber 1911, dismissing the claim. 

. Mr. Badr-ud-Din Qureshi (for Babu A. I. 
Roy), for the Appellant. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT.—The lower Appellate Court 
has found that the plaintiff paid the consider- 
ation for the mortgage-deed, dated the 27th 
March 1911, that he is the real mortgagee 
of the land in dispute and that Nota Ram 
has nothing-to do with thia, mortgage. This 
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is a finding of facts and cannot be attacked 
in second appeal. 
The only ground on which the appeal was 
admitted to a hearing is whether the suit is 


.excluded from the jurisdiction of the Civil 


Courts. The contention of the defendant is 
that he was holding the land as a tenant 
under the mortgages. But this point was not 
urged either in the Court of first instance or 
in the lower Appellate Court. The deed. 
clearly shows that the mortgage is with 
possession and contains no stipulation that 
the defendant, mortgagor, will hold the land 
asa tenant under phe mortgagee. On the 
record there is no evidence to prove the re- 
lationship of landlord and tenant between the 
mortgagee and mortgagor. We must, there- 
fore, hold that the suit is not cognizable 
by the Revenue Courts andlthas been properly 
tried by the Civil Oourt. We accordingly 
dismiss the appeal with costs, . 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Sxoonp Отуп, Arrear No. 2301 or 1911. 


April 24, 1914. 
Preseni;—Mr. Justice Ohapman and 
Mr. Justico Newbould. ‘ 
RAMDAS MOKHOPADHYA— ` 
DEFENDANT —ÅPPILLANT 


DOTTUS 
BIPRA DAS PAL OHOWDHURY-— 
PLAINTIFF AXD ANOTHER— REALAINDING— _ 
DurszDANT—HESPOMDEET. 

Bengal Tenancy Act (FII of 1885), ss. 108A, 106, 
100A —BEntry in Record of Reghts, Court not precluded 
from enquerimg mio correctness | of— 
озот for far rent— Mna 


estin ш. 108A vip Bonga Terietioy aca. Had 
a Court from going into the question whether the 
procedure under the Uhapter has been followed and 
not from inquiring whether the resultant entry in 
a Reoord of Rights is correct. 

Where on an appHoetion by & landlord under 
section 105 of the Bengal тазалар Kot the, oa 
‘Judge enhanced the rent of & tenant who was 
cribed as korfa and У Када ыс 
residential, on the ground that ıt was below the pre- 
vailing rate: 

Hold, that the Bengal Tenancy Act did not apply 
to such a tenancy nnd the Special Judge had no 
jurisdiction to enhance the reut, 

Section 1004 is по bartoan appeelin a case of 
settlement of rent in which а question of jurisdiction 
is definitely raised. 
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Second appeal against the decree of the 
Special Judge of Nadia, dated 2nd March 
1911, modifying that of the Settlement Officer 
of that District, dated the 23rd November 1909. 

Babus Jogendra Nath Моокетух and Biswa- 
nath Sen, for the Appellant. 

Babu  Amaremdra Nath Bow, for the 
Respondents. 

JUDGMENT.—This appeal arises out of a 
. бане under section 105, Bengal Tenancy 
Act. The learned Special Judge has enhanced 
the rent of a tenancy on the ground that 
it is below the prevailing rate. 

The tenant appeals. 

A preliminary objection has been taken 
by the respondent that, having regard 
to the provisions of section 109A of the 
Bengal Tenancy Act, as the decision of the 
learned Special Judge was one moving a 
rent, no appeal lies. 

Ав the appeal has been argued, е ques- 
tion that we have to decide is, not whether 
the rent was rightly settled, but whether 
the learned Special Judge had jurisdiction 
to settle a rent аё all. We are of opinion 
that section 109A is no ber to an appeal in & 
case of this kind, in which & question of 
jurisdiction is definitely raised. 

The first gronnd taken in appeal is that 
the learned Special Judge had no jurisdio- 
tion, inasmuch as the tenancy was not 

-governed by the provisions of the Bengal 
Tenancy Act. This was the view taken by 
the Settlement Officer. It ia olear that 
the reasons which the learned Special Judge 
gives for overruling the decision of the 
Settlement Officer on this point are based 
upon в misconception. He proceeds on the 
assumption that the tenant had been entered 
in the record as aratyat. The tenant has 
not in fact been entered in the record as a 
rayat, The entry is korfa, а word which 
“certainly does not meun “raiyat.” 

We have endeavoured to ascertain what 
meanings the word korfa can bear. We 
have only been able to find one, namely, 

“ander- ratyat. " Now the tenant was manifest- 
ly not an “ under-raiyat.” The entry WES, 
therefore, olearly wrong in that respect. 


Now the entry deactibes the purpose of 
the tenancy as residential. This: appears 
to accord also with the’ facta and with the 
view of the Settlement Officer. This being 
во, we hold that the Tenancy Act did not 


* 
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apply. The learned Special Judge had no 
jurisdiction. 

‘We have had regard to the provision in 
section 103A of the Act to the effect that 
the publication of the record shall be conclu- 
sive evidence that the record has been 
duly made under the Ohapter. But wo 
understand this provision to mean only that 
a Oourt is precluded from going into the 
question whether the procedure under the 
Chapter has been followed. It does not 
preclude a Court from enguiring whether 
the resultant entry is correct. 

The result is that the decree of the 
Special Judge is sot aside and that of the 
Settlement Officer is restored. The ap- 
pellant is entitled to his costa in all Conrta. 


Appeal allowed, 





CALOUTTA HIGH COURT 
Вкооко Отт, Appeal No. 171 or 1918. 
July 18, 1914. 
Preseni:—Mr. Justice Fletcher and 
Mr. Justioo Richardson. 
SITIKANTHA ROY-—Prarsgriyr— 
APPELLANT 


А versus 
BIPRA DAS OHARAN AND отневв--- 


DurnxpAmrS—HSPONDENTS. 

Озо Procedurs Оойв (Act V of 1908), О. XLI, r. 1 
—Memorandwm of appeal unaccompanied by copy of 
deores, whether affective —Collector, whether a Judge— 
Аз of Collector үл sawenption as to of. 

А memorandum of appeal should be accompanied 

by a copy of the dearee s from and, there. 
fore, no appeal is effective under Order XLI, rulo 1, 
unless it is accompanied by a copy of the decree. 
. A Collector is a Revenue Officer and although he 
may at times have to perform judicial functions, he 
is not a Judge end his acts like the acte of all other 
Executive Officers are presumed to be regular. ^ 

Therefore, where & Oollector has certified on his 
order-sheet that he has duly served certain notioos 


to annul incumbrances, a J is not entitled without 
evidence to conclude otherwise. 
Appeal against the decree of the 


District Judge, Bankurs, dated the 29th June 
1912, reversing thdt of the Munsif, first 
Court, Bighnupur, dated ihe 28th of April 
1911. 

Babu Ф Chandra Рай and Judu Nath 
Mandal, for the Appellant. 

Babu ' Jogendra Kumar Dey, for the Respond. 
enta. 


Loan 
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JUDGMENT,— This is an appeal from tho 
decision of the District Judge of Bankura, 
dated tho 29th of June 1912, reversing the 
decision of the Munsif. 

The plaintiff brought this suit in the 
Court of the Munsif to recover possession 
of six plots of land, on the ground that he 
was the purchaser in execution of .& rent 
decree and that notice had been. served, 
under the provision of the Bengal Tenancy 
Act, annulling inoumbrances, including under- 
tenures that were not proteoted. 

The Court of first instance partially 
decreed the suit. The decree of the learned 
Munsif was in favour of the plaintiff 
with regard to plots Nos. lto 4, and in 
favour of the defendants with regard to 
plots Nos. 5 and б. 


Both parties appealed to the District 
Judge, the appeal of the plaintiff against 
the decision in favour of the defendants 
with regard to plots Nos. 5 and 6 being 
numbered 160 and the appeal of the defend- 
ants against the decision of the Munsif 
in favour of the plaintiff with regard to 
plots Nos.1 to 4 being numbered 182. The 
learned District Judge reversed the decision 
of the Munsif on both appeals. Two 
decrees were drawn up by the District Judge. 

The plaintiff then appealed to this Court, 
but the only decree he filed was the decree 
in Appeal No. 160. 
рю of Order XLI, rulel, Civil Pro- 
cedure Code, the only effective memorandum of 
appeal that this Court hed before it was 
the one which was accompanied by the 
copy of the decree appealed from, that is, 
the memorandum in the appeal from the 
decree of the District Judge in Appeal No. 
160, The point is notopen to argument, 
It ia & condition precedent to there being 
a valid memorandum of appeal that the 
memorandum should be accompanied by a 
copy of the decree appealed’ from, and the 
ouly copy that accompanied the memorandum 
of appealin the case was the decree in No. 
160. That was the view taken by the 
Allahabad High Court, and also the view 
taken by this Oourt in the case of 
Binapam Debi v. Shasibhushan Sinha (1). It 
is obvious that it was & slip, the copy of 
the decree in Appeal No. 182 was not also 


. exed to the memorandum of appeal, and 
P") 17 Ind. Cas, 119; 16 0, Ly J. 188, , 
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the error appearing subsequently, the learned 
Pleader conducting the case applied 
for and obtained leave es parte from a Bench 
of this Court to file & copy of the decree 
pessed in Appeal No. 182. Of course, that 
leave given ez parie could not do away with 
the provision of Order XLI, rule 1, 
Civil Procedure Code, nor could it affect the 
plaintiffs right аз he was not present 
when the leave was given. The result is - 
that there is по effective appeal from the 
decision of the District Judge in Appeal No. 
182, which has decided that the plaintiff is 
not entitled to recover plots Nos. 1 to 4. 

On the other point on the Appeal No. 160, 
it is clear that the judgment of the learned 
District Judge cannot be supported: The 
District Judge considers that the Collector 
is a Judge. But the Collector is not a 
Judge. He isa Revenue Officer, and al- 


though in this country he may at times have 


to perform judicial functions, he is certainly 
nota Judge. Theactaof the Collector, like 
the acts of all other Executive Officers, arolpre- 
sumed to be regular, and the papers produced 
from the Collectorate purport to show that 
proper notices had been served by the Collector 
inorder to annul the encumbrances. The Dis- 
trict Judge had no evidence before him which 
entitled him to come to the conclusion that 
the Collector had not duly served the notices, 
he having certified on his order-sheet that he- 
had done 8o. The view of the District Judge 
was that the Collector, being a Judge, did not 
perform his judicial functions in the manner 
which the District Judge thought satisfactory 
to himself. It is only sufficient to state 
that proposition in order to show that there 
is no foundation for it. 

The result is that the decree in Appeal 
No. 160 must be set aside and the case sent 
back to the Court of the District Judge for 
the appeal to be re-heard on the merits. We 
make no order for the costs of this appeal, nor 
for the costs of Appeal No. 160 in the Court 
of the District Judge, i 


Decres set aside; Case remanded, 


, 
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NARAYANA PILLAT 0. ALAMKLU ACHI, 
MADRAS HIGH COURT. 
Szoowp Civi, Apprat No. 1808 or 1918. 

October 1, 1914. 
Present:—Mr. Justice Ayling and; 
Mr. Justice Hannay. 
NARAYANA PILLAI— PLANTI — 
APPELLANT ; 


d versus 
ALAMELU AOHI AND OTHZRS— Da4YRXDANTS 
— RESPONDENTS. 
- Specific Relief. Act (I of 1877), s. 1&—Covenant for 


, Utle—Dnpowibility of assessing compensation in monsy— 
Contract, whethar enforosable. 


Second appeal against the decree of the 
Uourt of the Subordinate Judge of Kumba- 
konam, in Appeal Suit No. 889 of 1911, pre- 
ferred against that of the District Munsif of 
1 in Original Suit Мо. 107 of 
. FACTS.—This suit is for the specific per~ 
formance of a contract to sell lands. Plaintiff 
is the vendee. He agreed to purchase from 
defendants Nos. 1 and 2, who are the 
widow and daughter respectively of а 
last male owner of oertain lands and 
houses, for Re. 2,250. That contract was 
evidenced by a tarthanama passed between the 
plaintiff and defendants Nos. 1 and 2, and a 
gum of Hs. 100 was paid as advanoe. It was also 
further agreed between the parties that the 
defendants Nos. 1 and 2 should execute 
a security against any claim by the reversion- 
ers and that the mother-in-law of defendant 
No. 2 should join in the agreement. On her 
refusal to execute the same, it was proposed 
by the defendants that the plaintiff 
should accept insted, а security for Ra. 600 
over the house of defendants Nos. 1 and 2. 
That was not accepted by the plaintiff. 
Then defendants Nos. 1 and 2 sold the lands 
to defendant No. 8. The plamtiff brought the 
present suit for specific performance. The 


District Munsif held that as the fajlure of. 


the defendants Nos. 1 and 2 to complete 
„the agreement was due to the refusal'of the 
mother-in-law of defendant No 2 to execute 
the required security bond, the defendants 
Nos. land 2 were notable to fulfil their part 
of the contract owing to circumstances 
. beyond their control He accordingly dis- 
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missed the suit. On appeal the Bub-Judge 
confirmed the decree, but modified it to the 
extent of re-payment of the Rs. 100 advanced. 
The present appeal is against that deoree. 
Mr. S. Muthiah MudaWar, for the Appel- 
- lant. } 
Messrs. C. Madhavan Nasr and V. Puru- 
shothama Iyer, for the Respondents. 
JUDGMENT.—The appellant contends 
that the case falls under section 14 of the 
Specific Relief Act and that he should 
have been awarded a decree for tha 
specific performance cf the contract (Exhibit 
A), except as- regards the giving of security 
by Ammalachi for Ha. 600, and compensa- 
tion in money for the breach of this latter 
provision. The difficulty is that an far 
as tye can see, it is practically impossible 
for the Court to assess the «compensation. 
The security is intended to meet the con- 
, tiugenoy of a claim being set up to the 
property by reversioners after the death 
of the vendors, and this is a risk which 
it is impossible for a Court to estimate in 
money. We think the unperformable part 
of the contract is not one which admita 
of compensation in money. and that the 
lower Oourt has adopted the only course 
open to it in decreeing damages for non- 
performance .of the whole contract. The 
appeal is dismissed with costs of the third 
defendant. Defendants Nos. 1 and 2 will 
bear their own. j 
The memorandum of objections is dismiss- 
ed with costs. 
Appeal dismissed; 
Objections disallowed, 


А 


OALOUTTA HIGH OOURT. 
APPRAL FROM ORIGINAL Deonas No. 875 or 1912. 
September 2, 1914. ` 
Preseni.— Justice Sir Asutosh Mookerjee, Кт., 
and Mr. Justice Beachcroft. 
Rajkumar Babu BISHUN PERGASH 
NARAYAN SINGH AnD AagorTHAB— 
PLADNTIYPS——ÀPP2NLLANTS i 
versus И 
-FULMAN SINGH AND orHgRS—Duy&RSDAXTS 
— RESPONDENTS. AA S 
Malicious prosecution, sait for—" Prosecution" add 
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—Persos setting machwery of criminal law m motion, 
зай Фу of —Pr oeecution, when commences. 

The term ‘prosecution’ shquld not be interpreted in 
the sonse in whioh it is used in the Oode of 
Criminal Procedure. Tharefore, e mali- 
QU taken AER ә person to compel him to 

КЕШН шр As keep the peace may be made the 
suit for damages for malicious pro- 


Passa 
Ifa maliciously and without reasonable 
and pro e cause sets the machinery of the огіті- 


nal law in motion, he is responsible for the conse- 
quences, and cannot osoape liability on the ground that 
the action by the Court was such as he did not 
gcc бт тая ee in lew. 

The point commencement of в prosecution is 
independent of the reaulb of the prosecution. The 
prosecution commences when а complaint is made to 
a Magistrato. б 
A prosecution exista where e criminal charge is 
made before а Judimal Officer or Tribunal, and any 
person who makes or is actively instrumental in the 
making or prosecuting of such a charge, is deemed to 
prosecute it and is called & prosecutor. 


Appeal against the decree of the Sub- ` 


ordinate Judge, second Court of Muzafferpur, 
dated the 30th May 1912. 


Babu Mohendra Nath Roy and Moulvi 
Muhammad Mustafa Khan, for the Ap- 
pellanis. 


Moulvi Khurshed Hossain, for the Respond- 
enta. = 
JUDGMENT. 


Моокквзии, J.-This is an appeal by the 
plaintiffs ina suit for damages for malicious 
prosecution. The suit has not been tried 
on the merits. After the first witness for 
the plaintiffs had been examined, the 
Subordinate Judge stopped the investigation 
of the facts and heard arguments on the 
preliminary objection that the plaint did 
not disclose any cause of action and that the 
suit as laid was not tenable. He decided 
this point against the plaintiffs and dis- 
missed the suit. On the present appeal, 
the question for consideration, consequently, 
is whether the plaintiffs have any cause of 
action, and for this purpose we must assume 
that the allegations of the plaintiffs are 
well-founded in fact. 

Acoording to the plaintiffs, who are 
wealthy landlords in the district of Champa- 
ran, the first defendant, who was formerly 
in their employ and had been dismissed 
for misconduct, preferred & complaint against 
them. before the Magistrate in charge of 


Motihari оп the 9th July 1910. In this 
petition, he stated that the plaintiffs had 
ordered their servants to surround and beat 
the complainant on the 6th July 1910 and 
not to allow him to go to Motihari. He 
prayed that security and recognizance bond 
might be taken from them, as otherwise 
his life and property would be in danger. 
The Magistrate examined the complainant on 
oath, who gave details of the incidents 
mentioned in his petition and stated addi- 
tional facts in support thereof. He prayed 
finally that proceedings under section 107 
of the Criminal Procedure Code might be 
taken against the present plaintiffs and their 
servants. The Magistrate, thereupon, record- 
ed an order in the order-sheet in the 
following terms: “To Babu N. G. Basak 
for inquiry and report by 19th July.” The 
Deputy Magistrate, to whom the matter was 
made over for inquiry and report, issued 
notice to the parties on the 14th July 1910, 
to be ready with their evidence at the 
Modhubani Police Station onthe 17th July. 
On the date fixed, he examined nine witnesses 
for the first party (complainant), and ordered 
that those witnesses be cross-examined and 
the witnesses for the second party examined 
and cross-examined at the Motihari Court 
on the 21st July. The order-sheet, with 
these orders recorded thereon by 
the Deputy Magistrate, was put up before 
the Magistrate in charge on the 19th July 
(the date fixed for the submission of the 
report); the latter officer recorded the 
following order thereon: “Put up on 24th 
July 1910.” Ор the 21st July, five witnesses 
for the first party were examined and 
Beven were cross-examined ; at the same 
time, the 28rd July was fixed for the 
examination of the witnesses of the second 
party. On that date, the examination of 
the witneases was completed. The Govern- 
ment Pleader appeared on behalf of the 
petitioner, and as he prayed for time to be 


ready for the argument, the 26th July was 


fixed for the next hearing. The arguments 
were heard on that date, and on the 28th 
July ‘the Deputy Magistrate submitted his 
report. The report is not on the’ present 
record, but we find that the Magistrate in 
charge considered it on the the 2nd August 
1910 and passed his orders. He expreased 
the opinion that the Deputy Magistrate 
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had held-a fuller inquiry than he had 
intended; his intention had been that the 
inquiry should be of an executive rather 
than of а judicial nature. It may be 
observed, parenthetically; that the order 
recorded by the Magistrate in charge, when 
he sent the matter for inquiry and report 
to the Deputy Magistrate, gives no indication 
of such intention, and on the 19th July, 
when the order-sheet was placed before 
him with the orders recorded thereon 
by the Deputy Magistrate for the examina- 
tion of witnesses of both parties, he did 
not instruct the Deputy Magistrate to make 
his inguiry of a summary character. However 
that may be, on the 2nd August, the 
Magistrate accepted the report and came 
to the conclusion that even a prima facte 
case had not been made out. He added 
that the petitioner on his own showing 
was an unfaithful and treacherous servant 
anda thoroughly unprincipled man, whose 
statements required very strong corrobora- 
tion, and that he had made а number of 
mis-statements and an intentional conceal- 
ment of material facts. .In this view, the 
Magistrate declined to proceed further on 
the application and directed that it be 
filed. On the 4th April 1911, -the plaintiffs 
instituted the present suit for damages for 
malicious prosecution, on the allegation 
that the charges brought against them by 
the first defendant in his petition and his 
statement beforó the Magistrate on the 9th 
July 1910 were false, and bad been made 
maliciously and without reasonable and 
probable cause. The Subordinate Judge has 
held that the action does not lie, as there 
was no prosecution of the plaintiffs by the 
defendants. Weare clearly of opinion that 
this view cannot possibly be supported. 
On behalf of the respondents, a strenuous 
endeavour has been made to support the 
decree of the Subordinate Judge from three 
points of view, namely, first, that an applica- 
tion to the Magistrate to take proceedings 
under section 107 of the Oriminal Procedure 
Code was not a ' prosecution;” ^ secondly, 
that if it be assumed to bea “ proseontion," 
no prosecution was commenced as no process 
was issued by the Magistrate against the 
plaintiffs; and, thirdly, that if it be assumed 
that a prosecution was commenced, it was 
not actionable, as the plaintiffs did not suffer 
any damage therefrom. 


In support of the first contention that an 
application to a Magistrate to take pro- 
ceedings under section 107 of the Criminal 
Prooédure Code is not a prosecution, reliance 
has been placed upon the decision in 
Kandasamt v. Subramania (1), where it was 
ruled that to sustain an action for damages 
for malicious prosecution, there must have 
been & prosecution by the defendants of the 
plaintiffs for an offence. We are not prepared 
to accept this view. We adhere to the 
opinion expressed in Orowdy v. OQ Reilly (2) 
that the term “prosecution.” should not be 
interpreted in the restricted sense in which 
it is uaed in the Oode of Criminal Procedure, 
and that в proceeding maliciously taken 
against a person to compel him to furnish 
surety to keep the peace may be made the 
foundation of a suit for damages for malicious 
prosecution. It is worthy of note that the 
;defendant invited the Magistrate to take 
faction under section 107 of the Criminal 
Procedure Code, and an order under that 
section may ultimately lead to the detention 
of the person called upon to furnish sécurity, 
under the circumstances mentioned in section 
128: [ Hoporoft v. Emperor (2)]. It is further 
clear that the defendant: stated facts to 
the Magistrate, which, if true, rendered 
the plaintiffs liable to prosecution for 
wrongful restraint and criminal intimidation. 
We feel no doubt- whatever that the action 
taken by the defendant &meunted to prosecu- 
tion of the plaintiffs, so as to entitle them 
to claim damages in an action for malicious 
prosecution. The first ground assigned by 
the respondente in support of the view 
of the Subordinate Judge, consequently, 
fails. ` 

Та support of the second contention, that no 
prosecution was commenced against the plaint- 
iffs, because process was not issued against 
them by the Magistrate, reference has been 
made to the decisions іп MesranSatb v. Ratnacelu 
Mudaly (4), De Rosario v. Gulab Ohand (5) 
and G. lap v. Bhola Nath (6). The first of theae 
-cages, Mesran v, Ratnayelu (4), supports the 
contention of -the respondents; but we are 


} 18 M. L. J. 870. 
18 Ind. Ова. 37; 17 0. L. J. 108; 17 O. W. N. 


(8) 1 Ind. Cas. 737, 18 C. W. М. 161; 9 Or. L. J. 
восе 
21 Ind. Oaa. 708: 87 M ыз жи. І. J, 1. 

м 6 Ind. Ова, 877, 37 О 


6) 11 Ind. Os. 31]; ҮЧ” 880, 15 О. W. N. 917. 
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not prepared to accept it as well founded on 
principle. In that case, on redeipt of a com- 
plaint the Magistrate issued only а notice to 
the accused that & preliminary inquiry would 
‘be held ata certain time in the matter of 
the complaint. The acoused was represented 
by Counsel at the preliminary inquiry, and 
the complaint was ultimately dismissed under 
' section 202 of the Criminal Procedure Code. 
'- The accused then brought а suit for damages 
foi malicious prosecution. Bakewell, J., held 
‘that the procedure adopted by the Magistrate 
‘was not authorised by the Oode and could 
‘not, therefore, be attributed to the defendant 
‘no os to render him responsible for any 
‘damage caused thereby to the plaintiff. He 
also addad that the prosecution of an accused 
commences with the issue of Process after the 
complaint bas been entertained by the 
‘Magistrate, and the prior proceedings  con- 
stitute at most en attempt by‘the complainant 
to prosecute the accused. We are nob 
prepared to agree with either of the reasons 
‘assigned in support of the conclusion that a 
«suit for damages for malicions prosecution 
was not maintainable. As regards the first 
reaso^, it is plain that if a person maliciously 
‘and without reasonable and probable cause 
‘seta the machinery -of the criminal law in 
motion, he is responsible for the consequences, 
and cannot escape liability on the ground that 
‘the action taken by the Court was such ag 
he did not intend’ or was erroneous in law. 
As was said in Parli v. Reed (7), whore this 
precise question was raised, & void process, 
‘procured through malice and without prob- 
able cause, is even more reprehensible, if 
‘possible, than a lawful process on a complaint 
which charges а criminal offence. Similarly, 
it was ruled in Potter v. diertsen (B), that if 
the complainant procures the process to issue, 
he ought to be responsible for all the con- 
sequences even though the facts stated in 
his complaint do not justify it. In Pippe v. 
Hearn (9) the Court abserved: “ Whether 
the indietmert be good or bad, the plaintiff 
‘is equally subjected to the disgrace of it, 
‘and put to the same expense in defending 
himself against it." As regards the second 
reason, i$ is equally plain that with a view 
to determine whether a suit for damages 


87 Minn 886, 84 М. W. 748, 


БВ, & Ald. 694, 1 D. & R. 266; 106 E. R. 18:2. 


d bò Kansas 654, 2 Басійо Rep. 635 
..(8 
E 9 


‘by the complainant. 


for malicious prosecution lay, the  prose- 
cution commenced as soon аз the com- 
plaint was made- to the Magistrate. The 
prosecution might be infructnon3, if, for 
instance, по notice was served upon the acous- 
ed. In sucha oontingency, the action for 
damages for malicious prosecution would fail, 
not because there was no prosecution ccm- 


‘menced but because there was no damage 


done to the plaintiff. Reliance bas aslo been 
placed upon the decisions in De Horario v. 
Gulab Ohand (5) and Golap Jan v. Bholanat^ 
(6). These cases are clearly distinguishable. 
In the former case, a complaint was lodged 
before the -Magistrate, who sent the case to 
the Police for inquiry and report. The com- 
plainant informed the Police Inspector that 
he would not proceed with the case. The 
complaint was subsequently dismissed by the 
Magistrate. A fresh complaint was made 
through another person and wasalso dismissed. 
Fietcher, J., held that as the matter was sent 
to the Police for inquiry and report and no 
process was issued by the Magistrate, the 
prosecution was not commenced. In the 
present case, notice was issued upon the 
plaintiffs bythe Députy Magistrate, evidence 
was taken on both sides, and the Government 
Pleader appeared in support of the application 
Obviously, the plain- 
tiffs in the case before us were ina very 
different position in the Criminal Court from 
that occupied by the plaintiff in De Rosario v. 
Gulab Ohand (5). The case of Golab Jan v. 
Bholanath (6) also is distinguishable on the 
facta. But, it must be conceded that there 
are observations in both the judgments, 
which tend to support the contention of the 
respondents. In Golap Jan v. Bhola Nath (6) 
Woodroffe, J., ів reported to have observed as 


‘follows: “If there is a prosecution, the 


commencement ia the laying of the complaint: 
but ib does not follow that that would be the 
commencement, if the prosecution falls 
through.” With all respect, we are unable to 
accept the view indicated herein. Surely, the 
point of commencement of a prosecution is 
independent of the result of the prosecution. 
The prosecution—that act of the prosecutor, 
which renders him liable to be cast in damages, 
if malicious and not based on reasonable and 
probable cause – commences when the prose- 
cutor has taken the initial step, namely, has 
made his complaint tothe Magistrate. The 
prosecution may fail at one dr other of various 
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stages, but that cannot affect the time of 
commencement of the prosecution. The 
action of damages for malicious "prosecution" 
із not в creature of any Statute, and it is 
rather wide of the mark to investigate the 
precise meaning of the expression ‘prosecution,’ 
in the Criminal Procedure Code, or the exact 
point of time when & prosecution may be said 
to commence within the meaning of that 
Code. А prosecution exists where a criminal 
charge is made beforea Judicial Officer or 
Tribunal, and any person who makes or is 
actively instrumental in the making or 
prosecuting of sucha charge, is deemed to 
prosecute it, and is called the prosecutor; 
thus, a person who lays before a Magistrate 
an informasion stating that he suspects and 
has good reason to suspect another or who 
prefers a bill against him before a 
grand jury, is engaged in a prosecution (Laws 
of England, edited by Halsbury, Volume 
19, Article 1438). From thia point 
of view, the rule recognised in Ahmedbhat v. 
Framji (10), namely, that а prosecution 
commences when & complaint is made, is 
reasonable. Fletcher, J., refused to accept 
this view, becaure itis besed on Clarke v. 
Postan (11), which, according to him, has been 
questioned in Yates v. Queen (12), and is 
supported possibly by a dictum in Gregory v. 
Derby (13). Neither of these cases is binding 
as an authority on this Court, and they are 
of value only in so faras they give reasons for 
the respective views. Bosanqnuet, J., ruled in 
. Clarks v. Postan (11) that there is в prosecution 

if a charge is made to the Magistrate with & 
view to induce him to entertain it; ib is not 
necessary to show that it was taken down in 
Writing and acted upon by the Magistrate. 
In Yates v. Queen (12) the question arose 
under section З of the Newspaper Libel and 
Registration Act, 1881, which enacts that no 
criminal prosecution shall be commenced 
against any proprietor, publisher or editor 
for any libel published in his newspaper, 
without the written fiat or allowance of the 
Director of Public Prosecutions in England 
or Her Majesty's Attorney-Generalin Ireland 
being first had and obtained. The Court of 


om. І. R. 940. 


(12) 14 Q. B. D. 648 at p. 661, 52 L. T. 805; 83 
Р, 436, 54 L. J. ©. B. 258, 


Appeal held that the commencement of a 
progecution by a criminal information is the 
filing or exhibiting‘the information, and that, 
therefore, the fiat of the Director of Public 
Prosecutions need not be obtained until the 
moment before that has been done. Cotton, 
І. J., considered the question whioh, he said, 

was material, though not essentially necessary 
to determine, namely, when can a criminal 
prosecution be said to be commenced when it 
is by way of criminal information. On behalf 
of the plaintiff in error, it was said that the 
first application for the rule nisi is such 
commencement. Cotton, L. J., observed that 
the application to the Oourt was merely to 
direct & criminal information to be exhibited, 
and many things might have to be done before 
& prosecution could be instituted, as, for 
Instance, the allowance of the Director of 
Prosecutions must be obtained. Reference 
was made to the decision in Clarke у Postan 
(11), on which reliance had been placed, to 
show that prosecutions by means of proceed- 
ings before a Magistrate commenced when 
the information was first laid before him. It 
was pointed out that, in that case, not only 
had an information been filed, bat the plaintiff 
had been summoned beforea Magistrate to 
answer & charge made against her, so that it 
was not laying an information or making & 
charge but the summons before the Magistrate 
which ought to be oonsidered the oom- 
mencement of the prosecution. The conclu- 
sion, if one may say 80 without disrespect, does 
not follow from the premises. It ia plain, 

however, that-the actual point required for 
decision in Yates v. Quem (12) ів of 
no assistance in the determination of the 
question raised before us. On the other 
hand, the case of Reg. v. Wallace (14), decided 
in 1797 and mentioned by East in his Treatise 
on Pleas of the Orown, Volume I, page 186, 

clearly assista the contention of the appellants. 

The case arose under section 9 of Sand 9 ҮҮ, 

НІ, C. 26, which provided that no prosecution 
shall be commenced for an offence under the 
Statute after the expiry of three months from 
the commission of the offence. Willace was 
apprehended on tho 5th May 1797 for an 
alleged offence under the Statute, carried 
before & Magistrate and committed to jail 


(14) (1797) 1 East P, О. 166; 3 M. О. 0. 200 Oar, 
& M. 200. | 
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by warrant dated 8th May. The Assizes at 
Durham were held on the 8th Auguab,.so 
that more than three months had elapsed 
between the commission of the offence and 
the preferring of the indictment. The 
Judges, at a conference, unanimously held 
that the information before the Magistrate 
was the commencement of the prosecution. 
The decision in Thorpe v. Priesinall (15) also 
supports the contention of the appellants-; 
there Wright, J., pointed gut that Reg. v. 
Brooks (16) is to the same effect as Reg v. 
Willace (14), and Wills, J., observed that-the 
passages іп the judgment in Yates v. Queen 
(12), which tended the other way, only 
&mounted to dicta, as the decision in that 
case related toa prosecution for libel by a 
criminal information filed by order of the 
-Oourt. It is worthy of note that the view 
taken in Olarke v. Postan (11) ів consistent 
with that adopted in Dawson v. Vansandau 
(17) by Cockburn, C. J., Orompton and 
Blackburn, JJ. Fletcher, J., concedes in De 
Rozario v. Gulab Chand (5) that Thorpe v. 
Priesmall (15) showa that once summons is 
issued, the commencement of prosezution 
must be deamed to be the laying of the 
information or the making of the complaint. 
But, if this ia so, it is plainly logical to hold 
that the prosecution commences with the 
complaint, irrespective of the result of the 
prosecution or ofthe stage at which it may 
falt through. We must accordingly adhere 
to the view taken in Orowdy v. O'Reilly (2) 
that there may be said to have beena 
prosecution even though no action at all has 
been taken against the plaintiff. Here, how- 
ever, the plaintiffs were, as we know, drawn 
into the inquiry. Notice was given to them 
by the Deputy Magistrate of the enquiry 
directed by the special Magistrate. The terms 
of the notice are not known as в сору ia not 
in the record, but we shall assume that it 
merely gave the plaintiffs an opportunity 
to appear and to be heard. Tho plaintiffs 
did, as a matter of fact, appear and produce 


~ (15) (1897) 1 Q B. 150, 66 L. J. Q В. 245 45 

ECEN P. 821. S Page 
18) 20. & К. 402; Dear О. О 184 921, 

0. 121; 17 Jur. 400, og 


W. R 818,0 Cox. С.О. 148. 
3 R. 842. 


Fa 


evidence. 1f they had not appeared, they 
would have run the risk of either a prosecn- 
tion or a proceeding under section 107. The 
defendant, at any rate, cannot be heard to 
urge that the plaintiffs need not have appear- 
ed before the Deputy Magistrate at that 
stage; it is not open to him to suggest that 
his complaint was so manifestly false and 
frivolous, that the plaintiffs might have safely 
allowed the inquiry, whereof they had notice, 
to proceed ez parte. In our opinion, there is 
no escape from the position that there was a 
prosecution against the plaintiffs from the 
9th July 1910, when the complaint was 
made to the Magistrate, to the 2nd August 
1910, when the Magistrate decided not to 
proceed against the accused. The second 
ground cannot, therefore, be supported. 

In support of the third conténtion, vis., that 
the prosecution initiated by the defendant 
was not actionable, reference has heen made 
to Kandasams v. Subramania (1). That case 
is clearly. distingnishable ; the report does not 
show that the plaintiff was in any way 
injured by the proceedings taken against 
him. In the case before us, the plaintiffs 
assert that the proceedings have caused them 
loas, pecuniary and otherwise. This evidently 
is & question of fact which requires investi- 
gation. The third ground cannot consequently 
be supported. 


Inthe view we take ofthe matter, it is 
not necessary to discuss at length the con- 
tention of the appellants that they are 
entitled to recover damages for defamation. 
It may be conceded that the claim was made, ` 
though not very explicitly, in the plaint ; 
bnt tke question was not raised in the 
issues and although the suit did not come 
on for trial, till more than ten months 
had passed after the settlement of issues, 
no attempt wes made in the interval to 
have them amended. In these circumstances 
the Subordinate Judge rightly refused io: 
entertain the question of damages for de- 
famation, which was sought to be raised in his 
Oourt for the first time in the course of argu- 
ment at the trial 


The result is that this appeal ія allowed, 
the decree of the Subordinate Judge dis- 
charged, and the case remanded to him for 
trial on the merits asa suit for damages 
for malicious prosecution. The plaintiffs 
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are entitled $o their costs іп this 
Oourt; they willalso have hearing fee in 
the Court below, which we assess at ten 
gold томи. Under section 13 cf ihe 
Court Fees Act, we direct that the amount of 
the Court-fee paid by the plaintiffs on the 
memorandum of appeal presented to this 
Court be refunded to them. 

Ввлонсворт, J.—I agree. 


Appeal allowed’; (ase. remanded. 


MADRAS HIGH COURT. 
`Овтатнл Orvin Surr No. 877 or 1918. 
April 28, 1914. 

Present:—Sir Charles Arnold White, Kr., 
Chief Justice, and Mr. Justice Tyabji. 
Tas HINDUSTAN ASSURANORE AND 
MUTUAL BENEFIT SOOIETY, Lro.— 
—PLAINTIYFS 
UOTEUE 
Rat MULRAJ asp OTHERS—DEFENDANTS. 

Givi Procedure Code (Act V of 1008), ss. 22, 23, 

24 151—Cowst «ot. subordinaia to High Court, whether 
sabla io—~Onginal nde of High Сом, mut 
pendmg 1%, whether can be  irassferred —Inherent 
poer, esercuse of —ftay of suit, grownds for—Abuss of 
process of Court—Forum. 
+ Beotion 28 of the Oivil Prooedure Code does nob 
apply where the Court m which the suit has been 
instituted is not a Oourt subordinate to a High 


Therefore a suit pending on the original side of 
the High Oourt cannot be transferred under the 
provisions of the above section nor oan the pro- 
ceedings be stayed when the cause of action or & 
cause of action arose within the jurisdiction of the 
Court. 

A High Oourt has an inherent j to stay 
any mit which is an abuse af the process of the 
Court, 

But where the parties ina defamation suit do not 
reside within the jurisdiction of the h Ооп and 
the plaintiff proves that he has been defamed and 
that the defamatory matter has been published 
within the 10001 limits of the jurisdiction of the 
Oourt and that he has suffered damages within the 
local limita of the jurisdiction of that Oourt by 
reason of the publication, it cannot be said that 
the institution of the suit in the High Oourt is such an 
abuse of the process of the Court aa to invoke its in- 
herent jurisdiction to stay the sult 

Per Tyabjs J--The ріал? .have the choice of 
the forum and their choice should not be restricted 
because the defendants may find Ч more difficult 
to make their defence in one forum than in 
another, 


The case first came up for hearing be- 
fore Mr. Justice Sankaran Nair in Ohambers 
while sitting on the original side, who 
referred it to в Division Bench by the 
following 


ORDER.— That the question involved in 
this application, whether the hearing of a anit 
may be indefinitely stayed under sections 22, 23 
and 24 and 151 of Act V of 1908 and whether 
this is a fit саве in which the hearing should 
be stayed, and the same is hereby referred 
toa Division Court under rule 177 of the 
Rules of the High Court, 1902, and that the 
plaintiffs do, on or before the 21st day of 
April 1914, file in Court their counter- 
affidavit. 

Mr. O. Р. Ramancumi . Atyar, 


for the 
Plaintiffs. : 
S. Rajagopala Aiyar, 


Mr. T. for the 


Defendants. 
ORDER. 


Traw, J.—This spplication has been 


referred to us by Mr. Justice Sankaran Nair 


sitting in Chambers on the Original Side of 
the High Court underrule 177 of Order KV 
of the Bules of the High Court of Madras. 
We are, therefore, sitting as the High Court 
in its Original Oivil Jurisdiotion, and not in 
the exercise of the Appellate Jurisdiction in 
appeal from decisions in the exercise of 
its Original Jurisdiction. 

The application is that all further proceed- 
ings in this suit which has been instituted 
on the Original Side of this High Court 
be "indefinitely stayed under seotions 22, 28, 24 
and 151 of Act V of 1908." The suit is 
instituted by a limited liability Oompany 
for recovering damagea for defamation from 
the editor, printer and publisher qf в news- 
paper in Lahore. 

Section 22 of the Civil Procedure Oode 
refers to cases where a guit may be instituted 
in any one of two or more Oourta, and is 
instituted in one of such Courtes. In such 
cases an application may. be made by any 
defendant for transfer of the suit to another 
Court. Section 29 does not provide to which 
Court the application for transfer haa to be 
made. That matter is provided for in section 
28. The anb-section of section 28 which is 
suggested as being applicable is snb-section 
8. That’ sub-section, however, refers to the 
case where the several Oourta having 
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jurisdiction are subordinate to different 
High Courts. One of the difficulties in the 
way of applying this sub-section to the 
present case is that the two Courts which 
the applicant suggests have jurisdiction, 
vis., ü the Original Side of the Madras 
High Court, (2) the Ohief Court of the 
Panjab cannot be side to be “subordinate 
to different High Courte.” The section 
defining which Courts are subordinate to 
the High Court is section 3 of the Civil 
Procedure Code. Section 3 refers to District 
Courts, but not to the High Court in the exer- 
cise of ite Original Civil Jurisdiction. Бөс- 
tion 2 (4) defines a "District" во as to include 
the local limits of the Ordinary Original 
Civil Jurisdiction of a High Court; but it 
does not refer to the High Court in the 
exercise of its Ordinary Original Juris- 
diction ав а District Court. The collocation 
of words ir section 3 does not suggest that 
it was intended that the expression “Dis- 
trict Court? should be applicable to the 
High Court, and section 8 (15) of the 
General Clauses Асі prevents the High 
Court in the exercise of its Ordinary 
Original Civil Jurisdiction being included 
in the expression “District Judge,” and 
clause (24) of the same section defines a 
High Court in terms which do not throw 
any lighton the question I am considering. 

It seems to me, therefore, very doubtful 
whether the provisions of sections 22 and 
23 can be said in their terms to apply 
to the present case. Subject to this doubt, 
I agree with the learned Chief Justice in 
his remarks on these two sections and his 
examination of the Indian authorities on this 
point. - 

The application is, however, supported 
before us mainly on the ground that we 
have under section 151 of the Civil Procedure 
Code inherent power to prevent abuse of the 
proceas of the Court. The existence of the 
jurisdiction cannot be denied. The circum- 
stances in which the Courts will in the ex- 
ercise of this jurisdiction stay proceedings 
on the ground that the process of the Court 
ів being abused, are referred to and explain- 
ed in Norton v. Norton (1), Egbert v. Short (2) 


902.290 (1909) 10h. 471 ab p. 481; 77 L J. Oh. 812, 


(2) 1907) 2 Oh. 206 ab p. 210, 76 I. J. Oh. 520; 97 
T 90, 58, T. L. B. 568. 


and Lagan v. Bank of Scotland (8). 

These decisions refer to cases where the 
cause ofaction had arisen outside England 
and ‘where the English Courts were sought 
to be given jurisdiction on the ground that 
the defendant was, at the time when the writ 
was issued, residing within the jurisdiction 
of the English Courts, In the case now before 
us, the learned Pleader for the applicants 
asked us to decide the case on the basis 
that it must be assumed for the purposes 
of this application that the whole of the 
cause of action had arisen іп Madras. 
Where the jurisdiciton is sought to be snatch- 
ed from a Court by means of the accidental 
circumstances that the defendant happens 
temporarily 1o be within the jurisdiction of & 
Court other than that in the local limits 
of which Court he ordinarily resides, the 
case bears a very different aspect from such 
& case as the present. For the libel upon 
which this action is based expreasly refers 
to the local agents of ‘the limited 
liability Company | which is alleged to have 
been libelled, «nd “the attention of the local 
Government of Madras is most respectfully 
invited to the letters” by the editor of 
the newspeper. The facts, therefore, that 
have to be determined in deciding this 
suit have direct reference to the conduct 
of the local agents of the Madras branch of 
the Oompany. In these circumstances the 
plaintiffs may well claim that inasmuch as 
the question on which they seek adjudi- 
cation has reference to people residing in 
Madras and the aots that will be subject 
of investigation have taken place in Madras, 
it would be more beneficial to the plaintiffs 
that the suit- should be tried by the 
Court in Madras., It cannot be said that 
in these circumstances the facta before 
us have any analogy to such facts 
цз were before the English Courts in the 
decisions cited to us. There it was clearly 
pointed ont that the plaintiff was seeking 
н put the defendant in the position referred 

to by Vaughan Williams, L. J., in Norton 
v. Norton (1). He saya: “I have come to the 
conclusion, not only that this is a case in 
which it in more natural and more conyenient 
to try the question in dispute in India, 
because the settlement was made in India 


(8) (1900) 1 К.В. 141; 75 L. J. K. B. 21& 941, Т. 
153, 22 T. L. R. 187; 54 W. В. 270, 
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and refers entirely to property in India, 
but, further, that Mrs. Norton has brought 
the action in England, not for the purpose 
of any legitimate advantage which she 
might gain by so doing, but for the purpose 
of putting her husband in such & position 
thet he would be parctically compelled to 
settle the action.” Inthe present case owing 
to the facta towhich I have referred, it seems 
to me to be clear that at least on the 
materiala now before us it is impossible 
to say thatthe plaintiffs have brought the 
suit in Madras not for the purpose of any 
legitimate advantage which they might gain 
by so doing,-but for the purpose of putting 
the defendanta in such @ position 
that they will be practically compelled to 
settle the action. Conceding for the purposes 
of the application that thedefendants may 
have some difficulty in proving their cases 
that they may find it necessary to examine 
their witnesses on commission, it is the plaint- 
iffs who have the choice of the forum and 
it does not follow that because the defend- 
anis may find it more difficult to make 
their defence in one forum than in another, 
the plaintiffs should be restricted in their 
choice. That difficulty may be a matter 
which the Judge trying the action may 
take into consideration when the defence is 
before him. It does not prevent the plaint- 
iffa from bringing a suit in the Oonrt 
which they may find more vsonvenient, 
unless for some euch reasons as have been 
referred to in the decisions of the English 
Oourts. . ` 


J, therefore, agree that the application must 
be dismissed with costs. | 


Wamra, С. J.— This matter came before ` 


tho learned Judge sitting in Ohambers’ in 
the Original Side of this Court and under 
rule 177 of the Original Side Rules he has 
referred it to us. А guit has been instituted 
in this Court for damages for an alleged 
libel in & newspaper. A Judge's summons 
has been taken out by the defendanta, in 
which they ask for an order that all further 
proceedings in the suit in this Court should be 
stayed and for а direction that the plaintiffs 
should file their sui$ in a proper Court in 
the Punjab. It has not been seriously 
argued that-it would be within our powers 
to direct the plaintiffs to file the suit in a 
proper Cour} in another Province, The 


contention has been that the case is one 
in which we ought to make an order stay- 
ing alf further proceedings .in the suit in 
this High Court. ' 

The plaintiffs are a limited liability Com- 
pany with their registered office at Gujran- 
wala near Lahore. The paper iu which the 
alleged libel was published is printed and 
published at Lahore. It is not denied 
that there has been publication of the 
alleged libel in Madras. The question as 
to whether the cause of action for this suit 
arose wholly within the local limits of the 
jurisdiction of the Madras High Court has 
not been &rgued by the learned Vakil for 
the defendanta: but for the purposes of 
this application he is prepared to assume 
that it did. Assuming that the matter ig 
libellous, publication within the jurisdic- 
iion being admitted, I ihiuk' there can 
be no question that the cause of action 
or a cause of action with reference to 
this alleged libel arose within the juris- 
diction. We have been saked to make an 
order staying the suit on two grounds: first, 
under express provisions of the Code, and 
secondly, in exercise of the inherent jurisdic- 
tion which is now reoognised in seotion 151 
of the Code. The express provisions are 
sections 22 and 28 of the Code. Section 22 
provides as follows: " Where a anit may be 
instituted in any one of two or more Courta 
and is instituted in any one of such OCourta, 
any defendant...... тау.......... &pply to have 
the suit transferred to another Court, and the 
Court to which such application is made 
M shall determine in which of the several 
Courts having jurisdiction the suit shall 
proceed.” (І assume this suit could have 
been instituted in a/Punjab subordinate Court 
or in the Madras High Oourt, though damages 
are only claimed in respect of the publi- 
cation in Madras). The first sub-section 
of section 23 clearly does not apply. Then 
the section goes on фс say: “ Where sach - 
Courts are subordinate to different Appellate 
Courts but to the same High Court, the 
application shall be made to fhe said High 
Court.” The case does not fall within sub- 
section (2). Sub-section (8) gays: “ Where 
such Courts are subordinate to different High 
Courts, thea pplication shall bemadetothe High 


‚ Court within the local limits of whose juris- 


djstion the Оош+ in which the suit is brought 
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is situate.” The Court in which this suit has 
been instituted is not a Court subordinate 
to n High Court. Therefore, section 28 does 
not apply. It was argued that section 22 
gives the jurisdiction and section 23 could 
not. out it down. It seema to me, however, 
that the two sections should be read together 
and if we find that section 23 contains no 
provision as to the Court to which the 
application should be made, it may reasonably 
be held that section 22 has no application to 
the particular facta of this case. Moreover 
sections 23 and 24 deal with the power of 
the Oourt to transfer, not with the power 
of the Court to'stay. Certain authorities 
have been cited. The first саве was Tula Ram 
v. Harfiwan Dass (4). That was а case in 
which the application was made under section 
. 94 of the old Oode and the suit which was 
asked to be stayed was not instituted ina 
High Court, but in a Court subordinate to 
the High Court, and the learned Judges 
while intimating that they had jurisdiction 
declined to exercise it. (ебет v. Ruckchand 
Mohla (5) is a decision of Mr. Justice Scott 
sitting alone. In some respecia it is not 
unlike this case. There the plaintiff brought 
a suit in the High Court of Bombay claiming 
damages for libel. He had previously 
brought а guit in the Court of the Deputy 
Commissioner of Oentral Provinces in which 
he had asked for damages for wrongful 
dismissal. Ап application was made by the 
defendantin the suit in the Bombay High 
Court asking for an order staying the 
proceedings in the Bombay High QOourt. 
The learmed Judge, no doubt, assumed that 


he would have had jurisdiction to make the. 


order asked for. The question of jurisdiction, 
however, does not seem to have been argued 
and on the merits he declined to make any 
order. With reference to this suit before 
him, he makes the observation that the plaint- 
iff “desires to vindicate his character in the 
place where he ,alleges it has been defamed,” 
` and he adda: “I can find no authority for 
preventing him doing so.” Our attention 
has also been wn to & decision of the Oudh 
Judicial Oo ioner's Court in Rabban Bibi 
v. Sohadra Bibi (6). There again the facts 
were similar to those in Tula Ram v. Harjiwan 


Bus А. W. N. (1882) 164 


13 В. 178 
` (6) 20 Тай,'Оав 768. — 


Dass (4). Тһе application was for the trans- 
fer of a guit pending in & subordinate Court 
within the jurisdiction of the Oudh Judicial 
Oommiseioner'a Court and it was asked that 
the suit should be transferred to a subordi- 
nate Oourt within the jurisdiction of the 
Allahabad High Court. The learned Judge 
on the merits made an order that the sub- 
ordinate Court, subject to the jurisdiction of 
the Allahabad High Court, was the proper 
Court, having regard tothe real intereste of 
the parties and the general convenience of 
the witnesses, in which the suit shonld pro- 
ceed. The facts in the Oudh case are 
clearly distinguishable. As regards опг 
inherent jurisdiction, I have no hesitation in 
holding that apart from the express provisions 
of the Code there ів an inherent jurisdiction in 
the High Court to stay any suit which is an 
abuse of the process of this Court. The jurisdic- 
tion, in my opinion, existed prior to the Code 
of 1908 and it is recognised in section 151. 
Then the question is, in the circumstances, ін 
this suit an abuse of the process of this 
Oourt P I do not propose to read the whole 
afidaviton which the defendants rely, but in во 


- far as the affidavit consists of allegations of 


fact and not expressions of opinion, I am pre- 
pared to acoeptall theallegations in theaffidavit. 
Do those allegations establish that the bring- 
ing of the suit here is an abuse of the process 
of this Conrt Р We start with this that weare 
assuming for the purposes of this applica- 
tion—and the assumption seems to me to 
be well founded in law that the cause of 
&btion arose wholly within the jurisdiction, 
of this Court. The alleged libel is set ont in 
the plaint. It contains thig passage: “The 
attention of the Local Governmenta of Bengal, 
Madras, the Oentral Provinoea and the 
Punjab is most respectfully invited to the 
letters of our correspondents.’ These letters 
the plaintiffs say form part of the libel. That 
the articles were published in Madras is 
undisputed. The plaintiffs ask for damages 
so far as this Presidency is concerned. I do 
not think it necessary to dissuss what may 
be the legal effect of limiting their claim to 
damages accruing in this Presidency. But 
we do find that in the plaint they expressly 
lirait their claim. The learned Vakil for the 
defendants has not been able ‚Юю call our 
attention to any Indian case in which this 


' inherent jurisdiction has been exercised. The 
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principle, however, is well recognised sand 
has been given effect to in several English 
desisions. | would only refer to two cases, 
both of which curiously enough were Indian 
casos. In both cases disputes had arisen 
between husband and wife and in both cases 
the question was whether an action should 
proceed in England or in India. 

The first case is Norton v. Norton (1). That 
was а suit in which the plaintiff claimed an 
account under в settlement. The settlement 
had been made in India. The wife had gone 
to England and she alleged that she intended 
to reside in England permanently. The 
husband and one of the trustees af the settlement 
were served with a writ during their tempo- 
rary presence in England, and the husband 
and the other defendant applied to stay the 
proceedings in England. The application was 
in the Oourt of first instance refused, but on 
appeal an order was made staying the pro- 
ceedings in England. Vaughan Williams, 
L.J., in delivering the judgment of the Oourt 
of Appeal rays at pago 479: “In my opinion 
it must be proved to the satisfaction of the 
Court that either the expense, or the diff- 
culties of & trial in this country are 80 
great that injustice will be done—in this 
sense, that it will be very difficult, or 
practically impossible, for the litigant who 
is applying for the stay to get justice in 
this country.” It is scarcely necessary to 
observe that the facts of the present case 
do not come anywhere near the test suggested 
by Vaughan Williams, L. J. The other 
case is the case of Hgbert v. Short (2). There 
a deed of separation had been executed 
in India between the plaintiff and her 
husband. The “defendant was the trustee 
under the deed. There was default in 
paying the allowance under the deed, and 
the defendant happened to be in England 
on в holiday and he was served with a 
writ. He applied to have the proceedings 
stayed and they were stayed. The learned 
Judge in his order in staying the proceed- 
ings observes at page 214: “On the whole 
the conclusion at which I have arrived is 
that this action is brought in the tribunal 
in which ıt has been brought not bona fide 
for the purpose of obtaining justice, but 
for the purpose of harassing and annoy- 
ing the defendanta, and of obtaining some- 
thing to which the plaintiff may not in 
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justice be entitled.” It cannot be suggested 
in this case that if the plaintiff proves 
in this Court that he has been defamed, if 
he proves that the defamatory matter has 
been published within the local limite of 
the jurisdiction of this Court, and that he 
has- suffered damage within the local limits 
of the jurisdiction,—of this Court by reason 
of the publication it cannot be suggested 
that the sait is brought within the local 
limits of the jurisdiction of this Court “for 
the purpose," to use the words of the 
learned Judge in Hgbert у. Short (2), "of 
obtaining something to which he may not 
in justice be entitled.” It. seems to me 
that the defendanta have failed to make 
out that the institution of the suit in 
this Oourt is an abuse of the process of this 
Court. 

I would dismiss the application with 
costa, 

Application dismissed. 
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&xecuisd by parda- 
y—lerms not eeplawmed to her—Bud by 
persona of unsound mand Nest friend, whether a party. 
Ordmarily, & suit to recover poaseason of property 
oan only be braught by him in whom there is a present 
title to it, and by the appointment ofe Receiver no 
property beoomes vested in the Receiver. But this rule 
us subject to modifloation by the Legislature, and 
the Ogde of Civil Procedure empowers the Court to 
oonfer upon а Recerver all such powers оа to bringing 
and defending suits as the owner himself hag, even 
ifit may involve the setting aside of в vordable 
mestrument executed by one of the co-owners who 
thereby purporta to deal with the entire estate. 
- Where, therefore, one of two co-widows brought 
a amt against the other for в declaration that she 
was enüitled toa half share in the estate of the 
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deceased husband and for partition thereof, and the 
present plaintiffs were appointed Heoeivers under 
Order XL, гше 1 (d) of the Civil .Prooedure Code 
with the power to -bring and defend suits in ther 
own name and to use the names of the plaintiff and 
the defendant also, and where the present plaintiff» 
sued to ieoover péssession of certain immoveable 
property on the ground that в lease of 16th Beptem- 
ber 1906 purporting to have been executed by one 
of the widows in virtue of which the present defend- 
ant claimed to be e permanent tenant was таа 
Held, (1) that the oo-widows were the owners of 
the property and the suit in which the Receivers had 
been appointed comprised that propertyand that the 


Receivers were, therefore, ав competent to bring this - 


suit as the widows would have been; 

(2) that the omission of the Receivers to get leave 
in the first suit to bring this suit might have 
consequences adverse to them in that swt bot it 
оопа not affect their power to bring this suit. 

The Lunacy Act contemplates the question of 
lunacy or sanity at the time of the inquiry, there 
ia no provision m it that the inquiry shall extend to 
the ascertainment of the period at which the 
alleged lunatic first became of unsound mind. 

Where, therefore, lunacy proceedings commenced in 
November 1906 and the widow who had executed the 
lease in September 1906 was found on the 24th 
September 1007 to be of unsound mind and incapable 


of ma g her own affairs. . 

шич) that the flnding did not oarry things back 
further than the inquiry which oommenoed in Novem- 
ber 1900 and notwithstanding the result of that 
inquiry the burden still rested on the plaintiffa of 
showing that she was of unsound mind on the date 
of the oxecntion of the lease; 

(2) that the executant of the lease being of 
unsound mind at tho time it was executed, it 
created no title in the present defendant and the 
plaintiffs’ right to possession was not berred; 

(8) that even if lunacy bo not established, the leaso 
was void as ita terms were not adequately explained 
to the executant, a pardasuthin lady of weak 
intellect, and was not understood by her; 

(4) that the Heoeivers were competent plaintiffs 
even if the lease be held to be not void, but voidable; 

(5) that even if a lunatio's managercan sue still there 
is no estabhahed rule of practice in this High Court 
that requires suits relating to the lunatio's property 
to be brought by him and not by the lunatic and that 
on the contrary the Code of Oivil Procedure contem- 
plates suits by persons of unsound mind whether so 
adjudged ог not and thar though ft із true thet a person 
зо incapacitated has to sue by next friend, yet a next 
friend is not а party and the absence of a next friend 
is immaterial. 

Appeal against a decree of the Subordinate 
Judge of 24-Pargansa, dated 9th June 1918. 

Dr. Rash Behary Glose, Babus Binods 
Behari Mukherjee, Kritanta Kumar Boos 


and Satyendra Nath Mukherjee, for the 
Appellant. 

' Mr. B. Ohakraburty, Counsel, Babus Provash 
Ohandra Mitra and Norendra Ohandra Bose, 


for the Respondent, 
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JUDGMENT. - 

Jaxkixs, C. J.— This appeal arises ont of 
& suit instituted in the first Court of the 
Subordinate Judge of the 24-Parganas to 
recover possession of immoveable property 
in Bhowanipore, known ая 7 Russa Road. 

The plaintiffs are the Receivers of the 
estate of the late Gopal Lal Seal, and the 
contesting defendant and sole appellant (to 
whom I will hereafter referas the defendant) 
is Haji Kassim Mamooji. 

The plaint includes & prayer fora decla- 
ration that & lease executed by Nayan 
Manjari Dassi, one of Gopal Lal Seal’s two 
co-widowa, is void and inoperative. 

The defendant, on the other hand, main. 
tains that he has a good title to the pre- 
mises as their permanent tenant and con- 
tends that in any case the plaintiffs are 
not competent to bring this suit. I will 
first give a short narrative of the events 
that led up to the appointment of the 
plaintiffs ав Receivers of Gopal Lal Seala 
estate, ; 

Gopal Lal Seal, who was admittedly the 
owner of the property in suit, died on the 
25th of May 1897, withont issue, but sur- 
vived by his two widows, Kumudini Dasi 
and Nayan Manjari Dasi, who thus be- 
came his heiresses in the absence of a 
testamentary disposition. On the 15th of 
June 1902 Kumudini applied for Letters 
of Administration to the ostate of her 
deceased husband. The application was 
opposed, and was numbered as Suit No. 9 
of 1902. * 

On the 21st of July, Gopal Lal Seal’s 
mother and another propounded an: alleg- 
ed ҰШ о? the deceased, and their applica- 
tion, being opposed, was numbered as Suit 
No. 11 of 1902. Mr. Donogh was appointed 
Administrator pendenie lie in Snit No. 11 
of 1902, but in Auguat 1908, Probate was 
refused and so his appointment terminat- 
ed. In the same month Mr. Belchambers 
was appointed Administrator pendente lite in 
Suit No. 9 of 1902. 

On the 8th August 1900 Nayan Manjari 
commenced Suit No. 666 of 1906 against 
her co-widow. It was afterwards numbered 
427 of 1907. | 

By this suit Nayan Manjari sought a 
declaration that she was entitled to a half 
sharp in the estate of Gopal Lal Seal for 
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» 
the estate of a Hindu widow, and prayed that 
the properties might be partitioned and her 
share allotted to the plaintiff. v 

On the 29th January 1908 Suit No. 9 of 
1902 was withdrawn, and Mr. Beloham- 
bers, the Administrator pendente lite, was 
discharged. On the same day a decree 
was passed in Suit No. 427 of 1907 and 
thereby Messrs. Shamal Dhone Dutt and 
Norendra Lal Dey were appointed Receivers 
of the -moveable property and of the 
rents, issues and profits of the imfnoveable 
property ;belonging to the estate of Gopal 
Lal Seal? 

By an order of the 8th January 1910 in 

Suit No. 427 of 1907 the present plaintiffs, 
Mr. P. Chowdburi and Mr. К. В. Dutt, were 
appointed Receivera in the place of Mr. 
Halder, who had succeeded Messrs. Dutt and 
Dey іп that office with all the powers pro- 
vided under Order XL, rule 1, clause (4), 
. of the Civil Procedure Code, subject to 
certain exceptions not -material to this 
case, and it was further ordered that the 
Receivers should have -power to bring and 
defend suits in their own name and also 
“should bave powerto usethe names of the 
plaintiff and the defendant who were to be 
indemnified out of the estate and effects of 
the intestate. 


On the 25th of October 1911 this suit 
was instituted and on the 22nd March 1912 
an order was made in Suit No. 427 of 1907 
that the Receivers be at liberty to continue 
the present suit. 

It is in these circumstances that the plaint- 
ifs claim that they are competent to main- 
tain this suit. But before I deal with this 
, point, I will explain the defendant’s relations 
with the property. 

As far back as 1893 the defendant be- 
came в tenant of the property, and though 
a difficulty was experienced in obtaining 
a formal lease, this at length was granted 
for a term of 15 years to expire in Novem- 
ber 1908. The person named as lessee 
was Ismail Khan Mohammad, but it has 
been accepted by both aides befcre us that 
he was & benamdar for the defendant, Haji 
Kassim Mamooji. 

But though this tenanoy terminated on 
the 15th November 1908, the defendant 
claims to. bea permanent tenant under a 
‘lease of lóth September’ 1906, which pur- 
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ports to be executed by Nayan Manjari 
Dasi. It is the plaintiffs’ case that this 
lease is invalid, and so it is that they claim 
to be entitled to recover posséssion. First, 
then I will consider the plaintiffs’ right to 
впе іп their own names. 

Ordinarily, no doubt, a suit to recover pos- 
session of property can only be brought by 
him in whom there is a present title to it, 
and by his appointment no property becomes 


‘vested in a Receiver. 


But this rule, like all others, is subject 
to modification by the Legislature and the 
only question for our consideration is whether 
in India there has not been such a modifica- 
tion in favour of a Receiver. 

It is profitless to discuss the English cases 
on the subject or to seek for guidance from 
American decisions ; іп England there is no 


‘such statutory rule as there is here, and I 


have no means of ascertaining what the 


‘American Law is. 


Moreover, there is ample material in 


‘Indian enactments and authorities to afford 


а olue to the solution of the problem pro- 
pounded. Originally a Receiver could not 
sue; thia is shown by the decision of Phear, 
J., in Willanson v. Gangadhar Sirkar (1). 
That decision was in 1871. In 1877, how- 
ever, was passed the Civil Procedure Code 
of that year; and in it wascontained the 
provision which now finds a place in Order 
XL, rule 1, of the present Code (see section 
The preeent 
Code empowers the Court to confer upon 
a Receiver all such powers as to bringing 
and defending suits as the owner him. 
self has. 

This provision i8 shown by decisions in 
Calcutta, Madras and Bombay to have 
been understood by those Oourts as 
authorising suits by Receivers, and though 
I am not aware of any judgment in 
Allahabad to the same effect, I have not 
met with any decision ina contrary sense. 

The words of Order XU, rule 1, warrant 
this view, and І see no reason for putting a 
narrower construction on the words, or 
for holding that they do not empower 
Receivers to bring a suit for recovery of 
possession of immoveable property, even 
though it mayinvolve the setting aside of 


(1) 6 B. L. В. 488, 
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& voidable instrument executed by one of 
the owners who thereby purports to deal 
with the entire interest. 

The co-widows of Gopal Lal Sea? are 
the present owners of the property : and 
the suit in which the eiue have been 
appointed comprises that property. The 
“Receivers, therefore, are as competent to 
bring this suit as the widows would.have 
been. It is true, they did not getleave to 
institute this suit in Suit No. 427 of 1907. 
This omission may have consequences ad- 
verge to them in that suit, but it cannot 
affect their power to bring this suit, nor 
has any reliance been placed on this omis- 
sion before us. 

The next pointthat calls for considera- 
tion is whether the instrument of the 16th 
September 1906 furnishes the defendant 
with an answer io the plaintiffa’ claim for 
possession. 

If it was a valid document, it would, for 
it purports to create a permanent tenancy 
in the defendant’s favour. Its validity, 
however, has been attacked on many 
‘grounds. Thos it is aasid (1) that Nayan 
Manjari, the sole executant, was of un- 
sound mind, (2) that at any rate she was 
an illiterate pardanashin lady of weak in- 
telleob, whose execution of the lease was 
procured without explanation to her of its 
terms or comprehension by her of its 
effect, (3) that at the time of its execution 
Mr. Belchambers was Administrator pen- 
dente kie and that she had no interest in 
or power over the property, and (4) that her 
interest in the property. did not extend 
beyond & half share. 

On all these points the Sub-Judge has 
come to & conclusion adverse to the de- 
fendant against whom he has passed the 
decree from which the present appeal has 
been preferred. 


First, then, I will deal with the plea of 
Nayan Manjaeri’e insanity. This unhappy 
l&dy's predicament has been so constantly 
before the Court in the several litigations 
in which she is involved that it is parti- 
.cularly {necessary that we should be on our 
guard notto import into this case know- 
ledge derived from other sources, and to 
Bee that our decision is based only on the 
materials afforded by the record in this 
guit. 
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The issue for determination is whether 
Nayan Manjari was of unsound mind on the 
16th September 1906. 

We start with this that Nayan Manjari 
is admittedly now of unsound mind. 

She was found to be of unsound mind in 
proceedings under -Act XXXV of 1858 in- 
stituted as far back as November 1906. 
By his order in those proceedings of the 
24th September 1907 the District Judge of 
the 24Parganas held_that there could 
be no reasonable doubt that she was of un- 
Bound mind and incapable of managing her 
affairs. The Act, however. contemplates only 
the question of lunacy or sanity at the 
time of tbe inquiry; there is no provision 
in it that the inquiry shall extend to the 
ascertainment of the period at which the 


.&lleged lunatic first became of unsound mind! 


Bodhnaratn Singh v. Omrao Singh (2). 
Во the finding of the learned District Judge 
does not carry us back further than the. 
inguiry, which commenced in November 
1906; so notwithstanding the result of that 
inguiry the burden still rests on the 
plaintiffs of showing that she was of un- 
sound mind on the 16th of September 1906; 
The learned Judge was satisfied that this 
burden was discharged and his estimate 
of. the evidence on this point must neces- 
sarily carry great weight with uson up. 
peal. It may, I think, be fairly said here, 
as it was in the Privy Council decision I 
have cited, that the burden becomes of a 
much lighter character when we find that 
the inquiry which resulted inthe adjudi: 
cation of lunacy  supervened within two 
months of the critical time, the date of 
the execution of the lease. There is no 
reason to suppose that this unsoundneas 
of mind could be fairly attributed to any- 
thing that ocourred in the interval. On 
the contrary we find the lady's mental 
condition called in question, though  un- 
successfully, as far back as 1892. But 
more significant of the estimate formed 
in the family of her previous mental 
condition is the application on the 14th 
of July 1906 preferred by her two paternal 
uncles under Act XXXIV of 1858. This 
apparently was rejected simply owing to 
their failure to procure a medical certificate 
in support of their allegations, a failure 


(3) 18 МТА. 510, 6 B. L. В. 500; 15 W. B. (P.0.); 
2 Bar. P. C. J. 607; 20 Е.Б. 644. 
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due, no doubt, to the fact that she was 
then residing inthe house of her maternal 
uncle, Kuchil Lal Sen, in Muktaram Babn’s 
Street. Kuchil Lal Sen, who had every 
‘opportunity of knowing Nayan Manjari’s 
mental condition, has deposed before the 
Subordinate Judge that in July and September 
1906 it was the same as in July and 
September 1907, and on this the learned 
Judge relied as he certainly was entitled 
^ to do, and I say this, notwithstanding the 
contention before us, that Kuchil war 
entrapped into this estatement. In addition 
to this there is the evidence of  Gour 
Mohun Dey, the brother of the co-widow 
Kumudini. He deposes to her insanity from 
1908. His evidence is undoubtedly 
- to ariticism, and the learned Judge does 
-not expressly refer to it, so that it would 
be safer not to attach any great weight 
toit. _ 

The Subordinate Judge was obviously not 
impressed with the evidence by which it was 
sought to prove Nayan Manjari’s sanity at 
the date of the lease, and on this I am 
in ful agreement with him. In so saying 
I do not forget that, in course of the 
argument before us, we were repeatedly 
reminded of the part taken by the Re- 
gistration Olerk, but I attach little or no 
importance to it. The Sub-Judge, therefore, 
was (in my opinion) justified in his con- 
'elusion that it is clear that in September 
1906 Nayan Manjari was of unsound mind 
and incapable of managing her affairs 


But if she was of unsound mind then, 
it is conceded, in view of the interpretation 
.placed by the Privy Oouncil on the Oon- 
_tract Act, that the lease was void. If 
our decision were final, this would be 
sufficient for the disposal of this appeal ; 
but as the case may go further, it is right 
that 1 should discuss it on the hypothesis 
that lunacy on the critical date was not 
established: Tarakant Banerjes v. Puddomoney 
Dosse (3). This, therefore, I will proceed 
to do, though it must not be supposed 
that in so doing I feel any doubt as to the Sub- 
ordinate Judge’s conclusion on the question 
of Nayan Manjari’s sanity. Nayan Manjari 
‘on the 16th September 1906 was a 
pardanashin illiterate lady, apparently with 

(8) 10 М.Т A 476 at p.488, 5 W. В (Р. О.) 68; 
1 Snth. P. О. J. 681, 2 Bar. P. О. J. 184 19 Е. В. 1052. 
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no knowledge of English, and even if, as 
I assume for the present purpose, she waa 
not a lunatic, she undoubtedly was of weak 
intellect. And yet it is to her that the 
defendant went for his permanent lease, 
though there was an Administrator pendente 
lite, Mr. Belchambers, and a senior co-widow 
в co-sharer with Nayan Manjari, aa to whose 
sanity there never had been any question. 
The evidence further shows that at this 
time there was a firm of Attorneys acting 
for Nayan Manjari; still they were not 
consulted, and the lawyer who is suppos- 
ed to have represented her in this trans- 
action is Mono} Mohun Bose, a Police 
Court Pleader. It is clear beyond doubt 
that this Police Court Pleader in no way 
protected Nayan Manjari, and did not 
even take the trouble to ascertain the facta 
necessary for giving her sound advice, 
nor did Кас] in any way look after the 
lady's interests or give her any effective 
advice. As he himself says: “the trans- 
action was completed in hot haste,” such 
hot haste” indeed was there that tho lease 
still contains blanks. The evideuce that the 
document wes read or explained to her or 
its contents or purport understood by her 
is not worthy of oredit, and this omission is 
all the more serious as the document was in 
English, a language Nayan Manjari is not 
shown to have understood. The Subordinate 
Judge on a consideration 6t the evidence cams 
to the conclusion that the document was not 
read over and explained to Nayan Manjari, 


` that she did not know what she was doing, 


but executed the lease without knowledge of 
its contents, and that she had no independent 
advice. 


In my opinion this conclusion is justified 
by the evidence and l agree with it. Even 
therefore, -if my finding that Nayan Manjari 
was insane be not accepted, still the trang- 
action is one which cannot stand. 


It has, however, been argued that apart 
from lunacy the transaction would be void- 
able and not void, and, therefore, it is urged 
it could not be avoided by any one but 
Nayan Manjari and ina suit to which her 
manager was в pariy. І am not aware of 
any case in which it has been directly 
disenssed and determined whether such a 
transaction is void or voidsble, butin Lula 
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Mahabir Prasad v. Musammat Taj Begum (4) 
Lord Moulton, delivering the judgment 
of the Privy Oouncil in the case where 
the bond of a pardanashin lady саше in 
question, said: “It follows, therefore, that 
ва against the present appellants 16 must 
be taken that the terms of the morigage- 
bond were extortionate and that the lady, 
the mortgagor, did not understand the 
‘effect of the deed by reason of its not having 
been adequately explained to her. The 
deed is, therefore, void and cannot be en- 
forced agginst her." ; 

It is ergued before us that Lord 
Moulton’s ` remarks were not directed to the 
distinction between a deed that was void 
and one that was voidable, and that, there- 
fore, they must not be read too literally. 
]n the absence of a more searching argu- 
ment than that addressed to ua, I must re- 
frain from expressing any definite opinion 
on the question whether the deed of a 
pardanashin woman is void ог voidable, 
or whether each case must not depend on 
ite own  peouliar circumstances. And I 
am the more impelled to this course, for, 
in the view I take and have already er- 
pressed, the Receivers sre competent 
plaintiffs even if the lease ія not void but 
voidable. It is sufficient for the purpose 
of this case to hold, as Ido, that the evi- 
dence does not satisfy me that the lease 
on which the defendant relies was explain- 
ed to the Jady or understood by her. 

' Therefore, tne defendant has failed to 
discharge the burden of proof that lay on 
him, and the Receivers are entitled to rely 
on this defect in his proof whether the 
lease be void or voidable. I do not over- 
look the argument that if the lease is only 
-yoidable, the suit is incompetent in the sb- 
sonce of the manager. It is contended that 
to avoid the transaction the manager is & 
necessary There is authority in 
England for the view that the Committee 


should ordinarily be & party where a tran-. 


saction is sought to be avoided on the 
ground of lunacy; but on the hypothesis 
with which I am now dealing, the lease ів 
impugned on the ground not of the lady's 
lunaty, but of the inadequate protection of 
a pardanashin lady. Moreover, even if a 
lunstio’s manager can sue, still there is no 

(4) 28 Ind. Ова. 042; 21M L.J. 18; 1 L W. 069; 
ie 0. W. N. 102. 
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established rule of practice in this High 
Court that requires suits relating to the 
lunatic's property to be brought by him, and 
not by the lunatic. 

On the contrary the Code of Civil Pro- 
cedure contemplates suite by persons of 
unsonnd mind, whether so adjudged or not 
(ме Order XXXII, rule 15, and Appendix 
A, “Descriptions of parties in particular 
cases”). It is true that а person so iu- 
capacitated has to sue by в next friend; 
bot a next friend is not & party, and the 
absence of a next friend in this suit is 
immaterial. In any case the objection is 
one of pure technicality and it cannot be 
suggested that the absence of the manager 
has affected the merits of the case. And 
section 99 of the Code provides that no decree 
shall bo reversed or modified for error or 
irregularity not affecting the merits or 
jurisdiction. То sum up, then, this appears 
to me to bea peculiarly gross case of over- 
reaching a lady- who was in в special 
degree in need of advice and protection. 
I have already expressed my opinion that 
she was of unsound mind at the date of 
the lease. If I am wrong as to that, still 
it can hardly be denied that her mind was 
seriously unbalanced. In this transaction, 
she received no advice and no protection, 
ond in place of her ordinary Attorneys, an 
uninformed Police Court Pleader professed 
to act for her. No explanation is forth- 
coming why the defendant should have 
gone to her for the lease, and not to the 
Administrator pendentes lite or the senior 
and apparently sane co-widow, and in the 
absence of explanation the course pursued 
is eminently calculated to excite suspicion. 
And over and above all this the transac- 
tion was one of grave and obvious 
improvidence. : 

I, therefore, hold that the lease on which 
the defendant relies has created no title 
in him which bars the plaintiffa right to 
possession, though they опу аце as 
Receivers appointed by the Court. It was 
somewhat  feebly suggested in the course 
of the appellants opening that certain 
Small Oause Court proceedings estopped 
the plaintiffs from denying that the de~ 
fend&nt wasa monthly tenant and so en- 
titled to notice to quit. But the defend- 
ant declines to be treated as a ‘monthly 
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tenant, and when the.Vakil for the re- 
spondent proposed to deal with this point 
in the course of his argument, he was 
stopped by his opponent, who said he did 
not press it. Т, therefore, need not deal 
further with this plainly unsustainable 
plea. No other argument than those with 
which I have dealt -was advanced as afford- 
ing an answer to the. plaintiffs’ claim for 
possession. 


The result then is that the plaintiffs 
have (in my opinion) been rightly awarded 
& decree for possession. They are also 
entitled to the mesne profits which have 
been decreed, subject toa small reduotion 
of Ва. 68, the sum accepted by both parties 
s3 representing the brief period daring 
which mesne profits would not be payable. 
The plaintiffs had filed a cross-objection 
as to the amount awarded in respect of 
mesne profits, but they were out of time, 
and were abandoned without опг being 
asked to excuse the delay. The only topic 
that remains for consideration is the direc- 
tion as to Ње new rooms alleged to have 
been constructed by the defendant. This 
has been left for determination in execu- 
iion. But this is a survival of a procedure 
frequently condemned and по longer 
countenanced. It was a device commonly 
employed for the purpose of showing % 
more satisfactory return of work, but is 
not now sanctioned. The question involv- 
ed is-one that must be decided in the suit 
before a decree ia passed, and both ‘sides 
agree to our sending down an issue for the 
purpose of arriving ata final decision. We, 
therefore, send down the following issues: 
— What structures were erected by de- 
fondant No. 2 on the land in snit prior to 
the 15th of November 1908P А desoription 
should be given of the structures so erected, 
distinguishing such of the structures 
as come within clause 10 of the lease. Both 
parties will be at liberty to adduée evidence 
on this point, and the réturn to this Court 
should be made in four months. When 
the return is made, we will dispose of the 
whole case and will deal with the question 
of interest on the Government papers in 
respect of which a claim is made By the 
appellanta. 

N. R. OnATTEEJMA, J.—I agree. 

Dar remanded, 
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Babu LOKENATH SINGH AND OTHER£- 
DaPRADANTS —À PPELLANXTS 


versu 
Babu DHWAKESHWAR PROSAD 
NARAYAN SINGH—Puartirr— 


HESPONDWNT. 

Adverse possession, —Bnagl Land Registration Act (ҮП 
of 1876), а. 78— Registration of name, tohether proves 
possession— Possession of oo-tenant, when becomes ad- 
«erse— Character of evidence required to 
Assertion of hostile title—Knotwledge of co-tenané out of 
posssamon—Suit for partition—Court-fee—Actual or 
constructive possession mot proved— Plaintiff not entitled 
to maintain suit —Proper remedy—Leare to amend 
plasni—osts. 

The registration of е пале ofe person, under 
the Bengal Land Registration Ао, is some evidence of 
possession, buf does not necessarily prove that the 
person who has been able to get his namo substitut- 
ed in the place of that of his vendor is in posseesion 
of any share of the estate. 

To enable one of several co-tenanta to acquire title 
by adverse possession as against the others, his 
posseasion must be of such an actual, open, notorious, 
exclusive and hostile character as to amount to an 
ouster of the other oo-tenanta, that is, must have been 
such as to render him liable to an action of eject- 
ment at the suit of the со-бапапіа. 

-The evidence to show adverse possession by ono 
oo-tenant must be much olearer than between strang- 
ers to the title, and the hostile intent of the co- 
tenant in possession must be shown by unequivocal 
conduot. 

The ouster of the other oo-tenants, in order to render 
the possession adverse, need not be by violent 
or intimidating expulsion or repulsion; nor need 
notice of the adverse holding be actually brought 
home to the other oo-tenants by personal or formal: 
communication; but it ія sufficient, if the contrary is 
not proved, that the circumstances show that such 
knowledge may reasonably bo presumed. 

A person who has fafled to prove thatho had 
possession, actual or constructive of any share of the 
disputed pro гів nob entitled to maintain a mit 
for partition. remedy is by a suit for joint 
possession and partition and he mey be allowed to 
amend his plaint on terms as to payment. of costa, 
On the plaint in a suit so framed, Oourt-feos must be 
paid ad valorem. 

Appeal against the decree of the Subordi- 
nate Judge, second Court, Gaya, dated the 
llth June 1912. 

Dr. Rash Rehari Ghose, Babus Jogssh Оһаяйга 


Ray апа Bankim Ohandra Mukherjee, for the 


Appellants. 


Mr. S.P. Sinha, Babus Umakalé Mukherjee, © 
Hart Bhusan Mukherjos, Gonesh Dutt Singh and 
dmliioagada Ohowdhyrt, fac the Respondents, 
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JUDGMENT.—This appeal is directed 
against the preliminary decree in a suit for 
partition of joint property. The ‘subject 
matter of the litigation is village Pasraila, 
an estate which bears No. 2562 on the Reve- 
' nue Rolls of the Collector of Gaya. The case 
of the plaintiff is that one Gomti Koer had 
an one-anna share in this estate in respect 
whereof she was registered under the Land 
Registration Act, that on the 12th January 
1910 she conveyed her interest to him for a 
consideration of Rs. 3,500, that he has got 
his name substituted in the place of that of 
his vendor in the register, and that he has 
been in possession since the date of his 
purchase. He consequently seeks partition 
of the estate, so that separate lands may be 
allotted to him in respect of his share. The 
defendants resist the claim on the ground, 
amongst others, that neither the plaintiff 
nor his vendor had any title to the property 
and that, inany view, the plaintiff cannot 
Bue for partition as he was not in possession 
of his alleged share at the date of the 
institution of the suit. On these pleadings, 
віх issues were framed of which the first two 
raised: the question, whether the plaintiff 
has possession of the share sought to be 


partitioned and whether the suit. was 
maintainable. The other issues raised the 
questions of title and limitation. The trial 


was not restricted to any special issue, но 
far as wecan gather from the order sheet. 
The Subordinate Judge, however, has dealt 
with the case in his judgment as if only one 
issue had been raisod, namely, whether the 
plaintiff was in possession of an oue-anna 
share. On this question he has found in 
favour of the plaintiff and has made а pre- 
liminary decree for partition according to the 
shares stated inthe plaint. The defendants 
have appealed to this Court, and have 
contended.that, on the evidence, it should 
have been held that the plaintiff was not in 
possession of his alleged share, and the 
anit for partition should ‘consequently. have 
been dismissed. The first point for invesii- 
gation.is, whether the plaintiff was, at the 
date of the snit,in possession of the sbare 
of the estate claimed by him. 

The’ oral evidence adduced by the plaintiff 
to: prove his possession is extremely nunsatis- 
factory. The first witness who pledged his 
oath in suppers of the allegation that the 
plaintiff wag. in possession of the share 
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purchased from Gomti Koer, had no concern. 
with the village and was а casual visitor, 
though he gradually committed himself to 
assertions that he had seen the collections 
from tenants and had even supervised them. 
The plaintiff does not, however, produce any 
collection-papers, and the tenants from whom 
rent is said to have been collected have come 
forward on the side of the defendants to 
deny that they ever paid rent to the plaintiff. 
The second witneas who alleged that he 
actually collected rent from the tenanta 
pamed by him is equally unreliable. He 
does not produce collection-papers, which, 
if he is to be believed, were actually prepared. 
He admits that he was imprisoned in & 
criminal case. The third and last witness is 
a solitary tenant who alleges that he and < 
others pay rent to the plaintiff. This 
evidence in ita sum-total is not.very convino- 
ing and ig valueless when contrasted with 
the evidence on the side of the defendants, 
Five of the tenanta mentioned by the witness- 
ев of the plaintiff depose that they have 
never paid rent to the, plaintiff. They are 
supported by the pafwari, who proves oollec- 
tion of the entire rent on behalf of the 
defendants from the tenants and produces 
collection-papers to corroborate his story. 
The genuineness of these papers does not 
appear to have been seriously contested in 
the Court below. The oral evidence, asa 
whole, negatives the assertion that the 
plaintiff was in possession of a share of the 
estate. The conclusion derivable from the 
oral evidence accords with the indiéation 
furnished by the fact of (wo criminal cases. 
The purchase by the plaintiff is dated the 
12th January 1910, and an order by the 
Revenue Authorities was made on the 21st 
November 1910 to substitute his name in 
the place of that of his vendor. But dispute 
arose at once between the plaintiff and the 
defendanta, with the result that proceedings 
were instituted under section 144 of the 
Criminal Procedure Code on the 28rd 
December 1910. On the 23th March 1911, 
the Magistrate held that the sémendart 
Kachary to which the dispute related was in 
the possession of the defendante About 
the same time, one of the men under the 
plaintiff instituted a case against the present 
defendants under sections 147 and 879 of the 
Indian Penal Gode, arising.out of a dispute 
as to possession of some khud-kasht land in 
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the village. On the 24th March 1911, the 
Magistrate held that there was great doubt 
whether the master of the complainant had 
apy land in the village, and refused to take 
steps against the accused. The present suit, 
it is significant, was instituted immediately 
afterwards on the 318+ May 1911. 


On behalf of the plaintiff, it has been 
strenuously argued, however, that the posses- 
sion of the plaintiff is proved by the cireum- 
stance that his name was registered under 
the Land Registration Act. In support of 
' this position, reliance has been placed upon 
the cases of Ram Pershad Singh v. Iukhpats Koor 
(1) and Shyama Sundari Desya v. Mahomed 
Лотр (2). It may be conceded thatthe regis- 
tration of the name of a person under the 
Land Registration Act is some evidence of 
possession, but the weight to be attached 
to this fact must depend upon the circum- 
stances of each case. In the present 
instance, the name’ of the vendor of the 
plaintiff was on the register, and consequent- 
ly, under section 50 of Act VII of 1870, 
notice would issue to the transferor alone 
when the plaintiff applied to have his own 
name substituted. There is nothing to show 
that the defendants had notice of the appli- 
cation by the plaintiff or opportunity to 
contest it. We know, on the other hand, 
that when the plaintiff attempted to obtain 
a footing in the village purchased by him, 
the defendants offered resistance, leading to 
criminal proceedings which terminated in 
their favour. The mere fast that if the 
plaintiff were to sue the tenants for rent 
they might have no defence to the olaim in 
view of the provisions of section 78 of the 
Land Registration Act and section 60 of the 
Bengal Tenancy Act, does not show that the 
plaintiff had possession at the date of institu- 
tion of the suit by receipt of rent from the 
tenants. We hold, accordingly, that the fact 
that the plaintiff has been able to get his 
name substituted in the place of that of his 
vendor does not necessarily show that he is 
in possession of any share of the estate. 

Tt has finally been argued on behalf of the 
plaintiff that, inasmuch as he ia а oo-sharer 
with the defendants in respeot of the pro- 
perty in suit, he must be deemed in posses- 


, $2), 80 0. 391,7 О. W. N. 168, 5.Бош. І. R. 108; 30 
(2) 3 Ind. Cas, 698,90 1, J. 91 a£ p. 94 
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sion through the latter, . becausa there can 
prima Јасів be no adverse possession between 
co-tenants. In support of. this proposition, 
reference has been made to the oases of 
Baroda Sundari Deby v. Annoda Bundart Deby 
(8), Ittappan v. Mana Vikroma. (4),, Ujalbi 
Bribes v. Umakanta Karmoker. (b), Jogendra 
Nath Ваз v. Baldeo Das (6) and Shashi Bhu- 
shan v. Jatindra Nath Roy.(7). This position 
has been controverted on behalf of. the defend- 
ants and it has been contended: that there 
may be adverse possession by one tenant- 
in-common against his oo-tenanta, if there 
is exclusion or ouster, and that whether 
there has been exclusion br ouster in any 
concrete case must be determined in View 
of the relationship of the parties, their 
possession, the mode of:life in the particular 
community to which they belong, the 
character of the property and other circum- 
stances of а like nature. In support of this 
proposition reliance has been placed upon the 
cases of Bandacharya v. Shrimivasa Ohariya(8), 
Gasgadhar v. Parashram (9), Amrita Ranji v. 
Shridhar Narayan (10), Ayennessa Bibi v. Sheikh 
Teuf(11), Doo dem Fisher and Taylor v. Prosser 
(12) and Oulley v. Doe dem Taylerson (13). 
We are of opinion that. the, proposition 
formulated on behalf of the plaintiff is. too 
widely stated and is not supported by the 
Every. oo-tenant has the. right to. enter 
into and occupy the common property and І 
every part. thereof, provided that in' so doing 
he does not exclude his fellow-tenante or 
otherwise deny to them same right.to which ~ 
they are entitled as oo-tenanta,; and. they; 
on their part, may safely assume,, until 
something occurs of which they must. take 
notióe and which indicates the contrary, 


.that the posseasion taken and held by him is 


held as a co-tenant and is in law the 
possession of all the oo-tenants, and. not 
adverse to any of them. It cannot be 
questioned, however, that one oo-tenant may 
(8) 8 C. W. №. 774. 
Чч 21 M. 153; 8 M. L. J. 02. 
5) 9 0. W. N. 82, 3U C. 970. 
(5 6 C. L. J. 785; 12.0. W. N. 127; 85 О. 961: 
7) 10 Ind, Cas. 403, 38 О. 681; 15 O. L. J. 443. 
8) 5 Bom. L. R..742. - 
` (9) 7 Bom. L. В. 252; 29- B: 800. 
(10) 11 Bom. L R' 61; 88-B, 317. © 
11» 1 Ind: Ова. 722; 16° 0... N. 840. 
:2).1 Odwper 217; 98-Е. B. 1068. 
у 11 А. & Е. 1008 at p. 1014 8 P. &, D. 589, Ө 
L.J.(x.&)Q B 288,52 B. R. 506, 113 E. B. 647. 
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oust the others and set up an exclusive right 
of ownership in himself, and an open, noto- 
rious and hostile possession of this character 
for the statutory period will ripen into 
title as against the co-tenants who were 
ousted. Thus although, as в general rule, 
the possession of one-co-tenant is nob deemed 
adverse to the other co-tenanta, the existence 
of the relation of oo-tenancy does not 
preclude one oo-tenant from establishing an 
adverse possession in fact as against the 
other oo-tenants, and though the co-tenant 
entera in the first instance without claiming 
adversely, his possession afterwards may 
become adverse. In order to render the 
possession of one co-tenant adverse to the 
others, not only must the occupancy be under 
an exolusive claim of ownership, in denial 
of the rights of the other co-tenants, but 
_ such occupancy must have been made known 
^ to the other co-tenants, either by express 
notice or by such open and notorious acts as 
must have brought home to the other co- 
tenants knowledge of the denial of their 
rights. The same principle is involved in 
the familiar statement that to enable one of 
several co-tenants to acquire title by adverse 
possession вв against the others, his posses- 
sion must be of such an actual, open, notori- 
ous, exclusive and hostile character as to 
amount to an ouster of the other oo-tenanta, 
that is, must have been such as to render 
him liable to an action of ejectment at the 
suit of the co-tenanta. No comprehensive 
formula can be framed to test whether the 
possession of a co-tenant in a particular case 
is adverse to the other co-tenants. But it 
has been stated that the evidence to show 
adverse possession by one co-tenant must be 
much clearer than between strangers to the 
title, aud the, hostile intent of the oo-tenant 
in possession must be shown by unequivocal 
conduct. It ia indisputable that acts which 
“might properly be held to show adverse 
possesain as between strangers, do noi 
necessarily have such effect as between 
tenanta-in-common; acta of ownership by one 
co-tenant may not in themselves amount to 
the duirseisin of the other co-tenants, and 
may, indeed, be so explained as to show a 
&onsistenoy with the joint title.; But the 
ouster of the other co-tenants, in order to 
render the possession adverse, need not be 
"by violent or intimidating expulsion or 
repulsion; nor need notice of the adyerge 
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holding be actually brought home to the - 
other oo-tenants by personal or formal 
communication; but it is sufficient if the 
contrary is not proved, that the circum- 
stances show that such knowledge may 
reasonably be presumed. From this point 
of viow, it has been maintained that sole 
posseasion by a co-tenant becomes adverse 
to his fellow-tenanta by his repudiation or 
disavowal of the relation of co-tenancy 
between them and any act or conduct 
signifying his intention to hold, occupy and 
‘enjoy the premises exclusively and of which 
the tenant out of possession has knowledge 
or of which he haa sufficient information to 
put him upon inquiry, amounts to an ouster 
of the co-tenants; but what ia essential is 
that the overt acts which constitute a definite 
and continuous assertion ofan adverse right 
must be of an unequivocal character, clearly 
indicating an assertion of ownership’ of the 
premises to the exclusion of the right of the 
other co-tenants. No useful purpose would 
be served by an elaborate analysis and 
examination of the various cases in which 
these principles have been applied; but 
reference may be made to the more important 
amongst them, Dos d. Fisher v. Prosser (12), 
Wynne v. Styan (14), Holt v. Horrocks (15), 
Culley v. Doe dem Taylerson (18), Thornton 
v. France (16), Deo d. Draper v. Lawley (17), 
Balling v. Hobday(18), Sanders v. Sanders(19), 
Burroughs v. M Oreight (20), Murphy v. Murphy - 
(21), Deo d. Hellings v. Bird (22), Townsend's 
case (23), Deo d. Ready. Taylor(24), Hovenden v. 

Annesley (25), Thomas v. Thomas (26), Correa 
v. Appuhamy (27). Among recent cases in 
Indian Uourts, reference may, in addition to 
the cases alraady mentioned, be made to 
Amrita Ranji v. Shridhar Narayan ( (10), Bhaiji 

(14) 2 Phil. 893, 41 Е. В 055; 78 В. R. 06. 

о 10 & K. 566. 

16) (1897) 2 Q B. 143, 68 L. J. Q. В 705; 77 L. T. 


116 B. В 1527. 
78, 51 L. J. Оһ 276, 45 L. Т. 087; 
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Shamrao v. Mohamed Amin (28), Jagjiwandas 
v. Bai Amba (29), Tajuddin Sahib v. Ай 
Ahmad Sahib (30), Sellam v. Ohinnammal (81), 
Ohirangimal v. Nathia (329), Partati v. Кат 
Prasad (53), Har Charan у. Binda (34), 
Mihin Lal v. Badri Prasad (85), Raj Bahadur 
v. Bharat Singh (86), Muhammad Ishaq v. 
Nathu (37), Faisuddin v. Rajes (38). 

Tested in the light of theae principles, the 
contention of the plaintiff that even if the 
defendanta be found to be in exclusive pos- 
session of the property, their possession must 
be deemed to be on his behalf in respect of 
his share, proves wholly groundless. 

The case for the plaintiff is that he was in 
possession of his share. That case has com- 
pletely failed. The ession of his shfre 
by the defendanta (assuming that he has 
acquired a title thereto) is presumably ad- 
verse to him; when the specific case made by 
him has failed, be cannot turn round and 
contend that the defendanta were in ocoupa- 
tion on his behalf and for his benefit. He 
does not belong to the same family as the 
defendants, and no concievable bypothesis has 
been suggested in support of the view that 
the possession of the defendants was permis- 
sive, there was no fiduciary or quast-fiduciary 
relation between tha parties. We hold, 
accordingly, that the plaintiff haa failed to 
prove that he had possession, actual or con- 
structive, of any share of the disputed pro- 
perty. He is consequently not entitled to 
maintain & suit for partition: Bidhata Roy 
y. Ram Uharttar Roy (89). In that case it 
was pointed ont that the fundamental rule 
ia that partition is not а substitute for eject- 
ment, because partition implies an existing 
joint. possession and enjoyment, to be eon- 
verted into possession in severalty. The 

"remedy of the plaintiff is by a suit for joint 
possession and partition, and on the plaint 
in a suit во framed, Oourt-foes must be paid 
ad calorem. 

(28) 16 Ind. Oas. БОО; 14 Bom. L. В. 814 

(29) 25 D. 862; 8 Bom L. R. 47. 

er 18 Ind. Cas. 858, (1918) M. W. N. 881. 
81) 24 M. 441. 

(82) 4A І, J. 478; А. W. N. (1907) 195, 
88 БА LJ. SL; A. W. N, (1908 
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The plaintiff has, as а last resort, prayed 
that if the Court should hold that he was 
not in possession at the date of the suit, he 
may be permitted to amend the plaint. This 
application, as we have already intimated to’ 
the parties, may be granted but only on 
terms as to payment of costs. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside, and the case remitted tohim. The 
plaintiff is allowed leave to amend the plaint 
according to his prayer in the petition pre- 
sented to this Court, copy whereof will be 
forwarded to the Oourt below. But the 
plaintiff will have this indulgence only on 
condition that he deposits in the Court below, 
to the credit of the defendants, the costa 
incurred by them up to this stage in both 
Courts. The deposit must be made within - 
one month after the arrival of the record in 
the Oourt below has been notified to the 
plaintiff. If the deposit is not so made, the 
suit will stand dismissed with costs through- 
out. If the deposit is made, the plaint will 
be amended, and the defendants will be 
allowed to file a fresh written statement, 
the issues will also be re-settled, and the guit 
will then be re-tried on fresh evidence to be 
adduced by both parties. 

As regards the amount of costa allowed by 
the lower Court, we observe that the hearing 
fee has been calculated on the basis of the 
value of the entire estate. The controversy 
between thé parties, however, related really 
to an one-anna share, and the hearing fee 
will be reduced accordingly. The hearing 
fee in this .Oourt is assessed at twenty gold 
mohurs. Although, ordinarily in & suit for 
partition, pure and simple, the parties have 
to bear their own costa of the suit up to the 
stage of the preliminary decree, the plaintiff 
must, in this case, pay the costs of the defend- 
ants, who have successfully contested his 
claim for partition. Nawab Dildar Aly Khan 
v. Bhowani Sahat Singh (49), Satya Kumar 
v. Satya Kripal (41), Landel v. Baker (42). . 

The amount of costa payable by the plaint- 
iff to the defendants under our order will be 
specified in the decree of this Court. 

Appeal allowed, 
40) 60.L J. 
th 8 Ind. Cas. 247; 10 О. L. J. 608. 
42) 0 Eq. А 
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BOODHAN GOPE v. 3AIRA. 


OALOUTTA HIGH COURT. 
Szooxp Огт. Arrear No. 2938 or 1912. 
May 29, 1914. 

Preseni;—Mr. Justice Ooxe and 
Mr. Justice Walmsley. 

' BOODHAN GOPE ayp OTHSRS—DRFBEDANTS 

—-APPELLARTS ч 
versus 
"Musammai NAIBA AND OTHBES—P LAUNTIFFS 
— RESPONDENTS. 

Fvidence—Land revenue reports, whether admissible 
in evidence— Judicial notice. 

A Court is not entitled to take judicial notice of 
land revenue reporta, and they cannot be admitted 
in evidenoe unless they are proved satisfactorily. 

Second appeal against the decree of the 
District Judge, Patna, dated the 6th June 
1912, modifying that of thé Munaif, Behar, 
dated the 20th December 1911. 


Babu Harihar Prasad Singh, for the, 
Appellants. 

Мошуі Muhammad Mustafa Khan, for the 
Respondents. 


JUDGMENT.—The only question which 
has been seriously argued in this appeal 
is, whether the lower Appellate Oourt ought 
to have allowed rent to the plaintiffs for 
the rabi crop of 1316. The  Munsit 
found that the plaintiffs failed to prove that 
there was any rabi crop that year. The 
Judge assessed three maundsa bigha. The 
only reason he gave for this aaseasment was 
that the finding of the Munsif that there 
was no rabi crop was not in accordance with 
the land revenue reporta of that year. 
But the land revenne reporta were not 
proved, and there is nothing to show that 
the Court was entitled to take judicial 
notice of them. The lower Appellate Oourt 
did not rely on any other evidence, and as 
the land revenue reporte cannot be 
accepted, the decision on this point must be 
set aside. 

The appeal also relates to the finding 
ofthe Judge with regard to the payment of 
rent for 1316 and1817. But this point has 
not been strenuously pressed and ія eyi- 
dently concluded by the finding of fact. 

The result is that the appeal will be 
allowed to this extent that the sum of 
Rs. 67-49 will be deducted from the amount 
decreed. We make no order as to costs. 

Appeal partly allowed. 
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KALI KUMAR ROY 0. KALLASH NATH ROY. 


OALOUTTA HIGH COURT. 
Larraks Pareyt Аррнаг, No. 49 
or 1913. 

March 18, 1914. 

Preseni.—BSir Lawrence Jenkins, Кт., Ohief 
Justice, and Mr. Justice D. Ohatterjee. 
KALI KUMAR ROY CHOWDHURY inp 
OTHWRS—-D BYE DANTS— APPELLANTS 


versus 
KAILASH NATH ROY CHOWDHURY— 


PeuanrrIEE —RRSPONDANT. 
Abwab, moaning of—Sutt for reat—Zille 
piovisiws for r paymant of—Regulation V of 1812, s. 8— 


Reg VIII of 1708, a. 54. 
Abwab means an arbi and indefinite imposi- 


trary 
tion levied by the landlords on their tenanta& An 
item which forms peri of the consideraion for which 
the lease is granted is not ап abwab. 


pager sta saba, spooiically fac та for the payment of 


^ 


i ou uiis wasa part of the rent agreed 
upon, the landlord was entitled to recover it under sec- 
tion 8 of Regulation V of 1812. 


Appeal against the following judgment 
of Mr. Justice Chapman, dated 17th March 
1918, in Second Civil Appeal No. 2987 of 
1910. 


OBAPXMAN, J.—T bis appeal arises out ‘of a 
suit for rent. The appellants contend that the 
learned Subordinate Judge should not have - 
allowed the plaintiff a certain sum claimed by 
him on account of sila kharach. The con- 
tention is that this amount should have 
been disallowed onthe ground that it is an 
abwab. The relations between the plaintiff 
and the defendants have to be determined 
with reference to & permanent lease dating 
from the year 17:8. It was lease of jungle 
land not cultivated at the time of the lease. 
From the terms it is clear that the parties 
contemplated that three years. at least 
would expire before the land became of 
full value. The agreement was that the . 
rental for the first year should be Rs, 12, 
for the second year Rs. 18 and for the 
third year Re. 22-12; and that after the 
lapse of three years from the time the 
land becomes fit for full value, the tenant 
would pay sa kharach at the rate of 
2 annes 7 karas a rupee. 


Now one of the first questions which 
a Court asks itself in determining whether 
en item in a lease is abwab or not is, 
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was it an imposition subsequent to the 
establishment of the asul ог. original 
standard rent; or, to put it in other words, 
did it form part of the consideration for 
which the land was leased to the tenant? 
lt makes no difference that an objectionable 
name such as mua kharach is used to 
deaoribe the item. The leaning of this Court 
has been to treat such items as part of 
the consideration, unless they are provided 
for in a perfectly distinct clause in the 
kabtlsat or lease. 

Now it seems to me, having regard to 
all these considerations, that this item was 
part of the consideration for which the 
land was leased and, therefore, was notan 
abwab. The appeal is dismissed with coats. 

The respondent has mentioned that the 
learned Munsif was in error in sayiug 
that Rs. 15-8-6 had been paid into Court 
by the defendants and in directing that 
that amount should be credited. This is 
a matter which I cannot conveniently deal 
with in second appeal.” The matter may 
be dealt with by the Munsif on an ap- 
plication for review. 

Babu Girija Prasanna Roy Chowdhury, for the 
Appellant. ` \ 

Babu Surendra Nath Guha, for the Re- 
spondent. 

JUDGMENT. 


Jenkins, C. J.—In the absence of any 
indication as to what sia kaarach includes, 
I am doubtful as to whatmy view would 
‘have been, had the case come before me 
in the first instance and had I not enjoyed 
the advantage of hearing the opinion of 
four other Judgea by whom the case has 
been heard. I am influenced by the 
findings of the lower Appellate Court and 
by the concurrence of opinion of the 
Munsif, the Subordinate Judge, Mr. Justice 
Chapman and my learned colleague, and in 
these circumstances I think I ought to 
express my agreamevt with what has been 
decided. 

. The appeal is dismissed with costs. 

Р. Cnatrenzaa, J.—In this cage the temin- 
dar claimed & certain &mount as silla kharach. 
The lower Oourts have held -that this 
amount was поё вп abtoab, but was & part 
of the rent as agreed upon between the 
landlord and the tenant under the lease 
that was granted to the latter in 1783. 
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It is contended before us that the Courts 
below ought to have found that this was 
an illegal abwab, and, therefore, not recover- 
able from the defendants. 

The lease was exesuted in this case ten 
years before the Permanent Settlement 
Regulations. Regulation VIII of 1793 in 


rection 54 provided that the impositions 
upon the ratyats under the denomination 
of abuab, mathat and other appellations 


were to be consolidated with the assal јата, 
and no new abwabs were to be imposed. 
This was, however, in: respect of certain 
impositions then known as abwabs 1nd 
realized arbitrarily and indefinitely from 
the ratyats. Subsequently in Regulation V 
of 1812 it was provided that the proprie- 
tora of land were entitled to grant leases 
on any terms convenient to both parties, 
provided that they did поё make any 
imposition of arbitrary and indefinite cesses. 
Section 9 of that Regulation further said 
that “the Courts shall maintain and give 
affect to the definite clauses of engagments 
contracted between the parties, or in other 
words, enforce payment of such sums as 
may have been specifically agreed ‘upon 
between them.” J think that the amount 
claimed in this case was specifically agreed 
upon between the landlord and ihe tenant, 
and the landlord was, ‘therefore, entitled 

to recover it, ? 
In this view of the case I think the 
judgment of the learned Judge of this 

Court ought to be maintained. 

Appeal dismissed. 

OALCUTTA HIGH COURT. 
APPEAL FRON ORIGINAL Deonme No. 497 or 1910. 
June 15, 1914. 
Present:—Justioe Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoeroft. 

Е. Е. OHRISTIAN- —PLAINTIFF— ÁÀPPELLANT 


E versus 
TEKAITNI NARBADA KOERI AND OTHERS 
__Юяғянранта — RESPONDBNTS. 

Минер leaseo—Grant— Maintenance grant for Ufe with- 
out any provision as to opening manes ——Grantee, whether 
has power to grant ming lease Consti uction of lease— 
Conduct of parties—Mine, when open - Intention— 

mages, зявагыте of. 
De nore a deed e grant is one for maintenance for 
life of the tee and does not contain any express 
provision which authorises the grantee to open now 
mines and use the mmerals thereof, the grantee has 
no nght to grant a mining lease for the purpose of 
opening and working ngw mines. 
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Only in the case of ancient grants whose terms aro 
ambiguous, reliance may be placed on the oonduct of 
the parties to ascertain the intention of the giantor. 

alito: nay-General v. Druswmiaond, (1842) 1 Dr. & War. 
323 at р. 868.58 R. В. 202, Drummond v. Attorney 
General, 2 Н.І. О. 887 at pp. 861, 868; 14 Jur. 187; 
9 E R. 1812; 81 В В. 438, referred to. 

"Whether а mine 18 open or not,” isa question of 
intention. A mine is seid to be open when It has 
been devoted, by the person lawfully entitled to do 
во, to the purpose of a profit by the working 
and salo of the minerals therein 

Chaytor v. Trotter, 87 L. Т. 88; Elias v. Griffith, 8 
Oh. D. 521; 88 І, T. 871; 26 W. R. 889, referred to. 

The measure of damages is the value of the 
minerals wrongfully abstracted as at tho date of 
abstraction minus the expenditure of convertang them 
into chattel and of carrymg them to the pit’s mouth. 

Trotter v. Maclean, 18 Oh D. 574 et p. 556, 42 І, T. 
118 28 W. В. 244 40 L. J. Oh. 256, Prince Afahomed 
Bukh?yar Shah v. Banı Dhojamam, 2 C. L. J. 20; 
Iavingstone v. Rawyards Coal Oo, (1880) б A. О. 25; 
42 L. T. 884, 28 W. В. 867; 49 J. P. 802, referred to. 


Appeal against the decree of the Sub- 
ordinate Judge of Hazaribagh, dated the 19th 
August 1910. 


Babu Mahendra Nath Ray, Mr. G B. 
Macnair, Babus Tarakeswar Pal Chow- 
dhury and Ambicapada Ohowdhury, for the 
Appellant, 


Dr. Rash Behary Ghose and Babu Kshetra 
Mohan Sen, for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiff in & suit for declaration that the 
first four defendants have по right to open 
new mines and to raise minerals therefrom 
onthe disputed property, for a perpetual 
injunction to restrain them from farther 
working three new mines which they have 
opened and from opening’ and working new 
mines, and for incidental reliefs. The case 
for the plaintiff may be briefly stated. One 
Paresnath Singh, proprietor of Taluka Gadi 
Domchanch in the District of Hazaribagh, 
left two sons, Ohuraman Singh and Moharaj 
Singh. After the death of Paresnath Singh, 
Ohuraman Singh succeeded to the property; 
after his death, it passed to his son, Tahal- 
narain Singh, on whose death it vested in 
his brother, Moharaj Singh. On the 6th 
December 1894, Moharaj Singh executed a 
deed of maintenance grant in favour of 
Narbada Kumari, junior widow of his_brother 
(Churaman Singh. The controversy in this 
litigation turns upon the true construction 
of this deed; the plaintiff maintains that the 
grantor did not part with his right to 
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the minerals by this document, while the 
defendants contend that, as there was no 
expreas reservation of subsoil rights, the 
generality of the terms of the instrument 
shows that the mineral rights vested in the 
grantee. .The plaintiff has acquired 
the right, title and interest of the pro- 
prietor of the estate, first, by a conditional 
mortgage from him, dated the 7th June 
1901, and, secondly, by purchase at a sale 
in execution of a decree against him, held 
on the 1st March 1904 and confirmed’ on the 
22nd July following. The plaintiff also pur- 
chased onthe 28th July 1907 one-fourth 
share of the interest of certain mortgagees 
who were in posseasion of the property. The 
plaintiff may, consequently, be treated as 
proprietor in partial possession of the pro- 
perty. Ofthe nine defendants to the suit, 
the first is Narbada Kumari, the widow of 
Churaman Singh. The next three defend- 
ants are а family of Mahatos, who obtained 
в mining lease from the two widows of 
Ohuraman Singh on the 25th November 
1906. The remaining defendants are the 
mortgagees, a fraction of whose interest has 
been purchased by.the plaintiff. The gist 
of the claim of the plaintiff is that although 
Narbada Kumari had no anthority, under 
the terms of the maintenance grant,to give 
a lease of mining rights, she did so on the 
25th November 1906, and thatthe lessee 
defendants have wrongfully opened three 
new mines in village Raidih and have 
carried away mica worth Ha. 25,000. On 
the 8rd February 1908, the plaintiff com- 
menced this action for declaration of title, 
for injunction and for damages. The first 
four defendants resisted the claim substan- 
tially on two grounds; namely, first, that 
the grantee under the maintenance grant was 
vested with subsoil rights and was com- 
petent to grant mining leases; and, secondly, 
that the three mines, to which exception is 
specifically taker, were not new mines, but 
had been opened and worked before the 
maintenance grant was made. The Sub. 
ordinate Judge has, upon the second ground 
of defence, overruled the contention of the 
defendants, but, upon the first ground, he 
has decided in their favour, with the result 
that he has dismissed the suit. The plaintiff 
has appealed to this Court and has contended 
that the Subordinate Judge has taken an 
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erroneous view of the legal effect of the 
maintenance grant of the 6th December 1894. 
This has been controverted on behalf of. the 
defendants, who have, in their turn, attacked 
the conclusion of the Court below that the 
three mines mentioned in the plaint were 
new mines opened by them after they had 


taken the mining lease. of the 25th 
November 1906. Two questions, conse- 
quently, emerge for consideration, namely, 


Arst, did the mineral rights continue in the 
proprietor, notwithstanding the main- 
tenance grint of the 6th December 1894; 
and, ss.ondly, were the three disputed mines 
in village Raidih opened before the main- 
tenance grant was made on the 6th December 
1894 P 

As regards the frst question, itis to be 
observed that the deed recites that, as 
according to the usage of the family and the 
country, the grantor had taken posseasion of 
the estate of the last full owner, provision 
had to be made for his mothers, so that they 
might spend their lives respectably, comfort- 
ably and with dignity in the accustomed 
manner. The grantor then states, by way 
of apology as it were, that he wished to 
give the widows бге properties than he 
actually did, but ва the estate was encumber- 
ed, he could not do so. Then follows this 
clause: “I give the under-mentioned pro- 
perties only to the said Tikaitni Narbada 
Kumari for her maintenance, so that ahe 
may hold possession and occupation thereof 
and appropriate the produce thereof es 
ently until her death ...... ..... 
She shall have full right and power to “hold 
possession and make collection in the under- 
mentioned properties during her life-time as 
the proprietrix thereof. After her death, 
the aforesaid properties shall, without any 
dispute therein, revert to me or my heirs.” 
A provision is added to the effect that the 
grantee shall pay to the grautor Hs. 19 
annually for revenue and such oeases as might 
be assessed according to law. The deed 
concludes with the statement that the 
grantor had, of his free will and accord, 
granted the khoreposh sanad as рана» ata 
fixed annual rent, that it might be of use 
when required. There can be no room for 
controversy that the terms in the body of 
this document, as set out above, do not vest 
the mineral rights in the grantee. But it 
is argued that the specification of the pro- 
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perties given in the schednle is conclusive 
in favour of the defendants. That specifica- 
tion ів in these terms :— Entire sixteen 
annas of each of the Aonzahs Raidih and 
Kushana together with all their limits and 
boundaries, and all sources of income of 
every kind appertaining to the said mousahs 
for the realization, and appropriation and 
settlement of which the sgid proprietor has 
and can have the power, without the excep- 
tion of anything and any right, together with 
the khudkasht land called Dakkhingwah below 
the Sumadrahav, situate in khas Gadi 
Domchanch, the boundaries whereof are 
given below, and half the income from forest 
collections from bankar (forest right), price of 
wood. Godi Domchanch, Pérgunnah Kharag- 
diha, Thana Kodarama,  Sub-Registry 
Giridhi, District Registry and Collectorate 
Hazaribagh.” Then the boundaries of the 
kudkashi lands mentioned are described. 
Finally, the nature of the deed is stated to 
be “pattah of khoreposh grant for life by 
way of sanad, amount of the annual rent 
which the grantee has agreed tc pay to the 
grantor is Rs. 19.” Stress is laid on behalf 
of the defendants on the words of the 
schedule which describe the property granted 
as all sogrees of income of every kind 
appertaining to the villages for the realiza- 
tiou, appropriation, and settlement of which 
the proprietor has and can have the power, 
without the excepticn of anything and any 
right. It is contended with reference to 
these words that they are of the widest pos- 
sible generality, and sufficient to divest the 
proprietor of subsoil rights inthe property. 
We are not prepared to accept this contention 
as well-founded. Section 108 of the Transfer 
of Property Act, which defines the rights 
and liabilities of leasor and lessee, provides 
in clause (o) that the lessee must not work 
mines or quarries not open when the lease 
was granted. This is, no doubt, qualified 
by the introductory words of the section, 
namely, “inthe absence of a contract or 
local usage to the contrary.” No question of 
local usage arises in the case before us. The 
only point is, whether there is & contract to 
ihe contrary, that is,a contract that the 
lessee may work mines or quarries not open 
when the lease was granted. No such con- 
tract is plainly contained in the body of the 
instrument, and we are поё prepared to hold 
that such а contract is embodied by implicg« 


А 
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tion in the specification of the propertiea in 
the schedule, which would, if the contention 
of the defendants were accepted, enlarge 
the scope of the grant as made in the body 
of the deed itself. The position, conse- 
quently, is hat there is no express provision 
inthe instrument by which the lessee is 
authorised to work mines or quarries not 
open when the lease was granted. There are, 
on the other hand, weighty reasons against 
the adoption of the view that the grantor 
intended to vest the grantee with authority 
to open and work new mines. The grant was 
only for life of the grantee for the purposes 
of her maintenance. It is improbable that 
the grantor would authorise the grantee to 
enjoy в right the value and extent of which 
could not possibly be ascertained at the 
time. The deed further stated that, on the 
death of the grantee, the property would 
revert to the grantor or his heirs: the grantor 
could not have intended that the grantee 
might open out mines and take away the 
minerals, possibly with the result that when 
the property would revert tothe grantor, it 
might have become wholly valueless. It 
must в]во be remembered that if it be held 
that.the grantor intended to vest the grantee 
with authority to open and work new mines, 
it would imply that the grantee had authority 
to open mines, whatever the kind of mineral 
might be,- whether it was mica, coal, iron, 
or any of the precious metals. We feel no 
doubt that the grantor did not intend to vest 
in the grantee the right to open and work 
new mineg, and that the general words which 
ocour in the description of the villages named 
in the schedule, apply only to surface rights 
or rights in mines or quarries already open, 
to which the grantee would havea right 
under the terms contained in the body 
of the deed as also under the provisions 
of the Transfer of Property Act. Reference, 
however, has been made on behalf of the 
defendants to judicial decisions which, it ia 
said, support their contention; but an exami- 
nation of the cases confirms the view we pro- 
pose to take. А 

In Tituram у. Ніка, Е. Ооћењ(1), it was ruled 
by this Court that it is inconsistent with the 
ordin&ry conception of & grant for maintenance, 
whether limited to the life-time of the 
grantor Or to that of the grantee, that 


(1) 10.1.7. 617. ° 
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it should confer, either -on the grantee 
or on his transferee, the right to open 
new mines within the grant and raise . 
and appropriate to hia own use the product 
of them. This view was affirmed, when the 
à Judicial 
Committee : Ttfuram Mukerjes v. Cohen (2). 
Sir Arthur Wilson stated that a khoreposh 
grant would bé assumed to be only for the life 
of the grantee, and that such в grant, 
regarded ая one for the life of the grantee, 
could not be presumed to be more 
than a grant of rents and profits and 
could not be presumed to carry with 
it a right to open mines and remove minerals 
which are & portion of the soil. The same 
view had been adopted by this Court! before 
the decision of the Judicial Committee, upon 
a full examination of the authorities on the 
subject in Prince Mahomed Buktyar Shah 
v. Rant Vhujamam (8). In the case of Kumar 
Hari Narayan Singh Deo Bahadur v. Sriram 
(4), which reversed the decision in Sriram 
Ohakraeaty vi Hari Narain Singh (5), and in 
Durga Prasad Singh v. Braja Nath Bose (6), 
which reversed the decimon in Brojonath Bose v. 
Durga Prasad Singh(7), the Judicial Oommittee 
held that mineral rights were vested in the 
zemindar and must be presumed to have 
remained in him,in the absence of proof 
that he had parted with them. In each of 
these two cases, under-ground rights were 
claimed by persons who asserted that they 
were permanent tenure-holders, though in 
the first caso the Judicial Oommittee do not 
appear to have recognized the permanent 
tenure. This Oourt held that the semindar 
must be presumed to have parted with all 
‘hia rights except the right to receive the 
fixed rent, and that the tenure-holders had, 
consequently, acquired a right to the 
minerals. But the Judicial Oommittee took 
opposite view, which had 
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meanwhile been adopted in Rajah Jyoti Prasad 
Singh v. Lachipur Coal Оо. (B). It may be 
noted Ња іп the earlier cases of Al Quader 
Hussain Ali v. Jogendra Narain Roy (9) and 
Megh Lal Pandey v. Rajkumar Thakur 
Giridhari Singh (10), which were decided 
before the decision of the Judicial Com- 
mittee in Har Narayan Singh Deo Ba- 
hadur v. Sriram (4) and Durga Prasad 
Singh v. Braja Nath Bose (8), the view 
had been maintained that in the case 
ofa grant ofa permanent tenure without 
reservation of mineral rights in the pro- 
prietor, they must be presumed to have been 
transferred tothe grantee. Itis needless to 
consider whether this view can any longer 
be maintained in the face of the pronounce- 
ment by the Judicial Committee ; but in any 
event, it cannot be of any assistance to the 
defendants, whose title is based on a mining 
lease by the holder of а maintenance grant 
for life. This conclusion is in accordance 
with that adopted as well settled in the law 
of England, where the rights of limited 
owners in mines and minerals are governed 
by the doctrine of waste. Working new or 
unopened mines or quarries is waste, but 
working open mines is not waste; it ів 
enjoyment of profits of the estate: Oampbell 
v. Wardlow (11), Dashwood v. Magniac (12). 
The right to commit waste is not incidental 
to the estate of a tenant for life: Whitfield v 

Bei (18), Viner v. Vaughan (14). Conse- 
quently, & tenant for life may work opened 
mines, but may nob'dig in new mines: 
Olavering v. Olavering (15), Oampbell v. 
Leech (18), Viner v. Vaughan (14), Bagot v 
Bagot (17), Oampbell v. Wardlow (11), Dash- 
wood v. Magmiao (19). No doubt, in the 
instrument under which the estate of the 
tenant for life arises, there may bean 
expreas provision which authorises him to 
son po UM NE as L. J. 861; 38 О 845; 16 


9) 16 Tad. Cas. 441; 16 O. L. J. 7. 
je 858; 110 W. М. 827, 5 O. L. J 208. 


f ps penta 
1891 OR B08 at p 827, 65 L. T B1100 L; 
J. Oh. 800 


ү КЕН; Wins. 240, 24 Б. В. 714. 
14) (1840) 2 Beav. 466, 48 Е. В. 1262, 4 Jur. 432; 
. 24b. 





СД (1788) 2 1 2 P. Wms. 388, Bel. Oh. Ca. 79, Mos. 
i A ‘Ambler 740; 27 Е. В. 478. 
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‘open new mines, or which gives him an 


estate without impeachment of waste and 
thereby enables him to open new mines: 

Campbell v. Wardlaw (11), Ridge In re, 

Hellard v. Moody (18). In the case 
before us, the deed is one for main- 
tenance and for the life of the grantee, 
and it does not contain any express provision 
which authorises the grantee to open new 
mines and to appropriate the minerals 
therefrom. We must hold accordingly that 
under the maintenance grant of the 6th 
December 1894, the grantee had no right 
to grant & mining lease for the purpose of 
opening and working new mines. 

In the Oourt below, reliance was placed on 
behalf of the defendants on the conduct 
of the parties to ascertain the intention of 
the grantor. This course could not be properly 
adopted except in the case of ancient grants, 
where the terms are ambiguous: Attorney 
General v. Drummond (19); Drummond v. 
Attorney General (20). Hoi as Oranworth, L. 
O., said in Sadlier v. Biggs (21), if there 
is a deed which says, according to its true 
construction, one thing, you cannot say that 
the deed means something else, merely 
bscause the parties have gone on for а long 
time 80 understanding it; or, as Halsbury, 
І. O., observed in North Bastern Railway Оо. 
y. Hastings (22), the words ofa written 
instrument must be construed according to 
their natural meaning, and no amount of 
acting by the parties can alter, or qualify 
words which are plain and unambiguous, 
The conduct of the parties, however, is 
really of no assistance in this case. Reference 
is made tos mortgage-deed executed by 
Churaman Singh, on tbe 2nd December 
1889, which makes express mention of mica 
and excludes other minerals. This, it is 
contended, shows that the grantor, Moharaj 
Singh, was aware ofthe existence of mica 
mines when he made the maintenance grant 
in 1894 Let such knowledge on his part be 
assumed for purposes of argument ; the fact 
is really inconolusive. The view may wall 

1886) 31 Oh. D. 604 55 L. J. Oh. 265; 64 L, 
T 540; 84 W. В. 159 
(19) (1842) 1 Dr. & War. 358 at p. 368; 58 R. Н. 


(20) (1849) 2 H. D. O ВТ ab рр. 801, 868; 14 Jur. 
187, 9 Е. В. 1812; 81 R. R. 
(2) Te RE 0. чаб at p. 458, 04 В. B. 178, 


K- (1800) А. О, 960 at p. 283; 69 L. J. Oh. 616 
88 L, T. 42% 16 Т.Т, R. 825. 
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be maintained that if he intended to vest 
all the subsoil rights in the grantee, he 
would have explicitly stated во, ав He did 
in the mortgage instrument of the 2nd 
December 1889. Reference has also been 
made to the fact that the grantor, on the 
16th March 1-90, granted в usufructuary 
mortgage to Jadunath Muhkerjee in respect 
of open and unopened mines to the exclusion 
of lands in the occupation of persons holding 
under public or private sales, gifts, khore- 
posh, mokarart, brahmatar, «сайат, durga 
and jagir grants. It is suggested that 
this had reference to the Kkhoreposh lands 
granted to the first defendant; but there 
ig no foundation for this view. The object 
of the proprietor was plainly to exclude 
from the usufructuary mortgage all such 
lands аз were іп the possession of persons 
who held undera valid title derived from 
him. Reference has finally been made to the 
circumstance that the first defendant, on 
the 25th July 1856, granted a mining lease 
to Jahar Mal and Bahadur Mal and that 
there was по protest by the proprietor of 
the estate. To this there are two obvious 
answers. Inthe the first place, the lease of 
the 25th July 1896 is open to the construction 
that it related only to mines already opened; 
in the sesond place, even if the document 
be interpreted as of wider scope, there 
is nothing to show that it was ever brought 
to the knowledge of the proprietor or that 
the leasees thereunder ever opened and worked 
new mines; at best, it would only show 
what the lessee considered to be his right. 
Reference has also been made to the recitals 
inthe same document to the effect that 
mining leases had been granted by the first 
defendant to several persons from time to 
time. These recitals, by themselves, are not 
admissible against the plaintiff and in favour 
of the defendants. But, even if they are 
used against the plaintiff, they are valueless, 
as there is nothing to show that the leases 


mentioned were granted with a view to 


open new mines, and that the lessees did 
actually open and work such mines. Reliance 
has not been placed, it may be added, on 
the mining lease granted by the first defend- 
ant to Gopal Mahto on the 2nd January 1907, 
for the obvious reason that it bears а date 
subsequent to the grant of the lease on which 
the title of the defendants is founded. We 
are, accordingly, of opinion that the conduct 
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of the parties, even if reliance can be placed 
upon it, does not support the contention of 
the defendants. The inference follows that 
the first defendant did not acquire the right 
to open atid work new mines under the life : 
grant for maintenance in her favour: 

As regards the second question, namely, 
whether the three mines, to which exception 
is specifically taken in the plaint, were open, 
as the defendants allege, before the mainten- 
ance grant was made on the 6th December 
1894, or were opened, as the plaintiff alleges, 
by the leasee defendants after they had 
obtained the mining lease of the 25th Novem- 
ber 1906, the Subordinate Judge has found 
in favour of the plaintiff. Upon an examina- 
tion of the evidence, we are satisfled that 
the Court below has come to the correct 
conclusion on this point. The most important 
witness on the side of the plaintiff on this 
matter is Bhairo Dosadh. He has pledged 
hisoath that these three.mines or pits stand 
on the land of his holding, and were exca- 
vated by the defendants about four years 
before the time when he gave his deposition 
in 1910, aud he adds that before that time 
the area, which covers about 7 cottas, was 
under his cultivation. This statement, which 
ін corroborated by а number of witnesses 
on the side of the plaintiff, has been accepted 
as true by the Subordinate Judge, and we 
see no reason to differ from him in his 
estimate of the evidence. The evidence 
adduced by the defendants to rebut this 
case is of the vaguest description. An 
attempt is made to make out that the pro- 
prietor had, before the maintenance lease 
Was granted, let out the village, from time 
to time, to persons, who made surface ex- 
cavations which yielded no profit, and conse: ' 
quently discontinued the work sooner or later. 
It is not shown, however, thatthe pits excavated 
and succeasfully worked by the defendants had 
any connection with the surface work under- 
taken by previous prospectors. In this Oourt, 
it is sought to be argued that as some shafts 
had been sunk in the village previously, 
the three pits now in dispute are open mines. 
This contention is clearly fallacious. A 
mine is said to be open when it has been 
devoted, by a person lawfully entitled to do 
so, to the purpose of making в profit by 
the working and sale of the minerals 


therein: аз v. Grifith (98). Whether a 
(23) (1878) 8 Ch. D. 821 381, T. 871; 26 W. B, 800, 
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mine is open or not, is a question of intention, 
and the intention may be evidenced in various 
ways: Ohaytor v. Trotter (24). If the mine 
has been worked and the produce sold, itis clear 
that itis open, even ifno profits have been made: 
Hlíasv Snowdon State Quarries Оо. (25). Ifa 
lease has been granted and the lessee has ac- 
tually worked the mine, it 18 equally open. It 
has also been held that although the 
lessee has never actually worked, the mine 
ія open, if he has paid or become liable to 

pay в dead rent [in re Koreys. Tynts (96)], 
though the contrary view was maintained 
by :Lord Cairns in Kitas v. Snowdon State 
Quarries Co.(25). An actual working is, in any 
view, not essential if a shaft has been 
sunk or other development made, the mine 
intended to be worked by such development 
ів treated as open: Ohaytor v. Trotter (24). 
On the other hand, it is not every working 
which will render a mine open, for instance, 
if the working be wrongful or purely ex- 
perimental, the mine is not open:Ohaytor v. 
Trotter (94), Ecclesiastical Oomméssioners v. 
Wotlehouse (97). When а mine is open, the 


sinking of a new pit, ifit ia on thesame- 


vein or seam, or, breaking ground in & new 
place, if it is on the same rock, is not 
necessarily opening a new mine; but as в 
rule, the existence of an open mine onone 
pari ofan estats does not make the other 
mines open mines: Campbell v. Wardlaw (11), 
Elias v. Snowdon State Quarries Оо. (25), Olarer- 


tng v. Olavering (15), Spencer v. Scurr(28) Cowley i 


у. Wellesley (29), Bugot v. Bagot (17), Greville 
Nugent v. Mackenste (80), In re Maynerds’ 
Settled Hstate(81). Im re Chaytor (82). Tested 
in the light of these principles, the case for 
the defendants proves wholly unsubstan- 
tial. Even Floyd, the most reliable witness 
on their side and manager of Dirgopal who 

tes) 108) 87 L T. 83. 

1870) 44 O 454at p 405, 48 L. J. Oh. 8'1j 

41 L. T. 289, 28 W. B. 54. 

(28) (1893) 2 Oh. 2U; 61 L J Oh 877; 68 L. T. 
162, 40 № 

(27) (бв) 1 ЕС" 562; 64 L. J Oh. 829; 18 R. 918, 
T2 L. T 957; W R. 896; 00 J. P. 200 

(28) (1885) à 81 Bear. 334 81 L. J. Ch. 806; 9 Jnr. 


(80) (1900) A. О. 88 at p. 86; 69 L. J. P. О. J; 81 
L. T. 703; 18 T І. В. 48 

(81) (1899) 2 Oh. 847: 68 L. J. Oh. 609; 68 J. P 
652; 48 W. В. 60; 81 L. T. 163 

(82) (1900) 2 Oh. 804, 00 L. J. Gh. 887; 40. W. B 
125; 16 T. L, В. 646. 
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carried on mining operations from 1890 to 
1898, ів not able to give any definite evidence 
as to the nature and extent of the operations 
in Raidih in his tima; on the other hand, 
hia evidence indicates that there was по- 
thing beyond prospecting work at Raidih, 
and it is fairly clear that whatever work 
was attempted, was not at the place where 
the disputed pits have been sunk, but at 
Araria, nearly one third of a mile from 
the place where the houses of the tenants 
stoxd. Nor is there any reason to think that 
old workings, such as they were, were on the 
same vein or seam as the pita in dispute. 
On a careful zorutiny of the whole evidence, 
we are of opinion that the evidénce as to 
the mining or prospecting operations before 
1894 is so indefinite in respect of their 
nature, locality and extent, that it is 
impossible for the Court to hold that the 
disputed pits or mines were open mines as 
alleged by the defendants; on the other hand, 
their allegations that these pita were notnew, 
made in 1908, but were in existence before 
1894, has been conclusively proved to beuntrue. 
The result is that this appeal is -allowed, 
the decree of the Sub-ordinate Jndge reversed 
and the suit decreed. The plaintiff will 
have a declaration that the first four 
defendants have no right to open and work 
new mines in village Raidih. A permanent 
injunction will also issue, to restrain these 
defendanta from further working the three 
mines mentioned in the plaint, and from 
opening and working new mines in Raidih. 
The decree will also direct that defendants 
Nos. 2, 8 and 4 do render‘an account of the 
mica abstracted by them from the three 
minea mentioned, from the 25th November 
1906 (the date of their lease) to the 8rd 
Fe 1908 (the date of institation of 
the suit). No order is made as to the mica, 
if any, abstracted pendente lite, as the claim 
ів limited in the plaint to damages for 
mica taken up to the date of the institation 
of the suite As regards the measure of 
damages, the value of the minerals, wrongful- 
ly abstracted, must be caloulated as at the 
date of the abstraction, and the defendants 
will be allowed both the expense of convert- 
ing them into chattel and of carrying them 
to the pits mouth: Trotter v. Maolean (83), 
Prince Mahomed Buktyar Shah v. Rant Dhoja- 
(88) (1870) 18 Oh. D. S74 ab p. 586; 42 L. T. 118 
38 W. R. 244, 49 L,. J, Oh. 
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mani c8 , Livingstone v. Rawyards Coal Co. (31) 
Laws of England, edited by Halsbury, Volume 
20, Article 1372. "The plaintiff will have his 
costa both here and in the Court below, assessed 
upon the value of the claim for injunction. 
We assess the hearing fee in this Court at 
Rs. 300. The cost of Oourt-fees in respect 
of the claim for damages, paid on the 
plaint and on the memorandum of appeal to 
this Court, will abide the result, and the 
plaintiff will have such cost only or the 
gum ultimately deoreed in hia favour. The 
costs of the inquiry in the Court below will 
be inthe diseretion of that Court. 
Appeal allowed; Бий deoreed. 

(84) (1880) 5 A. О. 25, 42 І. T. 884, 28 W. В. 357; 

deb J. P. 392. 
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JUDGMENT.—The . plaintiff in this 
appeal has raised three contentions: (1) that 
the Court below was in error in. holding that 
of the alleged consideration of Rs. 5,000, 
Ra. 1,800 were not proved to have been paid ; 
(2) that the Court below wasin error in 
exempting from the operation of the mortgage 
five Survey Nos. 188 and 185 held by 
the Court below to belong to defendant No. 3, 
and Nos. 155; 156 and 157 held by the 
Oourt below to belong to defendant No. 4; 
(8) that the instalments allowed by the 
Oourt below are unjustifiable in all the 
circumstances of the case; and that this 
Court ought to alter that part of the decree 
of the Court below, even though it confirms 
the rest of the decree. Upon all these points 
after hearing very full arguments on behalf 
of the appellant and of the respondents Nos. 
8 and 4, we are of opinion that the appellant 
is entitled to succeed. We think that the 
Oourt below took much too strict a view of 
the requirements of proof in respect of 
Ra. 1,300, having regard.to the obvious dis- 
advantage under which the plaintiff lay. 

Here again the appellant's case for the 
purpose of argument may be divided into 
three parts. The plaintiff, who was a minor 
and represented by a guardian, who himself 
knows nothing whatever of these transactions, 
endeavoured to convince the learned Judge 
below that the alleged consideration was 
fully paid, upon three main grounds of. in- 
ference. First, in respect of an assistance 
suit, the plaintiff contended that inasmuch 
as the defendant therein made no reference 
to any failure of consideration and for the 
purposes of that suit the consideration was 
impliedly the alleged consideration of 
Ra. 5,000, it is unreasonable to suppose that 
the defendant’s contention here is well-found- 
ed. If he really had this grievance in 
respect ofa partial failure of the considera- 
tion money he would have certainly said so 
in the assistance suit; secondly, in regard to 
the consideration of a second umufrnctuary 
mortgage of Rs. 2,866, the plaintiff's 
argument is that had the defendant been 
still entitled to Ra. 1,800 from him on the 
prior mortgage, he would certainly have 
refused to acknowlege the debt of Ra. 2,866 
without a reference to this sum to which he 
would then have been entitled ; and lastly, 
that the rent-notes admittedly executed: by 
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ihe defeudant imply that the principal sum 
of the mortgage was Re. 5,000. This is ar- 
rived at by assuming that the rate of interest 
was 18 annas per cent. per mensem, and 
when calculated on Ra. 5,000 for a period of 
nine months or three-quarters of a year, 
yields a rent of as nearly as possible Ва. 370 
which was the rent agreed to be paid by the 
defendant for nine months. We think that 
all these inferences ars very cogent, and 
that the Court can hardly have expected 
more from the plaintiff in the’ circumstances 
of the case by way of strict proof. It is 
very easy for the defendants simply to deny 
the receipt ofa part of the consideration, 
knowing well that the minor plaintiff is not 
in в position to have very accurate informs- 
tion as to the events which happened in 1892. 
But we do think, after carefully considering 
the record as it stands and the arguments 
founded upon it, that there is no sufficient 
reanon whatever to doubt that, as appears 
on the mortgage-bond, the consideration 
money advanced was Rs. 5,000, and not 
merely Rs. 8,700 as now alleged by the 
defendant. For what they are worth- the 
entries in the Record of Rights, to which wa 
must assume that the defendant here wasa 
party, confirm our conclusion. In one of 
these ontries, the mortgage is referred to 
and the consideration is stated to have been 
Ha. 5,000, and not Ha. 8,700. We are, 
therefore, satisfled that the learned Judge 
below was in error in refusing to decree to 
the plaintiff Re. 5,000 as principal on the 
mortgage. Es 

The next point relates to the lands which 
the learned Judge below has declared not to 
be covered by the plaintiffs mortgage. Неге 
again the onus of proof was thrown, and 
rightly thrown no doubt in the first instance, 
upon the plaintiff, but we think that the 
plaintiff has satisfactorily discharged it. It 
is to be observed in this connection that 
neither of the defendants Nos. 8 and 4 appear 
to have taken the least interest in the 
conduct of the suit. They restricted them- 
selves to their written statementa denying 
the plaintiffs claim so far as the mortgage 
was Bought to be extended to these lands, 
but they did not appear before the Judge, or 
so far as we can see, offer any evidence with 
the single exception of Exhibit 78 in support 
óf this contention. How Exhibit 78 got on 
the record is not very clear. 
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The facie, so far as they.are disclosed проп 
the evidence relating to these lands, are 
briefly these. First of all. Survey Nos. 188 
and 185. These appear to have been mort- 
gaged by the predecessor-in-title of the 
present mortgagor in 1878 and this is 
evidenced by Exhibit 81. We see no reason 
whatever to doubt the genuineness of that 
paper or the truth of the transactions which 
it proved. Sothat in 1876 at any rate, the 
defendant or his predecessor-in-title appoars 
to have been the owner of Nos. 183 
and 185. In 1892 these two lands are 
embraced in the mortgage upon which this 
suit is brought, and the plaintiff under the 
provisions of the Reoord of Righta Act 
was compelled. to annex to his plaint 
extracts from that record relating to lands 
in suit. 15 isupon these: extracts from the 
Record of Righta and upon these alone that 
defendanta Nos. 8 and 4 rely. In fairness 
we ought to say here that defendant No. 3 
also is а minor and to that extent labours 
under something like the same disadvantages . 
as the plaintiff. The defendant No. 4 appears 
to have been an old Mali- woman, and 
according to her own story has for many 
years been in Vahivat of the other three 
numbers to whioh we will presently refer. 
The Record of Rights appears to have been 
written up touching these five numbers 
in the year 1907, and Nos. 188 and 185 
are shown in the name of the khatedar, 
defendant No. 8. The moartgagor is des- 
cribed as the tenant. It is noteworthy,. 
however, that defendant No. 3 is entared 
in this record as khateder since 1905. 
When these entries were made and when 
this suit was filed, the old Record of Rights 
Act of 1903 had not been repealed, and 
under that Act entries in the record appear 
to have had no probative value. At any 
rate no Court was under any legal obligation 
to attach any -evidentiary weight to them. 
In 1918, that is to say, after the trial of 
this suit the old Record of Rights Act 
was repealed and incorporated as Obapter 
XA in the Land Revenue Oode. There we 
find section 185J, which introduces a great 
change in this respect. It enacts that 
entries in the record henceforth shall be 
presumed in effect to be & true statement 
of their contents, and in the abeence-of any 
other evidence, I suppose, the Court under 
this section 1353 would’ be obliged to: be 
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guided by any facts so entered in the Record 
of Rights. Whether a provision of that kind 
should be interpreted in appeal retrospective- 
ly is a question of nicety, for it is evident that 
when the Judge below dealt with materials 
before him, these extraotalfrom the Record of 
Rights might have been entirely neglected 
had he wished to neglect them. Had he 
adopted that attitude, it is clear that there 
would have been absolutely no evidence in 
respect of Nos. 183 and 185 to be ret 
against the plaintiffs evidence that his 
mortgagor was the owner of those lands 
in 1878, thet he professed to be the owner 
and to mortgage them in 1892, and, therefore, 
jt established & prima facie case, at any rate, 
that when defendant No. l's father executed 
this mortgage he was the owner of these 
lands. There is, of course, the oral evidence 
of defendant No.1 who now appears to be 
siding with :lefendante Nos. 8 and 4. But we 
do not think that that oould have carried 
any weight, had the learned Judge below not 
desired to give full effect to the entry in 
the Record of Rights. Further, it ia to be 
noted that defendant No. 1 himself stood 
surety to the mortgage-deed upon which the 
plaintiff now sues. But even assuming that 
section 135J has retrospective effect, wo still 
do not think that those entries shonld neces- 
sarily lead to the conclusion which the Court 


below has adopted. Assuming that the mort- - 


gage of 1892 was duly effected by the 
mortgagors, who were then the owners of the 
land, it is quite conceivable, indeed quite 
likely, that by the year 1907 this defendant 
may have entered into other arrangements, 
trafficked with parts of the mortgagad pro- 
perty, and so got the entry relating to landa 
Nos. 183 and 185 made in the Record of 
Rights, and if that be the truth of the 
matter, we are at a loss to understand how 
it can affect the mortgagee’s rights under his 
mortgage of 1892 


With regard to the other three landa, 
namely, Nos. 155, 156 and 157, the entry 
in the Record of Rights shows that the 
khatedar was one Gopal, and defendant No. 4 
appears to have been his vahtratdar. It ів 
significant that this Gopal ie the executant 
of the deed exhibited as Exhibit 92 of the 
year 1892 and entered into about one month 
before the plaintiffs mortgage. That deed 
purports to haye beens relingnishment by 
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Gopal, в dbhauband of the defendant, mort- 
gagor of these lands. Jt has been atrennously 
contended on behalf of defendant No. 4, the 
Mali woman, called the vahivatdar in the 
Record of Rights, that Exhibit, 82 has not 
been proved. This ia a registered document, 
and the defendant who has been throughout 
the case hostile to the plaintiff has proved 
his father’s signature thereon. There ія olso 
the Registrar's note which may be evidence, 
though of course necessarily not conclusive 
evidence, of the truth of the facta set 
forth therein. This is especially provided 
by section 60 of the Registration Act, 
and a censideration of the decisions 
upon that section leaves no doubt in our 
minds that such an official endorsement may 
be used and ought to be used as evidence, 
and in first appeal, where this Court ia in 
& position to make use of whatever materials 
are available upon questions of fact" ag well 
as questions of law, may well be taken nlong 
with the signature of Dhondu and the 
surrounding circumstances to be evidence of 
the truth of the facts stated therein. So 
that we think that this document is quite 
sufficiently proved for the limited purpose 
for which it was produced by the plaintiff. 
It was not sought to give effect to this 
document, but merely to ure it as collateral 
proof of the legal relations of certain parties 
touching these three Survey numbers. Here 
again, we think, that the plaintiffs evidence 
із distinctly superior to that of defendant 
No. 4, if indeed there can be said to be any 
evidence atall in favour of that party. The 
Record of Rights, as I have said, shows that 
the executant of Exhibit 2 was declared to 
be the khatedar of this land ір 1907, апа 
that defendant No. 4 was thon merely a 
vahivaidar. How this can possibly affect the 
mortgagee’a rights acquired in 1892, if at 
that time the mortgagor was the owner of 
the land in suit, we do not understand, and 
we take that to be the true state of facta. 
We believe that in 1892 the defendant mort. 
gagor was the owner, not only of Nos. 183 
and 185, but alto of Nos. 155, 156 and 157. 
We are, therefore, of opinion that these lands 
are subject to the plaintiffs mortgage. 

As regards ihe instalmenta allowed Ly 
the learned Judge below, we think all we 
need do is to increase the amount of these 
instalments, having regard to the increased 


Vol. XxvI1i] 
MAHARAJ DAS v, GIAK SINGH, . 


amount we are now decreeing to the plaintiff 
from Hes. 900 to Rs. 1,500 a year, leaving all 
the other conditichs annered:to the payment 
of such instalments so enhanced as in the 
decree of the Oourt below. The decree will 
be for Ra. 10,000 (Ra. 5,000 principal and 
Rs. 5,000 interest). There will be interest 
at 6 per cent. on Ha. 10,000, from the date of 
the suit till satisfaction. The plaintiff must 
have his costa throughout all these proceed- 
ings. Defendants Nos. 3 and 4 to pay half 
the costs of this appeal. Plaintiff to pay 
defendant No. 2’s costs such as they are of this 
appeal, and he should recover the/remainder 
of his costa from defendant No. 1 through- 
out. 
Decree varied. 


— — 


PUNJAB OHIEF COURT. 
Frast Civi, Arrear No. 822 or 1910, 
Maroh 12, 1914. 

Preseni;—Bir Alfred Kensington, Kr, Chief 
Judge, and Mr. Justice Clavis 
MAHARAJ DAS—DETSSDANT—ÀPPBLLANT 

vertus . 
GIAN SINGH. asp AxorH8B —PrAINTIFFG— 
RrspoxpEXTS. 

Contract to sell, with a reciprocal contract to 
mortgage by  promisme— Failure to smortgage—Groes 
oarelessnass on part of promisee-—Specifíio performance, 
whether allowed. 

The defendant agreed to sell to the, plaintiff two 
shops for Ва. 5,000. Ha. 200 were paid in advance as 
earnest money, Ra. 2,800 were to be paid before the 
Bub- М ‚ and for the remaining Ha. 8,400 the 
plai wes to mortgage the two shops with posseasion 
to the defendant. Both the sale-deed and the mortgage- 
deed were to be executed and registered within two 
чоека. In case of def&ult on the plaintiffs part, the 
defendant was to retain the earnest money, and in cass 
of default on the defendant's part, the plaintiff was io 
te qa 5 further sum of Hs. 200 

Both the deeds were duly executed but 

not registered, owing to the plaintiffs failing to 
uce tho mortgage-deod before tho Sub- 

registration. Aooording to the plaintiff the deed 

ум deine or carried off by rats. The plaintiff sued 


or specific performance: 
ЖОЕЛ Geos i6 la discretionary with the Courts to 
Bios tosses ety ee eae ee 


to be as stated by the plaintiff, tpa proes отан 
which he had exhibited was such he did not 


deserve a decree for specific performance 
First appeal from the decree of the District 
Judge, Amritsar, dated the 28th April 1910. 


Rai Bahadur Pandit Sheo Neratn, for the 


Appellant. 
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The Hon'ble Mr. Shadi Lal, R. B., and Mr. 
Kanhaya Lal, for the Respondenta. 


JUDGMENT. 


Cuavis, J.—On the 16th October 1909 the 
plaintiffs entered into an agreement with the 
defendant, the principal terms of which were 
as follows. The defendant was to sell to 
plaintiffs two shops for Ha. 5,900. Rs. 200 
were paid in advance as earnest money, 
Rs. 2,800 were to be paid before the Sub. 
Registrar at time of registration, and for 
the remaining Hs. 3,400 plaintiff was to 
mortgage the two shops with possession to the 
defendant. Both sale deed and mortgage- 
deed were to be executed and registered 
within two weeks, 4. e, by 80th October 
1909. Incase of default on plaintiffs’ part 
defendant was to retain the Ra. 200 earnest 
money. In case of default on detendant’s 
part plaintiffs were to receive back the said 
Re. 200, and a further sum of Ra. 200 as 
damages. 

Both deeds were duly oxecuted, but not 
registered, owing, 80 it appears, to plaintiffs’ 
failing to produce the mortgage-deed before 
the Sub-Registrar for registration. Accord- 
ing to plaintiffs the deed was eaten or 
carried off by rats. Plaintiffs sue for specific 

performance. 

The District Judge framed asa preliminary 
issue the following: ‘ ‘On the facta stated in-the 
pleadings isthe suit for-specific performance 
maintainable?” Then comes an order, “I have 
heard arguments both on the preliminary 
issue, and on the case at large, orders 
to morrow.’ Then comes the judgment, in 
which the learned District Judge overrules 
a plea on behalf of the defendant that certain 
persons to whom he has since mortgaged the 
shops ‘should be made parties, and also" 
decides the preliminary issue above quoted 
in favour of the plaintiffs, but proceeds to 
digmiss the suit on the ground that plaintiffs’ 
failure to get the mortgage-deed registered 
is no answer to their demand that defendant 
should fulfil his part of the bargain, as in 
the nature of things the sale deed must 
precede the mortgage-deed, plaintiffs being 
unable to mortgage the property until they 
have become the owners, and it being im- 
possible to register both deeds simultaneously. 
So the learned District Judge gives plaintiffs 
& decree. 
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The defendant appeals to this Court. 

We do not think the reasons given by the 
District Judge are sound. Їп our opinión 
the agreement to mortgage to the defendant 
was part of the whole agreement, апа had 
plaintiffs demanded that a sale-deed should 
be executed and the whole of the remaining 
Bale price, з. e., Re. 5,700 paid in cash, we 
think the defendant would have been quite 
justified in refusing to sell on such terms. 
Whether the deeds could be registered 
simultaneously or not is & matter of no 
importance, for documents take effect from 
time of execution and not from registration. 

Having disposed of the preliminary issue in 
plaintiffs’ favour, we think, the District Judge 
should have ascertained from the parties whe- 
ther they wished to produce evidence. It is 
complained before us that defendant was 
quite taken by surprise when the District 
Judge gave judgment in plaintiffs’ favour. 

Tt certainly cannot be said that all the 
facta are admitted. The defendant denies 
that the mortgage-deed was lost or destroyed 
as alleged, and the plaintiffs deny the alle- 
gation of the defendant that he subsequently 
lost the sale-deed In fact both parties are 
entirely at issue a8-to which party is to blame 
for the non-fulfilment of the bargain. The 
defendant asserts that the plaintiffs hung 
back and falsely pretended that the mo - 
deed had been lost, thus driving the defend- 
ant, who was in urgent need of the money, 
to mortgage the houses elsewhere, while the 
plaintiffs’ allege that the defendant, having 
repented of his bargain, hag taken advantage 
Si the plaintiffs! having accidentally lost the 

- What the precise facts are 
ыле, for until both parties have 
, been allowed due opportunity of proving 
” their allegations, it would be improper to 
prononnce which party is to blame. But 
even if we admit for the sake of argument 
that the defendant’s conduct in the matter is 
not straightforward and that plaintiffs’ 
allegations are correct, it is still obvious 
that plaintiffs are greatly to blame for their 
gross carelessness in allowing the mortgage- 
deed, which had been duty  exeonted and 
was to be presented for registration, io be. 
destroyed or carried off by rats. When the 
plaintiffs took the document into their 
oustody it was their duty to take proper care 
of it, and not to leave it unguarded. 16 із 
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disoretionary with the Courts to give & decree 
in such cases, and we are of opinion that 
assuming the facta to be as stated by the 
plaintiffs, the gross carelessness which they 
have exhibited is such that they do not de- 
serve & decree for specific performance. 

At the same time we do not think that the 
blame lie all on one side; we are extremely 
sceptical аз to the truth of defendant's state- 
ment that he has since lost the sale-deed 
and defendant’s counsel has expressed: his 
willingness to refund the Ra. 200 received as 
earnest money. We think, therefore, that the 
plaintiffs may well be given back the Ha. 200 
which they advanced. 

We accept the appeal and reverse the 
decision of the learned District Judge, but we 
grant the plaintiffs a decree for Ha. 200. The 
parties will bear their own costs in both 
Oourts. 


Kuxsmaros, О. Ј.-—І agree with the conclu- 
sion of my learned colleague that the merita ` 
of this case are properly met by в money- 
decree to plaintiffs for Re. 200, and regret 
that delivery of judgment has been accident- 
ally delayed. Т have only to add that the 
arguments before us covered a good deal of 
rather technical ground, which need not be 
discussed in view of our ultimate conclusion. 
The real point which we had to consider was 
whether there ought to be aremand for evi- 
dence before we could dispose of the case. 
After hearing the explanations of -both sides 
at some length, we found that a remand would 
serve no useful purpose and that it was to the 
interest of all parties that this unsatisfactory 
"dispute should not be allowed to drag on with 
no reasonable prospect of any more definite 
result. I$ is sufficiently clear that the sale 
negotiations of 1909 fell through because the 
parties were not really in agreement and that 
neither side acted in & straightforward 
manner. - It is, under these circumstances, 
impossible to allow plaintiffs’ decree for speci- 
fic performance to stand, and no evidence 
which could be now produced would be of 
material assistance. 

The appeal is accepted and the decree in 
plaintiffs’ favour will be modified as pro-- 
posed. 

Appeal accepted; Decree modified. 
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"^ OALOUTTA HIGH COURT. 
Sgcoxp Civi, Appsmans Nos. 58, 65 axb 66 
or 1913. 

May 19, 1914. 

Presené:—Sir hawrenoe Jenkins, Кт., Chief 
Justice, and Justice Sir Harry Stephen. 


G. S. HANNAH AND &4NOTHER—DEFENDANTS 


—APPELLANTS 


teres 
Messrs. JAGANNATH & Co. AND OTHERS 
— PIANT vrs—ResPonDeRts. 

Trads-mark, law ej—Tiade-mark, whether can be 
aengned of cde te gi vse—Originator of 
trade-mark, right of—Good-will, meanmyg of — Good- 
nli, transfo os of, right of —Kridence Act (I of 1872), 
з. 11'I—I4oensoe— Estoppel. 

In Indis the law of trade-marks ів not governed 


with trade-marks are determined 

the principles of the Common Law of England. 
British Ате ioan Tobacco Оо. Ld, v. Mahboob Bulsh, 

Sia Саз. 279, 15 О. W. М. 280; 88 О. 110, referred 


p the inherent nature of o trade-mark 
for it 
is a mode of representing the origin ihe goods 
to which it is attached, or their trade esaociation. 


The representation of a trade-mark may perl aps 
only be true of ite but usage has 
sanctioned a more Hberal treatment based on the 
rinciple ofidentifloation by succession and, there- 
Kus. successors in business have been allowed to 
use jac their trade-marks where the repre- 
sentation still continues to be substantially true, 


An origi г of а trade-mark of & natural pro- 
duct, who certifies to their good quality, is entitled 
to it aud has а right to alienate it, 


A trade-mark can only be assigned together with 
the good-will of the business to which relates. 

Where, therefore, the trade-marks of jute-balers 
were assigned together with the business of jute- 
balers, the transfer was held to be valid. 


Good- will B the benefit 


the ош me, reputation and 
of в business. It is tho ettrectivo foroo which 


A transferee of the good-will is entitled to usc 
the name in which the business was carried on and 
to represent himself as on that business. 

Under section 117 of the Evidence Act ь licenses 
of œ trade-mark shall not be permitted to deny 
that his licensor had, at the time ‘when the Borde 
commenoed, authority to grant such lioense. 


Appeal against the judgment of Mr. Justice 
Imam, dated 7th April 1918. 


FAOTS of the cate fully nppear from 
the judgment of Mr. Justice Imam reported 
in 22 Ind. Cas, 872. 
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. who disallowed the 


Mesara. S. P. Sinha, W. Gregory, Buckland, 
0, Atetoom and Hyam, for the Appel- 
ants, 

Messrs. H. D. Bose, B. O. Мінет and А. М. 
Chaudhri, for the Renpondenta. 

JUDGMENT.—The  plaintiffa Messrs 
Jagannath & Оо, are described in the 
heading of the plaint as a firm carrying on 
business as jute-balers and  shippers and 
merchants at No. 117, Harrison Road, in 
the town of Caloutta. 

The defendants are E. C. Н. Cresswell, Н. 
A. Smyth and Geofrey Watson, who carry 
on business in co-partnership as jute-balers, 
brokers and merchants, under the name of 
Messrs. Moran & Oo. at -11, Lall Bazar 
Street, Oalcutta, and G: S. Hannah and 
O. L. Smallwood, who carry on business 
in co-partnership as  jute-belers, brokers 
and merchants, under the name of Messrs. 
W. Haworth & Oo. at No. 1, Mission Row. 
It is alleged inthe plaint that the plaintiff 
firm has been and is the propriet;r of four 
jute trade-marks set forth in: the schedule, 
and the plaintiffs’ case is that on the 8th 
of July 1911 the defendants Moran & Co., 
and on the lst of March 1912 the defend. 
antas Haworth & Co. acquired the right to 
use and permit the use of these trade- 
marks and that in return the defendant 
firms severally sovenanted to maintain the 
reputation of.these marks and to реу an, 
annual fixed royalty of Ra. 10,000 in 
cash and Rs 18,000 in bills. These 
agreements were repudiated by Haworth 
& Оо. оп the 2nd July and by Moran & 
Oo. on the 15th August 1912; and the 
plaintiffs, withont assenting to these re- 
pudiations, have instituted 'thim suit on the 
5th September 1912, claiming Ra. 8, 50,000 
as damages on account of the alleged depre- 
ciation of the trade-marks, and Ha. 10,000 
in cash, and the execution of three several 
drafts for the aggregate sum of Rs. 13,500 
for and by way of royalty for.the jute 
season 1912-18, ог in the alternative 
Ra. 28,500 as damages. : 


All the defendants have resisted the claim, 
and the suit has been heard by Imam, J., 
claim for damages 
for depreciation; but passed a dearee for 
Ra. 93,500 in respect of the claim for royalty. 

Against. this judgment three separate ap- 
peals have been filed, one by Haworth '& Co,. 
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в second by- Cresswell and Smyth and a 
third by Watson. 

The plaintiffs have on their side taken 
cross-objections. These several appeals and 
cross-objections have been heard together 
and will be determined in one judgment. 

All the appellants advance one common 
ground of appeal, that the plaintiffs had 
no title to the alleged trade-marks, that 
they passed no interest to the defendants 
and that there is no legal consideration 
for the obligation attributed to them. 
Watson makes the further point that, having 
regard to the date of his becoming a partner 
in Moran Ф Co.—April 1919, he came 
under no liability. This plea, however, 
was expressly limited by Counsel before us 
to the claim for damages, and was not put 
forward as an answer to the claim for royalty. 

We will first trace the title to the alleg- 
ed trade-marks asserted by the plaintiffs. 

It is said that these marks were ori- 
ginated by Surjoo Coomar Chatterjee, who 
carried on business, presumably in Caloutta, 
as & jute-baler until his death in 1893, 
under the two names of B. O. Chatterjee and 
M. N. Chatterjee. Apart from subsidiiry 
dealings by. way of mortgage and go forth, it 
is sought to establish the devolution of 
these marks to the plaintiffs as followa. 

On the 24th September 1904  Surjoo 
Ooomar Chatterjee’s "widow  pürported to 
assign to Landale and Morgan,’a firm of 
jute-brokers and agents, seven marks, in- 
cluding the four in suit, and also the good- 
wil of the business of jute-balers formerly 
carried an by Surjoo Ooomar Qhatterjee, 
the consideration being Rs. 75,000. 

On the 26th September 1904 Landale and 
Morgan in oonsideration of Rs. 85,000 
assigned to  Dooli Chand, a baler and 
dealer in jute trading under the style 
or firm of Hursook Das Dooli Ohand, 
these seven marks and the good-will of the 
firm of Landale and Morgan “of, into, upon 
or concerning the said business of jute-balers 
formerly carried on by the said 8. C. 
Ohatterjee, deceased, and thereafter by the 
firm in succession thereto, and the sole and 
exclusive right to use the said trade- 


marks or brands mentioned and described . 


in the schedule hereunder written and the 
name of the said 8. С, Chatterjee in con- 
nection with the said business and to bale 
jute-onttings, jute-rejections and all other 
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kinds of jute with and under such marks 
and brands and name and all the estate, 
right, titleand interest of the firm there- 
in.” 

On the 8th of May 1907 Dooli Ohand 
purported to assign the trade-marks and 
the business of Surjoo Coomar Ohatterjee 
to Gocul Chand Khettan for Ra. 3,50,000 
and onthe 3rd of April 1908 Gocul Chand 
Khettan purported to make a similar asg- 
signment to the plaintiffs for Rs. 1,90,000. 

On the 8th July 191} the plaintiffs in 
their turn executed an exclusive license, 
for the period between the date of the 
instrument and the 380th June 1914 in 
favour of Moran & Oo., of these four trade- 
marks, and it was thereby agreed that the 
licensees should and might at all times 
during the term peaceably and quietly use, 
or employ or permit ог ` authorise others . 
to use or employ, exclusively, the trade- 
marks, and to hold the good-will of the 
busineas of Surjoo Coomar Ohatterjes, the 
original baler, and the marks as far as any 
of the marks were concerned, without any 
lawful interruption or, interference by the 
proprietors. On the Ist of March 1912, the 
licensees’ rights were assigned to Haworth 
& Co. E 

In India the law of trade-marks is not 
governed by Statute: there is no statutory 
system of registration, and the rights and 
liabilities in connection with trade-marks 
are determined by reference to the principles 
of the Common Law of England: British 
oo Oo., Ld. v. Mahboob Buksh 
1). 

It is thusestablished that a trade-mark 
cannot be assigned or descend in gross; and 
this rests on по arbitrary rule, but is a 
necessary consequence of the inherent nature 
of a trade-mark; for it із a mode of repre- 
senting the origin of the goods to which it is 
attached, or their trade association, and the 
truth of the representation is essential. 

In its strictest meaning the representa- 
tior of a trade-mark may perhaps only be 
true of ita originator, but usage has вапо- 
tioned a more liberal treatment based on 
the principle of identification by succession. 

And so successors in business have been 
allowed to use their predecessors’ trade- 
marks where the representation still con- 


tinues to be substantially true. 
(1) 7 Ind, Cas, 279. 15 О. W. N. 280; 38 C. 110, 
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Can it, then, be said within the permit- 
ted limits of deviation from strict accuracy 
that the plaintiffs are entitled to the trade- 
marks in suit Р 

It must, we think, be taken fhat Surjoo 
Coomar Chatterjee whs entitled to those 
trade-marks, and it is по obstacle in the way 
of that view thatthe subject of the marks 
was a natural product and he was merely 
their selector, who certified to their good 
quality: Major Brothers v. Franklin & Son (2). 
Nor do «we think that it has been shown 
that the marka were so personal to the 
originator as to be inalienable. 

Surjoo Coomar Chatterjee carried on the 
business of a baler. He died in September 
1893, and the books of the Oaloutta Baled 
Jute Association indicate that his marks 
continued to be used from the time of his 
death. This doubtless was with the 
authority of his successors, but whether there 
was such a disposition of the good-will of the 
business as would be necessary to support 
this authority, does not appear till 1904, 

In that year we have the assignment by 
the widow in favour of Landale and Morgan 
to which we have already referred. 

This and each succeeding assignment 
jg expressed to be a transfer not only of the 
trade-marks,. but also of the' business of 
jute-belers formerly carried on by Burjoo 
Coomar Chatterjee. In form, therefore, there 
has been compliauce with the rules thata 
trade-mark can only be assigned together 
with the good-will of the business to which 
it relates. : 

But is this merely a.formal compliance 
without any reality, в mere device which 
ought not to be recognised as satisfying the 


conditions on which a successor is entitled - 


to use & trade-mark he did not originate P 
For the appellants it is contended that it 
is, and in support of this much persistent 
reliance has been placed on an argumenta- 
tive but unhappily-worded paragraph ic the 
plaint (paragraph 4). 

Any one who attempts to express his 
meaning in a single sentence 27 lines in 
length runs the risk of being misunderstood, 
and the author of this paragraph has not 
escaped the common fate. It is possible 
that the paragraph was an attempt to escape 
from the result of -the decision in British 
American Tobacco Qo., Ld. у. Mahboob Bukhsh 
a) (1908) 1 К. B. 712, 77 І. J. К. B. 60); 9811, T. 
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К A ; 
(1), вой was composed more in reference to 
that decision than to the actual terms of 
the several assignments. But whether that 
be so or not, there is no force in the argu- 
ment that the actual terms of those assign- 
ments are affegted by the argumentative 
statement in the plaint. aot 

They in fact purport to transfer the good- 
will of Surjoo ‘Coomar Chatterjee & Oo, 
" Geod-will”, Lord Macnaghten has said, 
* ig the benefit and advantage of the good 
name, reputation and connection of a busi. 
ness. It ig the attractive force which brings 
in custom. lis the one thing which dis. 
tinguishes an old, established business from 
a new business at ita first start”: Inland 
Revenus Commissioners v. Muller and Ооз 
Margarine Id. (8). Manifestly that which 
goes to form the good-will would vary with 
the nature and conditions of the business, 
Certainly в transferee would be antitled to 
use the name in‘ which the business was 
carried on and to represent himself as 
carrying on that business. This right passed 
under the several assignments; for, under 
their terms, each. assignee became legally 
entitled to exercise these rights, and each 
ansignor lost these advantages. 

But then it is said that there is no 
evidence that any use was made of these 
righta, or that any assignee carried on 
the business in the name of Surjoo OCoomar 
Ohatterjeo snd in particular, that it is not 


‘shown that Dooli Chand, who hada baling 


business of ‘his own, kept this assigned 
business separate. 

In dealing with these objectiona the 
character of this suit has to be bornein . 
mind and the relations of the parties; it 
ia not bronght by one who claims to be 
the owner of a mirk against a. stranger for 
infringement ; it is brought agninst two 
firms who are at any rate expressed to 
be licensees and purported to take in that 
capacity. And a licensee shall not be per- 
mitted to deny that his licenser had; at 
the time when the license commenced, 
authority to grant such license (Indian 
Evidence Act, section 117). | 

The authority of the plaintiffs to grant 
the license under consideration depends 
upon whether they acquireia title to the 
trade-marks, and | this they could not acquire 

A. 0. 217, T0 L. J. Е.В. 67%; 40 W. В, 
о as Le Т. 7505 37 T. L. R88, 


456 
HANNAH ©, JAGANNATH d 00. 
. 


in the circumstances of this case without 
` an effective assignment of the business of 
Burjoo Coomar Chatterjee & Co. : 

, This would seem to preclude the defend- 
ants from questioning the conditiona on 
which the, plaintiffs’ authority rested, that 
is to say, the acquisition by them of the 
business of 8. О. Chatterjee & Co. and the 
trade-marks. The section is positive in its 
terms, and we are bound to give full effect 
to it. Had the plaintiffs based their case 
on the licenses and resisted any attempt 
to invalidate their title by в reference to 
ita history, they would haye been witbin 
their rights; and we cannot think that 
‘their case has been prejudiced by the mode 
in which it has been presented. 

Atany rate section 117 would cast on 
the defendants the burden of proving that 
the good-will of the büsiness bad lost its 
separate existence by merger or otherwise, 
or had not passed to the plaintiffs, to sup- 
port and justify the transfer of the trade- 
marks, and that the plaintiffs had not the 
authority they professed to exercise. This 
the defendants had not done. 

On the contrary it has been urged for 
what it was worth that the association of 
the names M. N. Chatterjee & Co. and 8. C. 
Ohatterjee & Co. with the trade-marks itself 
involved carrying on business in the old name. 

Had the defendants proved their alle- 
gation of misrepresentation on the plaintiffs’ 
part, that would have seriously affected the 
value ofthe estoppel on which the plaintiffs 
rely. : 

But no such proof has been given, and 
not one of the defendants has gone into 
the witness-box. 

Then it has been contended that the 
license was in gross and, therefore, was for 
an illegal consideration, or at any rate for 
mo consideration, bui the agreement pur- 
рогів to veat in the licensees a contractual 
right to the business. The illegality of the 
consideration has nof been made ont, nor 
сап it be said that there was no considera- 
dion within the meaning of the Indian 
Contract’ Act. From the amounts “paid or 
wwereed to be paid at different times, it 
is obvious that the marks were regarded 
‚ав possessing considerable commercial 
valne. Nor must it be forgotten that for 
the first year of its term- the license waa 
"used and paid for and ‘that as a result of 
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the year’s working this commercial "value 
of the marks haa been seriously depreciat- 
ed. Though ihe leasing or assigning of 
trade-marks without a real transfer 
of an existing business is а nullity 
from & legal point of view and in fact 
deprives them of the characteristics to 
secure which they are recognised by law, 
yet we cannot in the circumstances of 
this case hold thatas against the licensees 
the plgintiff have not a good claim to 
royalty, and we agree with the gonclusion 
at which Imam, J., arrived. We only desire 
to add that no objection has been urged 
before us to the form in which the decree 
in respect of royalty has been passed, and 
wo, therefore, refrain from discussing it. 

While Imam, J., decreed the payment of 
royalties, he dismissed the claim for damages, 
and to this the plaintiffs have taken а сгова- 
objection., They rely on clauses 4 and 7of 
the agreement of the 8th July 1911, and 
allege that the defendants Moran & Oo. 
permitted jute to be packed under the 
marks which was inferior to the quality 
of the standard fixed by the London Jute 
Association forthose marksor for the cor- 
respondiug marks of the same group, or 
otherwise committed breaches of the rules 
and regulations of the London Jute Aago- 
ciation by reason whereof the marks have 
been removed from the respective groupa 
(plaint, para. 10). 

This claim is now made against Moran 
& Co. slone, and not against Haworth, whose 
predicament in the litigation one cannot but 
feel to be unfortunate. 

It is tonceded by Moran & Co. that 
the marks were included in the London 
Jute Association’s groupa for 1911, and 
not in those for 1912 ; but this, it is argued, 
is а matter with which these clauses 4 and 
7 have no concern. The argument requires 
an explanation. ` 

In the jute trade, marks have been and 
are largely employed ав an assurance of 
quality. This bas led to tbe establish- 
ment of severalgroups, and among ihem 
the 6-marks group was of especial im- 
-portance. Ав the title suggests, there ` 
^vere 6 marks in this group, and each 
mark was regarded as an assurance that 
the jute bearing it was up to the standard 
of a grade called “Firsts” in the trade. 
.Later an eight-marks group was eetablish- 
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ed, and this comprised these same 6 
marks and two others that had acquired 
& reputation of merit. It would seem, 
however, that this 8-marks group, 
though largely identical with the 6-marka 
group, was in f&ob вп independent group; 
and so contracts were made on the basis 
of one or other of these two groups, or of 
other groups of marks; for there were many 
other groups, but with them we have no con- 
cern at present. 

This then is how matters stood at the com- 
mencement of the jute season 1911-12, or in 
other words, on the 1st July 1911. 

At this time the London Jute Association 
' had determined to establish its own groups 
of marks, and without attempting to er- 
plore the several reasons by which they had 
been influenced to this, it may be reason- 
ably surmised that the vicious practice of 
leasing marks and the results 
practice had in some measure caused the 
mischief that this new departure wasin- 
tended to counteract. і 

It was an easy mode of controlling the 
marks in use, if only the trade as a whole 
lent its support. At first apparently this 
support was somewhat feeble, and contracts 
on the basis of the Association groupa were 
few; but now they are an important, 
if not the principal, basis of jute dealings. 

This policy evidently had long been 
under consideration, but it did not take 
definite and annonnced shape until the Ist 
July 1911, when a circular was issued in 
the terms appearing in Exhibit No. 1 in 
this case. 

When the London Jute Association thua 
established groups of their own, they &dopt- 
ed the marks then in use in the trade, 
and (among others) those of the 6 and 8- 
marks groups. 

There were rules regulating the inclusion 
or non-inelusion of marks in the Associs- 
tion groups, and some undoubtedly were 
more stringent than the trade conscience, 
which had previously regulated, во far as 
it can bessid that there was any regula- 
tion, the recognition by the trade or the 
Association of the marks in use. I may 
illustrate this by the new rule that three 
penalties might involve the exclusion ofa 
mark, & rule of the Draconian order, for 
it operates without reference to the volume 
of jute that might be- baled under the 
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mark and disregards the average standard 
of quality over the whole range of dealings. 
Three failures in an ‘otherwise excellent 
course of dealing might involve consequences 
from which & consistent course of inferior 
dealing would be exempt. 

We pointto this in no spirit of oriticism ; 
it is not our business or desire to criticise, but 
to emphasize the altered character of Morans’ 
responsibility if the plaintiffs’ reading of the 
clauses be accepted. 

On the 24th September 1910, when the 
Association marks had not been establish- 
ed, the plaintiffs and Morans had entered 
into an agreement substantially the same 
as that now under consideration and con- 
taining provisions dentinal with the 
dark clauses, 4 and 7, ofthe agreement of 
the 8th July 1911. This shows that at 
that time there was an apprehension of the 
risk of non-recognition against which the 
clauses were directed. But e» hypothen 
the risk was not of exclusion from the As- 
sociation’s groups, for they did not then 
exist. The risk must have been the non- 
recognition by the Association of the 
marks then in use by the trade—e risk 
which manifestly was not 80 urgent as that 
created by the new rules.’ 

It was against this old risk, Morans 
contend, and not the new risk oreated in 
1911, that the 4th and 7th clauses were 
aimed. 

The plaintiffs see in this line of reason- 
ing an attempt to construe & later by an 
earlier document; but this is hardly & 
statement of the positions It 
is rather an endeavour to place the Oourt 
in possession of the facts which, it may 
reasonably be said, were within the oon- 
templation of the parties when the agree- 
ment of the 8th July was executed, and 
to show that there were conditions, apart 
from those created in 1911, to which in 
the minds of the contracting parties 
clauses 4 and 7 of that agreement could 
aptly be applied. This seems legitimate, 
and it becomes of considerable force when 
it appears that there is strong .reagon to 
believe that these new oconditiona could 
not have been known to the contracting 
parties or have been. within their contem- 
plation. 

The cironlar of lst July 1911 could not 
have reached Oaloutta by the 8th in the 
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ordinary course of mail, nor does ii 
clerely appear that “it was otherwise com- 
municated to the parties prior to that 
date. This is important in considering 
what were the circumstances, that is, the 
know circumstances, at the time the 
agreement was made. 

The phraseology of the two clauses too 
seems tous to aid the view that the risk 
contemplated and accepted did not extend 
to exclusion from the Association 
groups. The two clauses evidently refer 
to the same topic, and they speak of the 
group of trade-marks which is recognised by 
the Association, but while the 6-marks group 
may be said to have been recognised at the 
date of the agreement, the Association groups 
were not recognised, but created and establish- 
ed. Mr. H. D. Bose, who has argued 
the whole case admirably on behalf of the 
plaintiffs; points to certain passages in Mr. 
"Maoleod's evidence as supporting his oonten- 
tion that the Association has oeased to 
recognise the 6-marks group, and at one point 
there would seem to be some verbal justifice- 
tion for the argument. But it seems to turn 
on the precise force Mr. Macleod placed on 
the word “ recognise," when under entice- 
ment of croas-eramination he gave an 
affirmative answer to a question implying 
that recognition had ceased. The Associa- 
tion then had their own groups, and it would 
probably be correct to say that they did not 
recognise any other group a8 occupying the 
position it had in relation to them prior to 
the establishment of the. Association group. 
But- Mr. Macleod, we believe, is not во 
much a gr&mmarian as а man of affairs, and 
passing from the abstract to the concrete, 
he declares that the 6-marks group can atill 
be the subject of a contract under the pres- 
cribed London forms and further, that con- 
tracts on the basis of the 6-marks grouplenjoy 
the same facilities for arbitration, etc., as are 
enjoyed by contracts made under the official 
group. We attach more importance to the 
position thus disclosed by Mr. Macleod 
than to the terms of his reply to the question 
pat to him in cross-examination. 

Mr. Bose, however, has suggested that 
the advantage of a more favonrable scale of 
nllowances has now been lost, and thatthethree 
S marks are now no better than substitutes. 
‘That may be so where the contract is on the 
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basis of the official group; but it had to be 
admitted that there was nothing to show 
this was the case where the contract is on 
the basis of the 6-marks group, asit still 
may be if the parties во desire. 

It may be that the exclusion of the 38 
marks from the Association groupe has 
depreciated the value of those marks in 
their own group, butas we read the clauses 
4 and 7, this casts no responsibility on 
Morens to indemnify the plaintiffs. 

Morans’ contention, therefore, is, we think, 
well founded, and we hold that neither clause 
refers to exclusion from the Association 
groups of marks, but only from the group of 
trade-marks recognised by the Association, 
as for example the 6-marks group. But 
apart from the Association groupa, 16 ія not 
alleged, and certainly 'is'not proved, that 
there has been any omission or demission 
of the marks in suit, or any removal of 
them from the 6-marks group; in fact there 
i8 every reason to think that they still retain 
their place. So far we have dealt exolüsively 
with the 6-marks group; but what we have 
said as to that, applies equally to the other 
groupe for the case and the argumenta have 
proceeded on the basis that what is true of 
the 6-marks groups is, in the circumstances of 
this case, true of all groups in question’ other 
than the Association’s groups. 

And so we agree with the conclusion 
shortly and clearly stated by Imam, J., as 
to the plaintiffs’ inability to recover damages; 
and in this view it ів unnecessary to deal with 
Watson я separate contention that section 
249 of the Indian Contract Act protects him 
from any liability in connection with this 
claim for damages. 

The result is that each of the several 
appeals and also the cross-objections must be 
dismissed. 

By consent we make the order that each 
party do bear and pay his own costs of the 
several appeals and the  oroes-objections. 
We вау nothing about the paperbooks. Costs 
may, if necessary, be taxed as bet ween attorney 
and client. 


Appeals and croes-objections dismissed. 
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PUNJAB OHIEF COURT. 
Вксойр Отут, Арриат No. 1487 лир 1458 
or 1912. 

Deoember 22, 1914. 
Proeeni;—Mr. Justice Rattigan and 
Mr. Justice Soott-Smith. 

SUKH DIAL.Ax» ANOTHSR—DEPFENDAXTS — 
APPELLANTS 


оетғы 1 
MANI RAM ажр orugasz —P at 
RESPONDENTE. ; 

Biamp Act (I of 1879), а. 2, sub-sec. (11 me 


Act (П of 1899), з. 2, swh-sec, (15)—1 
partition— Аата Хе 
—fecondary 


Onus probandi as to jotntnese—Mortgage-decres, form 
ef--O1vil Procedure Code (Асі V of 1908), О. XXXTY, 
т. 4, 5,0. 


Under the Stamp Act of 1870 an award of arbi. 
trators directing & partition was not included in the 
definition of “instrumentof partition” and, therefore, 
if such an award was executed before the pre- 
sant Stamp Act came into force, and the Oourt is 
satisfied that it was not put in the form of an award 
merely for the purpose of avoiding stamp duty, it 
will be reoeived in evidence if it boars a stamp of 
Ha. 5 only. 


The mere fact thet the parties have signed an award 
does not necessarily constitute it & deed of partition. 


Where an award effecting partition is lost, there is 
nothing in section 91 of the Indian Evidence Act 
to prevent one of the parties from proving aliunmde 
that a partition did take place, but no secon 
evidence of the details of such pertition can be 
given. : 

Where & Hindu family consisted of a father anda 
son, and the whole of rta was originally joint, 
but subsequently the dealt with various pro- 
perties as if he were their sole owner, the fact of 
his so dealing would not amount to proof of his 
right todo so as against his son. But when we 
find him actually selling certain properties to the son 
himself the inference is obvious and conclusive that 
some sort of partition of the property must previously 


have taken place. Under these ciroumsianoes, tho ' 


burden of proof as іо jointness is ahified and the 
perty ing Jointness has to prove that a particular. 
property remained joint ancestral property. 

In mortgage-decrees the provisions of Order 
XXXIV, rules 4, 5 and 6 should not be overlooked. 

Second appeal from the decree of the 
Divisional Judge, Lahore Vivision, dated the 
27th June 1912, varying that of the Addi, 
tional District Judge, Lahore, dated the 
‘29th May 1911, decreeing the claim in 
pert. 


Rai Bahadur Pandit Sheo Narain and Mr. 
Broadway, for the Appellants, 
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Mr. Kirkpatrick and Lala Ganga Ram, for 
the Respondents. 


JUDGMENT.— This appoal is closely oon- 


‘nected with Oivil Appeal No. 1488 of 1919 


and this judgment will dispose of both. 
Plaintiffs as morigegees brought two воа 
against the representatives of the mortgagor. 
In the first suit they rely ‘проп a mortgage 
of a house effected in their favour on the 
18th December 1905 by Shib Dial (father 
of defendant No. 1 and grandfather of 
defendant No. 2), and their prayer is that 
the said house may be sold and'out of the 
sale-proceeds the sums of Ha. 4,000, principal, 
and Re. 757, interest, be awarded to them. 
In the second suit the pliintiff base their 
claim upon &further charge affected upon 
the said house on the 28rd December 1908, 
and in this suit they claim to recover 
Ha. 1.000, principal, and Ha. 189-4, interest, 
by sale of the said property. The Additional 
District Judge in both snits held that the 
property was ancestral and that in the first 
suit only the sum of Rs. 2,600 and in the 
second suit only the sum of Ба. 500 were 
binding charges upon the property in suit, 
He acoordingly gave judgment in plaintiff»! 
favour (1) in the first suit for Ва. 2,600 with 
interest after the 23rd December 1908, 
(plaintiffs having received interest up to that 
date in the second mortgage); and (2) in 
the second suit, for Ha. 500 with interest. 
The decrees of the first Court provided that 
the mortgaged property should be sold and 
plaintiffs be paid from the gale proceeds, the 
decree in the second suit further providing 
that if there was any deficiency in making 
good plaintiffs’ claim, the.other property of 
Shib Dial was to be held liable therefor, 
Plaictiffs appealed in both cased to the 
Divisional Judge, and their appeals were 
accepted, a decree being passed in each 
suit as prayed for in each plaint, by sale of 
The learned 
Judge based his conclusions upon his findings 
that there had been a partition of the joint - 
ancestral property in 1890 between the 
mortgagor and his son, defendant No. 1; 
that thereafter the property which’ fell to ` 
the mortgagor's share became his acquired 
property, and that the mortgagor was 
entitled to deal with itas he pleased. АҒ 
the same time, hé expressed the opinion that 
if the property lad not been the aoquired 
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TO of the mortgagor, there wns “по very 
pd that the sums of Ha. 1,400 and 
Ba. 500 (whieh had been disallowed | by the 
Oourt'of first instance) were required for 
family neceasities” and as such binding ppon 
the property in the hands of defendants. 

Defendants have appealed to this Court 
from the decrees of the Divisional Judge and 
pray that the decrees passed by the Addi- 
tional District Judge may be restored. 

Mr. Bheo Narain on appellants’ behalf 
gives up ground 2 in Appeal No. 1487 of 
1919 and ground 9 in Appeal No. 1488 of 
1912, and contends (1) that there is no 
legal proof that the property of the family, 
which was admittedly once joint in the 
strict sense of Hindu Law, was ever parti- 
tioned between Shib-Dial and his son, Sukh 
Dial, or that the house in suit fell to the 
ahare of tho former; (2) that the Additional 
District Judge’s decree did not award future 
interest and that es plaintiffs did not speci- 
fiscally appeal from that part of his decree, 
jt was not competent to the Divisional Judge 
to grant future interest after date of decree 
as prayed for in the plaint; (3) that the lower 
Appellate Court should not have made the 
decretal amount a charge upon property 
other than that mortgaged; and (4) that the 
Divisional Juige has not considered the 
finding of the Court of first instance that 
the sum of Ва. 150 waa not actually received 
by the mortgagor in respect of the second 

charge. НН 
e e the first contention, plaintiffs’ 
allegations are that in August 1690 Shib 
Dial and his son, Sukh Dial (defendant 
No. 1), who originally were members ofa 
joint Hindu family, had the ancestral pro- 


perty partitioned by arbitratora and that the- 


latter, after due inquiry, effected в partition 
by an award, dated 30th August 1890. This 
award was signed by the parties and daly 
registered. The original in not forthcoming 
and defendant No. 1 has. stated in Court 
that it is not in his possession. Preanmably, 
therefore, it is lost, as we cannot assume 
that Shib Dial made it over to plaintiffs 
when he effected the mortgage in their 
favour. It was&' document which related 
not merely to the .honse in suit, but to 
verious ether properties which are said to 
have fallen to the share of Shib Dial, and 
there is no- resson to suppose that the Jatter 

parted with it. On the other hand, it ig 
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obvious that plaintiffs, if they had had the 
original in their possession, would have 
preferred to produce it rather than the copy 
which they have obtained from the Registry 
Office. Other objections apart, therefore, 
there is no ground for refusing to accept the 
copy as admissible secondary evidence. 


Mr. Sheo Narain’s main argument, how- 
ever, is that the award is inadmissible 
in evidence, аз it was stamped merely 
as ап award and not (as it should have 
been) as a deed of partition. As the 
original is not forthcoming, the learned 
Advocate argues, itis not open to plaintiffs 
to tender the copy and ask for ita reception 
in evidence upon payment of the penalty 
due under the Stamp Act where an 
original instrument is under-stamped [see 
Raja of Bobbil v. Inuganit Ohina Nitaramasami 


The Oourts below are agreed in holding 
that the copy tendered by plaintiff is in- 
admissible in evidence, but we are not satis- 
fied that their conclusions are correct. No 
doubt, under section 2 (15) of the present 
Stamp Act, a deed of partition inoludes 
“an award by &n arbitrator directing a 
partition", but in 1890 when the present 
award was made, the definition of “instru- 
ment of partition" in Act I of 1879 was 
not 80 wide and made no mention of such 
an award. The very fact that the defini- 
tion had to be expressly extended in order 
to include such awards, suggests that under 
the former Act an award of arbitrators 
directing partition was not included in 
that definition, and it is a well-known 
canon of construction that fiscal enactments 
which impose burdens upon the subject are 
to be construed strictly. If, therefore, the 
award in the present case was really such, 
and if we are satisfied that it was not 
put in the form of an award merely for 
the purpose of avoiding stamp duty, there 
is nothing in the definition of “instrument 
of partition” in Act I of 1879 to preclude 
us from receiving if as evidence simply 
because it bore a stamp of Ha. 5 instead of 
an ad valorem stamp. 


Mr. Sheo N&raiu contends that the very 
fact that the parties signed the award coon- 
stitutes it a deed of partition and in support 


(1) 23 M. 40 (P. 0); 28 I. A, 26% 40. W. N. 117. 
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of his argument, refers too single iie 
ruling of this Oourt [Rattan 
Ghasitamal (2)] and Amarsi v. Dayal (3). 
We cannot accept this very general proposi- 
tion. In our opinion, every case must be 
decided upon its own facts, and the real 
question is whether the document in ques- 
tion is & troe,award of arbitrators, or 
merely a deed of partition by the parties 
themselves disguised in the form of an 
award in order to escape payment of 
stampduty (Jesa Lal v. Musammat Ganga 
Рел (А), Waeir Ali v. Mahbub dh (5)]. 
In the case before us there appears to 
be no reason to suspect the ostensible 
character of the document, and it would be 
& very natural proceeding on the part of 
the parties concerned to sign the arbitrator’s 
“award in token of their acceptance of it. 
But while we can find no good ground for 
rejecting the award (and in its absence, the 
copy of it tendered by plaintiffs), we do not 
consider it essential for the purposes of the 
case before us. 

Under section 9 of the Indian Hvidence 
Act, the only evidence that can be tendered of 
the terms of that document would be the 
document itself, but there is nothing in that 
section to prevent plaintiffa from proving 
aliunde that a partition took place between 
Shib Dial and defendant No. 1, though, 
of course, plaintiffs would not be entitled to 
give secondary evidence of the details of 
such partition. Here plaintiffs have adduced 
evidence to show that & partition of ancestral 
property must have taken place prior to 
the mortgage effected by Shib Dial in 
1995, and in onr opinion this evidence waa 
, admissible and not excluded by the provi- 
sions of section 91 of the Evidence Act. 


The further question remains, whether 
the house in suit remained ancestral pro- 
perty or fell to the share of Shib Dial when 
the partition (if any) took place. Admittedly, 
the ‘family and the whole of its property 
were originally joint, but after 1890 we find 
Bhib Dial dealing with various properties 
вв if he were their sole owner (see the 
sale-deeds of llth June 1894, 18th December 


(2) P. L. R. 1900 p. 459. 
mone 
20 Ind. Cas. 888; 211 P. W. R. 1918: 8! Р.В. 
1918; 321 P. L. В 1013. 
(5) 22 Ind. Cas. 412; 184 P. L. В. 1014, 101 P. 
W.B 1014. 
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1905, and’ lOth January 1908). No doubt 
the fact that in these sale-deeds Shib Dial 
gave himself out as the exclusive owner of 
the properties sold, would not amount to proof 
of his right to do so as against defendant 
No. 1, but when we find him actually selling 
сабат property to defendant No. 1 (see the 
sale-deed of lst July 1905), the inference ів 
obvious and conclusive that some sort of 
partition .of the property must previously 
have taken place, as otherwise it would nat 
have been possible for him to sell it to his 
co-parcener as if it belonged to him exclu- 
sively. 

We hold, then, that evidence to prove that 
some sort of partition actually took place 
between the father and son is admissible, 
and that the evidence in support of this 
allegation does, in fact, prove at least a 
partial partition of the aucestral property. 
Upon these findings, we must hold that the 
onus probands was shifted and that it was for 
defendants to prove that the house in suit | 
still remained joint ancestral property, des- 
pite auch partition and the factthat Shib Dial 
disposed of it as if it belonged to him: exolu- 
sively [see Narayan Babaji v. Nana Manohar 
(8), Amsohand v. Ghastta Mal (7), Nain Das v. 
Mrsammat Sahib Devi (8), Musammat Nihal 
Devi v. Kishore Ohand (9)]. Defendanta 
have entirely failed to adduce such proof, and 
we accordingly hold that the house was the 
acquired property of Shib Dial and could be 
alienated by him at hia pleasure. The only 
further point in this connection is whether 
the mortgagor received full considération. 
As regards the first mortgage, both Courta 
are agreed that Shib Dial received the full 
amount of Ra. 4,000 and nothing further 
need be said as to it. As regards the secord 
mortgage, the Additional District Judge finds 
that the sum of Re. 150 was not really paid to 
the mortgagor, as that amount was taken back 
by the mortgagee after the deed had been 
registered. The Divisional Judge has omit- 
ted any reference to this matter in his judg- 
ment and he must, therefore, give & decision 
upon it. It is true that the sum in question 
was re-paid to the mortgages immediately 
after the parties had left the registration 


CREE н. а. В. 153 at p. II E eoe 
7) 148 P. R. 1882. . 
8) 140 P. R. 1892. 
9) 8 Ind Cas. 999 97 P. В. . 1910; 142 P. W. в. 
1010, 11 P. L. R. 1011.. 
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office, but we find that the mortgagee gave 
the mortgagor's pro-note, payable on demand, 
for the amount. The mortgagor apparently 
kept the pro-péte and made no use of i$ but 
we cannot on that account hold that the ^ 
mortgagee (who was liable upon the note at 
any momen? within the period of limitation) 
did not give consideration pro tanto for the 
mortgage. 

There remains the question of future in- 
terest. It is urged that the Additional Dis- 
trict Judge did not award. interest after 
decree to the plaintiffs and that as plaintiffs 
did not in their grounds of appeal expressly 
take objection to that part of the first Court’s 
decree, the Divisional Judge was not com- 
petent to grant them such interest. We find 
some difficulty їп understanding the decree 
of the Additional District Judge upon this 
point and are not at all sure that he did not 
intend to award interest after decree. But 
whether he did or did not, itis clear from 
the claim ая made by plaintiffs in their 
memorandum of appeal to the Divisional 
Judge that what they prayed for from him 
was в decree in the terma of their plaint. It 
is wrong, therefore, to say that the ‘learned 
Judge gave them more than they asked for. 
So far then as the merita are concerned, 
these ap must fail. We note, however, 
that the Courts below have overlooked the 
provisions of Order XXXIV, ruler 4, 5 
and 6, Civil Procedure Code, and we must, 
therefore, so far accept the appeals as ty vary 
the decrees by directing as follows:— 

(a) that the amotnts due to the plaintiffs 
are (1) Ба. 4,757 and (2) Rs. 1,189-4-0, 
together with interest thereon at the rate 
specified in the plainta in the two suits and 
the costs incurred in both suits by them up 
to date; and 

(5) that if the defendanta fail to pey into 
Court within six months of this date the said 
gums with. interest thereon and costs as 
above specified, the mortgaged property shall 
be sold and the proceeds of the sale (after 
defraying the expenses of the sale) shall be 
paid into Court and applied in payment of 
what ія declared due to the plaintiffs ав 
aforesaid, and that the balance (if any) shall 
be paid to defendants ; 

D that if the net proceeds of any such 
gale are found to be insufficient to pay the 
amount due to the plaintiffs, the balance 
shall be recoverable from any other property 


of the late Shib Dial which may bein the 
possession of the defendants ,or either of 
them, or if any such other property shall 
have been alienated by them, from the pro- 
ceeds of such alienation that may have come 
into their or his hands renpéctivoly. De- 
fendants will pay plaintiffs’ costs in both 
suits und in all Courts. 
_ Appeals accepted; Decrees modified. 


—Á—— Ó— 


CALOUTTA HIGH. COURT. 

Civi, Rote No. 1206 or 1918. 
January 18, 1914. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 

„ and Mr. Justice Beachcroft. 
CHARU OHANDRA GHOSH- -Petirroxer 


z versus 
CHANDI CHARAN ROY CHOWDHURY 
—Opposite PARTY. 

Civil Procedure Code (Act V of 19081, О. IX, ғ. 0, 
О. ХХІ, т. 90, О. XLII, r. 1 (e)—Applicatio» to 
restore application јот reversal of sale, dumistal of— 
-Appeal, whether allowed—Suficient cause—Party 

deliberately absenting, whether oan claim restoration. 

Under Order XLIII, rule 1 (e), of the Civil Procedure 

Code, 1908, no appeal lics against an order rejecting 
an application under rule 9 of Order IX for revival 
of an application for reversal of a sale, whioh had 
been dismissed for non-appearance of the judgment- 
debtor. ; 

А party who was present in Court but left the 
Court of his own accord to attend to other Business 
and without even instructing his Pleader, must tako 
the consequence of his own conduct and is not en- 
titled tq havo his case restorod. 


Civil rule against an order of the District 
Judge, 24-Parganas, dated the 30th June 
1918, confirming that of the Munsif, Alipur, 
dated the 29th April 1913. 

Babu Satish Chandra Mukherjee, for the 
Petitioner. 


Babu Biraj Mohan Mojwmdar, for the 
Opposite Party. 
JUDGMENT.—We are invited in this 


Rule either to set asidé an order by which 
the Oourt of first instance refunded to restore 
an application for -reversal ofan execution 
sale, or fo direct the lower Appellate Court 
to entertain an appeal against that order. 
The petitioner had applied to the Court of 
first instance under rule 90 of Order XXI of 
the Code of -Civil Prccedure of 1908 for 
reversal of.an execution sale. The case bad 
teen set down for disposal on the 23rd 
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November 1912. On that day, he was pre- 
sent in Court and found the Judge engaged 
inthe trial of another suit. He left the 
Court and went on another business. «e 
returned after .an hour and found that his 
caso had been meanwhile called on and 
had been dismissed for non-prosecution, as 
his Pleader had informed the Court that he 
had received uo instructions. He, therefore, 
applied to have this order of dismissal set 
aside. The Court held on the 29th April 
1913 that no sufficient cause for non-ap- 
pearance within the meaning of rule 2 of 
Order IX of the Code had been established 
and refused to restore the application. The 
petitioner then appealed to the District 
Judge. .When-the appeal was taken up for 
disposal, a preliminary objection was taken 
that the appeal was incompetent. The 
District Judge gave effect to this contention 
and rejected the appeal. We are now invit- 
ed either to set aside the order of the Court 
of firat instance or to direct the lower 
Appellate Court to entertain the appeal. : 
The first question for consideration is, 
whether the appeal preferred to the District 
Judge was competent. It has been argued 
that the order of dismissal was made under 
rule Sof Order IX of the Code, that the 
application for restoration was made under 
rule 9 of Order IX and that consequently 
under Order XLII, гше 1, clause (ө), Ап 
appeal lay to the District Judge. In our 
opinion there is no foundation for the 
contention. QOlause (e) of rule lof Order 
XLIII provides that an appeal shall lie from 
an order under rule 9 of Order IX rejecting 
an application (in a case open to appeal) for 
an order to set aside the dismissal of a suit. 
Here the petitioner did not prefer an &p-" 
peal against an order refusing to set aside 
the dismissal ofa suit. What had been 
dismissed was his application uxrder rule 90 
of Order XXI for reversal of a sale. The 
language of clause (в) of rule 1, Order XLIIIi 
is identical with that of clause 8 of section 
588 of the Code of 1882. Under that Oode, it 
nad been held by this Court in the casee of 
Sujauddin v. Reasuddén (1) and Jung 
Bahadur v. Mohadeo Prosad (2) that no 
appeal lay aginst an order rejecting an 
application under section 102 for revival of 


(1) 27 0, 414 
` (2) 81 0. 207; 8 О. W. М. 100. 
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an application under section 811, which had 
been dissmissed for non- appearance of the 
judginent-debtor. The same view had нак 
previously taken іп the cases of Nfng 
Gangara (3) and Raja v. Srintrasa (4 aad 
has subsequently been adopted by the Allah- 
abad High Court in the case' of. Ghanti Bibi 
v. Abdul Samad (5). We are of opinion 
that the new Code has not, in this respect, 
effected any alteration in the law. It has 
been argued, however, in support of the 
contrary view that a substantial alteration 
has been effected in rection 647 of the Code 
of 1882, which has been replaced by section 
141 of the Code of 1908. There is clearly no 
foundation for this contention.” Section 647 
provided that the procedure therein preserib- 
ed should be followed, as farag it could be 
made applicable, in all proceedings in any 
Court of civil jurisdiction other than suits 
and appeals. To this section was added an 
explanation in 1892, to the effect that the 
section does поё apply to applications for 
execution of decrees, which are proceedings 
in suits. In section 141 of the Code of 
1908, section. 647 i is reproduced in the follow- 
ing form: —"“The procedure provided in 
this Code in regard to suits shall be followed, 
as far as it can be made applicable, in all 
proceedings in any Court of civil jurisdiction.” 
The two alterations effected are, first, that 
the words “other than suite and appeals” are 
omitted, secondly, the explanation is omitted, 
This, however, has not effected any alteration 
in the law, as is clear from the history of the 
legislation on the subject, as indicated by the 
decisions in the cases of Thakur Prasad v. 
Fakirulla (6), Asim Mandal y. Haj Mohan Das 
(7) and Hari Oharan v. Manmatha Nath (8). 
In our opinion, 16 is clear that the appeal 
preferred to the District Judge was not com. 
petent and was rightly rejected. 

We have next to deal with the contention 
that the order of the Court of first instance 
was erroneous on the merits and should be 
set aside by this Court in the exercise of its 
revisional jurisdiction. The Oourt of first 
instance accepted the principle laid down in 


(8) 10 B. 483, 
11 M. 319. 
DES 506; А. W. N. (1007) 196, 
8) 221. A: 44 17 A. 106; 6 M. L. 
J. 526. 


' (T) 11 Ind. Ons. 885, 18 
(8) 19 Ind. 


4.8; 6 Bar. Р.О, 
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the case of Manilal Оми т. Gulam Husein 
(9), which was subsequently followed in the 
саве of Esmail Ebrahim у. Jan Mahomed (10). 
In this case it was laid down that where a 
party has not been taken unawares and where 
he was under no compulsion to leave the 
Court, nor could assign any weighty cause 
for his abeence, he took the risk of the case 
being called on in his absence and could not 
be said to have established sufficient canse 
for his absence within the meaning of the 
Code. Reliance, however, has been placed 
upon the cases of Somayya v., Subbama (11) 
and Гаџа Prasad v. Ram Karan (12), in 
which an attempt was made to draw a dis- 
tinction between “sufficient cause” and 
"valid reason” for non-appearance. We 
are not impressed by the distinstion sug- 
gested. Inany event, upon the facts of 
the case before us, it is manifest that the 
petitioner is not entitled toany consideration 
from the Court. He was present in Court. 
He left the Court of his own accord 
to attend to other business, .and he assumed 
that his own case would not be taken 
up during his absence. He did not 
. even take the precaution to instruct his 
Pleader. The result was that when the case 
was called on during his absence, the Pleader 
intimated to the Court that he had no in- 
struction to proceed with the matter. A 
party -who deliberately chooses to act in 
this way must take the consequence of his own 
conduct. 

The result is that the rule is discharged 
with costa. We assess the hearing fee at 
three gold mohurs. 


Rule discharged. 
9) 18 B. 12, : 
m 10 Bom. L. R. 004. 
28 M. 509. 
H8) Mà 4Ind. Oas 187; 84 A. 496; 0 A. L. J. ӨӨӨ. 


BOMBAY HIGH COURT. 
Cross AvrPmALS Nos. 200 Ax» 201 or 1914. 
- October 7, 1914. 

Present:—Sir Basil Scott, Kr., Орше? Justice, 
and Mn. Justice Hayward. 
BLANOHE SOMERSET TAYLOR 
—PurriTIOXHR-—ÀPPBLLANT AND RESPONDENT 


versus 
CHARLES GEORGH BLHACH— 
RxsPONDHNT—- HIBPONDENT AND APPELLANT. 
Divorce Act (IV af 1889), a ST—MyAtenamos— 
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Powe: to award lump sum—Interpretation of Btatutes 
— Punctuation when taken into consideration. 

Under section 37 of the Divorce Act, the Court has 
power to make an order for payment of a lump sum 
for permanent maintenanoe. 

The words Фог апу time not exceeding her own 
life' in the section qualify ‘annual sum’ and do not 


qualify ‘grosa sum.’ 

The word ‘secure’ would dines include ‘pay.’ 

There can be no reason for refusing the assistance 
of the punctuation, where the sense might otherwise 
be doubifal, in Acta of the regularly constituted Legis- 
latures of Indis. 

The Maharom of Burdwan v. Krishua Kamni Dan, 
140 aes (P. 0.); 14 L A. 80; 11 Ind. Jur. 276, 4 Bar. 
Р. О. Ј. 772, distinguished. 

Cross-appeals from the decision of the 
District Judge of Poona, in Suit No. 116 of 
1914. 

Mr. Binning, (with him Messrs. T. R. Desat 
and P. Bunter), for the Petitioner. 

Mr. G. S. Rao, for the Respondent. 

JUDGMENT. 

Боотт, C. J.—These are cross-appeals from 
an order of the District Judge of Poona 
awarding & lump sum of Hs. 5,000 to be paid 
to the petitioner for permanent maintenance 
under section 37 of the Indian Divorce Act, 
IV of 1869. The petitioner appeals on the 
ground that the sum awarded is not sufficient 
and that the Court should have secured to 
her a sum the interest of which would secure 
her at least Rs. 150 per mensem. The respond- 
ent appeals on the ground that the Court 
has no power to award payment of a lump 
sum and that if it had the power, the sum 
awarded is excessive. 

First, aa to the power of the Court to 
award payment of a lump sum. 

The matera] clause of section 87 of the 
Divorce Act is the third. It gives the Court 
power to order that the husband shall, to 
the ‘satisfectinn of the Court, secure to the 
wife such gross sum of money, or such annual 
sum of money for any term not exceeding her 
own life, as having regard" etc. 

Ав the sentence is punctuated in the Btate 
publications of the Act, it seoms to me to be 
clear that the worda “for any term not 
exceeding her own life” qualify ' 'annual sum" 
and do not qualify “gross sum." If so assum- 
ing a gross sum to be available how can it 
be betier secured to the wife than by paying 
it over to herP 

The argument against this view was based 
upon the judgments in Medley v. Medley (1) 


(1) (1882) ТР D. 122 at p 124 51 L.J. P. 74 80 
W. R. 087. р 


' examined it... 
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and Twentymgn v. Twentyman (2). 

I can see no reason why the punctuation of 
the editions of the Act issued by the Govern- 
ment of India should be disregarded, for so 
far as I am aware there is not in India any 
unpunctuated original Statute Book. The 
position is not the same as iu England, where 
іп 5 won v. Таріот (3) Cockburn, О. J., 
said: “On the perliament roll there is no 
punctuation, and we therefore are not bound 
by that in the printed copies." In Barrow v. 
Wadkin (4), Sir John Romilly, M. R., said: 
" Т supposed I should not learn much on the 
subject from the inspeotion of the Roll of 
Parliament; but, as it was in my custody, [have 
I$ seems that in the Rolls of 
Parliament the words are never punctuated, 
and accordingly very little isto be learnt 
from this document.” 

The punctuation of the Queen’s Printers’ 
Edition of 20 & 21 Vic. O. 85, section 32, 
published in 1857, is the same as the Indign 
punctuation and itappears that in three re- 
ported cases covering & period from 1870 to 
1902 |vix: Morris v. Morris (5), Stanley v. 
Siauley(0), Kirkv. Kirk(7) ], the Divorce Court 
jn England haa taken the words now under 
consideration as anthorizing it to award pey- 
ment of a lump sum to the petitioner's wife. 

In Medley v. Medley (1) the Appeal Court 
in England expressed a contrary opinion, be- 
ing influenced partly by the recital in the 
Amending Act 29 & 80 Vic. О. 82, and in 
Twentyman v. Twentyman (2), Jeune, J., held 
that the Court had no power to order a lump 
sum to be paid over to the petitioner by way 
of permanent maintenance. That conclusion 
was possible, though by no means inevitable, 
on an unpunctuated Act, but Ido not think it 
would be a reasonable’ conclusion on the 
clause of thè Divoroe Aot of 1869, 
punctuated as it is in the Government of 
Indis Edition. 

In India we have no Amending Act with 
an explanatory recital such as was before the 
Court in Medley v. Medley (1). Section 87 

@) кы P.82, 72 L. J. P. 88; 51 W. B- 575,88 
L.T 

(8) P aet) 1 B; and 8. 95; 80 L.J М.О. 145,1 Jur 


(x. в.) 002; 4 D. T. 243, Ө W. В. 600, 121 Е. А 
124 R. В. 474 


(4) (1857) 24 Beev. 827, 118 В. R. 148; 58 E. R. 
384. 

x (1881) 811. J. P. апа M. 383. ` 

(6 1898) Р. 227; 68 L.J P. 227, 47 W. Е. 272, 70 
HD (1608) P. 145 11 L J. P. 78, 87 È. T. 148. 
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incorporates without comment the operative 
parts of the two English Acts and cannot be 
construed with reference toa recital whioh 
has besn omitted. 

. In my opiniou, therefore, the District Judge 
had power to make the order for payment of 
a lump sum. 

On the second question whether the sum 
awarded was adequate or excessive, it appears 
to me that on the evidence it was a reason- 
able award and I do not think this Court 
would be justified in interfering with it. 

I wonld dismiss both appeals withont 
cogis. i 
' HaxwaxD, J—I quite agree that we 
should not be justified on the scanty 
materials before us in interfering with the 
amount, namely, Ra. 5,000 -awarded for 
permanent maintenance by the District 
Judge. 

But the question whether that amount 
should be paid absolutely or should be 
secured for a limited term by an appropriate 
instrument, would appear to me a more diffi. 
cult matter. We have been referred io a 
number of oonflicting decisions of the English 
Courts upon the corresponding provisions of 
the English Statutes, namely, section 89 of 20 
& 21 Vio. C. 85 (1857) and section 1 of 29 and 
80 Vic. О. 32 (1866) which have been combined 
into section 87 ofthe Indian Divorce Aot, 
1869. The Judge Ordinary, Sir O. Cresswell, 
ordered the absolute payment of в gross sum 
in the case of  Monis v. Morris (5) and 
Gorell Barnes, J., followed this order in the 
subsequent cases of Stanley v. Stanley (6) and 
Kirk v. Kirk (7). But in the meanwhile 
Jessel, M. R., had held in the case of Medley 
v. Medley (1) thatthe absolute payment of a 
gross sum could’ not be ordered, because pay- 
ment from time to time was contemplated by 
the word ‘secure’ used in the Statute of 1857. 
Ít was again more recently held by Jeune, J., 
in the case of Twentyman v. Twentyman (2) 
that the word 'seoure ' was governed by the 
phrase ocourring later on, for any term not 
exceeding life.’ Lindley, L.J., concurred with 
the Master of the Rolls in the former case, but 
observed that the word ‘ secure’ would ordi- 
narily include ‘pay.’  The.learned Judges 
appear to have been moved to their dicision 
by the consideration that the word ‘ secure,” 
coupled with the provision for the execution 
of a proper instrument in-the Statute of 1857, 
applied only to cases where there might be, 
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property which could properly be secured by 
such instrument as recited in the preamble 
of the subsequent Statute making provision 
for cases where there might be no such pro- 
perty, namely, the Statute of 1866, We shonld 
по doubt feel ourselves . bound to follow that 
decision bad the provisions ofthe English 
Statutes been incorporated in their entirety in 
the Indian Divorce Act, 1869. But the dis- 
tinction between cases of property and cases 
of no property has, intentionally or uninten- 
tionally, nob been retained owing to the 
omission of? the preamble of the Statute of 
1866. So that the opening words, ‘In every 
such case,’ which would otherwise have re- 
ferred to cases of no property, cannot gram 
matically be so read in section 37 of the 

Indian Divorce Act, 1869. 

We ought, therefore, in my opinion to ap- 
proach the matter as res integra from the 
starting point of Lindley, L. J., that the word 
‘gecure ' would ordinarily include pay ’ and 
consider whether that ordinary meaningshould 
be modified by reason of the other words used 
in the section. The material words are that 
the Court may order the husband to 'secure 
to the wife such gross sum of money, or such 
annual sum of money for any term not 
exceeding hér own life, as...it thinks reason- 
able...and for that purpose may cause з 
proper instrument to be executed.’ The 
plain meaning of those words would appear 
to me to be that the gross sum of money 
should be paid absolutely to the wife and 
that the annual sum of money only should 
be limited for the period of her life. It 
was the usé of the word ‘annual’ which 
required the limitation ‘for the period of 
her life The words would have bean such 
gross or annual sum of money for any 
term not exceeding her own life,’ if it had 
been intended to limit the use of the gross 
sum as well as the annual sums for the 
period of her life. It was, moreover, appa- 
rently foreseen that: the gross sum might 
be paid down at once, in which case there 
would be no necessity for the execution 
of any document and hence among other 
reasons no doubt, it was provided that the 
parties ‘may’ and not ‘shall’ be ordered to 
execute a proper document. The succeeding 
clause opening with the words In every 
such case’ must, as already indicated, be 
construed as adding power to order the 
payment of monthly or weekly sums in all 
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cases, and not merely in cases of no 
property, owing to the special form of 
drafting of section 87 of the Indian Divorce 
Act, 1869. 

These conclusions have been reached with- 
out reference to the punctuation, but if 
regard may be had фо, punctuation, then 
they are confirmed by the punctuation of 
the section as appearing in the publication 
of the Act at page 375 of the Gazette of 
India, dated 6th March 1869. The generally 
accepted rule was that punctuation oould 
not be regarded in interpreting Acta of Par- 
liament and thia rule was founded on reason, 
as no punctuation appeared jn the Acts on 
the Rolls of Parliament. But since 1849 
punctation has been inserted. Nevertheless 
the old rule would appear to survive in 
England (Maxwell’s Interpretation of 
Statutes, 5th Edition, Chapter I, section 5, 
pages 67 and 68). Lord Esher, M. R., ob- 
served that there were no such things as 
кра and brackets in an Act of Parliament 
and Lord Fry refused where the sense was, 
strong to ‘pause at those miserable hraokets,' 
though réfraining from expressing an opinion 
whether brackets could be looked atin an 
Act of Parliament in the case of Duke of 
Devonshire v. O'Oonmor (8). It-should be 
no matter of surprise, therefore, that the 
old rule should be applied to the old Regula- 
tions promulgated in this country, and. it 
will be found that the Privy Council re- 
marked upon в consideration of an old 
Bengal Regulation of i819 that it was an 
error to rely on punctuation in construing 
the Act of the Legislature in the case of 
Maharani of Burdwan v. Krishna Kamins Dasi 
(9). But whatever may have been the ргас- 
tice under the old Regulations, the practice 
would appear, since the constitution of regular 
Legislatures in India, to have been to insert 
stops in Bills before the Legislatures and 
to retain them in the authentic copies of 
the Acta signed by the Governor-General 
and published in the Gaxette of India, and 
Maclean, О. J., ventured to look at the stops 
in such an Act in the case of the Secretary 
of State for India їп Council v. Hajlucki 
Debi (10) and so did Parsons, Acting O. J., 
in thecase of A. (Wife) v. B. (Husband) (11), 

(8) (1800) 24 Q. B. D. 468, 691.7. Q. B. ?06, 62 


L. T. 017; 38 W. В. 420; 54 J. P. 740. 
(9) 14 0.365 (P. O.); 14 L A. 80; 11 Ind. Jur. 276, 


4 Bar. P. О. V. 772. 
(10) 85 О. 238 (11) 23 В, 460. 
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though the action of the latter was 
reprehended by the Full Bench of the 
Allahabad High Court in the case of 
Edward Oaston v. L. H. Caston (12), relying 
on the remarks of the Privy Council. With 
due .deference to that Bench there would, 
however, appear to me no sufficient ground, 
.in view of the fact that it was an old 
Regulation under the consideration of the 
Privy Council and in view of the deliberate in- 
sertion of stops by the regular Legislatures, 
for refusing the assistance of the punctuation, 
where the sense might otherwise be doubt- 
ful, in Acts of the regularly constituted 
Legislatures of India. 


Appeals 
(12) 22 А. 270; А. W. М. (1899) 59. 


BOMBAY HIGH COURT. 

Олуп, Apprication No. 121 ox 1914. 
November 23, 1914. 
Present:—Mr. Justice Heston and 
Mr. Justice Shah. 

DAYABHAI NARANDAS—PLAINTIEK— 
APPLICANT 

versus . 
PESTONJI JAMSHEDJI - Duranpast— 
OPPOEENT. 

Bombay District Municipal Act ‘Bom Act III of 
1901), ss. 8 (14), 14, 59—Ti olives pushed on rais in a 
public srest, whether subject to «ohoe-tas— Vehicle 
carrying rubbish, теани of. , 

Trollies running on rails in the streets of в Munici- 
pel town, pushed or pulled z hend and used by 
contractors for the purpose of carrying material to 
fli up & tank, are ‘vehicles’ and subject to the whoel- 
tax under the District Municipal Aot. 

Civil application from the decree passed by 
the first Olass Subordinate Judge of 
Broach, in Small Uause Suit No. 590 of 1913. 

Mr. Т. В. Desat, for the Applicant. 


Mr. G. N. Thakore, for the Opponent. 
-~ JUDGMENT. 


Heatox, J.— І think the Judge below is 
wrong in his decision во far аз it has 
gone. We are dealing with some trollies, 
which run on rails in the Broach streets, 
pushed or pulled by hand and used by 
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cortiractors for the purpose of carrying 


material to fill up & tank. The question is, . 


whether these trollies are vehicles subject 
to the wheel-tax of the Broach Munioipality, 
the collection of which is in the hands of 
the plaintiff who is the farmer of that tax. 
The Judge below, as І understand him, held 
that these trollies do not come within the 
definition of “vehicles” of the District Munici- 
pal Act. I think theydo. It seems to me to 
be idle to say that these vehicles are not used 
or capable of being used on а public street 
when everybody connected with the case 
knows that in fact they are used on a 
public street. T see no good reason for 
supposing that they do not come within the 
plain words of the definition; nor do I think 
that they come within the exemption ‘or 
exception which is provided for in the 
contract between the plaintiff and the 
Municipality. They are not the conveyances 
of the Municipality or of Municipel servanta 
and they are not used for watering roads 
or for carrying rubbish by which, I under- 
stand, is meant the conservancy purpose of 


removing the town refuse. At least it i8. 


not shown that they are used for this 
purpose. That being so, it is not shown 
that they come within this exemption or 
exception. The truth is that the real dispute 
between the parties is pne which has not 
yet been adjudicated on by the Judge. 

We set aside his decree and remand this 
snit to be disposed of according to law. 
Costs of this application be costa in the 
suit. 

Suan, J.—I concur. - | 

Decree set aside; Oase тей; 


ALLAHABAD HIGH COURT. 

* Beconp OIL ApePBAL No. 82 or 1914. 
November 26, 1914. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. C. Banerji, 
Kr, 

DAYA SHANKAR DaPENSDANT— 
APPBLLANT 


3 verrmus $ 

HUB LAI AND ANOTHER—P LAINTIFFS— 
RESPONDENTS. 

Hmás Law~—Manager of joi family—Foedly 


D 


198 
RAM GULAM t. BALA PRASAD. 
arrangement—Minor —Mutation procesdings—Roegisiia- 
tion, whether necessary. 

Under ordinary circumstances and in the absence 
of fraud or collusion, the managing member of а 
joint indu family is entitled to transact the bisiness 
of the joint family and represent the members of it. 

A family settlement come toin a mutation pro- 
ceeding and creating rights in fmmoveable ‘property 
does not require tion. 

Kokla v. Pearey Lal, 21 Ind. Ов. 20; 11 A. L. J. 705; 
85 A. 602, followed. 

Second appeal from the decision of the 
District Judge of Aligarh, modifying that of 
the Assistant Judge. 


Mr. Gulsari Lal, for the Appellant. 


Mr.  Giriharilal Agarwala, for the Be- 
spondents. ` 

JUDGMENT —This appeal arises out of 
a suit in which the plaintiffs sought a dec- 
laration that they were the ~ owners and 
possessors of certain property and possession. 


It appears that the parties who aro dis- 
puting about the estate of one Bhajan Lal 
were all members of the same family. In 
mutation proceedings & family settlement was 
come to, in consequence of which the plaintiffs 
were recorded as owners in respect of the 
property now in suit. ltis alleged by the 
plaintiffs that this arrangement was come 
to as the result of fraud. The Court of first 
instance found that there was no fraud when 
the family settlement was entered into, and 
accordingly the plaintiffs were not entitled to 
a decree. | à 


The lower Appellate Court agreed in all the 
findings of fact of the Court of first instance, 
but finding that one of the plaintiffs was a 
minor, it decreed the claim to the extent of 
the interest to which he would have beon 
entitled had there been no family arrange- 
ment. The defendant comes here in second 
appeal contending that inasmuch as the father 
of the minor Вај Narain consented to the 
arrangement, ibis binding upon his воп, who 
is a member of the joint Hindu family. In 
our opinion under ordinary circumstances and 
in the absence of fraud or collusion, the manag- 
ing member of a joint Hindu family is entitlea 
io transact the busineas of the joint Hindu 
family and respresent the members of it. 

Inthe present case no fraud or misconduct 
of any kind on the part of the father is proved, 
and it is not shown that the arrangement 
taken as a whole was not for the benefit of 
fhe family. On this point, therefore, we 
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think that the lower Appellate Court was 
wrong. 

The respondent, however, seeks to uphold 
the décree of the Court below, on the ground 
that rights in immoveable property were 
created by the compromise entered into 
between the parties, and that this could 
only be done bys document duly registered. 
We think that under the circumstances of 
the present case it was not necessary that 
there could have been any registered writing. 
The case is very similar to the case of Kokla 
v. Peary Lal (1). This case was followed in 
the case of Jagrans Misrani у. Bisheshar Dube 
(2), to which one of us was a party. 

We accordingly allow the appeal, set aside 
the decree of the lower Appellate Court, and 
restore the decree of the Court of first instance 
with costs. 

Appeal allowed. 


NAGPUR JUDICIAL OOMMISSIONER’S 
‘COURT. 
Soosp Orvin Arrear No. 360 or 1912. 
July 4, 1913. 
Presené:—Mr. Mittra, Offg. A. J. О. 
RAM QULAM AND OTHERE—DRFENDANTS— 
APPELLANTS 
versus 

BALA PRASAD-—PraWNTI FF—HSPONDRNT, 

Mortgage—lMalikang rights—dgresmen{ not to 
recla property hil salufaction, offect of—Hypo- 
thocation de ще, right nl a ай fer ale 

ere & gu ог pro mortgages posses- 

sion his майана ishta of a village in len of s 
money-debt, and covenants not to olaim the mort. 
gaged property till satisfaction of the debt, the agroe- 
ment amounts to @ hypothecation of the property 
end the mortgagee 1s entitled to & decree for sale of 
his proprietary rights. 

' Appeal agninstthe decree of the Divisional 
Judge, Nerbudda Division, dated the 19th April - 
1912, confirming that of the District Judge, 
Narsinghpur, dated the 15th Septomber 1911, 
^ Mr. 5. Ramdas, for tho Appellants. 

Dr. П. 8. Gour, for the Respondent. 
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JUDGMENT.— The  plaintiff-reapondent 
filed a suit, on the 21st July 1910, in the 
Court of the District Judge, Narsinghpur, on 
the basis of a  mortgage-deed, dated’ the 
28rd April 1883. The relief asked for was 
a decree for sale of the mortgaged property, 
that is, the superior proprietary rights in 
the village of Hehli. The appellants are 
subsequent mortgagees of the вате property. 
Various pleas were taken in the lower 
Courts, which need not be noticed. Onthe 
4th September 1911—-the day fixed for argu- 
ment after the case had been closed— the 
Rppellants put in & petition for leave to add 
& supplementary ground of defence, resting 
solely on the construction of the mortgage- 
deed. The District Judge refused to grant 
leave at that stage of the case. The points 
raised have, however, been fully considered 
by the learned Divisional Judge on appeal, 
and the memorandum of second appeal is 
confined to those points. 

At the hearing before me, the appellant’ 8 
learned Counsel asked permission to raise 
& new point not covered by the petition of 
appeal and not raised in either of the Oourts 
below. The respondent’s learned Counsel 
objecting, І hadto disallow additional grounds 
of appeal of which no notice had been given 
to the other side. 

The points for consideration are (1) 
whether upon & right construction of the 
mortgage-deed in suit, the plaintiff is entitled 
to sue for saleof the mortgaged property at 
all, and (2) if so, whether theright to such 
relief is limited to the recovery of the 
principal amount only. 

The parties agree that the answer to the 

first question: depends on whether the mort- 
gage is & pure usufructuary mortgage, or 
one partly in the nature of a usufructusary 
mortgage and partly in the nature ofa simple 
mortgage. Both parties rely on the dictum 
-of this Court in Fida Ak v. 1зтайцу (1). 
The learned Divisional Judge haa applied 
this ruling and has held that there is a 
personal convenant to pay combined with 
words of hypothecation. 

The official translation made for this Court 
has not been challenged, and it agrees sub- 


stantially with thet given by the learned. 


Divisional Judge im paragraph 10 of his 
judgment. 
(1) b Ind. Ces. 101; 6 Х.т. В. 20. 
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THe mortgage runs thus: "I have now bor- 


Towed from you Rs. 500 (in words five hundred) 


I wil to pay interest on it at Ha. 1-4-0 per 
cent (nc). Ilagree to re-pay the amount in 
six years from Samrat 1940 to the end of 
Samvat 1945.' In lieu of this I mortgage 
with possession malskana rights of the whole 
of Mousa Rehli. . . Я You will, 
therefore, take Re. 197 year by year, the 
amount of my munafa, from the inferior 
thekadar on acconnt of yearly interest, and 
if there be any surplus amount, credit it 
towards the principal. No one will claim 
the mortgaged property till satisfaction 5 the 


amount." 


The TN Counsel argues Ahab there 
ig no personal covenant to pay, ог at any rate 
the covenant does not extend to anything 
beyond the principal amount of rupees five 
hundred. I am unable to agree with this 
contention. The property mortgaged yielded 
a fixed sum of money payable by 
the inferior proprietor. This sum could not 
be raised till the next settlement of the ` 
village, and the parties knew that no new 
settlement conld come into operation during 
the term of віх years. The amount might be 
irrecoverable in years of famine, but even 
if the whole amount was regularly paid, 
the mortgage debt could. not be satisfied by 
the usufruct. I think the contention that 
the mortgage debt was to be repaid out 
of the usufruot only and not personally at 
the end of six years, fails. Here I may as 
well dispose of the second point raised 
above. It is argued that the personal 
convenant cannot extend to the interest. 
I think the plain meaning of the 
parties is that the “amount” payable in- 
oludes interest, for the clause agreeing to 
pay interest immediately precedes the 
clause containing the personal covenant. 
The mortgage, moreover, is not a mortgage 
in whish the usufruct was to go only in lieu 
of interest. 


I have held that there was a personal 
covenant to. pay tbe mortgage-money. But 
the dictum of this Court which has been ac- 
cepted by both parties requires something 
more than a mere personal covenant. 

- I think there are words of hypothecation 
in the mortgage-deed. The property mort- 
gaged was merely a right to recover & 
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certain sum of money from the inferior 
proprietor, the money being charged on the 
village inthe latter's possession. 
would liefor the possession of such rights. 
The mortgagees remedy will lie in a suit 
for money or in а suit forsale of the 
Superior proprietary rights- There is no 
means of ejecting the inferior proprietor 
for non-payment of the malkkana. In 
my opinion the mortgagor merely charged 
an annuity charged upon land. If then 
this is the true nature of the transaction, 
the agreement not to olaim the mortgaged 
property till satisfaction of the debt 
amounts toa hypothecation of the property 
within the meaning of thé ruling sbove 
cited. 

For the above reasons I hold that the plain- 
tiff was entitled to the usual sale decree, and 
his suit waa within time under section 81 of 
Act IX of 1908. 

The appeal fails andis disamissed with 
costs. 


Appeal deemttsed, 


CALCUTTA HIGH COURT. 
Suoomp Orv Аррилт, No. 3821 or 1912. 
December 4, 1914. 
Present:—Mr. Justice Richardson aud 
Mr. Justice Mullick 
KALURAM SEIMAL AND AXOTHNR— 
DaranpasTs APPELLANTS 


versus 
PURAN OHAND NAHAR—Puartir—. 
RESPONDENT. 

Landlord and tenant—Tenancy, permanent or not 

pd af P TN af face ерец af home- 
stead land, created before Transfer of Property Act 
1882, transferability of. м 

In the absence of & written instrument con 
the terms and conditions of в tenancy, the burden 
of proving that «tenancy is a permanent one із on 
the person who alleges it. 

Buch a question is primarily one of fact. The 
incident of non-transferabihty is common to tenan- 
cles from year іо year of homestead lands created 
before the passing of the Transfer of Property Act, 
1882, In the absence of s custom to the con 

Madhu Sudan Sen v. Kamini Kanta Ben, 32 О 1023; 
9 О. W. М. 896, referred to. 


Second civil appeal from the decree of the 
District Judge, Murshidabad, dated the 10th 
July 1912, affirming that of the Munsif, 
Lalbagh, dated the 5th September 1911. . 
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Babu Ram Ohandra Mosumdar, for the Ap- 
pellante. 

Babu Brojalal Ohakravarti, for 
Bpondent. 


thé Re- 


JUDGMENT. 

RBuomanpsox, J.—This is a second appeal- 
from the decree of the learned District Judge 
of Murshidabad dismissing an appeal in в 
suit tried by the Munsif of Lalbagh. Two 
contentions have been urged before us. In 
the first, place it ія said that the finding of 
the learned District Judge thatthe tenancy 
in question in this suitisnot a permanent 
tenancy is open to objection in point of law. 
Speaking for myself [am perfectly content 
with the mode in which this question has 
been dealt with in the judgment appealed 
from. It has been dealt with briefly, no 
doubt, but in my opinion suffleiently. It is 
said that two of the testa which the Distriot 
Judge has applied for the purpose of deter-' 
mining the nature of the tenancy are not 
absolute or easential teste. He says that 
there is nothing to show that the. land was 
ever transferred by sale or otherwise or that 
permanent buildings were ever erected on it. 
By these words, as it seems to me, he did not 
mean to imply that these were essential tests 
or the only tests that could be applied. In 
the absence of a written instrument contain- 
ing the terms and conditions of the tenancy, 
the burden of proving that the tengnoy was 
& permanent one was on the defendants in 
this suit, who alleged such permanancy. 
Such a question is primarily one of fact, 
because the answer to it must depend in each 
case in which it arises upon the particular 
facts and circumstances which are found to 
exist. The Judge had before him here the 
fact that the land had been held atthe same 
rental for a pariod of 40 years, and no evi- 
dence was brought on either side to show 
how the tenancy originated. He referred to 
the tests above mentioned not as being abso- 
lute tests, but as sndicia the presence or 
absence of which might affect the result. 
Upon the whole of the materials before him 
he came to the conclusion as a question of 
fact that the permanancy of the tenancy had 
nob been proved. I am uneble to say that 
in coming to that finding he committed any 
error of Jaw. 

` The next point taken is that the learned 
District Judge is wrong in holding that the 
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tenancy, whether it was permanent or not, 
was not transferable and that, therefore, the 
defendants who claimed as recent transferees 
were mere trespassers and were not entitled 
to a notice to quit. 

The tenancy, it appears, is notan agricultural 
tenancy. The lund is in the Municipality of 
Azimganj and the relationship of landlord 
and tenant was created before the Transfer of 
Property Act was passed. In holding that 
such a tenancy was not transferable, the 
Oourts below appear to have relied on the 
case of Madhu Sudan Sen v. Kamini Kania 
Se (1). The learned Pleader for the 
appellants has told us that the opinion ex- 
pressed by the learned Judges by whom that 
case was heard is not borne out by or goes 
further than the previous decision which 
they purported to follow and was not neces- 
sary for the purpose of their own decision. 
The Judges mention, however, that they 
had decided previous cages on the same basis, 
that the inoident of non-transferability is 
common’ to tenancies from year to year of 

homestead lands created before the passing 
of the Transfer of Property Act, in the ab- 
sence of a custom to the contrary. This 
view, moreover, was adopted in the subee- 
quent case of Ram Oharan Naskar v. Han 
Charan Guha (2). In my opinion we are 
concluded by authority; and that being во, 
it is not possible for us to say that the Judge 
has come to a wrong finding. . There is 
nothing to show that any change was subse- 
quently effected by the conduct of the parties 
or otherwise in the incidents af this tenancy, 
as they must be taken to have been at the 
time of its creation. Both the contentions 
urged before us failing, the appeal must be 
dismissed with costa. 

Мошлок, J.—I agree. 
Appeal dismissed. 


Шош ыи 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Stawe Raranswos міри вт THE BOARD oF 
. Havasus. 

November 26, 1914. 
PPreseni:—Justice Sir George Knox, Kr., Mr. 
Justice Chamier and Mr. Justice Piggott. 
In re STAMP REFERENOCR. 

Stamp Act (II of 1899), за. 60, 57-——Document not 
in esistence—High Court, power of, to give opinion— 
Jurisdiction. 

Under section 50 of the Stamp Act, the High Oourt 
can deal only with those instruments which are 
already in existence and which have been made the 
subject of action by the Colleotar, and not with such 
instruments as are not in existance. 


Stamp Reference made by the Hann ble 
Board of Revenue, 


ORDER OF REFERENOR. 


Under section 17 of the Bundelkhand 
Alienation of Land Ast (II of 1908) when a 
Civil Court passes a decree against a member 
ofan agricultural tribe on a mortgage made 
before the Act came into foroe, the dearee 


`~ is sent to the Collector who shall offer the 


decree-holder & mortgage in form (a) or (b) 
in full satisfaction of the decree. The 
question for the ruling of the High Court 
i whether such & mortgage requires to be 
registered and stamped or not. The Board 
think that neither registratirn nor stamping 
is required because (a) if the mortgage is 
executed on behalf of Government it is 
exempt from stamp duty under section 8 
(1) of the ‘Stamp Aot, (b) if this view is 
incorrect the transaction is not a new one 
between the parties and it would be highly 
inequitable to demand double stamp duty 
on it. The Board think that it is a substitut- 


‘ed transaction effected by the Court's order, 


It is probable that the Oollector when 
acting under section 17is & Oourt and that 
the mortgage is really the order of a Conrt, 
which does not require registration or 
stamping. This seems to be probably the 
reason why & mortgage under section l7 is 
noi mentioned in item 20 of Appendix О to 
the Stamp Manual. 
Mr. A. E. Ryves, for the Crown. 


JUDGMENT.—In reply to our order 
dated the 8th of July 1914, the Secretary 
to the Board of Revenue sends us в sample 
form of mortgage under section 6A of the 
Bundelkhand Alienation of Land Act and 
adds that there are no sample forms under 
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section 6B. We understand from this reply 
that the reference made to us does not refer 
to a particular deed in existence but to 
some deed which may or may not hereafter 
come into existence Section 56 of the 
Stamp Act confers upon this Court power 
to deal with instrumeuta which are already 
in existence and which have been made the 


subject of action by the Collector acting. 


under sections 31, 40 and 41 of Act II of 
1899. The Board have sent on the reference 
under section 57 of the above-named Act. 
Comparing the language of section 56 with 
that of section 57, we are of opinion that 
section 57 contemplates a decision being 
given under circumstances and upon 
documents of the same nature as those refer- 
red to in section 56 of the Act. The present 
case falla under neither of these sections. 
We have no jurisdiction to give any opinion 
upon dooumenta other than those already 
mentioned. We, therefore, direct that this 
our judgment be returned to the Board of 
Revenne for their information. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Sgooxp Orvit Appeat No. 533 ov 1913. 
September 29, 1913. 
Present —Mr. Batten, A. J. О. 
Sir GANGADHAR RAO OHITNAVIS— 
` Daranpant—ApPaLLant 
versus 
RAJANNA акр ANOTAER—PLAINTURFS— 
RESPONDENTA 
Ousitom—Ohanda District—Cultivation of sugarcane 
~-Lambardar, sight of, to tale land out of possession of 


any tenant. 
In Ohanda District there is an old established 


village custom as regards the taking of land bya 
bambarda out of the possession of any tenant for 
oultivation of sugarcano ond tho deduction to be 
made therefor 

Appeal against the decree of the District 
Judge, Chanda, dated 30th June 1918, con- 
firming that of the Munsif, Ohanda, dated 
14th March 1913. 

Mr. af. В. Kinkhede, 
hat. 

Mr. M. R. Bobde, for tho Respondenta. 


for the Appəl- 
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JUDGMENT.—The facts of the case 
are fully given in the judgments of the 
lower Courts. As often happens in civil 
suits, each side claimed too much. The 
plaintiff, the tenant, claimed that the malgu- 
zar could never use a tenants field for 
sugarcane cultivation without the tenant's 
consent, and that the tenant had the right 
to withhold or give consent entirely at his 
own pleasure. On behalf of the landlord, 
defendant, it was contended that the landlord 
could seize any field whatever for sugar- 
сапе cultivation totally irrespective of the 
tenant’s wishes and, apparently without 
taking into consideration the question 
whether or not it was not the turn of the 
field to be selected in rotation for sugarcane 


cultivation. The issues actually framed on 
this point were: 
(1) Whether the defendant lambardar 


has the right to take the plaintiff's tenancy 
land in suit without the latter’s assent, for 
growing sugarcane .as alleged by the 
former? | ; 

(а) Whether the rightis supported by 

a long standing and well-recognised 
custom having the force of lawP 

Е (B) Whether the right ia recognised by 
ihe village Wajtb-ul-ars? 

(2) Whetber deferdant in this case ob- 
tained plaintiff'sland for raising sugarcano 
with the plaintiff's express or implied con- 
sent? 

The second issue was found in the nega- 
tive and this finding cannot be, and is not, 
attacked in second appeal. 

On the first issue the first Court held 


' that no valid custom existed to deprive a 


tenant of his land entirely without his 
consent, snd this decision was upheld 
by the District Judge on appeal. This 


may be a correct decision on the issue 
as itis framed, but it isnota satisfactory 
decision of the dispute between the parties 
since their respective rights are not defined, 
and it is bound to lead to considerable 
future and futile litigation. The саве is a 
test case and required very careful trial, 
There can be no doubt from the village 
Wastb-ul-arz and from ihe Ohanda District 
Gazetteer, pages 172,173 that there isa village 
eustom as regards the cultivation of sugar- 
сапе, the taking of land out of the possession 
of any one and the deduction to be madg 
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therefor. (I may note that the Wajtb-wl- 
ar» in evidence is that of the Settlement 
of 1866, that of the last Settlement is not 
on record). Paragrapha Nos. 58 to 63 of 
the Chanda Settlement Report of the last 
Settlement deal with the subject. An issue 
should have been framed so as to ascertain 
exactly what the custom is and exactly 
what form the egmpensation to the tenant 
Rhonld take apart from the exaggerated 
pleas of the parties. Apart from the books 
above referred to, it is plain from the 
evidence on the record that there is an 


old standing custom in the village, and it’ 


is impossible for a single tenant in the 
village entirely to ignore the custom. 
Hither it was or was not the case that 
the field in suit was one whose turn it 
was in rotation to be used for sngarcane 
cultivation. This can hardly be ascertained 
without a map showing the field in reference 
to the other fields cultivated with sugarcane 
that year. It should be definitely ascertained 
whether or not under the village custom it 
мав the turn of this field to come under 
sugarcane. If it was, could he reasonably 
refuse to allow such  oultivationP He 
apparently would not have consented even 
if he had .been asked, but the pleas on 
thia point are doficient and we do not know his 
reason for his presumed refusal. His refusal 
might be reasonable orthe reverse. If an 
unconditional refusal was unreasonable, what 
condition was he entitled to demand? Was 
he entitled to refuse without being given 
a share in the sngarcaue cultivation, and 
why was such an opportunity uot offered 
him? If plaintiffs refusal would have been 
unreasonable and he did not want a share 
in the sugarcane cultivation, would he be 
entitled by custom to anf thing more 
than & remission of rent? I may note here 
that the District Judge has not recorded 
a distinct finding as to whether rent was 
actually remitted or not. Such are the 
kinds of questions that really arise in this 
case; upon the anawer to them the proper 
decision of the case really depends. I 
remand the appeal for re-trial, after the 
taking of fresh pleadings and the framing 
of the neceasary further issues. It would 
be highly desirable if the defendant-appellant, 
the Hon. urable Sir Gangadhar Madheo 
Ohitngvis, would interest himself personally 
in the sait. It has been managed on hia 
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behalf hitherto by agente, whose conduct 
of the case has not been of ап entirely 
satisfactory natute. The District Judge 
should himself take the further pleadings 
and frame the issues. He may use hin 
discretion as to thefurthor procedure to be 
adopted. The decree in favour of the plaintiff 
ія set aside and the appeal is remanded 
for retrial in reference to the above remarks, 
Costa will be costs in the suit. 
Decree sei aride; Case remanded, 


ALLAHABAD HIGH OOURT. 
Srooxo Огуп, Appear No. 1527 or 1913. 
November 21, 1914. 
Present: — Mr. Justice Tudball. 
KUER SEN ачр orngnRs—DRFANDAXTS— 

- APPELLANTS 
- versus 
SUKHKHO-—Pianrmir— RESPONDENT. 

Contiact Act (IX of ss s. 28 —Partition— Vendor 
and pwrchaser—Condition not to partition property, 
«ohsther against public polioy—Breach of oontract—~ 
Compensation~~Damages, measure of. 

A condition imposed in & sale-deed that the vendeos 
would not partition the share purchased without the 
consent of the vendor, is not opposed to public policy, 
as no right is absolutely givon up, and the vendor 
is entitled to componsation for the broach of such 
condition. 

Where the parties have themselves fixed the valno 
of their right, that ambunt isa proper measure of 
the damages sustained by а party. 

Second appeal from the decree of the Sub- 
ordinate Judge of Barielly. 

Mr. Brijnath Vyas, ‘for the Appellants. 

Mr. Sital Prasad Ghosh, for ihe Respond- 


ent. 

JUDGMENT.—The саве for the plaintiff- 
respondent in this appeal was as follows. 
She stated that on the 12th of July 1907 
she sold to Mihi Lal and Thakur Das 
certain immoveable property for the 'sum 
of Ва. 900, that the vendees agreed in the 
sale-deed that they would not partition the 
share purchased without the consent of. the 
plaintiff and that they also would not 
interfere with her retention of the post of 
lambardar, that the two vendees repre- 
sented to her that the value of ihe con- 
ceagion they had made in ‘regard to parti- 
tjon апі lombardars was at least Hs, 290 
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and asked her to forego that sum in their 
.favour out of the  purchase-money.: She 
agreed to thia and remitted Re. 250, 
though atthe time of the registration she 
admitted receipt of the full Rs. 900, 
that Thakur Das and Mihi Lal subsequently 
applied for partition of the share, that she 
objected and after appeals to the Collector 
and the Commissioner the application for 
partition wus dropped, that ufter the death 
of Thakur Das, who died childless, Mihi 
Lal had now applied for partition and 
the Revenue Court, having acquiesced, it 
was being carried ont. 
sued, primarily, for an injunction against 
Mihi Lal to restrain him from proceeding 
with the partition and in the alternative 
she claimed the sum’ of Rs. 250, stating 


it to be unpaid  purehase-money. The 
Courts below have found the абз in 
favour of the plaintiff and they have 


granted her a decree for Rs. 250 plus in. 
terest from the date of the sale, recover. 
able as unpaid purchase-money, by sale of 
the property in question. The defendants 
have come here in second appeal. They 
plead that the sum of Ra. 250 was іп 
no way unpaid purchase-money, that the 
plaintiff wae not entitled to recover the 
money as such, that that portion of the 
contract relating to the right of partition 
was contrary to public policy and as such 
void and, therefore, not enforceable and 
the plaintiff is not entitled to recover any- 
thing at all. Streas is laid on sections 23 
and 28 of the Contract Act. Section 28, 
in my opinion, hardly applies. Section 28 
possibly may apply. It is quite clear to 
me that the claim for Rs. 250 can in no 
way bea claim for unpaid purchase-money. 
On the plaintiff's own showing the pur- 
chase-money was Re. 900, but owing to the 
persuasion of the vendees she actually 
remitted Ks. 250 out of the consideration 
for the property, in view of the fact that 
the vendees had agreed to the two condi- 
tions mentioned. This is equally clear from 
the fact that the plaintiff has stated that 
her cause of action arose not on the date 
of the sale, but on the date on which 
Mihi Lal applied to the Revenue Court 
for partition and the Revenue Court 
passed an order in his favour. There 
eannot be the slightest donbt that if Mihi 
Lol had not applied for partition, thia suit 
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wonld never have been brought. I note 
here that the prayer for injunction was 
dismissed by the Court below and it is 
not pressed in this Court. On the facts 
found it is clear that if the contract be 
not void, then the plaintiff is merely entitled 
to recover damages for the breach of the 
contract. 

In regard to the contract itself, so far 
as it relates to the partition, it ia pleaded 
that such а contract is contrary to public 
policy, as it is & limitation of the right 
of ownership which passed under the sale- 
matter from all 
points of view, it seems to me that the 
meaning of the parties was only thia much 
that in the life-time of the plaintiff the 
veudees would not apply for partition except 
with her consent. No right was absolutely 
given up, and I am not prepared to hold 
that such в contract is against pnblio 
policy and, therefore, void. It is a condi- 
tion which would not be binding on the 
heirs of the vendeo but as against Mibi 
Lal, I think the condition ia binding. 
The suit was instituted ns against him and 
the plaintiff, in my opinion, was clearly entitl- 
ed to a decree for compensation. 

The question remains as to the proper 
measure of that compensation. On the 
facta found by the Oourt below it; is clear 
that the parties themselves had fixed the 
value of the right at Re. 250 and that 
sum, in my opinion, wil be а proper 
measure of the damages sustained. The 
plaintiff, therefore, is entitled to & decree 
for that sum, Lut she ів not entitled tos 
decree for sale nor is sLe entitled to interest, 


for any period prior to the breach of con- 
tract. I, therefore, allow the appeal to 
this extent that .I modify the decree of 


the Court below and give the plaintiff a 
simple inoney-decree for that sum of Ra. 250 
plus interest at 6 percent. per annum from 
June 25th, 1912, upto the date of payment. 
Tn so far as the Courta below are concerned 
the plaintiff will have her costa in both those 
Courts. In so far as this Court is concerned 
the parties will pay their own costs. 
Decree modifted. 
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BOMBAY HIGH COURT. 
ORIGINAL Огт, JURISDICTION. | 
August 25, 1014. 
Present:— Mr. Justice Macleod. 
HIRJI KHETSEY-—APPLICANT 


" versus 
Tus INDIAN SPEOIE BANK, Lr».— 
OPPONENTS. 

. Company —Liquidation—Share-holdar, whether enti- 
tled to have Мз name atruch off the list of contributories 
* Shareholder buying shares on {аА of false pros 
pectus, right of. 

In proceedings to wind tp the affairs of & 
Oompany, a sbare-holder is not entitled to have his 
name struck off the list of oontributories, on the ground 
that he was induced to purchsse the shares the 
falso reports and balance -sheeta issued by the 
Company. 

Ifa share-holder, who has a applied for shares on 
the faith of a prospectus which eventually is found 
to contain false representation, wishes to have his 
name struck off the register, he must take steps 
before the commencement of winding-up, otherwise 
he would be too lato. 


Mr. B. J. Desat, for the Applicant. 


JUDGMENT.- Theapplicant contendsthat 
ne was induced to buy shares of the above 
Company owing to the half yearly reports 
and balance-sheeta published by the Com- 
pany, and applies that the list of contribu- 
tories should be rectified by striking off 
his name, on the ground that he has now 
discovered that these reporta and balance- 
sheets теге false and contained information 
regarding the dealings of the Oompany 
contrary to the real facta of ihe case. .Ав 
a matter of fact, the Oompany, instead of 
having made в profit since 1909, had 
incurred heavy losses and had speculated 
heavily in silver, although the balance-sheeta 
showed large profits snd the Directors 
reported, at the general meeting, that there 
had been no such speculation. -It is not 
disputed that if a share-holder, who has 
applied for shares on the faith of a pros- 
pectus which eventually is found to contain 
false representation, wishes to have his name 
atruok off the register, he must take steps 
before the commencement of winding-up 
otherwise he would be too late. Whether 
& person who has bought shares in the 
open market on the faith of reports and 
balance-sheeta сап succeed in getting his 
name struck off the register while the Com- 
pany ів а going concern, does not appear to 
have been decided. 
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It seems beyond doubt that he cannot 
snoceed when a winding-up order is made 
before he takes action ora state of affairs 
has arisen which would enable a creditor 
to present a petition for winding-up. That 
was laid down by the House of Lords in 
Tennent v. Ойу of Glasgow Bank (1), а very 
similar case to thia, except that the plaint- 
if filed his suit for reduction of the 
transfers and entries in the Bank books 
and stock certificates in his favour a day 
before an extraordinary resolution was passed 
to wind up the Company permanently. 
Earl Oairns, L. O., in giving. his decision 
stated, at pages 621 апа 622: “ The case of 
Oakes v. Turquand (2) in this House has 
established that it is too-late, after winding- 
up has commenced, to rescind a contract 
for shares on the ground of frand.. But 
if the Company has become insolvent, and 
has stopped payment, then, even irrespective 
of winding-up, a wholly different state of 
things appears to me to arise. The assump- 
tion of new liabilities under such оігопт- 
stances, i8 an affair not of the Company but 
of ita creditors. The repudiation of shares 
which, while the Company was solvent, would 
not or need not have inflicted any injury 
upon creditors must now of necessity inflict 
в serious injury оп oreditors. I should, 
therefore, be disposed in any case to hesitate 
before admitting that, after a Company has 
become insolvent and stopped payment, 
whether a winding-up has commenced or 
not, & rescission of a contract to take shares 
could be permitted as against creditors. 

His Lordship then pointa ont that the 
Company had stopped payment on the 2nd 
of October and ‘never resumed business, 
stoppage having been caused by ita insol- 
vency. On-the 5th of October the Directors 
convened an extraordinary general meeting 
of the share-holders by advertisement for 
the 22nd, for the purpose of considering, 
and, if thought fit, passing extraordinary 
resolutions under ike Companies Act, for 
the purpose of winding-up the Bank volun- 
tarily. These were steps taken by the 
Directors as agents of the share-holders, ` 
and there was imposed upon the share- 


‘holders whatever responsibility might fnirly 


be inferred from the steps so taken. 

(1) (1879) 4 App: Da 815. 

(2) (1807) 38 L. J. Oh. 040; £ Н.І. 825, 18 L. T. 
006; 16 \Y. R. 1201. 
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I find, therefore, the applicant is not 
entitled to have his name struck of. 
Strictly, speaking the applicant should have 
taken out a summons against the Liquidator, 
bot this omission does not affect the merits 
of the cage and, if necessary, a summons 
could be issned pro forma to remedy the 
irregularity. 


Application rejected. 


NAGPUR JUDICIAL ÓOMMISSIONER'S 
OOURT 


Secoxp Олут, Appwan No. 176 or 1918. 
Й February 12, 1914. 

Dreseni: —Mr. Stanyon, A. J. С. 
 SAMBHASHEO —DAFSNDANT- APPELLANT 
versus 
MAHADEO —PrarmmIFF—HB8PONDENT. 

Specific Relief Act (I of 1871), s 1, scope of— 
Illegal despoasesaion —H evidence Act (I of 1872), ч. 110 
——Nature of possession —Presuwinption 

Section Ө of the Вресійо Hellef Aot in no way 
controls the operation of section 110 of the Evidence 
Act. It has no oonoern whatever with title, but is 
merely a law for restoring & possession which hes 
been bed otherwise than in due course of law, 
and may properly be used to eject even а true owner 
who has disturbed & peaceful poesesmon. 
which attracts tho presumption of 


all the world except the person legally 
entatled. 


Appeal against the dearee ofthe District 
Judge, Chanda, dated the 27th November 
1912, confirming that of the Munsif, Ohanda, 
dated the 29th February 1912. 

Mr. Atmaram Bhagwant, for the Appellant. 


JUDGMENT.—The parties own and 
occupy premises which adjoin one another 
in the town of OCha&nde. Their dwelling 
houses are separated by a piece of open 


INDIAN OASES. 


(1915 


land, bounded оп oneside by the publio 
road. In 1910 ths defendant completely 
closed entrance on to this land from the 
road by putting up a wire fence along the 
roadside for the whole distance between 
his own house and that of the plaintiff. . The 
defendant further entered upon exolusive 
use of the land by stacking his wood thereon. 
The plaintiff sued to have the wire fence 
removed andthe defendant ejected from a 
portion of the land—a strip 54 feet wide-— 
claiming that thé same belonged to him 
and afforded ingress and egress to his latrine 
attendant. The Courts below have found 
that previous to 1910, when the defend- 
ant forcibly entered thereon, the plaintiff 
had "for & long time" been in possession 
and enjoyment of the land in dispute, 
thongh his original title to the same, or 
his acquisition of a title or easement by 
preacription, had not been proved. On 
thia finding the Courts have given the 
plaintiff a decree ordering the defendant 
to remove his wire fencing and hia wood, ' 
and to leave the land free to the plaintiff as 
before 1910. Both Courts surmise that the 
disputed plot may be, but do not actually 
find that it ia, nasul land. Against the above 
deoree the defendant has made the present 
appeal” . 

The Courts below have not considered the 
bearing of section 110 of the Indian Hvi- 
dence Act, 1872, on the facts found by them. 
The plaintiff has not proved any title to 
the land apart from any presumption arising 
from his possession. But he has proved 
that he was in peacefnl possession when 
he wns forcibly ousted by the defendant 
in 1910. The plaintiff did not avail him- 
self of the summary remedy provided by 
section 9 of Act I of 1577 for restoration 
of his disturbed possession. He has brought 
‘this regular suit for the purpose. The 
question that arises is, whether he must 
prove title to re-enter otherwise than by a 
presumption under section 110 of the Evi- 
dence Act. There is a conflict -of authonty 
on this question. 


Before the Specific Relief Act, 1877, was, 
enacted, the Oalentta High Court held 
to be the ordinary rule that force does not 
interrupt possession, and that he whose 
possession was interrupted byan act of 
violence, without any form of law or justice, 


' contrary opinion, and do not accept 
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was nevertheless to be considered as в posses- 
sor for the purposes of section 110 aforesaid: 
Jadubnath v. Ram Socndur (1), Khaja Enaet- 
oollah v. Kishen Soondur (2), Radha Bullub v. 
Kishen Gobind (8), Gowr Paroy v. Wooma 
Soonduree (A, Mahomed Bus v. Abdool 
Kureem (5), and Байат Mohamiy v. Jugo 
Bundhoo (6). In Kawa Mangi v. Khowas Nussto 
(7), the same tribunal held that the Civil 
Courts are competent, section 15, Act XIV 
.of 1859, notwithstanding, to give в decree 
for imimoveable property on the bare ground 
of illegal dispoasession in a suit brought 
after six months from the date of such 
dispossession, in which suit the defendant 
has failed to prove his own title to the 
land. But, thereafter, the Calontta Court 
adopted the view that proof of prior pos- 
session, and of illegal dispossession, are in 
themselves no evidence of title, except in 
a possessory suit under Act I of 1877; 
and that section 110 of the Evidence Act 
applies only to actual and present possession, 
and does not declare generally that pos- 
session shall always be prima facie evidence 


of title:  Mohabeer Pershad v.  Mohabeer 
Singh (8), Brojo Sunder v. Koilash Ohunder 
(9), Purmeshur - Ohowdhry v. Brijolall 


Ohowdhry (10), Nisa Chand (Сайа v. Kanchi- 
ram Bagant (11). These decisions are based, 
in some cases, upon deductions from the 
dicta of their Lordships of the Privy Council 
in Wise v. Ameerunnissa Khatoon (12), and in 
Iman Ат v. Mahomed Ghoxse (13). But 
some disturbance of the view is indicated 
by the Full Bench decision in Tamtwuddin v. 
Ashrub Ali (14). 

The Bombay High Court, after some de- 
cisions the other way, have settled down to a 
the 
Calcutta interpretation of thé above Privy 
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Council ruling: Pemraj v. Narayan (15 
Krishnarav v. Vasudev (16), а) 
v. langawa (17), Hanmantrao v. Sere. 
tary af State (18),  Bharmawa v. Sang. 
(19), Bat Fatan v. Emad Arla (20); and 
Rajaram v. Nanchasd (91). In the. Madras 
High Court a somewhat uncertain note wag 
sounded in Mustapha Saheb v. Santha Pillay 
(22), but the Bombay view is clearly 
followed in, Narayana Row v. Darmachar 
(28). То the same effect is the dietum in 
Lacho v. Har Bahai (24), followed in Walk 
Ahmad Khan v. Atndkta Kandu (25) and. 
approved, as to prinoiple,in Sri Gopal v. Aisha 
Begum (26). The same view was taken by 
Ismay, J. О. in Nand Ram v. Мааа (37). 

, I am of opinion that the correct view 
ів that propounded by the majority of the 
Ohartered High Courts and by this Court, 
and that ‘section 9 of the Specific Relief 
Act in no way controla the operation of 
section 110 of the Indian Evidence Act 
That section provides that peaceful роввеа. 
sion shall be prima facie proof of title : 
while section 9, Act I of 1877, has no 
concern whatever with title, but is. merely 
в law for restoring a possession which 
has - been disturbed otherwise than in 
due course of law. The former will 
not avail a possessor against the true 
owner : the latter can properly be used to 
eject even @ true owner who has disturbed 
в peaceful possession; because, in a summary 
case, the Court will not look at title, but- 
only consider the question whether there has 
been an unlawful—using that word:to mean 
otherwise than in due course of law? 
disturbance of posseasion. In one of the 
Calcutta cases it was suggested that if 
section 110 of the Evidence Act wore to 
be applied to & possession which had been 
disturbed, anomalies  wonld arise. For 
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example, suppose A having held peaceful 
possession for eight years is then forcibly 
ejected by B, but does not sue B for seven 
years after the ejectment. Could the pre- 
sumption under section 110 be properly 
used in favour of AP Or, suppose the 
converse case, where A, having 
held for seven years, is unlawfully ejected 
by B, who holds for eight years before any 
suit is brought. Such cases seemed to the 
Calcutta Judges to create difficulties in 
applying the section to any but actual 
- physical ocoupation at the date of suit. 
They would not apply it to any wider form 
of juridical possession. With due respect, 
І venture to question this reasoning. It is 
not safe to interpreta provision of law by 
the result of applying it to an extreme 
case. The best rule that the ingenuity of 
man ever devised can be reduced to an 
absurdity inthat way. It is easy to put 
forward an extreme case against the 
Calcutta interpretation. Suppose A, in 
peaceful possession of the houge in which 
he dwells, leaves it physically unoccupied 
for a few hours, while he visita a friend. 
-During his absence, B takes up his abode 
in the house, and, claiming it as his own, 
forcibly and successfully prevents the re. 
entry of A. Thereupon А at once files в 
regular suit for possession. The Oaleutta 
interpretation of section 110 of the Evi- 
dence Act would not only refuse the pre- 
sumption thereunder to A, but would grant 
it to B. The correct rule seems to be 
that law must be reasonably interpreted 
and discreetly applied. The interpretation 
must be accurate, constant, and consistent; 
and we must look to a proper ` exercise 
of judicial discretion for the elasticity 
necessary for the due application of that 
interpretation to the varying circumstances 
of each case. as it comes up for treatment. 
In the supposed anomaly illustrated by 
the Oalcutta High Court, under в proper 
construction of section 110 aforesaid, B's 
unlawful dispossession of A would not 
.prevent a presumption in A's favour under 
the section. Buta discreet Judge would 
at once hold that presumption rebutted 
by A's conduct in allowing B to remain 
in undisputed possession for the seven or 
eight years, as the case might be, pro- 
vided .4's ejectment was forcible or other- 
. wise within his knowledge. But suppose, 
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in the case used as an illustration, B's 
trespass was a clandestine encroachment 
only discovered by A after it had existed 
for seven or eight years, and immediately 
attacked by в suit. Surely, in such oir- 
cumstances, proof that A was in juridical 
possession before B encroached, would rightly 
give rise to & presumption in favour of 
A’s title and against that of B. A man 
cannot be allowed to take advantage of 
his own wrong, as where he has obtained 
posseasion by illegal means, such as force 
or frand, in order to shift the burden of 
proof on to his opponent. The possession 
which attracts the presumption of ownership 
is juridical possession, obtained nec vi, nec 
clam, nec precario, ab adversarto: and it stands 
valid against all the world except the 
person legally entitled. It cannot, in the 
eye of the law, for the purpose of apply- 
ing section 110 of the Evidence Act, be 
interrupted by force or fraud. But where 
в possession, in whatever way it was 
originally obtained, has stood undisputed 
for such time as, in the circamstances of 
the case, is sufficient to satisfy a reason- 
able mind that it must have some: legal 
right or sanction behind it, the  Oourt- 
will treat it as a juridical possession to 
which the above section is applicable. 

In the present case, the plaintiff had 
such a juridical possession. The dateand 
nature of its origin are unknown: But 
the Courts below were satisfied that, when 
forcibly disturbed by the defendant, it 
had continued undisputed for a sufficient 
time to justify the assumption that it 
was a legal and valid possession. That 
finding meade it а possession for the purpose 
of applying section. 110 of the Evidence | 
Act: and the defendant, having failed to 
prove his own title, cannot fall back on & 
jus tertii. The decrees of the Courts below 
are thus correct, and I, therefore, dismiss 
the present appeal without notice to the other 


side, 


Appeal dismissed. 
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‘ALLAHABAD HIGH OOURT. 
Szooxp Отуп. Arrear No. 1540 or 1913. 
November 28, 1914. 
Present:—Sir Henry Richards, Кт., 
Chief Justice, and Justice Bir P. O 
Banerji, Кт. 

BALDEO Блек O 


BEHARI LAL anD оаа 
RESPONDENTS. 

Promissory note—Smt by assignee of promissory note 
—Right of assignee to sus, how far emecutant oan 
question. 

In а suit by the assignse of a promissory-note to 
recover the money due ш the note, all that the 
exscutent is entitled to ve ascartained is that 
the plaintiff is tho legal тө of the note, and eblo 
to give him œ good discharge; he cannot ques- 
tion whether consideration was peid or not paid by 
the assignee. 

Second appeal against the decision of the 
Subordinate. Judge of Meerut, reversing that 
of the Munsif, Meerut. 

. Dr. S. О. Banerst, for the Appellant. 

Mr. Sital Prasad Ghose, for the Respondenta. 

JUDGMENT.—This appeal arises out of 
“a guit in which the plaintiff sought to recover 
the amount due under a promissory note. 
A number of pleas were taken, and amongst 
others & denial of consideration. The Oourt 
of first instance granted the plaintiff a decree. 
The lower Appellate Court reversed the deci- 
sion ofthe Court of first instance and dismissed 
the plaintiff's suit. Both Courts have found 
that there was good consideration for the 
note. But the lower Appellate Court has held 
that the plaintiff, who is the holder of the 
note under an assignment, dated the 17th of 
June 1912, did not give any consideration 
for the assignment of the note. ТЬ seems to 
us that this finding was immaterial. Even 
if weasaume the finding to be correct, the 
defendants, Behari Lal and Nathu Singh, 
have no concern with the question whether 
consideration was paid or not paid by the 
assignee of the note. If they are liable under 
the note, all that they are entitled to have 
ascertained is that the plaintiff is the legal 
. holder of the note and able tō give them a 
gooddischarge. It is quite clear that the 
plaintiff is entitled to give & discharge to 
the defendants. The case cited has no 
application to the present cuse. © In that case 
the trausferor Was a party to the suit and he 
repudiated the transfer in favour of the 
plaintiff, contending that he had retained all his 
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original righta. We must allow the appeal 
and. setting aside the decree of the Court 
below, restore the decree of the Court of first 
instance. The appellant will have his costa 
in this Court and in the Court below. 

Appeal allowed. 





OUDH JUDICIAL COMMISSIONRE/S 
COURT. 
Sxcoxp Orv АрриАг No. 275 op 1913. 
2 December 2, 1914. 
Preseni:—Mr. Lindsay, J. О. 

Тнк SEORETARY or STATE vor INDIA 
ix OOUNOIL-—PLAINTIFI—À PPELLANT 
veras 
Shrimait Maharani JAGDAMBA DEBI 
AND OTHSRB— DAFESDABTS-—RESPONDHNTS. 

Bengal Regulation ХІ of 1825, s. 4 Б— 
Alluvion and diluvion—Government as owner of river. 
bed amd рторгыќог of land abutting on river, dispute 

roachment. 


between — Enc 
Bection 4 of the Bengal Regulation XI of 1825 is 
intended to apply not merely to casos of alluvion and 
dereliction arising between the owners of proparties 
situated on opposite banks of a river, but also to 
oases in which the dispute is between the Govorn- 
ment asthe owner of the bed of the river anda 
kills eee are on the river. Section 6 
doos n ыер ок ын made owing to 


x 


RET Huddun Mohim Thakoor, 5 B. L.R. 
521;11 W. В. (Р. O.) 11; 18 М.Т. A 407; 2 Buth. P. C. 
J. 886; 2 Bar. P O. J. 64, 20 Bng. Нор. 625, referred 


р against an order of the Distriot 
Judge, Fyxabad, dated 8rd April 1918, up. 
holding that of the Subordinate Judge, Бух. 
abad, dated 8th July 1912. 

Babu Nagendra Nath Ghoshal (Govern- 
ment Pleader), for the Appellant. 

Babu Ram Chandra, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit bronght by the Secretary of State for 
India against the respondent, the Rani of 
Ajudhia, for recovery of possession of a small 
piece of alluvial land situated on the banks 
The whole 
of the land in Ajudhia (which is also known 
as Mausa Avadh Khas, Pargana Haweli 
Avadh) belongs to Government, except such 
portions of it as have been granted away or 
have been decreed to claimants in suits 
brought by them against Government, 
It is admitted that a portion of the laud of 
this nausa was granted to the Ajudhia 
Estate Ly Government, and that this land 
was afterwards used for the erection of a 
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temple on the banks of the river. Since the 
time of the grant the river has receded 
towards the north and the land in dispute 
has been thrown up and is adjacent to the 
site which was granted to the Ajudhia Estate 
by Government as above . mentioned. The 
саве for the defendant was that the land 
gradually emerged from water owing to the 
receasion of the river. The defendant, there- 
fore, claimed that by reason of this gradual 
accretion it had become a part of the land 
originally granted to the estate and could not 
therefore be claimed by Government. Both 
the Courts below have dismissed the suit. 
It has been found, asa matter of fact, that 
the land in question has been gained by 
gradual accession from the recess of the 
river Gogra, and acting under the first clause 
of section 4 of Bengal Regulation XI of 1825, 
the Courts have held that the property in 
this land is with the defendant. The 
principal contention which has been raised 
here in second appeal, is that the Courts 
below were wrong in applying section 4 of 
the Regulation to the case. In my opinion 
this contention cannot be maintained. The 
argument appears to be that because the bed 
of the river Gogr& is the property of Govern- 
ment, no claim to any portion of the river-bed 
which has been exposed by the retrogreasion 
of the river can be made by the owner of 
any land adjacent to the land во exposed. 
But the first.clause of section 4 of the Regu- 
lation does not contain any reservation in 
favour of the right of Government in the 
beds of rivers. It was also suggested iu 
argument that the section was properly 
applicable to disputes between the owners 
of land on opposite sides of a river which 
divided them. This argument, however, 
cannot hold good having regard to the 
language of the preceding sections. Acoord- 


ingly to section 2 of the Regulation, where. 
any clear and definite usage of shtkast patwast: 


has been immemorially established for deter- 
mining the-rights of the proprietors of two or 
more  oontiguous estates divided by 
a river, the usage во established is 
to govern the decision of all claims and 
disputes relative to alluvial land between 
the partiés whose estates may be liable 
to such usage. Section 8 дова оп to say 
thet where no local usage of the nature 
referred to in seotion 2 is established, the 


INDIAN CASES. 


[1915 


general rules declared in section 4 shall 
be applied to the determination of all 
claims and disputes relative to lands gained 
by alluvion or by dereliction of a river. 
The language of this seation is important 
and makes it quite clear, in the first place, 
that the rules contained in section 4 are to 
be applied to the determination of all claims 
and disputes, not merely claims and disputes, 
arising between two riparian owners, and in 
thesecond place, that the rules areto be applied 
with regard to land which has been exposed 
by the dereliction of any river. There is 
nothing in the language of section 3 to 
suggest that the rules contained in section 
4 are not to be applied in cases where the 
ownership of the river-bed ів claimed by 
the Government. The rule does not clearly 
relate to all classes of rivers whatsoever. It 
seemB to me, therefore, that section 4 was 
intended to apply not merely to cases of 
alluvion and dereliction arising between the 
owners of properties situated on opposite 
banks of & river, but also to a case like 
the present in which the dispute is between 
Government on one side as the owner of 
the bed of the river and & proprietor whose 
land abuts on the river. This interpretation 
of the Regulation ia the correct one and seems 
to me to be established from the judgment of 
their Lordships of the Privy, Councilin the well- 
known саве of Felis Lopes v. Muddun: Mohun 
Thakoor (1). In that case the bed of the river 
Ganges was regarded by the Privy Council as 
“public domain or public territory.” Their 
Lordships in the course of their judgment re- 
mark that “when the words of the whole Regula- 
tion are looked at, it is quite obvious what the 
then Legislative authority was dealing with 
was the gain which an individual proprietor 
might make in this way from that which was 
part of the public territory, the public 
domain, not usable in the ordinary sense, 
that is to say, the sea belonging to the State, 
& public river belonging to the State. This 
was & gift to an individual whose estate lay 
upon the river or lay upon the sea, a gift to 
him of that which, by accretion, became valu- 
ableand usable, outof that which was in a state 
of nature neither valuable nor usable.” It was 
suggested further in the course of arguments 

(1) 18 M. L A. 407; 5 B. L. В. 521; 11 W.B. (Р.0.) 
11; 2 Buth. P. О J. 886, 2 Ваг, P. О. J. 604, 20 Eng, 
Бер. 625. Scd 
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on behalf of the appellant that the proper sec- 
tion applicable to the facta of this case was 
section 5, which lays down that nothmg in 
this Regulation shall be construed to justify 
any encroachment by individuals on the beds 
or channels of navigable rivers, but in truth 
there is no question of encroachment in this 
базе. Tt was not pleaded that the defendant 
had in any way encroached upon the bed of 
the river, and again, it never was the case 
of the plaintiff in the Courts below that the 
river was a navigable river. Saction 5, in 
my opinion, can have no application to the 
case whatever. Another point which was 
raised was that the land in dispute was 
really not an accretion to the land which had 
been originally granted to the Ajudhia Estate, 
but was an addition to another portion of 
land which had previously been thrown up 
by the recess of the river and which inter- 
vened between the original site granted to 
the Ajadhia Estate and the site of the land 
in dispute. This, however, is raising & new 
case which was not put forward in either of 
the Courts below and I cannot allow it to be 
raised now. 1 have no doubt whatever that 
the law was properly applied in this case by 
both the Courts below. The appeal fails and 
is dismissed with costs. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Szgooxp Отуп, АррвА No. 32 or 1914. 
November 21, 1914. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, aud Justice Sir P. C. Banerji, 


Kr. 
BSURAJ MAL-—PLAINTIFF—AÀ PPRULANT 
теттиз 
НІВА KUNWAR—Dasranpant— 
RESPONDENT. 

Agra Tenancy Act (II of 1901), ь 190—Suat for eject 
meni— Defendant sel up lease—Drrection of Revenus 
Court to file suit for declaration of title sn Сий Court 
anuhin three months—Suit filed after eaptiation of three 
nionths-~Lraitation 

In а suit for ejectment in the Revenue Court the 
з pleaded that һе was holdmg the land 
under в lease the term of which had not yet expired. 
Tho Revenue Court directed the defendant to 
institute & suit in the Oivi Oourt within threo 
months to estabhsh his rights under the lease. The 
sult was instituted after the expiration of three 
months 
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Held, that as a cloud was cast on the plaintiff's 
title under his lease ho was entitled to institute the 
present suit notwithstanding that the perled pres- 
cribed in the order of tho Revenue Court had expired. 

Second appeal from the decision of the 
District Judge of Aligarh, affirming that of 
the Munsif of Havali. 

Mr. Gulsari Lal, for the Appellant. 

Dr. 8. О. Banerjee, for the Respondent. 


JUDGMENT.—This appeal arises ont of 
a suit in which the plaintiff sought а declara- 
tion that he was entitled to remain in posses- 
sion of certain property under an alleged sar- 
i-peshgi lease, dated the 9th September 
1904. 1% appears that the document in 
question is executed by one Lala Behari 
Lal, the father of the plaintiff, in favour 
of his воп. Musamma! Hira Kunwar, the 
defendant, was one of the co-sharers. Parti- 
tion proceedings were brought in the Revenne 
Court and the portion of property alleged to 
have been leasod fell to the lot of Musammat 
Hira Kunwar. Thereupon she instituted a 
suit in the Revenue Court for possession 
of the plote that had so fallen to her lot 
and for ejectment of the plaintiff. The 
plaintiff set up the document of the 9th 
of September 1904. The Revenue Court, 
thinking thatit was & case to which section 
199 of the Agra Tenancy Act applied, directed 
Suraj Mal to institute а suit in the Civil Court 
within three months to establish his rights 
under the lease. Suraj Mal did not institute 
в" suit within the three months prescribed. 
Both Courts have dismissed the guit on the 
ground of limitation, holding that the snit- 
onght to have been instituted within the three 
months mentioned in the order of the Revenue 
Cburt. Hence the present appeal. 

It seems to us open to some doubt whether 
Musammat Hira Kunwar was entitled to 
institute her suit in the Revenue Ооо for 
ejectment. Her case appears to be that the 
lease of the 9th of September 1904 was a 
fraudulent lease made by the lamberdar in 
favour of his own son. If this be her 
case and ifit be found to be correct, then 
Suraj Mal would be а trespasser. It seems. 
to us also that the decision of the Courts 
below was not correct. It is quite clear that 
no question of “proprietary” title was raised 
in the Revenue Court. The plaintiff in that 
Oourt sued for possession of certain plots and 
Suraj Mal set up the plea that she was not 
entitled to possession, because a lease had 
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been made in his favour by the lambarda:. 
If the suit was properly instituted in the 
Revenue Oourt, then the Revenue Ogurt 
might have decided the question of the 
validity or the invalidity of the lease itself. 
But it seems to us that в cloud having been 
cast on Suraj Mal’s title under his lease, he 
was entitled to institute the present suit not- 
withstanding that the period _ prescribed in 
the order of the Revenue Court had expired. 
We perticularly wish to state that we are 
not expressing any. opinion on the question 
of the validity or invalidity of the lease. 
This is & matter which must be tried. We 
accordingly allow the appeal, set aside the 
decrees of both the Cotrts below and remand 
the case to the Court of first instance, through 
the lower Appellate Oourt, with directions to 
re-admit the case under ite original number 
in the file and proceed to hear and determine 
the same according tolaw. We direct that 
the Court below take up the case as soon as 
possible. Costs here and heretofore will be 
costa in the cause. 
Appeal allowed: Case remanded. 


BOMBAY HIGH COURT. 

Om, Sure No. 263 or 1883. 
December 2, 1886. 
Present:—Mr. Justice Farran. 
PARMANANDDAS JIVANDAS—P arrive 
— APPELLANT 


DOTIUS 
ARDESHIR FRAMJI —DnaraspAxT 
—HRA8PONDRNT. . 
Lamdlord amd tenant — Loase, land owce held under 


presum 
phown to be held under a written 
lease continues to be held under it as long as it is 
oooupied by the same tenant, unless the oontrary ів 
shown by evidence of а cogent nature. 

The word “Farenda1:” is used with reference to 
tenants’ holding under « private landholder to 
indicate, sometimes, an indefeasible right to hold 
in perpetuity on peyment of a small quit or ground- 
rent, and sometimes any kind of tenure agreed upon 
between the parties. . 

JUDGMENT.— The plaintiff inthis suit 
claims to eject the defendant from, and to 
reoover possession of, a piece of land at 
Bhundarwsra Hillin the Island of Bombay 


“tion of the heirs, executors, a 
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admeasuring 675 square yards. He also 
claims damages from the defendant- on 
acconnt of his wrongful occupation of the 
land. 

The defendant as to about 575 square 
yards of the land claimed by the plaintiff 
denies the right of the plaintiff to eject him - 
therefrom and olaims to hold the same 
from the plaintiff upon & Fazendari tenure, - 
which gives him the right to remain in 
possession of the land upon payment of a 
fixed annual rentel of annas two per square 
yard so long as the plaintiffs title to the 
Bhundarwara Hill continues. As to the 
residue of thel675 square yards, the defendant 
lays no claim thereto and says that he ія 
not in actual occupation thereof. у 
" Itis not denied that the plaintiff is the 
holder under Government of the Bhundar- 
wara Hill of which the pieces of land, 
the subject-matter of this suit, form part. 
By indenture of lease bearing date the Ist 
October, A. D. 1794, the Hast India Com- 
pany demised the Bhundarwara Hill to 
one W. Н. Blachford for ninety-nine years 
from the date of the lease at an annual 
rental of Ha. -8244-0 and в premium ог 
fine of one phara of bhat at the expiration 
of every twenty-one years of the turn. The 
lease also contained a covenant by the Hast 
India Company that they would, upon the 
expiration of the term and upan the applica- 
inistrators 
of the lessee re-grant and renew the said 
lease on the same terms and conditions 
upon their paying to the lessor an addi- 
tional fine or premium of Rs. 90 for such 
renewal, and it was further provided that 
if the said leases should not be renewed, 
the leasors would pay to the representatives 
of the lessee half the real value of the buildings 
and plantations which should then be on 
the land demised. The lease, therefore, 
unless renewed by the plaintiff, will expire 
upon the Ist of October 1898. 

The plaintiff is now the sasignee of this 
lease. By various mesne assignments, 
which have not been put in evidence, it 
passed to Canjee Chattoor, the grandfather 
of the plaintiff. Oanjee Obattoor died’ in 
1859 having devised his property, including 
the Bhundarwars Hill, to his sons Run- 
chordas  O&njee and  Jiwandas Oanjee. 
Jiwandas Canjee died intestate on the 2nd 
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March 1859 leaving the plaintiff, then & 
minor, his only son. Runchordas Canjee 
died without issue in the year 1859, leaving 
a Will bearing date tho 12th May 1859 by 
which, subject to certain bequesta, he pur- 
ported to devise and bequeath the whole of 
the property left by  Cs&njee Chattoor to 
the plaintiff. This Will was proved on the 
30th June 1859 by lLakhmidas Damji, 
Bhanabhai Dwarkadas and Jivraj Champsi, 
three of the executors named in it. On 
the 4th May 1870 the executors made over 
the property comprised in the Will of their 
testator to the plaintiff, he having then 
attained the age of eighteen years. The 
above is the nature of the tenure upon which 
the Bhundarwara Hill property is held by 
the plaintiff and of the plaintiff's title to it. 

I proceed toconsider how the defendant 
became a tenant upon the property. The 
nature and incidents of that tenancy are 
the questions to be determined in this suit. 
D. and M. Pestonji were the assignees of the 
lease of the Hill in 1850. The earliest 
document connected with the defendant's 
title is certificate, dated the 24th January 
1850, by which D and M. Pestonji certify 
"that one Manekbai had their permission 
to build her house upon their ground, part 
of Bhundarwara Hill—Oolleotor's No. 19 of 
ground rent for which she pays to us ground 
rent." No -further description of the land is 
given in the certificate. In the first document 
in the bundle Exhibit G, which was produced 
by the defendant and put in by the plaintiff, 
Manekbai was the sister of the defendant's 
father. 


The next document in order of date is 
Exhibit D. The plaintiff says that he 
received it from the executors of Runchordas 
Canjee in 1870. It bears date the 20th 
March 1850. Tt purports to be an indenture 
of lease between D. and M. Pestonji of the 
one part and Manekbai of the other part, 
whereby the leasors demise to Manekbai all 
that piece or parcel of land on Bhundarwara 
Hill, more particularly described in the plan 
annexed, whereon it is coloured red and 
which contains 189 square yards or there- 
abouts, to have and to hold the same unto 
Manekbai, her executors, eto., from the lst 
January 1850 as & monthly tenant yielding 
and paying therefor on the first day of every 
month the rent or sum of Rs. 1-15-6, and 
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whereby Manekbai covenants with the leasors 
to pay the said monthly rent and that she will, 
at any time within one month, next after any 
notice in writing given to her, quit and 
deliver up the demised premises to the lessors, 
and that she will not nssign or part with her 
interest in the said demised premises or in any 
part thereof without the consent in writing 
of the leasors first had. And it is provided 
that in case of the rent being in arrears for 
ten days after demand, or if the lessee attempt 
to assign or shall not deliver up possession 
to the leasors after notice, the leasore may 
re-enter, and that the lessee shall be liable to 
pay Ба. 5 per diem for every day she shall 
remain on the premises after the expiration 
of the notice to quit. i 

This document purports to be signed and 
sealed by Manekbai. Мо  oorresponding 
document executed by the lessors is produced 
by the defendant, and he says that he never 
saw or heard of such a document. 


There is no ground for doubting the 
genuineness of Exhibit B. It is more than 
thirty years old and came from the proper 
custody. From the first rent receipt produc- 
ed by the defendant it appears that Manekbei 
paid Re. 28-10 ва а year’s ground rent for 
189 square yards at Bhundarwara to the 
trustees of D. and M. Pestonji for the yeer 
ending 318 December 1850: see Exhibit G2. 
In that year at all events Exhibit B may be 
presumed to have been acted оп and to have 
contained the terms upon which Manekbei 
held the 189 square yards of land demised 
by it. . 

In the next year, 1851, Oanjee Ohattoor 
became the assignee of the lease of 
Bhundarwara Hill. He adopted the printed 
form of lease used by his predeceasors-in-title, 
changing only the names of the leasors to his 
own, and the plaintiff produces a document 
in such printed form bearing date the 8th 
December 1851 containing terms the same as 
those in Bxhibit B. By it Oanjee Ohattoor 
purports to lease to Manekbei 208 square. 
yards of land st Bhnundarwara Hill ва a 
monthly tenant at the rental Rs. 2-2-8 per 
month from the Ist January 1851. This 
also purports to be executed by Manekbai: 
pee Exhibit C. Under this lease Manekbai 
paid rent for 1851, for the defendant produces 
a receipt in her favour signed by Oanjee ` 
Chattoor for в year's ground rent from ls} 
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January 1851 to 81st December of that 
year of a spot at Bhundarwara Hill 
containing 208 square yards: see Exhibit 
G8. Мо receipt ia produced for the 
rent payable for this year under Exhibit B. 

The defendant produces в receipt 
signed by Oanjee Chattoor in favour of 
Manekbai for the rent of 844 square yards 
-of vacant ground situated at Bhundarwara 
Hill No. 28 for one year from Ist January to 
91st December 1852, Re. 48. Deduct as 
allowed Rs. 9==Rupees 34. See Hxhibit 
G4. Мо. 28 is the number borne by the 
lease Exhibit О, А 

The aggregate of the Innd leased by 
Éxrhibit B and Exhibit О is 397 square yarda 
(189 plus 208) and does not correspond with 
the amount of land mentioned in this receipt, 
Exhibit G4. The rental renewed by 
Exhibit B amounts to Ha. 23-10 per annum 
and that by Exhibit О to Rs. 26—Total 
Ha. 49-10. 

The receipt produced ‘by the defendant 
for 1858 is for yearly rent of the vacant 
ground situated at Bhundarwara occupied 
by Manekbei from Ist January to 31st 
December 1853 measuring 344 square yards, 
rent Ha. 48- see Exhibit G5. 

The receipt produced by the defendant 
for 1854 is for the annual rent of the vacant 
ground situated at Bhundarwara occupied 
by “you” from lst January to 30th January 
1854, Rs. 19-8 From Ist July to 31st 
December measuring 247 square yards, 
Ба. 15-7—Total Вв. 34-15: Exhibit G6. 

The next receipt is important. I tran- 
soribe it: 

"To amount of Fasendari rant of 247 
square yards of ground situated st 
Bhundarwere Hill, Mazagaon, for one year 
from lst January to 3ls& December 1855, 
Ra. 30-14, Bombay Ist January 1856. E. Е. 
and contenta received. (Signed  Canjee 
Chuttoor)" Exhibit G7. The only oral evi- 
dence adduced down to the period of term 
is that of the defendant, who says that he 
first knew the land in 1855 ; that there was 
then a masonry building upon it which 
was at that time about five years old. 
This, I consider, must have been on the 
land referred to in the receipt Exhibit G7. - 

From the foregoing Ї am asked by the 
plaintiff to draw the conclusions :— 

(1) That the 247 square yards of land 
referred to in the receipt Exhibit G7 
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ate the same land as the land leased by Ex- 
hibit Band Exhibit О together or form part 
of the ваше land which amounted to 397 
square yards. 

(2) That the land referred to in the receipt 
Exhibit G7 continued to be held upon the 
terms of Exhibit B and Exhibit C at the date 
of Exhibit G7 and after that date. 

There is no description of the land leased 
by Exhibit B other than that contained in 
the plan annexed to it, which shows that 
it lay to the West of Lawrence De Lima 
Street. There is no description of the land 
demised by “Exhibit О other than that it 
was in Bbundarwara Hill, but as Manekbai 
built a house before 1855 on the land com- 
prised in receipt Exhibit G7 and as it lies to 
the West of Lawrence De Lima Street and 
as itis not alleged that she held any land 
at Bhundarwara Hill other than the landa in 
respect of which the defendant produces 
the rent-receipta and as the number in G7 
corresponds with the number in Exhibit О 
and as no suggestion has been made to the 
contrary, І consider that I am justified in 
assuming that the 247 square yards of 
land referred to in Exhibit G7 formed 
portion of the 397 square yards leased 
by Exhibit B and Exhibit O taken together. 

There is of course a strong presumption 
that land once shown to be held under& 
written instrument of lease continues to be 
held under it as long as it is occupied by the 
same tenant, and unless the contrary is shown 
by evidence of в cogent nature a jury would 
be directed to draw an affirmative inference to 
that effect. 

The following circumstances may be urged 
in this case ав rebutting that presumption :— 

(a) That the land held by Manekbai in 
1855 was leas by 150 square yards than 
the land leased to her by Hrhibit B ‘and 
Exhibit О. 

(b) The general improbsbility of any 
prudent person building upon land held 
under the stringent conditions contained in 
the leases, Exhibit Band Hxrhibit О, and 
on the precarious tenure created by these 
leases. 

(e) That in 1855 the form of the rent 
bill sent to Manekbai was altered by the in- 
troduction of the word “ Fazendari” before 
the word “rent. ” 

The reduction inthe quantity of land 
held by Manekbai is not a matter of weight. 
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The land was held upon & monthly tenure. 
Part of the extra quantity taken up in 1851 
was probably necessary for her when en- 
gaged in building her house, which she 
would naturally give up when her honse 
was completed. She apparently gave it up 
at the end of the year 1851. That of itself 
would not alter the tenure of the residue 
or raise any presumption tending in that 
direction. 

. The apparent imprudence of Manekbai 
building upon land held upon such a frail 
tenure is not of great importance, inasmuch 
as the building certificate of 1850 and her 


having built or commenced to build in that’ 


year show that she must have considered 
the terms of Exhibit B suchas to justify 
her in laying out her money upon the land 
held under it. Land was lees valuable then 
than it is now, and she probably relied 
upon the honour of D. and M. Pestonji and 
Canjee Ohattoor, forgetting that their suc- 
cessors-in-title might not posseas or inherit 
the same feelings. - 


There remains the introduction of the 
word “ Fazendari" into the rent bills. 

The oireumstenoes existing at the time 
this was done do not favour the contention 
that the tenure was then altered. 


The rent was continued at the same rate, 
annas 9 per square yard per annum. Ib is 
unlikely the lessor would have abandoned 
the advantages he possessed under the leases 
B and C without obtaining some correspond- 
ing advantage in the shape of an increased 
rental. Manekbai’s house had been then 
long completed. There was no change in 
ownership, why then a ohange of tenure P 
The time when Manekbai commenogd to 
build would presumably be the time when 
she would have taken steps to strengthen 
her tenure,and not when her house had 
been completed and shehad no means of 
compelling her landlord to accede .to her 
wishes. 


At this time OC&njee Ohattoor was granb- 
ing loases in the same formas Exhibit B and 
apparently for building purposes. See 
Exhibits Н and I put im, as specimens. 
One of these iss monthly and the other is 
& yearly tenancy. He has not shown to 
have leased anyland upon a more perms- 
nent tenure. 
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Ifguch a very important change was 
effedted in 1255 in Manekbei’s tenure it 
must have been of design on Manekbai’s 
part, and at her request. Would she not have 
obtained some writing evidencing the change, 
and not rested content with a mere change of 
wording in her rent bills P 

The whole theory of a change of tenure 
rests therefore upon the introduction of the 
word Fasendari’ into the rent bills, and 
this leads toa consideration of what is the 
generally accepted meaning of that word. 
No evidence hes been given upon this point. 
My experience is that it is used with refer- 
ence to tenants holding under a private 
landholder, to indicate sometimes an inde- 
feasible right to hold in perpetuity on 
payment ofa small quit or ground rent and 
sometimes апу kind of tenure agreed проп 


Bays 
"Faxendari land" ів land not 
i “A Fasendar 
occupying and tilling land himself, and 
paying & fixed rent to Government; or one 
making contracta with tenants to occupy 
the Fasendary land on terms to be 
agreed between them; or one merely 
receiving & certain fixed sum by virtue 
of ancient usage, are all Fasendara in the 
eye of Government, and in the popu- 
lar language of the Basar. But in these 
three persons we perceive three different 
characters, with wholly different legal 
relations attachable to them, and for the 
most part equivalent to our English notions 
of в tenant'in fee simple holding of a superior 
lord by rent service, a landlord domising 
at rack rent, and & party seixed of an ancient 
rent issuing out of the land. Butas this 
ambiguity is contained in the word ‘ Fazen- 
dar’ we must be cantious how we apply 
general propositions to the terms.” Yardley, 
J., at page 508 of the report attaches similar 
meanings to the term "Faxendar" ip Tanen: 
dari tenure. 


The word being thus &mbignous, it would 
be dangerous to assign to its introduction 
into а rent bil an indication that the par- 
ties thereby intended that а monthly tenancy 
should be converted into a perpetual one. 

(1) (1848) Perry О. О. 408 at p. 506, 4 Ind, Deo, 
(o. ж.) 456 at pp. 462, 468. 
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In this case the framers of the rentbills 
produced by the defendant have varied the 
language in describing the rent paid by 
the holder of the land in question from time 
to time. The description is generally inaccur- 
‘ate. In my judgment the introduction of the 
word "Fasendari" into the rent bills may 
indicate a change in the person of the 
English writer who drew them out for 
.Oanjee Chattoor.or a desire on the part of 
that gentleman to have the title of Fazendar 
attached to his name just as much asa 
change in the tenure under which the land was 
held. The title of Fasendar as it was used 
to describe the plaintiff in the case of 
Doe d. Dorabjt v. Bishop of Bombay (1) was 
quite inapplicable to Canjee Ohattoor who 
held under the leases from Government, of 
-which he was assignee. - 

For these reasons І аш unable to hold 
that -there is any proof that Manekbai’s 
tenure of the land she held wasofa perma- 
nent character, such as is described as a 
Faxendari tenure.in the more limited sense. 
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OUDH JUDIOIAL COMMISBIONER'S 
COURT 


Finst Orvin Аррилт, No. 14 or 1912. 
April 1, 1914. 
Present; —Mr. Lindsay, J. O., and 
Mr. Stuart, À. J. O. 
Raja HANWANT RAM—Darenpaxr— 
APPELLANT 
vernis : 
Tus» HoxovgaPLa Maharaja Sin BHAGWATI 
PRASAD SINGH, K. О.І. E, — 
. Pranrrivy—Ruasporpenr. 

Cic. Procedwre Oode (Act V of 1908), О. XLI, ғ. 27 
(1) (&)— Docweents rejected by lower Court, admis 
stbiltty of, n Appellate Couri— Xoidence, fresh —Docu- 
mentary evidenos, admissibility of, at late stage —Oourt, 
discretion of. 

' The plaintiff undertook af the trial to proves 
fact definitely and putin documentary evidence in 
support of it. At сел instance of the defendant 
uns pra teen ware ed to be answered thi 
plaintiff himself with a view to Шаны мшш 
as to non-existence of tho fack but the answers not 
being given by the plaintiff, but by his general agent, 
and of an uneatisfactory character, although 
admitting non-existence of the fact to & oertain 
extent, the defendant asked leave to file certain docu- 
menia in proof of the non-existence of the the faoi. 
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The lower Oourt refused to receive those documenta 
but they were asked to be filed befare the Appellate 
Oourt: 


Held, that under the above circumstances tho 
lower Oonrt ought to havo received tho doouments 
in order to dispose completely of the matter in 
dispute, and that they were admisaiblo in the 
Appellate Court under Order XLI, rule 27 (1) (a), 
Orvil Procedure Code. 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated 30th November 1911. 

The Hon’ble Rai Sri Ram Bahadur and 
Babu Remapat Ват, for the Appellant. 

Babu Basdev Lal, for the Respondent. 


JUDGMENT.—The learned Counsel for 
the appellant in this case has asked па to 
admit into evidenoe during the hearing of 
this appeal certain documents which were 
rejected by the Court below. This application 
was embodied in a memorandum of additional 
grounds of appeal filed on the 18th of 
August 1912. The facts appear to be as 
follows: The suit was. brought Һу the 
respondent, the Maharaja of Balrampur, 
against Raja Hanwant Ram for the recovery 
of a large sum of money alleged to be due 
upon & registered agreement executed by 
Hanwant Ham's deceased brother, Raja 
Achal Ram. The suit was brought against 
Hanwant Ram on the allegation that he 
was heir to his brother and had succeeded 
to his brother’s property. In the plaint 
there was no specification? of the property 
which was alleged to have come to the 
hands of the defendant. One of the pleas 
taken in defence was that Raja Hanwant 
Ram, although he was the 
Achal Ram and his heir by relationship, 
had nevertheless not succeeded to any 
property left by Achal Ram. In the course 
of the trial attempts were made to prove 
that -Hanwant Ram had come into possession 
of various items of property belonging to 
his deceased brother. Опе of these items 
consisted of the equity of redemption of 
898 villages mortgaged to the plaintiff 
himself; At the instance of the defendant 
interrogatories were issued to be answered 
by the plaintiff himself. They were sent 
to the plaintiff, but the answers were not 
given by the Maharaja but by a general 
agent of his, one Raghunandan Prasad. The 
answers tothe interrogatories were recorded 
on the 18th November 1911. The object 
of these interrogatories was to obtain from 
the plaintiff an admission that the equity 


brother of . 
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of redemption ‘of these villages had been 
sold long before the suit was brought. The 
answers given by the рівіпі Рв general 
agent were of an unsatisfactory character, 
but he admitted at any rate that he was 
aware thats portion of the equity of re 
demption had been sold in execution of 
decrees and that some of the purchasers 
had given notice to the Maharaja of their 
intention to bring a suit for redemption. 
Hanwant Ram was interested to show that 
the entire equity of redemption relating to 
these 89 villages had been sold from time 
to time in execution of decrees obtained 
against his deceased brother,, Achal Ram, 
and when this point was not admitted in 
the answers given in. the interrogatories, 
the defendant asked Jeave to file certain 
documenta—certified copies of proceedings 
taken in execution of deoreea,—to show that 
the entire equity of redemption had passed 
from the hands of Hanwant Ram long 
ago. The Subordinate Judge refused to 
reooi'e the evidence or to call for the 
record of the execution cases in which these 
sales had takenplace. Inthese circumstances 
it has been argued that the Subordinate 
Judge ought to have received this evidence 
во as to onsble him to dispose of the matter 
in dispute. The Subordinate Judge seems 
to have been rather doubtful as to the way 
in which he should deal with the case 
before him. In one passage of his judgment 
he states that it was net necessary for 
the plaintiff to prove that any particular 
items of property belonging to Achal Ram 
had come into possession of Hanwant Ham, 
and he cited an authority for this proposition. 
That may be, but at any rate there is no 
doubt that whether it was necessary for 
the pliintiff to do this or not, he did lead 
evidence to show that Henwant Ram 
had come into possession of considerable 
property belonging to Achal Ram and one 
of the items regarding which such evidence 
was led was this equity of redemption. 
Documentary evidence was put in to show 
that after the death of Achal Ram, Hanwant 
Ram applied for and got mutation in 
respect of the &9 villages to the extent 
that he was recorded in the revenue papers 
as the owner of the equity of redemption. 
This being so and the plaintiff having 
undertaken at the trial to prove that de- 
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finite items of property had come to the 
hands of Hanwant Ram, we think the 
Subordinate Judge would have acted wisely 
in receiving this evidence so as to enable 
him to dispose completely of the matter. 
We think that having regard to the items 
of Order XLI, rule 27, sub-rule (1), clause 
(a), this evidence ought to be received st 
the present stage and we therefore direct 
that it be so admitted. The documenta 
are, a8 we have already observed, certified 
copies of execution procesdings of the Civil 
Oourts. 

"E Application allowed. 





OUDH JUDICIAL COMMISSIONER'S 

і COURT. 
First Civit Arrears Nos. 69 Axp 118 oy 1913. 
November 19, 1914. . 
Present:—Mr. Lindsay, J. О. 
КАМТА ляр orHans—Darenxpants— 
APPRLLANTS | 
versus А 

BHAGIRATH AND OTHEBS—PLAINTIFES 

AND AXOTHER— DEFENDANT — RESPONDENTS. 

Hindu law – Joint famuly—Alenation by manager 
— Adult co-parceners, when bound by alwematow by 
manager—Consent, imphed—Oo-parcensr not benafitod 
by transaction effected by other oo-parcsuer, not bownd 
by transaction, 

No alienation by опе oo-peroener, even if he is & 
managing member of the joint Hindu family, will 
bind other adult oo-peroeners, unless their con- 
sent to the alienation is elther expressed or may be 
implied from their conduch. i 

And, consent to an slenation would” necossarily 
be inferred where в oo-parcener with full knowledge 
of all the facts takes” possession of and retains that 
which has been purchased with the proceeds af the 


A co-parconer not benefited by & transaction 
entered into by the manager of the joint Hindu 
family can plead that he is not bound that 


transection on tho ground that he derived no fit 
from it and that it has not been entered into for any 


legal necessity. , 
Appeals from the decree of the Subordinate 
Judge, Fyzabad, dated 29th March 1913. 
Babu Basdev Lal, for the Appellants. 
Pandit Gokaran Nath Mura and Mr. Е. 
Manual, for Respondent No. 1. 
JUDGMENT.—These two appeals arise 
out of two воа which were tried in the 
Gourt of the Subordinate Judge of Fyzabad. 
The suits were consolidated and were disposed 
of by one judgment. First Civil Appeal 
No. 69 of 1918 relates to a claim for the 
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recovery of Rs. 6,000 on the basis ofa 
mortgage executed on the 9th of June 1900, 
by which an area of 111 bighas made up of 
certain plota situated in the village Patna 
Mubarakpur was mortgaged to the plaintiff. 
Appeal No. 118 of 1918 has sprung out of 
& suit on another mortgage bearing the 
same date, by which a 6-pies ahare in the 
village juss mentioned was hypothecated by 
way af security. The amount of the claim 
in this second suit was Re. 1,100. In order 
to understand the matters in dispute between 
the parties, it is necessary in the first place 
to set out the following pedigree: — 


Kunj loss 
( 


Bhagwan Dat, Бат Jas, 
defendant 
No. 2. 


-— 
defendant No. 5. 


Mme] 
- Murli, 

defendant 
No. 8. 





DWBI DAYAL 
f 
Charan, 
defendant 
No.1 


E: 
Kamta, 
defendant No. 6 


| 
Ramapas, 
dofondant No. У. 








ls 
Musomanat ата 
defendant No. 9. 


Gopal Dai, 
[edi 
néant No. 
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i The first transaction to be noticed in 


connection with these suits is one of the 
19th of February 1900, a transaction by way 
of sale in which an 8-annas share of Patna 
Muberakpur was purchased from one Bhola 
Singh by five persons Kashi, Sital, Ram 
Oharan, Ramspatand Gopal Dat. We are 
not concerned in these cases with Kashi or 
Bital, who belong to & differentfamily. Ram 
Oharan, whose name has just been mentioned, 
is defendant No.1 in the suit brought for 
the recovery of Ha. 6,000. Ramapat, another 
ofthe purchasers, is defendant No. 7 in the 
same suit and Gopal Dat the remaining 
purchaser ів now represented by the defend- 
ants Jagan Nath, defendant No. 4, Ham 
Nath, defendant No.5, Kamta, defendant 
No. 6. It will be noticed from the pedigree 
just given that Ram Charan belongs to one 
branch of the family, namely, the branch 
descended through Kunj Behari, while 
Ramapat and Gopal Dat belong to the other 
branch of the family being descended through 
Ram Saran. Both Ham Saran and Kunj 
Behari were, as the pedigree shows, the 
sons of Debi Dayal, who is the common 
ancestor of the defendants. The price agreed 
upon for the property purchased from Bhola 
Singh was Ha. 7,200, Re. 1,200 in cash was 
paid to the vendor, the rest was left with 
the purchasers to pay off prior mortgages 
on the property. ltis further to be noticed 
that according to the terms of the sale-deed 
the purchasers purchased in separate shares, 
Ont of the 8 annas, 1 anna 8 pies is recorded 
as having been purchased by Ram Oharan, 
while Gopal Dat and Ramapat each became 
purchasers of a 10-pies Share. Үе come now 
to the two mortgages upon which the two 
suits now under consideration were brought. 
The first of these, dated 9th of June 1900, 
was executed in favour of Bhagirath to secure 
в loan of Re. 2,000. The ereeutanta of this 
deed were Ram Charan, defendant No. 1, 
Bhagwan Dat, defendant No. 2, Ham Jas, 
the father of Murli, defendant No. 8, Jagan 
Nath, defendant No. 4, and Ram Nath, defend- 
ant No. 5. The second deed of mortgage 
executed on the same date and in favour of 
the same mortgagee was for Ha. 500. The 
executants of this deed were Jagan Nath, 
defendant No. 4,and Ram Nath, defendant 
No. 5. It is -not disputed now in appeal 
that these two deeds were actually executed 
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as alleged by the plaintiff. The plaintiff's 


case was that these two sums of money 
aggregating Ба. 2,500 had been borrowed in 
. order to pay off a portion of the mortgage- 
money, which the purchasers under the deed 
of the 19th of February 1900 had to pay to 
the prior incumbrancers. The total amount 
owing to these previous incumbrances on 
the whole 8 annas share which was purchas- 
ed from Bhola Singh came to Ва. 5,883/15/—. 
The 8-annas 4pies share which was bought 
by Ram Oharan, Gopal Dat and Ramapat 
was, therefore, liable to contribute a sum of 
Ra. 2,451/10/-. The plaintiff's case is that 
the sum of Ha. 2,500 which was borrowed 
under these two mortgage-deeds was borrow- 
ed for the purpose of paying off the above 
share of the mortgage-money. The suits 
have, therefore, been brought against these 
various defendants, the allegation being 
that the money having been borrowed for 
the benefit of the joint family consisting of 
these defendants, they are- bound by the 
mortgages in suit. So far as these appeals 
are concerned we have to deal only with the 
cases of three of these defendants. In 
appeal No. 69 the three appellants are 
Kamta, defendant No. 6, Ramapat, defendant 
No. 7, and Chandrabhal, a minor, defendant 
No. 10. The appellants in the other Appeal 
‚Мо. 118 are Ramapat and Kamta only. 
All these defendants denied their liability 
under these mortgages. They denied that 
they were members of a joint family with 
other parties arrayed as defendants and they 
denied that they were bound by the 
mortgages in suit. The lower Court has 
found that these appellants were liable, 
and has therefore given decrees on the 
mortgages, the result of which is t make 
their shares in the items of the mortgaged 
property liable to be sold. It will be con- 
venient to deal first with Appeal No. 69, in 
which there are three appellants, Kamta, 
Hamapat and Uhandrabhal. This suit relates 
to the mortgage of 111 bighas of Patna 
Mubarakpur. The plaintiff in order to 
establish the liability of all these defendants 
„вв members of a joint family produced both 
oral and documentary evidence. The principal 
oral evidence in the case consiste of the state- 
mentof the fourth defendant, Jagan Nath, 
who was examined as a witness on the 
plaintiffs behalf. According to Jagan Nath’s 
story at the time these mortgages were 


INDIAN CASES. 


519 


executed, the descendants of Ram Saran and 
Kunj Behari each constituted a joint family 
although both branches of the family were 
distinct. Jagan Nath deposed that the 
descendants of Ram Saran including himself 
separated four years after these mortgages 
were executed. He also deposes that Kunj 
Behari’s descendants separated amongst 
themselves at the same time. Speaking of 
his own branch, namely, the branch of Ваш 
Saran, he went on to say that after the 
separation just mentioned he and Kamta 
remained in union till about a year before 
the suit, while Ram Nath and Ramspat also 
remained in union. Speaking of the branch 
of Kunj Behari, he. deposed that Rem 
Sahai, the father of Chancrabhal, defendant 
No. 10, died four years. before the suit. His 
evidence also shows that at the time these 
mortgages were executed OChandrabhal’s 
father, Ram Sahai, was alive and was at 
that time joint with his three brothers, Ram 
Charan, Bhagwan Dat and Ram Jas. He 
also proved that Ram Sahai must have been 
of adult age at the time these mortgages 
were executed, for he deposes that Ram Sahai 
who died only four years before the suit, . 
was 84 years of age at the time of his 
death. Speaking with regard to the money 
borrowed under these two mortgages, Jagan 
Nath swore that all of it was applied to 
paying off the prior incumbraucea on the 3- 
annas 4-pies share out of 8-annas which was 
purchased from Bhola Singh. Не affirmed 
that neither Kamta nor Ramapat provided 
any of the money for redemption out of 
their own pocket. He want on to say that 
after redemption had been affected, Kamta 
got possession of kia share of the property 
purchased from Bhola Singh. Ramapat 
too, he says, got his share, which he after- 
wards sold to one Ishuri. Kamta became 
the owner of this latter share by means 
of a suit for pre-emption. Speaking of the 
constitution of the family at the time these 
mortgages were executed, Jagan Nath swore 
that he and Kamta were heads of the 
н descended from Ram Saran, while 
Oharan was the managing member of 
the family descended from Kanj Behari, 
From what has been stated above, it will be- 
come apparent that neither Kamta nor 
Ramapat were parties to either of the mort- 
gages in suit. According to Jagan Nath’s 
deposition Kamta was absent at a marriagó 
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atthe time when the bonds were executed. 
He says that Kamta authorised him to 
execute the mortgage. This, as I have 
‘already mentioned, is the principal oral 
evidence adduced by the plaintiff. As for 
the documentary evidence, the plaintiff relied 
principally upon two applications which were 
made under section 88 of the Transfer of 
Property Act. Certified copies of these applica- 
sions together with copies of the tenders 
madein connection with them and also copies 
of the orders passed bythe Oourt in relation 
to them were placed upon the record. These 
tenders show that on the 18th of June 1900, 
that is to say, four days after the execution 
of these mortgages, two applications were 
filed in Court for deposit of mortgage-money 
due on the 8-annas share purchased from 
Bhola Singh. The persons who are concerned 
in these applications were Ram Oharan, defen- 
dant No. 1, Ramapat, defendant No. 7, Jagan 
Nath, defendant No. 4, Kamta, defendant No. 
6, and Ram Nath, defendant No. 5; Sital 
and Kashi Nath the other two persons con- 
cerned in the-purchase ‘of Bhola Singh’s 
‘share, were also parties.-Itis proved, there- 
fore, that although Ramapat and Kamta 
were neither of them parties to the mort- 
gages executed on the 9th of June 1900, they 
nevertheless joined in the applications made 
on the 18th of June far deposit of the mort- 
въве-шопау; and the plaintiff has relied upon 
this fact in order to render Ramapet and 
Kamta liable in these mortgage suits. As 
against this evidence, Kamta put forward his 
‘own statement and also the statements of two 
witnesses by way of evidence to prove that 
he had separated from Jagan Nath and the 
other members of the family long before the 
mortgages were made. Kamta in his own 
statement says that he never got any share 
of the mortgage-money which was borrowed 
from the plaintiff. He admits that he took 
part in the proceedings relating to the 
deposit of the mortgage-moneys under section 
88 of the Transfer of Property Act, but his 
story in this connection is that the money he 
contributed to these deposits was paid ont 
of his own pocket. Kamta in cross-examina- 
tion was confronted with a statement which 
he had made in the Revenue Oonrt in the 
year 1912 tothe effect that at that time he 
and Jagan Nath were living in & state of 
union. He prevaricated when he was asked 
to explain the statement'so made, and there 
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can” be no doubt that Kamta’s story of 
separation is altogether untrue. He is oon- 
vioted of falsehood by this statement of his 
own which was made во recently as 1912, and , 
there can be no doubt that Jagan Nath’s 
story to the effect that he and Kamta were 
joint at the time these mortgages were execut- 
ed and remained so up till about & year be- 
fore the suits were brought is in fact true. 
Kamta also tried to prove his separation by 
putting forward oertain deeds purporting to 
show that he had been lending money in his 
own name but, as the Subordinate Judge 
remarks, the fact that Kamta entered into 
separate mortgage dealings on his own account 
ів not necessarily inconsistent with the 
allegation that be was & member of a joint 
family. The two witnesses | Nibar and 
Munesher Pande whom Karte produced to 
support the story of separation were disoredit- 
ed by the Court below, and I think rightly. 
Muneshar Pande deposed that at the time 
when Kamta separated from his brothers & 
written instrument of partition wes drawn 
up. This document has uot been produced 
in Court. Altogether the evidence of these 
two witnesses is of an extremely vague 
description. They seem to be partisans of 
Kamta and are ready to awear to anything in 
his interest. So far as Kamta is concerned, 
J think the true state of his relations with 
the other members of the family is to be 
found in the statement madeon oath by the 
defendant Jagan Nath. And the matter seems 
to me to be conclusively established by the 
part which Kamta is proved to have taken 
in connection with the deposits of mortgage- 
money which were made in Court on the 13th 
of June 1900. It is impossible to come to any 
other conclusion than that the sum of Ra. 2,500 
which was borrowed on the mortgages executed 
on the 9th of June 1900, was borrowed to 
pay off the share of the prior incumbrances, 
which was due on the portion of the property 
which ‘came to Ram Charan, Gopel Dat and 
‘Ramapet. I. have mentioned ‘already that . 
these persons’ share of the moneys due under 
the previous incumbrances came to Re. 2,450 
odd. Jagan Nath’s story, therefore, must be 
accepted that the whole of the money 
borrowed under these mortgages was devoted 
to the purchase of the 3-annas-4 pies share 
out of the 8-аппав share bought from 
Bhola Singh. The case of Катара stands 
much ап the.same footing. . He produced two 
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witnesses to prove separation between himself 
and the other members some eighteen years 
before suit. The witnesses contradicted 
each . other. They were unable to say bow 


the fields were divided and altogether reading - 


- their statements, it would be quite impossible 
to hold that they ever really witnessed any 
division of property between Ramapat and his 
oo-sharers. Ramapat himself did not venture 
into the witneas-box to explain how, if he were 
not interested in the mortgages which were 
executed on the 9th of June, he came to be 
в party to the deposita of the mortgage- 
money which were made in Court four days 
afterwards. So far, therefore, as the cases 
of Kamta and Ramapat are concerned they 
are perfectly clear. I have no doubt whatever 
that they are bound by the mortgages in 
suit, although they were not parties to them. 
It is proved that at the time the mortgages 
were executed, Kamta and Ramapat were 
members of a joint family with Jagan Nath 
and Ram Nath who were executants of both 
the deeds in suit. Jagan Nath was one of 
the managing members of this branch of the 
family, and as it is proved that Kamta took 
& part in depositing the money several days 
after the execution of the mortgages, it 
must be taken that asa oo-sharer he con- 
sented to the alienation. The same is the 
case with Ramapat, and it only remains to 
be added that Jagan Nath has deposed that 
both Kamta and Ramapat obtained their 
shares of the property purchased from Bhola 
Singh. In these circumstances neither 
Kamta nor Ramapat can possibly be heard 
to say that they are not liable under the 
mortgages executed on the 9th of June 1900. 
These defendenta are the only appellants in 
Appeal No. 118 of 1918 and for the reasons 
given, that appeal fails «n toto and is dismissed 
with coste. 

So far too aa they are interested in Appeal 
No. 69 of 1918 their appeal must fail There 
remains for consideration the case of Ohandra- 
bhal, who is one of the appellants in Appeal 
No. 69 of 1913. Ohandrebhal was no party 
to the suit ont of which Appeal No. 118 has 
arisen. The case of Ohandrabhal in con- 
nection with this mortgage of lll bighas, 
which is being considered in Appeal No. 69, 
stands on & different footing from that of 
Kamta and Ramapat.. I have already set 
out the particulars of the mortgage relating 
to lll bighas which was executed by Ram 
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Charan, Bhagwan Dat, Ham Jas, Jagan Nath 
and Ram Nath. Out of these five executante 
three were brothers, namely, Ram Charan, 
Bhagwan Dat and Ram Jas. There wasa 
fourth brother at the time this mortgage was 
executed, namely, Ram Sahai, who was the 
father of the minor appellant, Chandrabhal. 
Ram Sahai olearly was no party to the 
‘mortgage, nor has it been established as 
against him that he took part in making 
any deposit of the mortgage moneys as did 
Бетараф and Kamta. The only ground upon 
which the liability of Chandrabhal has been 
asserted is thatiRam Oharan, who was one of 
the executanta of the mortgage, was the 
managing member (agwakar) of that branch 
of the family. For this statement we have 
the evidence of Jagan Nath, which I have 
accepted and whick I see to reason to 
disbelieve. The question is whether it being 
found that Ram Oharan was the aguakar of 
the family consisting of himself and his three 
brothers, Ohandrabhal, who now represents the 
fourth brother Ram Sahai, can be held bound 
by the act of Ram Charan. Jagan Nath's 

evidence proves that at the time this mortgage 
was executed, Ram Sahai must have been 
of adult age. If we take it, therefore, that 
Ram Oharan was the managing member of 
this property of the family, we have to see what 
his powers &s manager were in the matter of 
alienation of co-parcenary property. Where the 
co-parceners, are adults the manager of the 
joint family may sell or mortgage the joint 
family propérty 80 as to bind the interest 
of the ‘co-parceners provided that in the 
case of adult members if the sale or mort- 
gage is made with their consent, expressed or 
implied, such consent may be implied from 
conduct at or after the time of the transac- 
tion. We have seen in the case of Kamta 
and Ramapat that there was abundant 
eyidence of their consent by oonduot, for 
they both joined in the tender of the mort- 
gage-money, money which undoubtedly had 
been borrowed for the purpose under the 
mortgage-deeds of the 9th of June 1900. 
It was also proved in their .case that they 
had benefited by the transastion, for they 
both came into possession of their propor- 
tionate shares of the property which wus 
purchased from Bhola Singh. Is there any 
such evidence in the case of Ram Sahai Р 
I have not been able to find any. If Ram 
Sahai and after him his son, the minor appel- -, 
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lant Chandrabhal, had got possession of 
any portion of this property purchased from 
Bhola Singh, I should treat that as being 
sufficient proof of their consent or ratifica- 
tion, for oonsent to an alienation would 
necessarily be inferred where one of the 
co-parceners with full knowledge of all 
the facts takes possession of and retains 
that which has been purchased with the 
proceeds of the property disposed of. There 
ів no such evidence on the record. The 
learned Counsel for the respondents referred 
me to & Settlement khewai,& copy of which 
is Exhibit No. 9, in order to show that Ram 
Sahai held the property jointly with his 
brothers. This khewat was prepared abont 
the year 1898, or 1599 and it cannot be 
accepted asany proof that Ram Sahai got 
any share of this property which only passed 
from Bhola Singh in the year 1900. No 
doubt Ham Sahai was joint with his 
brothers in the year 1898 and the parties 
had at that time a small share in this 
village of Patna Muberakpur, but there is 
absolutely nothing to prove that Ram Sahai 
or after him his minor son, Ohandrabhal, 
has ever acquired any portion of the property 
which was purchased from Bhola Singh. 
. ТБ ів true that in paragraph 6 of his plaint 
the plaintiff asserted that Obandrsbbal was 
in possession of a portion of this property. 
This, however, was not admitted in the written 
statement. Ohandrebhal’s defence was that 
. he had never got any share of this property 
and that he had received no benefit whatever 
from the loan of Re. 2,000, which was 
borrowed upon one of the mortgages executed 
onthe 9th of June 1900. This being the 
case, it appears to me that the minor Ohandra- 
bhal was entitled to say to the Court that 
he was not bound by the mortgage in suit, 
from which he derived no benefit whatever 
and which wes not executed for any legal 
necessity. In the concluding portion of his 
judgment the Subordinate Judge remarks 
as follows :—- This is nota oase of a mort- 
gage by a oo-parcener of his undivided 
interest in the joint family so as to require 
the consent of the other members. In the 
present case certain members have incumber- 
ed their own shares as well ag of the others. 
Bo the joint ownership of all the members 
is not broken up by any specification of 
shares. Therefore no question of consent 
.comeg in.” I am unable to understand 
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these remarks of the learned Judge. The 
law is as I have stated above that no 


„alienation by one co-paroener, even if he is 


& managing member of the family, will 
bind the other adult oo-parceners unless - 
their consent to the alienation is either 
expressed.or may be implied from conduct. 
I think therefore that the appellant, Chandra- 
bhal is entitled to succeed in this Court and 
I hold accordingly that Chandrabhal’s 
intereat in the 111 bighas of Patna Mubarak- 
pur, which was mortgaged by Ram Charan, 
Bhagwan Dai, Ram Jas, Jagan Nath and 
Ram Nath on the 9th of June, cannot be 
brought to sale in this anit of the plaintiff's. 
The result is that Appeal No. 69 of 1918 
is allowed in part and the decree of the 
lower Court which is in queetion in that 
case is modified, it being declared that the 
interest of the minor Chandrabhal inthe . 
plots specified in the decree is not Hable to . 
sale. The appellant Ohandrabhal will get 
from the plaintiff-respondent his propor- 
tionate costs both here and in the Court 
below. In other respects the appeal No. 69 
of 1913 is dismissed with coata. 


Appeal No. 69 partly allowed; 
Apyeal No. 118 dismissed. 


OALOUTTA HIGH OOURT. 
APPuAL reou Оврав No. 249 or 1918. 
Angust 31, 1914. 

Present:—Mr. Justice Stephen and 
Mr. Justice Mullick. 
SAHIBZADA SINGH AND OTHERS— 
JUDGkNXNT-DABTORB——À PPERLLANTS 
versus 
HAZARI SAHU- —DIACRAS-HOLDRR— 
RrsPONDENT. 

Interest, rate of, atprulaied in morigage-bond — Period 
between date fleed for payment and date of realisation — 
Interest, at what rats to be allowed. 

A decree-holder in а mortgage suit is entitled to 
recover interest at the Court rate for the period 
between the date fixed for peyment and the date 
of realization of the money, and not atthe rate 
stipulated for in the mortgage-bond. 
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Sundar Koer v. Rat Sham Krishen, 34 О. 150 at p. 
161; 9 Bom. І. В. 804 17 M. L. J. 48; 11 О. W. М. 245; 
4 А. L J. 109; 841. А. 9 (P. C. 60. 1. 2.1000 2 И. 
І. T. 75 and Аала Pershad Singh v. Burendia Mohan 
Bingh, 4 Ind. Oas. 56, 9 О. L. J. 288, followed. 


Appeal against an order of the District 
Judge, Shahabad, dated the lst March 1918, 
reversing that of the Subordinate Judge 
of that place, dated the 15th of June 
1912. 

Babu Raghoo Nath Singh, for the Appellants. 

Moulvi Wahid Hossain and Babu Harendra 
Nath Mookherjoe, for the Respondent. 

JUDGMENT.—The point raised in this 
appeal is, whether s decree-holder in a mort- 
gage suit is entitled to the rate of interest 
stipulated for in the mortgage-bond from 
the date fixed for payment to the date of 
realization, that is, the date when the money 
in question is paid, or whether he is entitled 
only to the Court rate of interest for that 
period. The lower Court relying on the 
decision in Radhtka Mohan Ghose v. Brojendra 
Kumar Saha (1), where the question was 
treated as one of construction, has allowed the 
stipulated rate for that period. We agree 
that the matter to be decided is one of соп- 
struction, and that we have no power to alter 
the decree. In these circumstances, having 
regard to the general rule laid down in 
Sundar Koer v, Rai Sham Krishen (2) and 
the view taken by this Court in Maha Pershad 
Singh v. Surendra Mohan Singh (3), we hold 
that the construction adopted by the lower 
Court is wrong. We, therefore, allow the 
appeal, set aside the order of the lower 
Appellate Court and restore that of the 
Subordinate Judge. The appellant is en- 
titled to his costs in this Court, which are 
assessed at three gold mohurs, and the Oourt 
below. ^" 
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BOMBAY HIGH COURT. 
OnrG1NAL Sipa Отуп, Apresar No. 9 
or 1914. 

August 14, 1914. 

вонр: —Sir Basil Scott, Кт., Chief Justice, 
and Mr. Justice Davar. 

YESHWANT VISHNU NENE-PLAINTIEF 

ene 


KESHAVRAO BHAIJI AND OTHERS 
—Daurxx»AXT8— HeSPONDENTS. 

Landlo:d and tenant—Lease of land for purposes of 
building over—Mocimeni—-Terms of agreement —Mere 
non-payment of rent, effect of—Farendari, meaning of 

A tenant took a piece of land for building a house 
thereon on the condition that so long as the wadi 
of which the said piece of land formed в portion 
remained in the possession of the landlord, the tenant 
would oooupy the land, bat when the wads oeasod 
to be in the Iandlord’s possession and the land was 

the tenant was to be paid the valuation of 
the house and to vacate: 

Held, (1) that the landlord whose possession was’ 
contemplated in the agreement must include both 
the landlord and his assigns, and in the same way 
the tenant would include his 

(2) that the tenant could not be ejected accord- 
ing to the terms of the agreement while the land. 
lord remained in possession of the wad and the 
land was not required by any one else; 

(8) thet the mere non-payment of rent by & 
tenant, if the tenancy а not dotarmined, does п 
give him a right to the property as aguinst his 
“fasendary”, even though indicat- 
ing the nature of tho rent, does not necessarily decide 


the nature of the tenure which depends upon the 
agreement between the periies. 

Appeal from the judgment of Mr. Justice 
Beaman, reported as 23 Ind. Oas. 580. 

Mr. Setalead (with him Mr. Desai), for the 
Appellant, 

Mr. Kanga (with him Mr. Jardéne, Acting 
Advyocate-General), for the Respondent. 

JUDGMENT.—This is an ejectment suit 

in which the plaintiff represents the landlord 
under two agreements of 1859 and 1860, 
and the defendants represent the tenant 
under those agreements. 
. The question is whether the plaintiff is 
entitled at any time to determine the 
tenancy which has been subsisting since 
the date of those agreements. ' 

Now, the first of them, Exhibit А, is 
dated the 5th of March 1859, and the 
tenant there agrees as follows :— 

“There is your wadi by name Charni situate ` 
on thesea-shore. I have taken the land Fa- 
zendari (or on Fasendari or as Fasendar)being a 
portion of this Wads on the Southern side 
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for building a Oadjan house. On this land 
I shall build a house at my cost within 
Rs. 50. The ground rent is fixed at Rs. 6 
per annum which I will continue to. pay 
from year to year. I will pay the assess- 
ment, and, if at any time you be in need 
of. the ground appertaining to this house, I 
am to give the said ground to you and 
you are to pay me Ha. 50 being a valuation 
thereof agreeably to what is written above.” 

At that time the intention wasto build 
a Cadjan house of the value of only Ra, 50 
and the tenant agreed to give up ground 
whenever it was required by the landlord. 

In the following year, an agreement, 
somewhat different in terms, was entered 
into. It recites that the tenant has taken 
on Fasendars land in the wads for the 
purpose of building a Oadjan house thereon. 
The agreement then continues :—- 

“I ghall build a house in the said wadi 
at my own сові. The  Fasesdari rent in 
respect thereof is fixed at Re. 9 per annum 
which J will continue to pay to you from 
‘year to year. І will pay the assessment. I 
shall build house on this land and live in 
it peacefully. I shall live there till the 
wads remains in your possession, If the 
wadi ceases to be in your possession and 
if the land be required, you are to pay 
me the value of the said house whatever 
the same may come to. Otherwise I shall 
pul down my house and remove it.” 

It is to be observed that the value of 
the house is not stated in that agreement, 
but the rent is raised fifty per cent. from 
Rs. 6 to 9'and the oondition as to surrender 
is worded quite differently. Тһе tenant is 
to live in the wadi so long as it remains 
“in the possession of the landlord. Не is to 
be paid the valuation of the house when 
the wads ceases to be in the landlord’s 
possession and the land is required. There- 
fore, his possession will not cease merely 
npon the wish of the landlord. For instance, 
if the landlord remains in posseasion and 
wishes him to vacate, he would not have io 
yacate according to the condition in the 
second agreement. 

Now, we think that the landlord whose 
possession is contemplated there must include 
` both the landlord and hie assigns and in 
the same way the tenant would include his 
assigns. Here we have в auitin which the 
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landlord aues to eject according to the 
terms of the agreement while he remains 
in possession of the wadi and the land 
ia not required by any one else. It appears 
to us that under the terms of the agree- 
ment he has no right in such circumstances 
to eject the tenant. That disposes of the 
suit and the decree of the lower Oourt 
dismissing the suit must be affirmed. 

It must not be supposed, however, that 
we accept the view of the lower Oourt 
with regard to the meaning of Fasendari, 
when it occurs in & written document 
embodying the contract between the parties. 
On that point, we entirely agree with the 
remarks of Mr. Justice Farran in Parma- 
nandas Jivandas v. Ardeshir Framgi (1). . 

We also do not agree with the learned 
Judge in holding that the plaintiffs suit 
is barred by limitation. [п the letter of 
the 7th of July 1871, the tenants who were 
then Atmaram Bhikaji and Bhai Lakshmanji, 
predeceasors-in-title of the present defen- 
dants, instructed their attorneys to say that 
they did not recognize Ramnath  Dadaji, 
predecessor of the present plaintiff, as the 
Fassadar of the premises and oould not see 
what right he had to interfere. Unless, 
therefore, Ramnath showed them that Һе 
was the Fasender, they would complete 
purchase without regard to the threats con- 
tained in his letter. Then on the 19th of 
July after having been informe? of the 
title of Ramnath Dadaji, the attorneys of 
Atmaram Bhikaji and Bhai Lakshmanji 
stated that they were ready and willing to 
pay rent at the rate of Rs. 9 per annum, 
if Ramnsth removed the foundation of the 
wall which he had laid in front of theirclients’ 
house and allowed the use of the old privy. - 

There is, therefore, no denial of the title of 
Ramnath Dadaji as the landlord of this 
groond and although there is no evidence 
that rent was paid between 1871 and 1901, 
the mere non-payment of rent by a tenant, 
if the tenancy ia not determined, does not 
give him a right to the property aa against 
his landlord. Then, it appears that in 1901 
the plaintiff sued the defendants for rent 
according to the terms of the agreement of 
1860 and .after evidence had been given 
by the plaintiff the defendants agreed to в 
decree for the amount of rent prayed, on 

(1) Bae 27 Ind. Cas, 512; 16 Bom. L. R. 7299, 
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condition that the summons inthe suit was 
amended by the insertion of the word 
" Fazendori" as indicating the nature of 
the rent. We are of opinion that that word, 
even though agreed upon as indicating the 
nature of the rent, does not decide tbe 
terms upon which the defendant held and 
still holds, for his tenure must depend upon 
the terms of the agreement of 1860 taken 
together. Upon the terms of that agree- 
ment, we are of opinion, for the reasons 
already stated, that ir the circumstances 
which have been established in this case, 
the plaintiff haa: no right of ejectment. 

We, therefore, afirm the decree of the 
lower Court and dismiss the appeal with 
costs. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUR, 
UNITED PROVINORER. 
Ravaxus Риттттон No. 68 or 1912-13 о 
SULTANPUB Di&TRIOT. 
July 23, 1914. 
Present:—Mr. Holma, J. M. 
MAHESH SHUKLA-—PranetIER— 
APPRLLANT 


versis 
Babu RUDRA PRATAB SINGH Амр 
OTEX R8— DeraNpDawrs—ResPpoxpssts. 
Oudh Rent Act (XXII of 1886), в. 108 (10)— 
“Illegally ejected’, moaning of—Res judiceta, iem- 


porary. 

Tho words "illegally ejected” used in section 108 
(10) include an ejectment by a process of law if the 
ejectment was illegal. 

A decision in в ious eyectment case under soo- 
tion 62 of the Oudh Rent Act as to under-propriebery 
rights operates as res judicata between the parties 
ing b case far recovery of possession in the 
Reveune until there is a final adjudication of 
the question in the Ofvil Court. 

- Appeal from the decree ofthe Commissioner, 
Fyzabad, dated 28th April 1918, upholding 
that of the Assistant Oollector, Sultanpur, 
dated 26th August 1912. 

FAOTS.— The defendsnte-l&ndlords filed 
a suit against the plaintiff for ejeotment 
under section 62 of the Oudh Rent Act. 
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The latter pleaded that he was an under. 
proprietor of the land in suit. The Revenne 
Courts found that he had no under-proprietary 
right, and ejected him. After he had thus 
been ejected, he brought в suit for recovery of 
possession under section 105 (10) of the 
Oudh Rent Act, on the allegation that he 
had been illegally ejected as:he was an under- 
proprietor. The points for decision in the 
case, therefore, were:Lfirsly, whether the 
plaintiff was entitled to sue under section 
108 (10) after he had been ejected under 
section 62, and secondly, whether the decision 
in the previous ejectment case aa to nnder- 
proprietary righta operated as res judicata in 
the subsequeut suit for recovery of posses- 
Bion. 

Mr. Р. 0. Bhattacharjee, for the Appellant. 

Babu Raj Kumar, for the Respondents. 

JUDGMENT.—The learned Commissioner 
has dismissed the appeal somewhat summarily, 
and І ат not altogether able to ассер his 
view of the law. It has been held that 
the words “illegally ejected” used in section 
108, clause (10), include an ejectment by a 
process of law if the ejectment.wasa illegal. 
He will find the rulings on the subject at 
pege 248 of Mata Prasad’s Oudh Rent Act, 
second edition. 

I proceed to dispose of the appeal on the 
merita of the case, as it seems unnecessary to 
Bend it back for re-hearing by the Commis- 
sioner. The Assistant Collector says that 
defendant No. 3 was nota party to the suit 
ander section 62. The copy of the judgment 
on the file shows that besides the present 
defendants Nos. 1 and 2 there were other 
parties to the suit, and respondent contends 
that defendant No. 3 wasa party. The 
appellant is not very definite on the point. 
Appellant has, however, admitted that defen- 
dant No. 3, Mata Prasad Singh, holds his 
title under the other defendants. This being 
во, section 11 of the Code of Civil Procedure 
applies to him also, and the question of under- 
proprietary right which was in issue and 
decided in the section 62 suit is now res 
judicata as between the parties, until there 
is & final adjudication on the question in the 
Oivil Court. There was no illegal ejectment 
therefore, and the suit was properly diamiss- 
ed. 


I dismiss the appeal with costs. 
5 Appeal dismissed, 
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BIND JUDIOIAL COMMISSIONER'S 
OOURT. 

ОвгатчА Orvik огт No. 184 or 1014 
May 0, 1914. 
Preeent:—Mr. Orouch, A. J. О. 

J. M. LANG AND ANOTHER—PETITIONERS 


тетгиз 
Mussss. HOLLAND Ax» MOSS, Lo., AND 
OTHWRS——RwSPONDANTS. 


t 
appearing —Ex parte award, validity of—Costs, order as 
to. moluded in award—Award, whether bad, 

Where a party to an arbitration receives 
notice of the hearing but does not sppear, the arbitra- 


from the Oourt are within the discretion of the Court 
and outzide the provinoe of the arbitrator, but an 
award is not bad merely because of their inclusion. 


Mr. Kimatras Bhojraj, for the Petitioners. 
Mr. Mulchand Thawardas, for Respondents. 


JUDGMENT.—The award is objected 
to on behalf of Assanmal Udernomal on 
three grounds:— 

1. That Assanmal received no notice of 
the hearing. 

2. That the arbitrators proceeded er parte. 

8. That the award w ulira vires, inas- 
much asit awards costs and charges that 
may be inourred in filing this award in 
Oourt. 

Mr. Noble has proved that notice of the 
‘hearing was sent by registered post and 
the receipt purporting to be in order is 
produced. Не states that Assanmal 
systematically refused notices. All that 
Ansanmal can say of this receipt is that he 
did not sign it himself; he із not prepared 
to say that one of-his brothers did not 
sign it. 

I hold that Assanmal received notice of 
the hearing and that, as he did not appear, 
the arbitrators rightly proceeded e» paríe. 

I have previously held in the case of James 
Finlay & Оо. v. The Firm of Asudamal Harbhag- 
wandas(1) that all costsinourred in the process 
of obtaining an order from the Court are 
within the discretion of the Court and 
ontside the province of the arbitrator; but 
it is an almostuniversal practice of arbitrators 
in Karachi to add at the end of their award 
the words complained of, and the Court 
may fairly regard such words as nothing 
more than a recommendation that the costs 


(1) 12 Ind. Oas, 687; 5 В.І, В. 89. 


INDIAN OASRS. 


[1915 
JYOTI PROSAD SINGH 0. KUMUD HATH. 


referred to be granted. As the costa are 
not spevified, the award cannot be enforced 
of itself and without some order of the 
Court. Oonstrning the words in this sense, 
I hold that the award is not bad merely 
because of their inclusion. So far as I 
am aware по &ward has been held bad solely 
because the arbitrators awarded costa of 
filing the award. 


Let the award stand filed. All costa of 
these proceedings to be borne by respond- 
enta No. 2. 


Award filed. 


CALCUTTA. HIGH OOURT. 
Басоир Огтп. АррвА No. 307 or 1912. 
July 28, 1914. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

Raja JYOTI PROSAD SINGH 
BAHADUBR—Duranpant—APPaLLANT 


versus 
KUMUD NATH OHATTERJEE ажр 


OTHWBES —PLAINTIPFS—HtSPONDNTS, 

Chota Nagpur Kucumbered Estates Act (VI of 1876), 
a. 1,2, 8, 5, 8, 11, 12, 10 (d)—Mortgage-dsbt created 
o» property outside Ohota Nagowr. whether affected 
by Act—-Manager, ў iction of, to deal with outsides 
debts and liabilities—Mortgages, rights of—Propristor, 
liability af . 

The Ohota Nagpur Encumbered Estates Act does 
not apply to debts and liabilities which are 
uponímmoveable property outside Ohota Nagpur. 

Therefore, & M of an encumbered estato 
appointed under the Act and the Revenue Authori- 
ties in Chota Nagpur have no jurisdiction to reduce 
the interest or dealin any other way with а mort- 
gage-debt created the proprietor of the estate 
on в property outside Chota Nagpur, and tho pro- 
prietor of such an ostate is not entitled to the 
rents payable under the parni leases which were 
reserved in lieu of interest on the morigage-debt, 
until the principal sum secured by the mortgage 
is Te-paid, and is liable to refund any amount realized 
as much. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated 26th June 1912. 

Dr. Rash Behari Ghose, Babus Lalit Mohan 
Ghose and Karunamoy Ghose, for the Appel- 


lant. 
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Babu Dwarkanath Ohuckerbutty, Mr. 8. К. 
Sinha and Babu Sarat Chandra Datta, for the 
Respondents. 


JUDGMENT. 


Frierouse, J—I have had the advantage 
of reading the judgment about to be de. 
livered by Richardson, J. I agree herewith 
for the reasons there stated. 

ВтанАврвон, J.— The plaintiffs in this suit 
(Kumud Nath Chatterjee and others) are the 
sons and daughter-in-law of the late Mohesh 
Chandra Chatterjee. The defendant is the 
Raja of Pacheti in Ohota Nagpur, having 
succeeded to that dignity on the death of his 
grandfather, the late Maharaja Nilmoni 
Sinha Deo. 


The Inte Maharaja granted to Mohesh 
Chandra Chatterjee patni leases of four lote or 
parcels of land, three of which are in the 
District} ofi Bankura, while one is in the 
District of Burdwan. 


In the year 1887, the late Maharaja 
borrowed from Mohesh Chandra Chatterjee 
the sums of Rs. 22,435 upon the security of 
a mortgage of the lands covered by the райм 
leases. Interest was payable on the loan at the 
rate of Rs. 10-8-0 per cent. per annum, and 
the amount of annual interest being approxi- 
mately equivalent to the amount of rents due 
under the leases, it was stipulated that the 
one sum should be set off against the other 
until the principal was re-paid. This ar- 
rangement was effected by a deed, styled в 
sudbandakt mortgage-bond, which was 
executed by the Maharaja at Pacheti on the 
2nd February 1887. If the arrangement 
was not terminated by the proceedings to 
which I am about to refer, it is still in force 
аз between the plaintiffs as representatives 
of Mohesh (who died in 1890 or 1891) on the 
one hand and the defendant Raja on the 
other. 

In the year 1895, the affairs of the late 
Maharaja being then, as it appears, in a 
very embarrassed condition, the provisions of 
the Chota Nagpur Encumbered Estates Act 
(Act VI of 1876) were applied to his cage 
and the management of his immoveable pro- 
perty was vested in a Manager appointed 
ander section 2 of the Act. This veating 
order was notified in the Caloutta Gazette of 
the 3rd July 1895, and was wide enough in 
its terms to extend io the immoveable pro- 
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perty of the Maharaja in Chota Nagpur and 
in the districts of Burdwan and Bankura. 
The Manager, in due couras, issued a notice 
under section 5 of the Aot and the 
plaintiffs, among other creditors, bronght in 
their claim. They submitted their mortgage- 
bond with a petition, dated the 26th August 
1895, (Exhibit U) praying “that an order 
may be passed for the payment of the said 
amount (Re. 29,435) from the estate or for 
the continuance of the practice of crediting 
the rente of the said lots to the satisfaction 
of the interest.” The Manager dealt, or 
assumed to deal, with the debt under the 
Act, under section 8; the principal amount 
due tothe plaintiffs was determined to be 
Re. 22,393-2-9, instead of Ha. 22,436. The 
reduction was made, as I understand, because 
it was thought that interest had been over- 
peid, the annual rents being slightly in 
exoess of the annual interest. The debt so 
determined was then entered in the schedule 
of the Msaharaja’s debis and labilities and 
in the scheme for their settlement prepared 
and submitted to the Commissioner under 
section 11. What was done in regard to it 
was this. Under the rules framed under 
clause (d) of section 19, future interest was 
allowed atthe reduced rate of 6. рег cent. 
per annum and the difference between the 
interest calculated at that rate and the 
amount of the paini rente was taken in satis- 
faction of the principal amount determined 
under section 8. It may be that the Manager ` 
was at first disposed to allow interest at the 
bond, rate but there is no doubt that in the 
scheme of settlement in the form in which it 
was finally sanctioned by the Commissioner 
the.debt was to be discharged in the manner 
I have indicated. This appears from the 
Deputy Oommissioner’s lettter to the Com. 
missioner and the statement of account dated 
29th March 1898 (Exhibit Н and Hxhibit Е), 
from the Commissioner’s letter in reply dated 
30th April 1898 (Exhibit G), and from the 
ledger accounts (Exhibit Q, Exhibit T). 
Hxhibit T, the ledger of debts for the years 
1906-1907, shows в balance of Re. 5,523-12-11 
due to the plaintiffs on the 81st July 1907. 
This amount seems to have been deposited in 
the treasury in August or September of the 
same year, presumably to the credit of the 
plaintiffs. ‘he plaintiffs, however, have not 
withdrawn the amonnt.and itis not shown 


that notice of the deposit was given to them, 
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The late Maharaja having died, the pro- 
‘perty which had been under management was 
restored on the Ist August 1907, to his heir, 
the defendant Raja. This was done under 
the first paragraph of section 12 of the Act, 
on the footing, that is, that the debts and 
liabilities entered in the schedule prepared 
under section 11 had been paid and dis- 
charged. Throughout the period of manage- 
ment, the plaintiffs must be considered to 
have been in possession as mortgagees. 
They paid no rent. On the only occasion on 
which any rent was collected from them, it 
had been demanded by ean oversight and 
was repaid. The incident has no importance, 
because it 18 not the case for either side that 
apy rent was actually payable by them in 
money during the period in question. The 
system adopted by the Manager was а system 
of book entries of which the plaintiffs may 
or may nob have been aware. They assert 
that they were in possession under the terms 
of their mortgage-bond. The defendant says 
that their possession was subject to the 
action taken under the Act in respect of the 
debt due to them. 

Acting upon that view, the defendant on 
his restoration proceeded to levy rent from 
the plaintiffs by putting or threatening to put 
in force the summary provisions for the re- 
covery of paint rent enacted in Regula- 
tion VIII of 1819. He applied to the Collec- 
tor for the sale of the райт tenures and 
caused notice to be issued to the plaintiffs 
under section 8 of the Regulation. The 
plaintiffs then paid certain sums aggregating 
Rs. 6,848-4-0, and they subsequently brought 
the present suit for the recovery of the 
money во paid. The plaint also prays for 
interest, а claim whioh was withdrawn at the 
trial. In regard to the principal claim the 
plaintiffs were successful in the Court below, 
and this appeal is preferred by the defendant 
from the judgment and decree of the learned 
Subordinate Judge of Burdwan, dated the 
26th June 1912. 


The first point urged on the appellant's 
behalf related to the jurisdiction of the Sub- 
ordinate Judge. The greater part of the 
gum decreed was paid to the defendants’ 
agent at Bankura. A small portion, bow- 
over, was paid at Burdwan and it cannot, 
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contention that the Subardinate Judge of 
Burdwan had no jurisdiction to try the suit 
must be rejected. 


The contention, that the suit shonld be 
dismissed because the payments which it ia 
sought to recover were voluntary pay- 
menia made under a mistake of law and 
not under а mistake of fact, raised a more 
debateable question, but is also in my opinion 
untenable. No doubt the payments were 
made without expresa protest and without 
application for a summary investigation 
under clause second of section 14 of the 
Patni Regulation. The record, therefore, 
does not show in point of fact whether 
the payments were made rightly or wrongly 
in satisfaction of the demands for rent or 
whether they were made merely for the 
purpose of preventing the theatened sale of 
the tenures. It may further be conceded 
that the case does not come precisely within 
the class of cases of which Dhu Ohand v. 
Ram Kishen Singh (1) may be taken as an 
illustration, while the payment is made by 
a third party under oompulsion of a 
threatened sale and for the purpose of 
preventing the sale. It does not follow, 
however, that the claim is not maintain- 
able. The true answer to the defendants’ 
contention is that it is wrong to treat the 
claim merely as a claim for money paid and 
received by the defendant to the use of the 
If that were the only founda- 
tion of the claim there might be a difficulty 
in the plaintiffs way. No suggestion of 
fraud is made and there is the doubt as to 
the intention with which the payments 
were made, The ordinary rule, moreover, is 
that money paid under compulsion of legal 
process cannot be recovered back [Marriott 
v. Hampton (2), Moore v. Fulham Vestry 
(8)]. But the present case stands on higher 
ground. Section l4 of the Regulation reoog- 
nizes some right, at any rate on the part 
of the patnider, to resort to the ordinary 
Civil Courts for the purpose of contesting 
the demand made by the seminder. If the 
former does not pay the amount olaimed, the 
tenure ів to be sold, but with this express 
reservation that ч shall be competent to 

(11.8 L A 93; 7 О. 648; 4 Ваг Р. О. J. 245; 5 Ind. 
Jur 408. 


9) пв R. 209, е 489, 101 Е. B. 000. 


therefore, be said that no portion of the (1896) 1 Q- D. 809 E at T 9, В. өү 14 Н. 848, 
cause of action arose at Burdwan. The . T1L. T. 86% 48 W. В. 277, 69 J. Р, 596. 
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‘any party (including, that is, the patnidar), 
desirous of contesting the right of the 
semindar to make tho sale, whether on the 
ground of there having been no balance 
due, or any other ground, to sue the semindar 
for the reversal of the same and upon 
‘establishing a sufficient plea to obtain a 
decree with full cost and damages.” Similarly 
if under the second clause the patnidar con- 
tests the demand and applies for a summary 
investigation and the investigation (which 
is also called a “suit”) is not concluded 
before the day appointed for sale, the sale 
is to be held unless the amount claimed 
is deposited, and if the deposit ia not made 
the alleged defaulter is to “have no remedy 
but by a regular action for damages and 
for a reversal of the sale.” А painidar, 
therefore, can always sue to have а sale set 
aside and no distinction in this respect 
‘exists between cases in which the demand 
is, and those in which itis not, contested 
before sale. There is no reason why, if the 
amount claimed is paid (with the result 
that по sale is in fact held), it should not 
be recovered beck when it is afterwards 
found that no rent was due. If that course 
is permissible to the patnddar, it is much 
more convenient to all concerned than hia 
waiting till the sale is over вай then suing 
to have it set aside, when various com- 
plications may arise owing to the existence 
of в third party auction-purchaser. It seems 
to me that the section necessarily implies a 
right on the partof the painidar to recover back 
"hia money by suit in such circumstances as 
those of the present case. In the first place, 
the painsdar ів not obliged to prefer his 
'objestion toa demand before the Collector. 
Olause second of section 14 merely says that 
he “shall be competent to apply for & sum- 
mary investigation.” In the second place, 
the section is silent on the question whether 
if in the course of suchan investigation 
the amount claimed is deposited, and- the 
Collector decides against the validity of the 
objection and pays the money over to the 
&emndar, the painidar can sue to recover 
it back. But obviously he must have that 
right and it seems to me upon the language 
of the section as a whole, that ite framers 
contemplated and intended that he should. 
have the right to suefor the recovery of ` 
his money on the ground that no rent wes 
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due from him not only when he has made 
an unsuccessful objection, but in all cases 
whether he has or has not paid under 
protest or lodged an objection. In other 
words, an objection or a summary investiga- 
tion by a Collector is nota condition prece- 
dent to the bringing of a suit. The Collector's 
decision is not final and in the case before 
us, for instance, nothing could have been 
gained by bringing the dispute between the 
parties before the Collectors of Burdwan and 
Midnapur. Litigation in the Oivil Courts 
would have followed &s & matter of course, 
Under the Regulation no complete or final 
determination is possible except by bringing 
the matter before the Oivil Court. The 


"truth seems to be thata sremindar initiates 
“proceedings under Regulation VIII of 1819 


at his own risk and subject, if there is no 
balance of rent due,’ tothe right of the 
paiwidar to recover the sum levied from him 
by such proceedings, or to be restored to the 
status quo anie. When there is no arrear 
of rent in fact due, proceedings under the 
Regulation are in their inception unauthoriz- 
ed and illegal. Possibly it is this illegality 
which distinguishes the original notice issued 
on the plaintiffs in the present case from 
the writ or summons in an ordinary suit and 
furnishes a compulsive or coecrcive element 
sufficient to bring the case within the rule 
applied in Duli Ohand's caae(1) and embodied in 
section 72 of the Contract Act [Sah Kanhaya 
Lal v. National Bank of India Lid. (4)]. But if 
the plaintiff have a right of suit in the 
nature of a яшь for money had and received ` 
under the: Regulation, it is not necessary to 
consider whether they have an independent 
right of suit under section 72 of the Con- 
Iu my opinion it is no defence 
to the present suit (though it may be a good 
defence inother cases) to say that the pay- 
ments made by the plaintiffs were voluntary 
payments made with a full knowledge of all 
the facts. 


The main stress of the argument addreased 
to us was directed to the question whether 
the Chota .Nagpur Incumbered Htates. 
Act, according to ita true construction,lappHes 


(4) 18 Ind. Oas. 040; 40 I A. 56, 40 О. 598; 17 O. 
W. N. 541, (1018) M. W. М. 406; 11 А L. J. 418, 17 
O. L. J. 419; 15 Bom L. R. 472; 184 P. L. В. 1018 
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to immoveeble property situated outside the 
_ limite ofthe Ohota Nagpur Division, or to 
debta for which such property is mferely 
hypothecated. The learned Subordinate 
Judge has answered the question in the 
negative, and his opinion ia supported by the 
subsequent decision of a Bench of this Court 
(Mukherjee and Beachoroft, JJ.) in the case 
of Bhicha Ram v. Bishambar Nath (5). 
By that decision we are bound, unless we 
see such reason to differ from it as would 
justify us in referring the question to a Full 
Bench for determination. The learned Vakil, 
who argued in the case cited in favour of the 
view which was adopted by the Oourt, has 
now with the skill and learning to which we 
are &ocustomed pressed the contrary view 
upon us. Notwithstanding I am not pre- 
pared to take the course which he urged us 
to take. In deference to his argument, 
however, we have re-examined the provisions 
of the Act, which is по doubt an extremely 
difficult one to construe. The difficulty is 
largely grammatical, the language being 
very involved owing to the loose way in 
which words of relation are used. I take the | 
Act as printed in the Bengal Code, that is, as ` 
it stood before it was amended by Act ІП 
(B. О.) of 1909. The most important 
sections are perhaps section 2, under 
which the vesting order is made, and section 
8 whioh defines the effect of the order. The 
rest of the Act is largely concerned with 
“machinery and details, but nonetheless 
sections 2 and 3 cannot be construed as 
though they stood alone. 
read and construed as a whole. Section 1 
gives its title, “The Chota Nagpur Incum- 
bered Estates Aci.” Section 2 begina. 
"Whenever any holder of immoveable pro- 
perty”. Admittedly in view of the preamble 
and the title, that means “whenever any 
holder of immoveable property in Chota 
Nagpur ” and if the words “in Ohota Nagpur” 
must be understood here, it becomes at least - 
possible that the expression “immoveable 
property” occurring elsewhere must be 
similarly limited to property in Chota 
Nagpur. Omitting two or three paragraphs, 
the section continues;— , 
. "Or when any such property belonging to 
such holder has been attached in execution 


(5) 17 Ind. Oas. 967; 16 O. L J, 627; 17 0. W. М, 
154 180. L. J. 48. 
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of a decree of а Civil Court, the Deputy 
Oommissioner within whose jurisdiction such 
property is situate.” : 

That must also mean property in Chota 
Nagpur. Then come the words:— { 
“Applies in writing to the Commissioner, 
stating that the holder of the said property 
is subject to, or that his said property is 
charged with, debts or liabilities other than 
debts due or ligbilitias incurred to Govern- 

ment.” 

There again “the said property” is property 
in Ohota Nagpur. 

The Act proceeds:— the Commissioner may 

: ... appoint ап officer (hereinafter 
called the manager) and vest in him the 
management of the whole or any portion ‘of 
the immoveable property of or to which the 
said holder is then possessed or entitled in 
his own right or which he is entitled to 
redeem, or which may be acquired by or 
devolve on him or his heir during the con- 
tinuance of such management.” 


These are wide words and at first sight- 


suggest that they extend to more than the 


immoveable property held in Chota Nagpur 
required as в condition precedent to an 
application for the benefit of the Act. But 
almost in the next line a diffloulty suggests 
iteelf. Under clause la), with which one of 
tha clauses in section З is referentially con- 
nected, the application is to state the parti- 
culars of the debts and liabilities as aforesaid 
to which the said holder is subject or with 
which his immoveable property is charged. 
The difficulty lies in the relative words "as 
aforesaid” whioh refer back to the appli- 
cation clauses. They may, however, and 
probably do, mean debts and liabilities other 
than debts due or liabilities incurred to 
Government. If that be во, the words “his 
immoveable property" in clause (a) and 
clause (b) of the section are capable of a 
construction consistent with the extended 
meaning which it is suggested should be 
given to the language of the vesting clause. 
There is nothing in secticn 5 which is 
necessarily inconsistent with that meaning. 
The words “such debts and liabilities” in 
clause first must refer to debts and Liabilities 
of the kind contemplated by clause (a) of 
section 2. .Olause secondly speaks of "the 
property so vested as aforesaid.” In clause 
thirdly; three different expressions are used 
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"the said immoveable property," “such pro- 
perty” and “the same property” but, in each 
case the reference must be to the property 
80 vested as aforesaid mentioned in clause 
secondly. 


Even so, however, there still remains o 
doubt whether the words of the vesting 
clause do in fast include, and whether they 
were intended by the Legislature to include, 
property other than property in Chota 
Nagpur. The doubt is suggested in the 
first instance by the preamble and title of the 
Act. In regard to the scope and purpose of 
the Aot or ita policy, it is arguable whether 
the Legislature ever intended to do more 
than free the holders of the land in Chota 
Nagpur from their personal liabilities and 
disencumber their lands and estates in Chota 
Nagpur. Itis quite conceivable that the 
. Legislature did not intend to touch debta 
and liabilities which are merely charged 
upon lands outside Ohota Nagpur. As Mr. 
Justico Mookerji has pointed ont, the 
language used in sections 2 and 3 does in 
more than one place support the view thata 
distinction ought to be drawn between the 
debts and liabilities to which the holder of 
the land is personally subject” and debts and 
liabilities secured upon landed property. If 
that distinction be borne in mind, it is 
quite possible to confine the words of the 
vesting clause, wide as they are, to immove- 
able property in Chota Nagpur, and that 
construction seems to me; ав it seemed to the 
learned Judges in the case cited, to be more 
consistent with the preceding part of section 
2, with such provisions as those contained 
in sections 10, 16 and 28 and with the Act as 
& whole. For instance, section 2 speaks of 
the Deputy Commissioner within whose 
jurisdiction such property is situate and 
section 16 of “the Deputy Commissioner 
within whose‘ jurisdiction the property is 
situate.” In section 2 the property referred 
to must be property in Chota Nagpur, end it 
is obvious that in section 16 the Legislature 
were also thinking of property in Chota 
Nagpur. Deputy Commissioners are to be 
found in Chota Nagpur and other non-regu- 
lation tracts, but the revenue head of the 
ordinary district is styled a Collector. Sections 
7 and 8 аге consistent with either view of 
the scope of the Act, the property referred 
to in those sections being the property the 
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management of which is vested iu the 
manager. Itall depends on the meaning of 
the vesting clause as to which the conclusion 
arrived at is precisely that in the case cited. 
Something was said as to the Act having been 
passed by the Supreme Legislative Oouncil 
and not by the Bengal Oourcil. That may 
well be accounted for by the fact that the Act 
abridges, or may in some cases abridge, the 
jurisdiction of the High Court. 

I may add that we have given the learned 
Vakil for the defendant an opportunity of 
addressing us on the question whether, ac- 
cording to the terms of the mortgage-bond 
of 1887, the late Maharaja was under any 
personal liability to repay the amount which 
he had borrowed, a question which was 
not discussed at the original hearing of the 
appeal. The learned Vakil has very candid- 
ly informed us that having read the instru- 
ment, he is not in & position to argue that 
it imposed any such liability on the 
Maharaja. 

The resultis,in my opinion, thatthe Act being 
inapplicable to immoveable property outside 
Ohota Nagpur, the Manager and the Revonue 
Authorities in Chota Nagpur had no jurisdio- 
tion to deal with the plaintiffs mortgage, 
either by reducing the interest on the debt 
ог in any other way. It follows that until the 
principal sum secured by the mortgage is 
re-paid, the defendant is not entitled to the 
rents payable under the patni leases and that 
he must refand the amount claimed in this 
саве. 


It was suggested that evenif the Manager 
had no jurisdiction, the plaintiffs so acted 
as to constitute him an arbitrator for the 
settlement of their claim. But consent 
cannot confer on & Judge a jurisdiction 
which he does not otherwise posseas, and 
section 15 of the Act shows that the Mana- 
ger acts in some respects judicially. Even 
ifit be assumed that the Manager might 
have been by agreement validly appointed 
an arbiter or thatsome vulid agreement us 
to the mode in which tho plaintiffs’ claim 
should be satisfied might have been arrived 
at between the plaintiff and the Manager, 
the latter acting not asa Judge butin some 
administrative or representative capacity 
for the Maharaja, I cannot find on the 
record materials sufficient to support a 
conclusion that {the plaintiffs ever entered 
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into any agreement either of the one 
kind or the other. There, is nothing to 
show that they consented to be bound by 
the decision of the Manager, whether he had, 
‘or had not, power under the Act to deal 
with their claim, or that they assented to or 
adopted the Manager’s action in regard to 
that claim. 

‘In my opinion the appeal fails and must 
be dismissed with costs. 

Appeal dismissed. 





ALLAHABAD HIGH -OOURT. 
Отуп, Revistos No. 153 or 1918. 
January 8, 1915.. 
- Present: —Mr. Justice Tudball. 
CHET RAM-—PLAINTIFF——À PPELLANT 
| versus И 
SAHABA лир OTHER8—DEFENDANTS— 
E RESPONDENTS. : 

Agra Tenancy Act (II'of 1901), s. 70 (1) (b) —8w 
for compensation for crops wrongfully removed by land- 
lord— Jti isdiction of Cvil or Revenue Court. 

Section T9 (1) (b) of the Agra Tenancy Act 
entitles a plaintiff to reoover the value of any 
orop which has been wrongfully -removed by the 
Pa mo 24 one of the resultant damages of wrong- 

om - 

ta heaters, & suit for compensation for the value 
of the crops which were y removed is a 
suit for compensation for Illegal ejectment by a tenant 
against his landlord and should be brought in а 
Revenue Oonrt.. 


Application for revision RR a decree 
of the Small Cause Court 4tdge, Buland- 
shahr, dated the 22nd September 19138. 

Mr. Girdhari Lal Agarwala, for the Ap- 


pellant. 

. JUDGMENT.—The plaintiff is & person 
who obtained .а sub-lease from the defend- 
ants, the ocoupancy-tenanta of the land. 
He sowed the land. The lessors trespassed 


on it and out and removed his crops. He" 


prosecuted them in the criminal Court 
charging them with criminal trespass and 
assault. One of them, Laljit, was convict- 
ed of these two offences and was fined 
Rs. 10. The plaintiff now brings в suit 
for compensation for the value of the crops 
which were removed. The lower Court, 
that is, the Judge of ihe Court of Small 
Causes, has rejected the plaint, on the ground 
that the suit was one for compensation 
for illegal ejectment by & tenant against 
his landlord, | and has returned it for presenta- 
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iion to the proper Court. The plaintiff 
applies in revision and contends that the 
suit is merely to recover the value of the 
property which was illegally taken by the 
defendants. It is clear that after the 
wrongful ejectment, the plaintiff was entitled 
to bring & suit to recover possession of 
the holding апа also for compensation for 
wrongful disposseasion under section 79 of 
the Tenancy Act. If compensation for 
wrongful  dispossession could cover and 
include the value of the crops removed by. 
the defendanta, then it is clear that the 
suit ought to have been brought in ' the 
Revenue Court and not in -the Court of 
Small Causes. It seems to me that clause 
(1) (b) of section 79 would entitle the plaint- 
iff to recover the value of any crop 
which has been removed by the defendants 
as one of the resultant damages of wrongful 
dispossession. The suit, therefore, ought to 
have been brought in the Revenne Court 
and the order of the Court below is quite 
correct. Thisapplication is, therefore, reject- 
ed. I make no order as to costs, as the 
opposite party is unrepresented. 
- Petition dme, 


— 


РА 


COURT ОЕ THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revesous Permios No. 11 or 1918-14 or 
PanuTABGARH DISTRICT. 

November 11, 1914. - 
Present:—Mr. Holms, J. M. 
LAOHHMAN SINGH A8D ANOTHBL—- 
PLAINTIFFS —ÀPPELLANT8 
rersus 
MADHO PRASAD—DarsNDART— 


RESPONDENT. 
Unde: -propi агу lenwre—Oudh Rent Act (XXII. of 


1896), Chap. VILA—U. P. Land Hevemus Act (III of 
1901), s. 79. 
Under-proprietary tenures paying no rent at all 


fall under tho operation of the Resumption Chapter 
of the Oudh Rent Act; those rent must be 
dbelt with under section 79 of the U. P. Land Reve. 
nue nS 
Ram Dati Tiwari v. Cow t of Wards, Adojhya Estate, 

5 Belect Decision 1014, referred to 

Appeal from the decree of the Commis- 
sioner, Fyxabad, dated 2nd October 1913, 
upholding the order of the Deputy Commis. 
sioner, Partabgarh, dated 8th March - 1913, 
reversing that of the Assistant Collector, 
Pariabgarh, dated 14th Angust 1012. 


Vol. XXVII] 


MASIH-UD-DIN 0. IMTIAXUNNIBA RIBI, 


` Mr. Muhammad Wasim, for the Appellants. 
Munshi Syed Zahoor Husain, for ihe 
Respondent. ` ` 
JUDGMENT.— Ram Dat Tiwari v. Court of 
Wards, Ajodhya Estate (1) is entirely against 
the appellant’s case. 1$ is only under-pro- 
prietery tenures which рву no rent at all that 
fall under the operation of the Resumption 


Chapter. Under-proprietary tenures which” 


pay rent must be dealt with under section 79 of 
the Land Revenue Act. Indeed the appellant 
himself applied at the last Settlement under 
saction 79, and only failed to get the rent 
enhanced because it was held that по 
enhancement could take place until a Settle- 
ment began. 
I dismias the appeal with costs, 


Appeal dismissed 
(1) 5 Belect Decision 1914. 





ALLAHABAD HIGH COURT. 
First Оут, Appear No. 49 or 1918. 
October 22, 1914. 
Preseni:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir Р. О. Banerji, Кт. 
MASIH-UD-DIN-—DzrexbDAXT—AÀPPBLLAXT 


versus 
IMTIAZUNNISA BIBI—PrAiTUIER— ' 
RrsPONDANT. 

Limitation Act (IX of 1908), Sch. І, Art. 68—Sust 
to recover. money from person appointed to realize 
assets of а deceassd-—Aloney had amd received— 
Limitation. i 

The defendant was appointed to sell the stock-in- 
trade of & deceased, to realizo debts due to him 
and pay debts due to others by the deceased, pending 
the settlement by arbitration of disputes between 
the relatives of the deceased as to their shares. The 
defendant realized the asete of the deceased and 

paid certain debts. The arbitration proceedings mean- 
‘while ‘fell through. The plaintiff, а sister of the 
deceased, sued to recover her share: 

Held, that the plaintiff was only entitled to recover 
under the form of action known as a claim for “money 
had and received by the defendant for the use of 
the plaintiff' and as the suit was brought more than 
three years after the latest item was received, it was 
berred by Article 62 of the Limitation Act. 

FAOTS of the case fully appear from the 
following judgment in connected Appeal No. 
104 of 1912:— 

This appeal arises odi of & suit 
brought by the plaintiff to recover her share 
in the eatate of her brother, one Sheikh Gulzar 

‘Ali, who died on the 22nd of August 1907. 


Fè is clear thet the plaintiff was entitled 
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to her share in the estate of her deceased 
brother after paying his debts. It appears 
that the deceased carried on certain bnsineea 
as a timber merchant. After his death 
pending disputes (which i$ was hoped would 
be settled by arbitration between the 
relatives of the deceased), defendant No. 2, 
Maulvi Syed Masihuddin, was appointed to 
sell the asatock-in-trade of the deceased, to 
realise debts duo io him and pay debts "due 
to others by the deceased. The arbitration 
proceedings seem to have come to nothing, 
but it is admitted that the defendant 
No. 2, the appellant in the present appeal, 
did realize the”estate of the deceased to 
the extentof Rs.. 26,028.19.0. There can 
be no doubt that notwithstanding that the 
arbitration proceedings came to nothing, the 
defendant No. 2 was liable to acoount for 
the estate of the deceased which had come 
into his hands. In the plaint it was admit- 
ted that certain debts had been paid out of 
the money realised. After the . written ' 
statement was filed, the plaintiff gave details 
of the debts: which she admitted to have 
been paid to the extent of He. 18,917-4-0. 
Amongst the -deteils was an item of 
Ra. 4,540-9-9. This was stated to have 
been paid for miscellaneons debts of 
creditors whose names were not known. 
Inthe column of.remarks opposite to this 
item, there is the following passage: “After 
the execution of the agreement referring 
the matter to arbitration. Thaknr Prasad 
had mentioned this sum to the plaintiff'a 
servant aa- the totalamount due on account 
of miscellaneous iten», including the arrear 
due to the  wanfa-bolders and others, 
salary holders, and the amount of income- , 
tax and % was entered in the plaint. The 
detail of the account was not known, 
hence it could not be correctly checked. 
Thakur Prasad had also mentioned that a 
certain sum' was due to Hakim Saiyed 
Husain but he did not give & detail of it.” 


The contention in this Oourt by the 
appellant has been that the plaintiff having 
admitted that the sum of Ha. 18,917-4-O-having 
been paid to the creditors, and not having 
admitted that any sum was due td Hakim 
Saiyed Husain, the appellant is entitled 

to credit for any sum which the Court below 
found to be due to Hakim Saiyed Husain, 


and furthermore tht inasmuch ва the 
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Conrt below found that the plaintiff had 
failed to prove that there was any meney 
anye lla. 2 left by the deceased in cash, 
' not.only is the money found due to Hakim 
Saiyed Hussin to be added to the 
Re. 18,917-40, but also the sum of 
Rs. 1,155 admitted by the plaintiff to have 
been peid for funeral and other expenses. 
It appears to us from a perusal of the 
judgment of the Oourt below, and after 
hearing the learned Advocate on behalf of 
the appellant that the parties in the Oourt 
below went into evidence upon all disputed 
items, which included many items, which 
went to make up the Re. 18,917-4-0. The 
Court below heard the parties and came 
to & conclusion upon every disputed item. 
In our opinion it was‘ quite open to the 
Oourt below to do this, and it seems to 
“have done it without any protest on 
behalf of either party. In the end althongh 
the Court found that the defendant hed 
failed to prove the entire Ks. 18,91-4-0, 
it nevertheless .held the plaintiff bound by 
her admission that  debta, eto. had been 
. paid to this ertent. The view that we 
have taken as to the way that the 
matter was dealt with by the Court below 
ond the parties themselves is further 
corroborated by the grounds of appeal, 
which are mainly confined to the question 
whether the appellant here was in law 
liable at all. The fifth ground of appeal 


is the only ground upon which the mattera . 


which have been dealt with in the 
arguments before us could be discussed. 
It is noteworthy that no specific mention is 


made of the debt dne to Hakim Saiyed- 


. Husain, nor of the item of Ва. 1,155 for 
‘funeral and other expenses. In our opinion 
the Court below was entitled to go into the 
&coounta between the parties. Itdid so, and 
we see no reason to differ from its finding. 
We &coordingly dismiss the appeal with costs 
including in this Court fees on the higher scale. 
The Hon'ble Pandit Motilal Nehru, (with 
him Messrs. 5. M. Sulasman, 5. A. Haidar, 
Durga Charan Banerji, and Мощі Mohammad 
Ishaq), for the Appellant. 
Mr. В. E. O'Conor, for the Respondent. 
JUDGMENT.—This appeal is connected 
with First Appeal No. 104 of 1912* in which we 


% a. judgment im this appeal is printed above— 
d. А 
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have jaat now delivered judgment. Tho facia 
are stated in qnr judgment in the connected 
appeal, and the only difference between the 
cases is that a plea of limitation has been 
taken in the present case. Itis sontended 
on behalf of the defendant that the suit 
із barred by Article 62 of the Ist 


Schedule to the Limitation Act, їп so far 


as the case relates to a claim against him. 
for money realised by him. In our opinion 
under the circumstances of the present case, 
the plaintiff was only entitled to recover 
under the form of action known asa claim 
for “ money had and received by the defend- 
ant for the use of the plaintiff.” The 
last item realized by the defendant was 
realised as far beck as the year 1908. 
The present. suit was not instituted until 
February 1912, that is to say, more than 
three years after the latest item was re- 
ceived. In our opinion the suit is barred 
under Article 62. We accordingly allow 
the appeal, set aside the decree of the Court 
below and dismiss the suit as against the 
appellant with costa. 

: Appeal allmoed. 


COURT OF THE BOARD OF BRVENURE, 
UNITED PROVINCES. 
Ravaxoe Perros No. 4 or 1918-14 ов. 
PagTABOARH Dirernror. 
April 24, 1914. 
Present:—Sir Dunoan Oolvin Baillie, 8. M., 
` and Mr. Tweedy, J. M. 
MUHAMMAD ASHRAF AND ANOTHER— 
PLANTI vrs-—APPELLANTS 


versws 
GAYA PRASAD AND ANOTHBE—DEFENDANTS 
-— RESPONDENTS. 
Ks-proprutary rights, claim for—Bale af proprietary 
fighta— Helvyaquishment of ea-propristary туи, deed 


A deed af relinquishment of ex-proprietary rights 
executed on tbe same date &s the deed of sale of 
proprietary rights, is vud and inoperaiive; and the 
vendor retaining on ofthe land can olaim 
ex-propristary te in respect of it although the 
deed of relinquiahment relates to that very laud. 


Appeal from the decree of the Officiating 
Commissioner, Fyzabad, dated 12th August 


_ 1918, upholding ithe order of the Deputy 
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Commissioner, Partabgarh, dated 21st April 
1913, modifying that of the Assistant 
Collector, Partabgarb, dated 23rd January 
1912. 

FAOTS.—On tho 18th of August 1908, the 
plaintiffs sold their proprietary rights to 
the defendants, and after the sale-deed was 
executed, the plaintiffs executed pnother deed 
on the same date in favour of the defendants 
under which the former agreed to relinquish 
their ex-proprietary rights in Nos. 464 and 
552. Subsequently the plaintiffs applied 
for reservation of their ex-proprietary righta 
in those numbers and in others which were 
their sr and khudkasht, and for fixation of 
proper rent on them. The plaintiffs 
had, moreover, not given up their possession 
on any of those numbers. The point for 
decision was whether the plaintiffs could 
claim  er-proprielary rights in respect of 
Nos. 464 and 552. 

Babu Gopal Sahas, for the Respondents. 


JUDGMENT. 


Baurs, S. M. (April 18А, 1914)—The 
appeal relates to Noa. 552 and 464. Appellant 
is found to have no ex-proprietary rights 
in these numbers, because on the. day cn 
which the sale-deed was executed he had 
also executed adocument declaring that he 
would give up the land and not claim 
ex-proprietary rights. This was one of the 
ordinary expedients to defeat the provisions 
of the law as to ox-proprietary rights, and 
ав such it was entirely void and inoperative. 
Appellant never gave up possession of the 
land and as he has retained possession 
he retains also the  ex-proprietary rights. 
It is urged for respondent that the suit as 
to No. 552 was dismissed by the Court of 


————^" first instance and that appellant had not 


appealed to the Deputy Oommiasioner about 
thia number. The fact is that there wasa 
clerical mistake in his cross-objection before 
the Deputy Commissioner in whizh ‘652’ was 
written instead of ‘552’, but there is no 
doubt ‘that the intention was that ‘559’ 
should be shown. This matter is unimportant. 

І would allow this appeal with costs on 
respondent, declaring appellant to be ox- 
proprietary tenant of the two numbers in 
question. The lower Court must submit a 
report showing the rent due. 

Twagoy, J. M.—I oonour 


Appeal allowed, 
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PUNJAB OHIEF COURT. 
,Brooxp Отт, Arruan No. 913 or 1910. 
October 27, 1914. i 
^ Present:—Sir Alfred Kensington, Kr., 
Chief Judge, and Mr. Justice Rattigan. 
HASSAN KHAN AND orners—Piraryruwes 
— ÁPPRLLANTS 
А rersus 
Матти BANO AND oTHaRs—DavaNDANTs 


—RasPoxDWNTS. 

Ouxom — Succession—Bhakral Rajputs of Gujarkhan 
Tahsil, Rawalpimde District— Widow, her caste sa- 
material - Collaterals, 

The survivor of the two widows of a sonlees Bhabral 
Rajp of Mansa Deir, Gujarkhan Tahsil, Rawal- 
рай District, is entitled, whatever her oaste or 
rights as against a co-midow may be, to hold her 
deceased husbend’s property for life, and so long as 
abs hyes, no collateral can claim possession of that 


property. 

Second appeal from the decree of the 
Divisional Jndge, Rawalpindi Division, dated 
the 15th July 1910, reversing that of the 
Subordinate Judge, first Olass, Rawalpindi, 
dated the 6th August 1909, decreeing the 
claim, 

Messrs. Fasl-t-Hussain and Taj-ud-Dsn, for 
the Appellants. 

The Hon’ble Mr. Muhammad Shafi, К. B. 
for the Respondenta. 

JUDGMENT.—The facts of this rather 
peculiar case are Bob out in the judgment 
of the Divisional Judge, and itis not neces- 
sary to repeat them. , The parties are 
Bhakral Rajputs of Маша Deir, Gujarkhan 
Tahsil, Rawalpindi District; the plaintiffs 
are collaterals of the last male owner of 
the estate (Pir Bakhsh) and related to 
the deceased in the 7th degree, while de- 
fendants Nos. 1—8 are the sister’s sons of 
deceased, and defendants Nos. 4 and 5 are his 
widow and daughter, Musammats Bano and 
Кайта. The remaining defendants are 
collaterals who have not joined in the suit 
but are, according to plaintiffs, entitled to 
19/40ths of the property. 

In the answer to the plaintiffs’ claim 
defendants Nos. 1—8 relied upon а written 
Will, which they alleged had been executed 
in their favour by Pir Bakhsh prior to his 
death in May 1898, and defendants Noa. 4 
and 5 (the widow and daughter) pleaded 
that in their presence and while they were 
alive, plaintiff had no right to claim pos- 
session. 

The Bubordinste Judge, for ressons 
which are not set forth in his record 
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ignored the pleas of the widow and daughter, 
&nd finding that the alleged written Will 
set up by defendants Nos. l—3 was not 
proved, proceeded to give plaintiffs a decree 
for 21/40ths of the property in accordance 
with their prayer. 


Defendants Nos. 1—5 thereupon preferred 
an appeal to the Divisional Judge and in 
grounds (2) and (8) of their grounds of 
appeal, took exception to the omission on 
the Subordinate Judge’s part to consider 
the pleas in bar of plaintiffs’ claim urged 
by the widow end daughter of Pir Bakhsh. 
They also urged in those grounds that the 
suit as framed would not lie; that the 
alleged Will had been established and was 
valid ; that plaintiffs were estopped by their 
conduct from questioning it, and that in 
any event, plaintiffa could not be given the 
property unless and until they compensated 
the appellants for the money spent by the 
latter upon the funeral expenses of Pir 
Bakhsh. ` 


The learned Divisional Judge accepted 
the appeal and dismissed plaintiffs’ suit, 
and from his decree (dated 15th July 1910) 
(plaintiffs have preferred а farther appeal to 
this Court. EE" 

After hearing Mr.  Farla-Hussaim for 
appellants, we have no hesitation in hold- 
iog that plaintiffs’ suit for immediate posses- 
sion of the property waa rightly dismissed, 
bat not on the ground upon which the 
judgment of the Divisional Judge would 
seem to be based. In our opinion the plea 
urged by Musammat Bano was a complete 
and effective answer to plaintiffs’ claim. 
She is, admittedly, the widow of Pir Bakhsh 
and as such presumably entitled to hold her 
deceased husband’s property for her life, 
and so long asshe lives, no collateral can 
claim possession of that property. It is 
true that she is a woman of comparatively 
low caste, and it was presumably on this 
ground that she did not succeed to half 
the property jointly with her co-widow, 
Musammat Rani, who being of ithe same 
caste as Pir Bakhsh. obtained possession 
of the greater part of the property, 
Musummat Bano (and subsequently Musan- 
mat Fatima, Pir Bakhsh’s daughter by 
Musammat Bano) getting a small share of 
the property, by way of maintenance. But 
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(to, 


on Mxsanmat Hani's death, Afusammat Bano 
us ihe sole surviving widow of Pir Bakhsh 
would, in the ordinary course and apart 
from any special custom applicable to the 
estate for 
life. Mr. Faxl.i-Hussain was unable to 
refer us to any peculiar customary rule 
prevailing iw the parties’ tribe which would 
debar Musammat Bano from claiming the 
usual widow’s life-estate as against her late 
husbend’s collaterals. The Divisional Judge 
las very summarily disposed of this part 
of the case. He remarks that if the widow 
of superior caste exsluded Musammat Bano, 
the collaterals of Pir Bakhsh can equally 
exclude, and thatin any event Musammat 
Bano’s claim did net appear to have been 
urged “with persistence” in the first 
Court. We are unable to agree with the 
learned Judge. It may well be (though 
we do notso decide) that when a Bhakral 
Rajput dies, leaving two widows, one a sahu 
and the other of inferior caste, ће widow 
of superior caste hasa preferential right 
io possesalon'of the estate for life, the other 
widow being entitled, as against her, 
merely to claim maintenance. But even 
if such is the rule, it by no means follows 
that, as against collaterals, the latter has 
no stronger position. If, for example, 
Musammat Rani had died in Pir Bakhsh’s 
life-time and Musammat Bano had alone— 
survived him, plaintiffs would, аз we under- 
stand the customary law of this Province, 
have had to prove that she was not entitled 
to the estate for life which, in the ordinary 
course and as & general rule, devolves upon а 
widow of в sonleas proprietor (see paragraph 
11 af the Digest of Customary Law). Mr. Fasl- 
i-Huseam admitted that there was nothing on 
the record or in Robertson’s Customary Law 
of the Rawalpindi District to support such a 
proposition, and we must assume, therefore, 
that the general rule obtains among the 
parties’ tribe. The Divisional Judge’s re- 
mark that her claim was not urged “with 
persistence" in the first Court appears to be 
в mere surmise based probably on the. fact 
that her plea was not put in issue. But 
Afusammat Bano, who &ppears to hava been 
the principal appellant in his Court, expresaly 
and emphatically in her grounds of appeal 
took exception +o the action of the Subordi- 
nate Judge in ignoring ber claim and her ples 
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in bar of plaintiffs’ anit, and it is hardly fair 
to her to say that she did not press her ples, 
when, in point of fact, she took the earliest 
opportunity in the Appellate Court of drawing 
attention to the fact that her plea had been 
ignored by the Court of firat instance and 
had not been put in issue as it should have 
been. 

In our opinion the Divisional Judge should 
have dismissed the guit on this preliminary 
objection and have held that so long as 
Musammai Bano lives, the collaterals of 
Pir Bakhsh have no right to demand im- 
mediate posseasion of his estate. 


As a matter of fact the learned Judge has 
dismissed their suit, but for reasons which we 
are not able to understand. He rules out 
Musammai Bano’s and Musammai Fatima’s 
pleas in bar, and apparently holds that the 
pleas of defendanta Nos. 1—3 (the sons of 
Pir Bakhsh’s sisters) must prevail. But it 
i8 not easy to follow his reasoning.  Defend- 
ants Nos. 1—3 expressly relied upon a written 
Will in their favour, which, however, they 
alleged they were unable to produce as it had 
been made over to one Lachhman Singh, an 
ex-patwart, who had colluded with plaintiffs 
and refused to produce the document. The 
learned Judge does not decide that such & 
Will was ever executed, but finds that “the 
balance of probability seems to be in favour of 
ihe fact ofa Will, verbal tf not writion.” In 
other words, he holds that there must have 

- been some such Will, but that there is no 
definite proof that it was either written or 
oral; it must have been one or the other. 
He also finds “great difficulty” in rejecting 
the evidence of eight witnesses who depose to 
the existence of the alleged written Will and 


_ is reluctant to accuse them of flagrant per- 


jury, and yet in conclusion he finds it im- 
possible to hold definitely that there was 8 
written Will, a conclusion which appears to 
us to ignore the diffienlty he felt in the 
earlier portion of his judgment in rejecting 
the evidence of the 
Having, however, arrived at the very in- 
conclusive result that there must have been 
an oral, if not & written, Will, the learned 
Judge concludes with theremark, “On the 
whole I would dismiss the suit. The appeal is, 
therefore, accepted and the suit dismissed 
with costs throu ;hont." Such vacillating and 
colourless conclusions are valueless and afford 
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no assistance to thia Court when it has to 
deal with the case on further appeal We 
need not, however, discuss them further, as 
the sole ground upon which we dismiss this 
appeal is that plaintiffs’ suit for possession 
із premature and cannot be entertained во 
long as Musemmait Bano lives. Upon all 
other questions raised in the cade wó must 
decline to express any opinion, as any such 
expression would amount at moat to obfer 
dictum. The appeal is accordingly dismis- 
sed with costs. 
Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Beant Arrear No. 71 or 1914. 
December 23, 1914. 
Present:—Mr. Stuart, A. J. C. 

JIT SINGH AND orners—Priantirrs— 
APPBLLANTS 


versus 
RAM BAKHSH SINGH AND ANOTHER— 
DEFANDANTA— RESPONDENTS, 

Civil Procedure Code (Aot V of 1908), а. 11—Res 
judicata—Court deciding previous suit not competent to 
try subssquent suit, effect of. 

The decision in a previous suit by & Court not 
competent to try the subsequent suit does not operate 
as resjudicata in the subsequent suit. 

Minr Ragho Bardsal v. Shoo Baksh Singh, Ө О. 489 
12 0. L. В. 520, 9 I A. 197; 7 Ind. Jur. 107; 4 Bar. Р, 
С. J. 895; Rafique and Jackson's P. О. No. 70, re- 
ferred to. 

Appeal from the decree of the District 
Judge, Lucknow, dated 3rd April 1914, 
upholding that of the Assistant Collector, 
Unao, dated 29th December 19183. 

Pandit (okaran Nath Misra and Babu 
Hari Kishen Dhaon, for the Appellants, 

Mr. P. C. Bhattacharjes, for the Respond- 
enta. 

JUDGMENT.—In this case Jit Singh, 
Site] Singh and Sheopal Singh brought a 
suit inthe Court of the Assistant Collector, 
under the provisions of section 108, clause 
15, of Act XXII of 1886 against Ram 
Bakhsh Singh and Sheo Adhar. minor, on 
the allegation that each of the plaintiffs 
and defendants owned a one-fifth share 
in plote Nos. 157/1, area 1 bigha and 10 
biswas, and 158/4, aroa 4 bighas and 5 
biswas, in the village of Asehru, that Ram 
Bakhsh Singh and Sheo Adhar’s father 
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and afterwards Sheo  Adhar were in 
possession of these two plota which they 
cultivated themselves, and that they,. the 
plaintiffs, were entitled each to a one-fifth 
` ahare of the profits of those plots for three 
years. The plaintiffs had instituted a 
similar suit for their shares in the profita 
- of these two plots for the previous four 
years in the Courtof the Tahsildar. -That 
case was carried on appeal first to the 
Court of the Deputy Commissioner and then 
to the Court ofthe Commissioner, and it 
‘was decided therein that the plaintiffs could 
not sue for the profits of these two plots 
because they formed a portion of a chak of 
17 bighas and 15 biswas, and that a suit 
could not lie for the profits of & portion only. 

The Assistant Collector and the District 
Judge have held that the present suit is 
barred under the provisions of section 11, 
Act V of 1908, in view of the existence of 
the former judgment and have dismissed it 
accordingly. 

The present appeal is preferred. I do not 
consider that the Courts below are right in 
“the view which they have taken. The suit 
would have been barred had the matter 


directly and substantially in issue been directly . 


and. substantially in issue in a former suit 
between the same parties, or between 
parties under whom they or any of them 
claimed, litigating under the same title, in 
a Court competent to try such subsequent 
suit. The matter now directly and substantial- 
ly in issue was directly and substantially 
in issue inthe former suit. The plaintiffs 
were the same. Oneof the defendanta is 
the same, and the other defendant is litigat- 
ing under the same title as his father who 
was the defendant in the previous suit. But 
the Court which passed the former decision 
жав the Court of в Tahsildar, and as such, 
_ was not competent to try the present suit 

which is triable ошу by a Court of an 
Assistant Collector. Thus, although the 
matter was finally decided in the Oourt of the 
ahsildar, the principle of res judicata doea 
nct apply to the present case. If any 
authority be required for this proposition it 
will be found, in во far asit ia necessary to 
look for it outeide the wording of the section, 
in Misir Ragho Bardialv.Bheo Baksh Singh (1). 

(1) 8 О. 480; 12 O. L. R. 620, 8 I А. 197, 7 Ind. 
Jur. Кыша Р О. J. 865; Raflque and Jackson's Р. 
©. No, 
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As a result Í allow this appeal. Аз 
the Courts below have disposed of the auit 
upon a preliminary point and the decree 
has been reversed in appeal, I remand the 
cage under the provisions of Order XLI, 
rule 23, to the Court of the Assistant Collector 
with directions to re-admit the suit under 
its original number in the register of suits 
and proceed to determine it. Costs will 
follow the result. х 

Üause remanded. 


OALOUTTA HIGH OOURT. 
Өпоокр Огуп, Аррвлг, No. 2601 or 1912. 
Angust 28, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 

Кт., and Mr. Justice Beachoroft: 
Raja DURGA PROSAD SINGH— 
DAFREDANT-—À PPRLLANT 


versus 
HARI RAM MAHATO AND ASOTHRR— 
PraisTIFES— HASPONDANTS, — 

Chota Nagpur Tenancy Act (Beng. Act VI of 1908), 
з. 189 (6), 20 (8)—Susts for recovery of posses- 
non, when barred by а. 189 (6) Occipan dy ake right; 
aecquasiison of. 

Section 188, clause (8), of the Ohota Nagpur Tenancy 
Act, 1908, bars only a suit which relates to agricultural 
land and ш instituted Бу the headman of ә village 
in his character 
for recovery of possession on declaration of title. 

The mere fact that а rayat, who has & right of 
occupancy in his agricultnral lands, is at the samo 
time the rent-oollector of the village and is 
remunerated as such, does not deprive him of his 
right of oconpancy. 

Second appeal from a decision of the Dis- 
trict Judge of Manbhum, dated 28rd May 
1912, reversing that of the Munsif, Dhanbaid, 
dated 16th December 1911. 

Babus Гаи? Mohan Ghose and Korwnamoy . 
Ghose, for the Appellant. 

Babus Dwarka Nath Ohuokerbudéy and 
Gopal Ohandra Ohuckerbutty, for the Respond- 
ents. 


' JUDGMENT.—This is an appeal by the 
defendant in a suit for recovery of posseasion 
of land on declaration of title. The case for 
the plaintiffs is that the eleven parcels in 
dispute constitnte their paternal permanent 
holding, and that they have been unlawfully 
evicted therefrom by the defendant. The 
Court of first instance dismissed the suit. 
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Upon appeal the District Judge has reversed 
that decision. -He has fonnd in favour of the 
plaintiffs that they have the right alleged 
by them in the plota in suit and that they 
were unlawfully dispossessed therefrom by 
the defendanton or about the 20th January 
1911. This decree of the District Judge 
has been assailed substantially on three 
grounds. . 
< Ithag been contended in the first place 
“that the suit is barred under clause б of 
section 139 of the Ohota Nagpur Tenancy 
Act of 1908. That section is in these terms: 
All suits by or against headmen of villages 
or groups ‘of villages (whether kncwn as 
mankis or pradhans, manjhes or otherwise) 
for a declaration of title in, or'for possession 
of, their office or agricultural land, whether 
based or noton an allegation of the existence 
or non-existence of the relationship of land- 
lord and tenant, shall be .cognisable by the 
Deputy Commissioner and shall be instituted 
and tried or heard’ under the provisions of 
the Act and shall not be cognizable in any 
other Court except as otherwise provided ir 
the Aot.” The contention of the appellant 
is that as the plaintiffs have been found to 
be headmen, the suit which admittedly relates 
to agricultural land is not maintainable ina 
УЦ Oourt. In our. opinion, there ія no 
tion for this contention, as clause 6 of 
section 139 is intended to apply only to a 
suit brought by в headman of a village as 
such. There can be no room for controversy 
that this is the only interpretation possible 
іп во far as а suit for declaration of title in 
or for possession of the office of headman is 
concerned. Weare of opinion that when a 
suit relates to agricnlimral lands арӣ is 
‘instituted by the headman of a village in his 
character as headman, clause (6) operates aa 
в bar, but it has no application to a case of 
the present description. The first contention 
consequently fails. 


It has been argued in’ the second place 
that the plaintiffs have no right of occupancy 
in the land in dispute, and, in support of 
this proposition, reference has been made to 
elause (8) of section 90 of the Ohota 
Nagpur Tengnoy Act, 1908. . That dlanse is 
in these terms: А -регвоп interested in any 
estate, tenure, village or land, whether solely 
or jointly with others, as a temporary tenure- 
bolder, yaradar or farmer of rents ог as а 
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mortgagee in poasession, shall not, during the 
period of his lease or mortgage, acquire by 
purehase or otherwise a right- of occupancy. 
in any land comprised in his lease or mort- 
gage”. This clause can have по possible 
application in the determination of the rights 
of the plaintiffa, which were acquired long 
before section 20 of Act VI of I908 was 
framed. The predecessors of the plaintiffs, 
it has been found, reclaimed the lands in 
1867. Atthattime Act X of 1859 was іп 
force and its provisions continued to be 
applicable till Act VI of 1908 came intu 
operation. Under section 6 of that Act, 
every rasyat who has cultivated or held land 
fora period of 12 years has a right of 
occupancy in the land so cultivated or held 
by him, whether it be held under patah or 
not, 80 long as he pays the rent payable on 
account of the вате. То this there is added 
an exception in favour of the private lands 
of proprietors, to which reference 1$ not 
necessary for our present purpose. In the 
case before us, there is no room for contro- 
versy that the plaintiffa and their predeces- 
sors occupied the land for в period of 12. 
years before 1908, cultivated the same and 
paid rent therefor as ratyots. Oonsequently, 
they acquired, prima facte, the 8tatus'of ocou- 
pancy таун. But it has been argued that 
as they were yaradars of the village from 
1869 onwards, they could not have acquired 
в right of occupancy in the eleven parcels 
in suit. The application of the term yaradar 
to the plaintiffs is, however, somewhat mis- 
leading in the ciroumstances of this case. 
The plaintiffs and their predecessors were 
headmen of the village, but they were not 
tjaradars in the sense in which the term is 
used in section 90, clause 3, of the Chota 
Nagpur Tenancy Act. The mere fact thata 
ratyat, who hasa right of ocoupansy in hia 
agricultural lands, is atthe вате time the 
rent-collector of the village and is remunerat- 
ed ва auch, дова not deprive him of his right . 
of occupancy. We are of opinion that the 
District Judge has correctly held that the 
plaintiffs have acquired the status of an 
oocupancy-rasyat. ; 


It has been argued in the therd place that 
the judgment of the Diatrict Judge is based 
on surmises, and the case should be remand- 
ed for re-consideration; in this conneotion 
reference has been made to the cage of 
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Durga Prasad Singh v. Ram Doyal Chaudhury 
(1). We do not express any opinion as, to 
that decision which has plainly no application 
to the present севе. The findings of the 
District Judge here are based on evidenoe 
and on the circumstances of the case, and 
we are unable to hold that they involve 
errors of law auch as would justify our inter- 
ference in second appeal. 

Tho result is that the decree of the Dis- 
trict Judge is affirmed and this appeal 
dismissed with costa. 

Appeal dismissed, 

(1) 10 Ind. Cas. 965; 88 О, 158, 





ОСОН JUDICIAL COMMISSIONER'S 
COURT 


Secowp Civit, Appear No. 208 or 1913. 
December 22, 1914. 
Present: —Mr. Lindsay, J. О. 
GAJRAJ SINGH AxD ANOTHER —PLAINTIYYS 
елаш 


RAGHUBAR ann нн Danis 
RESPONDEXTR. 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Further charge, doed of, awit for recovery of money due 
on—Mortgagon “not to redesim prior mortgages without 
fira discharging further charge—Morigages to enforce 
at any time payment of money due on dood of further 
cherge—Limitation, starting point of. 

Where & deed of further charge provided that 
the mortgagor should not be at liberty to redeem 
the prior mortgages without first redeeming the 
deed of further charge and that ifin the meantime 
the mortgagee desired to recover his money he 
should be at Hberty to realise ib whenever be wished, 
and “more than 20 after the execution о? the 
deed of farther o suit was brought for 
recovery of money due on it: 

Held, thas the money became due from the date of 
the execution of the deed and that the suit was 
time-barred under Article 182, Schedule I, of the 
Limitation Act. 

Perumal Аууањ у. Alagwisami Bhagavathar, 20 M. 
945, 7 M. L. J. 222, Periawna Gowndaa v. Muthuvira 
Gowndon, 2b М. 189; 7 М.І, J. 815 and Neitakaruppa 
Goundas v. Kumarasan Goundas, 22 М. 20, & M. L. 
J. 187, referred to 

Sheo Naram т Ram Dia, 11 Ind. Cas. 520; 14 О. 
О. 129, distinguished from. 

Appeal from the decree of the District 
Judge, Hardoi, dated 27th February 1913, 
reversing the order of the Munsif, Sandila, 


dated 17th June 1912. 
Babu Bisheshwar Nath, forthe Appellants, 
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Babu Lachhman Prasad Varma, for the 
Respondents, 


JUDGMENT.—The only question involved 
in this appeal is one of limitation, The 
appellanta were the plaintiffs in the Gourt 
of first instance and their suit wag to recover 
money alleged to be due in respect of a 


:deed of further charge, which was executed 


on the 17th October 1891 by the father 
of the defendants. There had been two 
previons nsufruotuary mortgages of the 
вате property executed by Gaups, and it 
was stated in this deed of further charge 
that the mortgagor should not be at liberty 
to redeem the prior deeds withont first 
redeeming the deed now in suit. It war 
further stipnlated that if in the meantime 
the mortgagee desired to recover his money, 
he should be at liberty to realise it whenever 
he wished. The suit out of which this appeal 
has &riaen was brought on the 24th of 
February 1912, that is, more than twenty 
years after the execution of the deed in 
suit. The question, therefore, is whether 
under Article 182 of the first Schedule to 
the Limitation Act the suit was within 
time. The learned Judge of the Court below 
came to the conclusion that the. suit was - 
either ‘time-barred or premature, and he 
digmissed it accordingly. Ав 


e it ar Р 1 
suit heing premature, I do not find = 


there was апу reason for a conclusion of 
thia kind. It may be that the mortgagee 
1з entitled to recover the money due on this 
bond atthe time whenredemption is sought 
of the two previous usufruetuary mortgages. 
In such a case no question of limitation 
would arise, because the person entitled to 
the money under this bond would be the 
defendant in a suit for redemption. The 
question really ia whether or not the 
plaintiff, having put the bond in suit in 
order to recover his money, has done so 
within the time prescribed by law. Article 
132 of the Limitation Act lays down that 
such & anit must be brought within twelve 
years from the date when the money sued 
for becomes dne, and the whole of the 
argument here is as to the particular point 
of time when the money did beoome due. 
The learned Judge referred to certain cases 
in which the question of limitation in suits 
brought on instalment bonds had been 
discussed, Опе of these oases was Sheo Narain 
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v. Ram Din (1), in which it was said that 
16 was impossible to hold that money was 
notdue merely because the creditor was 
not bound to enforce payment. 
. There is a difference, however, between 
cases of instalment bonds and a case like 
the present in which admittedly no time 
was fixed for payment of money. The 
" provisions of the mortgage-deed in anit as 
regards payment are as follows:— It is 
‘farther agreed that if the mortgagee should 
in the meantime (that is before the date 
of redemption) desire tò have his money, 
‘he shall be to all times at liberty to recover 
it along with intereat. J, the mortgagor, 
Shall have no objection.” It is at the 
option of the mortgagee either to realise the 
‘money due on this bond at the time of 
redemption or at any time between the 
‘date óf this bond and the date of redemption. 
"The question, therefore, is at what time, in 
accordance with the language of this instru- 
‘ment, can it be said thatthe money became 
.due. My opinion is that the money became 
‘due from the date of the execution of the 
bond. Various cases have been cited in 
the course of argument. Іп the first place 
there was a reference to Perumal Ayyan v. 
Alogirisam: Bhagarathar (2), in which the 
‘money was made payable on demand. . It 
‚was held that where money was expressed 
.:to be payable ow demand, no demand would 
be necessary to make the money dne and 
itime would run from the date of the bond. 
‘Their Lordships held that the’ words “on 
‘demand” were technical words and signified 
'"immediately" or “forthwith.” They refer- 
red to other cases in which the stipulation 
WES that the borrower would repay the 
, money “if so required.” They were of 
opinion that cases like those stood on & 
| different footing, inasmuch ss a condition 
,was to be understood, namely, that the ore- 
iditor should first oall for the money. In 
another Madras oase, Perranna Goundan v. 
Muthurira Goundan (3), it was laid down 
. &8 being a matter beyond doubt that under 
. the general law money lent - payable on 
demand is due from the date of the loan and 
that there is a cause of action on the date 
of the loan. In that judgment their 


11 Ind. Ова. 526, 14 O, C. 199, 
20 M, 245; 7 M. L. J, 222. 
SNM. 189, 7 M. L. J. 815, 
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‘Lordships referred to Articole 59 of the 
first Schedule to the Limitation Act, 
which lays down the linfitation for 
money lent under an agreement thet it shall 
be payable on demand. The limitation in 
such cases is three years from the date 
when the luan is made. Another Madras 
case was во referred, namely Nettakaruppa 
Goundan v. Kumarasami Goundan (4). In 
that case the covenant on the part of the 
debtor was that he would re-pay the money 
whenever the creditor should make demand. 
There it was held that there was a condition 
which made it necessary, that the creditor 
should first ask for his money. In the 
present, instance there are no such words as 

‘if so required”, or “when you make the 
demand”, All that appearsis what has been 
above stated, namely, that the mortgagee 
was to have the option of recovering his 
money at any time he chose. There appears 
to be no doubt that under -the English Law 
where the time for the performance of a con- 
tract ів not determined by the contract itself 
and where performance is due as soon as the. 
creditor or obligee may desire it; the latter 
has an immediate remedy to sue. The 
doctrine is that in & contract like this there 
is an immediate duty imposed upon a promisor 
and that no demand: on tke part of the 
promisee is necessary in order to render per- 
formance due. The promisee does not seek 
to impose а conditional obligation. He 
merely gives notice to the promisor that he 
must be ready to perform the promise at any 
time. This doctrine seems to me to have 
been followed by the Indien Legislature, as is 
clear from a consideration of the langnage of 
Article 59 of the Limitation Act. It seems 


‘to me, therefore, that in the present instance 


for the purposes of determining the starting 
point of limitation, it must be held that the 
money became due immediately upon the 
execution.of the bond. This being во, the 
suit was clearly beyond time. The appeal 
fails and is dismissed with coats. 
Appeal dismissed, 
(4) 32 M. 20, 8 M. L. J. 107. И 
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PUNJAB OHIEF COURT. 
Seoonp Отуп, Arrear No. 1228 or 1912. 
November 11, 1914. 
Preseni:-—Mr. Justice Qhevis and 
; Mr. Justice Shadi Lal. 
AYAZ-UD- ааа 


' Mwsammat MAHFUZUNNISA AND ANOTHER 
—Duvyexpasts— RESPONDENTS. 


oludyag sister —P af follow 
in case af redonis m town—Punjab Laws Act (ТУ of 
1872), s. 5. 

ae the perties belonging to в non-agricultural 

tribe reside in a town and do поо ЫП land with their 
' own hands and mostly live on Government service, 
the presumption is that they follow their personal 
law in matters of inheritance, and the onus of proving 
any particular custom against it lies on the person 
asserting such custom. 

The fact that among them there are instances 
of exclusion of daughters by sons, of mstars by 


- brothers and of succession of widows in the absence 


of sons, does not raise the presumption that in all 
matters their personal law has been superseded 
No custom among Xwresh: Ghekhs of the town of 
Gohansa in the Districtof Rohtak by which a collateral 
of the fourth degree excludes в sister from succeeding 
to ber оге ета in this oase. 
ya Roe v. Bohel Bragh, 110 P. Б. 1000; BOP W. 


R 1007 (Е В.); 81 P. L. В. 1907, referred 


Second appeal from the decree ^ the 
Divisional Judge, Hissar, dated the 19th April 
1912, varying that of the Subordinate Judge, 
first Class, Rohtak, dated the 10th February 
1912, decreeing the claim in. part. 

Mr. Fasl Ilahi, for the Appellant. 

Mr. Fazli-Hwssain, for the Respondents, 

JUDGMENT.—The parties in this case 
are Kuresht Shetkhs, of the town of Gohana, in 
the Rohtak District; and the sole question 
for determivation in the appeal ів whether '& 
custom, by which collateral of the fourth 
degree excludes a sister from succeeding to ber 
brother’s estate, has been established. After 
hearing Counsel for the appellant we concur 
with the lower Appellate Court in holding 
that the plaintiff-appell&nt has failed to prove 
the custom set up by him. 

The parties, as stated above, belong to the 
tribe of Kureshs Sheikhs which is not one of 
the agricultural tribes, of the district, and 
they are residente of a town. It is also clear 
that they do not till land with thier own 
hands and mostly live on Government service. 
In these: circumstances, there is no presump- 
tion that the general agricultural custom 
applies to them and the onus is on the plaintiff 
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who puts forward the custom to prove it 
to the satisfaction of the Court. It is true 
that there are instances inthis family of the 
exclusion of daughters by sons, of sisters by 
brothers and of the succession of widows in 
the absence of sons. It was also held by в 
Division Bench of this Court in Nastb-un-Nisa 
v. Umed Ali (1) that among Kureshi Sheikhs 
of Gohans, collaterals related in the second 
degree excluded daughters from succession. 
These instances only go to prove that in some 
matters the personal law of the parties has 
been modified by custom; but there is no 
warrant for the presumption that, in all mat- 
ters, custom has superseded the Muhammadan 
Law. The Full Bench judgment of this Court 
[Daya Ram v. Sohel Singh (2)] contains в full 
exposition of the law on the subject and lays 
down the rule for the guidance of the Courts 
in such cases. [b is observed in that judgment 
that “ it lies upon the person asserting that 
he is ruled in regard to a particular matter 
by custom, to prove that he is so governed, 
and not by personal law, and further to prove 
what the particular custom is. .. If he faila to 
do во, clause (b) of section 5 of the Laws 
Act applies, and the rule of decision must be 
the personal law of the parties, subject to 
the other provisions of the.clause. It is not 
sufficient to show that in regard to certain 
other matters the parties are governed by 
custom.” The onus of issue (1) which relates. 
to custom was laid by the Court of first instance 
upon the plaintiff and he had every opportunity 
to produce evidence in support of it. There 
is no entry in the Riwaj-t-am in proof of the 
alleged custom and Counsel for the appellant 
admits that there is. not a single instance, 
judicial or otherwise, in which collateral of 
the fourth degree was preferred to a` sister. 
We must, therefore, hold that the plaintiff, 
has failed to prove the custom on which he 
relied and, that his anit was rightly dismissed 
by the Divisional Judge. We decline to 
remand the case for further inquiry. because 
it is clear that in the first place the plaintiff 
having got opportunity to produce all his 
evidence is not entitled to remand, and in 
the second place, no useful purpose would be 
served by ordering a fishing inquiry into в 
(1) Oivil Appeal No. 801 of 1002 decided by Mr 
Justice Kensington and Mr. Justioo Ohitty on and 
April 1908. 
(2) 110 P. В. 1006, 59 Р. W. B 1907 (F. B), 81 P. 
^L. В, 1907. 
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matter which was thoroughly threshed out iu 
the case which ultimately came пр before 
thia Court in Nastb-un-Nisa v. Umed Ak 
(1). In that case, a very exhaustive enquiry 
was made by the lower Courts, but not & 
single instance in support of the custom alleg- 
ed in this case was adduced by either 


We, therefore, affirm the decree of the 
learned Divisional Jndge and dismiss this 
appeal with costa. 

е Appeal dismissed. 


ОСОН JUDICIAL COMMISSIONER'S 
COURT. : 
Swoonp Отут Appman No. 281 o» 1913. 
December 2, 1914. 
Present: —Mr. Linds&y, J. О. 
Pandit IQBAL NARAIN AND OTHWRBS— 
PLAINSTIFFS——À PPALLANTS 


versns И 
Pand SURAJ NARAIN AND OTHEHS— , 
DeraxpAETS—HEBPONDAKTS. 


О. P. Land Revenue Act (ПІ of ee ss. 100, 111, 
` 118— Objection as to jurisdiction not taken, effect of. 

Ordinarily a decree for the division of an entire 
village moans thai the land of the village together 
with all the buildings appurtenant thereto is to be 
divided. 

Revenue Oourte, however, while making а pertition, 
have no jurisdiction to make the actual division ofa 
house Wie iud or the materials thereof. 

Ash «siis у. Muhammad Jam, 22 A. 829, 
AL W. М. (1900) 118, followed. 


Bection 111 of the U. P. Land Revenue Aot is con- 


fined to objections гышта a question of title only 
and does not oantemplate those relating to the 
jurisdiction of Revenue Courts 

If, as a matter of law, a Court has no jurisdiction 
to do something, sucha jurisdiction cannot be oon- 
ferred проп it by а failure on the pert of the parties 
иың to raise ап objection in bar of the jurisdic- 

on. 

Appeal fron: the decree of the District 
Judge, Hardoi, dated 2nd April 1913, up- 
holding that of the Munmif, Hardoi, dated 
‘27th May 1912. 

Babu Jiban Krishna Ватетјов, for the 
Appellants. 

Babu Ishwari Prasad, for the Respondents. 

JUDGMENT.—This second appeal has 
arisen out of a suit for declaration brought 
by the plaintiffs-appellants with respect to 
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a certain house situated in the village of 
Masit in the Hardoi District. It is admitted 
thaf some years ago there was a partition 
suit between the parties brought in the Civil 
Court їп which one of the items was this 
village of Masit. A decree was passed by 
which it was divided between the parties in 
equal shares. Formal possession was granted 
to them under the Civil Court deorbe, во ая 
to enable them to apply to the Revenue 
Authorities for partition ofthe revenue-paying 
lands. The case for the plaintiffs is that 
after the Oivil Oourt decree an application 
was made to the Revenue Court for partition 
of the various items of prcperty including 
this village of Masit. It is alleged that the 
Revenue Court in carrying out partition 
divided a certain house belonging to the 


' parties situated in this village, the result 


being that the defendants were put in actual 
physical possession of one-half of the house. 
The plaintiffs’ claim was that the partition 
of the house which had been effected by the 
Revenue Authorities, was invalid and not bind- 
ing upon them. A further point which was 
raised on behalf of the plaintiffs was that, as 
a matter of fact, the house in suit had not been 
included in the property the division of which 
was sought in the Civil Court some years ago 
in the manner above described. In the firat 
Oourt the plaint was allowed to be amended, 
the Munsif being of opinion that a mere 
guit for declaration was not maintainable, 
inasmuch as it was admitted that by virtne 
of the proceedings taken by the Revenue 
Conrta the plaintiffs have actually been dis- 
possessed from one-half of the honse in suit. 
It was held that it was necessary for the 
plaintiffs also to add a prayer for possession. 
Both the Courts below have dismissed the 
suit, They were both of opinion that the 


-house in question did constitute a portion of 


the property, division of which was sought 
by the parties in the Oivil Court. They 
were both also of opinion that it was com- 
peteut to the Revenue Court to make a 
partition of this house.. In second appeal. 
here both these points are raised again on 
behalf of the plaintiffs-appellants. I agree 
with both the Oourts below in thinking that 
the house, which is now in dispnte, did form 
part of the property, partition of which was 
sought in the Civil Court. For the appellants 
an attempt was made to show that this 
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could not have been so, inasmuch as in the 
schedules of the property attached to the 
plaint in the suit which was brought in the 
Civil Court certain houses were mentioned 
specifically as being liable to partition. It 
was argued, therefore, that as no house in 
the village of Masit was included in the 
schedule relating to this village, it must be 
taken that there was no prayer for partition 
of any house in Masit. But it seems to me 
that there was special reason, as pointed 
out by the lower Appellate Court, for 
making a separate schedule of certain houses 
in the civil proceedings. As the learned 
Judge has said in his judgment, most of the 
houses mentioned in the schedule attached 
to the plaint in the civil suit sre houses 
situated in the cities of Lucknow or Hardoi. 
But І agree that ordinarily a decree for the 
division of an ontire village would mean 
that the land of the village together with 
all the buildings appurtenant thereto was to 
be divided.: I find, therefore, against the 
appellants on this first point. Onthe second 
point, however, I must find inthe appellants’ 
favour. In my opinion both the Courts 
below were wrong in finding that a Revenue 
Court has any authority to make a partition 
of houses or buildings. Tho learned Judge 
says that itis the practice of the Revenue 
Courts to make such partitions, bnt in 
this I think hecannot be right. There is 
the clearest authority inthe ruling reported 
in Ashiq Husain v. Muhammad Jan (1) 
that Revenue Conurta have no jurisdiction 
to make a partition of buildings or the 
materials thereof. What the Revenue Courts 
have authority to do is to make & partition 
of thelands situated in a mahal. That this 
is the correct interpretation of law seems 
to me to be apparent from the provisions 
of Chapter VII of the Land Revenue Act 
(С. P. Act IILof 1901). According to section 
106 of that Act, partition means the division 
of a mahal or of a part of a mahal into two 
or more portions, each consisting of one 
or more shares. The only section in this 
Chapter which relates toany arrangements 
to be made by a Revenue Court in respect 
of houses or other buildings belonging to 
co-sharers is section 118, which lays down 
that if, in making a partition, it is necessary 


(1) 22 А. 829, А, W, N, (1900) 116, 
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to include in the portion allotted to one 
co-sharcr the land occupied by (а dwelling 
house or other building in the possession 
of another co-sharer, the latter shall be 
allowed to retain it with the building 
thereon, on condition of his paying for it & 
reasonable ground rent to the co-sharer in 
whose portion it may be included. This sec- 
tion, however, does not justify the division of 
dwelling housesor buildings. On the contrary, 
the section is clearly intended to prevent 
the division of houses or buildings at the 
time of making partition. The exclusive 
possession of & house or building is to be 
secured to one co-sharer and compensation 
for his occupation of the land is according, 
to the section, to be awarded to the other 
co-sharer. It is quite wrong to lay down 
that section 118 confers any authority on 


the Revenve Courts to make an actual 


division of & building, as has been contended 
in the present case. The learned Judge 
seems to have thought that this plea 
could not be raised by the plaintiffs who were 
parties to the partition proceedings in the 
Revenue'Court. Не referred in this connec- 
tion to section 111, which gives parties a 
right to object when sn application for parti- 
tion has been made. But section lll deals 
only with objections which raise a question 
of title. Тһе section says nothing at all 
about objections taken to the jurisdiction of 
the Revenue Court. Whether objection to 
jurisdiction be taken or not, the fact remains 
that if, ая a matter of law, a Revenue Court 
has no jurisdiction to make a division of 
buildings, such a jurisdiction cannot be 
conferred upon it by a failure on the part of 
one of the parties interested to raise an 
objection in bar of the jurisdiction. [ must 
hold, therefore, that the partition of the house 
in guit was made without jurisdiction and is 
not binding upon the plaintiffs. The result 
is that the plaintiffs claim for the declara- 
tion is decreed, and with regard tothe claim 
for possession it is ordered that the plaintiffs 
be restored to joint possession of the property 
along with the defendants, so as to place 
them in the position in which they stood 
before the Revenue Court made the division 
of the property in suit. The plaintiffs will 
get their costs from the defendants in all 
the three Courts, 
Appeal allowed, 
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АРРА RAGHO BHOGLE t. SMPREOR. 


BOMBAY HIGH COURT. 
Canusan Rxvrmsaxcg No. 69-0» 1914. 
December 3, 1914. 
Present:—Mr. Justice Heaton, and 
Mr. Justice Shah. 

АРРА RAGHO BHOGLE AND OTHNRE— 

- AQCOUBED——À PPLICANTS 
versus 
EMPEROR - Proswovtos. 

Criminal Procedwre Coda Act V of 1808), se. 155, 
178—Oaes not dépoeed of by order of Magistrate— 
Prosecution by Police waders. 211, Hegal. 

The applicant geve to the Police information of 


non-cognisable offence. The Police obtained the 
section 155 


cass. The Magistrate 
should report to him. Nore 


Moantime, however, the Police instituted prooeed- 
ings the applicant mer section 211of the 
Penal and obtained his conviction: 


Held, thas the conviction was bad and must be set 
aside. Even if the Magistrate had not directed & 
report to be made, section 178 of the Oriminal Pro- 
cedure Code requires thai it should be made. The 
case was one that could not be disposed of withoub 
the order of the Magistrate in some form or another. 


Criminal reference made by the Sessions 
Judge of Ratnagiri. 

Mr. A. G. Геки, for the Applicants. 

Mr. S. 8. Patkar, Government Pleader, 
for the Orown. 


JUDGMENT. 


Haarox, J.—In this case the spplicants 
gave information to the Police about certain 
alleged circumstances in relation to а woman. 
who had just died, and this amounted to 
information of the commission of a non-cog- 
nisable’ offence. It was made to the Police, 
who obtained the authority of a Magistrate 
as required by section 155 of the Oriminal 
Procedure Code to investigate.the case. In 
empowering them to do this the Magistrate 
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Indian Penal Code. They obtained & con- 
viction before the Magistrate. On applica- 
tion. in revision to the Seasions Judge he 
referred the matter to us. The ground he 
toók was that the trial whioh took place 
without the Magistrate’s sanction was illegal. 
In substance I dare say that that is per- 
fectly true, although technically it may be 


that that reason is doubtful because of the ' 


circumstance that the proceedings did not go 
before the Magistrate and apperently so far 
asthe Police are concerned were not intended 
to go before him. I mean the proceedings 
of the investigation into the non-cognixable 
case. But however that may be, there is 
another objection which seems to me more 
fundamental and more ‘cogent than the 
want of a sanction. It is that, as I have 
explained, the case had not come to an 
end, and could not come toanend without 
an order of the Magistrate. .This being во, 
it is contrary to the method and the spirit, 
contrary indeed to the whole system of 
our criminal procedure, that the Police 
should be allowed to prosecute in the way 
they have done without ever having the 
case disposed of by a Magistrate. The point 
is one not of technicality, but of very great 
importance. One need say little to show 
how absolutely contrary to our system things 
would be if the Police were allowed, 
independently of the Magistrates, to take 
proceedings, as they have done here, in 
oases which had never been disposed of by & 
Magistrate. 
For that important and fundamental defect 
Т consider that the whole of these proceedings 
are bad and that the conviction must be set 
aside. ' 
Sman. J.—Íi concur. - ` i 
Conviction set aside. 


directed that they (the Police) should . 


report to him. No report was ever made. 
Even ifthe Magistrate had not directed a 
report to be made, section 178 of the Code 
requires that it should be made. The case 
is one that could not be disposed of without 
the order of the Magistrate in some form 
or another. But no report was made to 
the Magistrate and no order was made by 
him and the case, asa matter of fact, has 
never been disposed of. Meantime, however, 
the Police instituted proceedings against the 
persons who had given the information and 
rosecuted them under section 211 of the 


— —— 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Ormar Ravistox No. 56 or 1912. 
May 15, 1912. 

Present; —Mr. Halliax, Offg., A. J. C. 
SHIOSHANKARPURI AND OTITHRS— 
APPLIGANTS 
DST SUS 


HMPEROR—Opposita PARTY. 
Griminal Procedure ode (Act V of 1808), эв, 4 (m) 
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416—P1 oceedings књ execution, whether "judicial pro- 
ceedings" — S action to piosecute Guiding pi inciple. 

The proceedings in execution are judicial proce: 
ih.a the meaning of the Oriminal Procedure e 
till they nro finally disposed of by the Court 

No Court should direct or sanction prosecution 
unless thore is & reasonable probability of conviction. 
The opinion of the Court should be judicial opinion 
besod on evidence and formed after a thorough inquiry 
‘into the matter. 


Criminal revision against an order sanc- 
tioning prosecution, passed by the Subordinate 
Judge, Wardha, dated the lst March 1912. 

Mr. V. R. Pandit, R. В. and Mr. M. В. 
Kinkhede, for the Applicants. 

Mr. P. 8. Kotwal (Standing Counsel), 
for the Crown. 

Mr. V. T. Deshmukh, for the Deoree-holder. 

JUDGMENT.—On & warrant issued by 
the Court of the Subordinate Judge, War- 
dha, in execution proceedings in Civil Suit 
No. 163 of 1910 of that Cour, the pro- 
duce of a field said to belong to the judg- 
meni-debtors was attached. The produce 
consisted of 80 or 82 khandt of partially 
threshed juari, and was left in charge of 
two watchmen, each of whom was given 
- a parwana or written order of appointment. 

This was on the 28rd of December 1911. 
On the opening of the Courts after the 
Christmas vacation the two watchmen 
presented a written report to thé Oourt to 
the following effect: " About 4 р. x. on the 
27th December eighteen men of Shioshan‘ar- 
puri Gosain of Nagpur came to the threshing 
floor. Two of them took onr written orders of 
appointment from us on the pretext of want 
ing to read them, and then refused to return 
them. They drove us out of the fleld, and when 
we went to the village we were driven out 
of that also. At 10 р. и. on the following 
day, Thursday the 28th, they came again 
to the field with nine or ten carts and 
carried off the juari.” This is followed by 
a list of nineteen names, headed “Names of 
the men of Shioshankarpuri," and the first 
name in the list is Shioshankarpuri. 


The Subordinate Judge called on Shioshan- 
karpuri alone to show cause why he should 
not be prosecuted, and after considering the 
written statement filed and the oral argu- 
ments advanced on his behalf passed an 
order of which the gist is as follows: “The 
pleas raised by Shioshankarpuri are that 
he resides gt Nagpur, and could not 
possibly have been present at the scene of 
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the alleged offence and be is not aware 
of the occurrence, and that his servants 
did remove a certain amount of juari from 
the field, but they did not know that it 
was under attachment or that the two men 
there were watchmen appointed by the 
Court. This is an &drnisson that his servants 
removed the crop while it was under attach- 
ment, and it is impossible that they should 
not have known of it. That they did know 
of it is further proved by the large number 
of them that went to the field. They could 
not have gone there except under orders 
from him, and he could not bave given 
those orders without knowing of the attach- 
ment. The eighteen servanta, therefore, 
appear to have committed offences punish- 
able under sections 186, 188 and 204 of the 
Indian Penal Code, and Shioshaukarpuri 
appears to have abetted the same. Their 
prosecution is, therefore, ordered for those 
offences or any others which the facts 


. proved against them may constitute.” 


e- 


The main ground on which the legality 
of this order is challenged by Shioshankar- 
puri and all except two of the other persons 
affected by it, is the contention that exe- 
cution proceedings are not judicial proceed- 
ings of the kind mentioned in section 476 
of the Criminal Procedure Code. Section 
4 (m) of that Code does not attempt to give 
us an exhaustive definition of a “ judicial 
proceeding,” but is content with declaring 
that, in addition to what are plainly and 
obviously judicial proceedings, that term 
“includes any proceeding in the course of 
which evidence isor may be legally taken 
on oath.” In Queen Empress v. Tulja (1) 
West and Birdwood, JJ., offered a defini- 
tion of a judicial proceeding as one of 
which the object is to determine a jural 
relation between two parties. That a pro- 
ceeding in execution ia not such в judicial 
proceeding as is meant by sections 4 (тъ) and 
476 of.the Criminal Procedure Code, is 
based solely on the ruling of the Oalcutta 
High Court in Har Oharan Mookerjee v. 
Emperor (2). This ruling was followed 
in Kanto Ram Das v. Gobardhan Das (3), 
but without any discussion or examination, 


1) 12 B. 38 
2) 82 С. 867,90. W N. 361, 1C L J 163; 2Cr, 


-L. J. 110. 
‚ (8) 85 C. 183. 
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and the learned Judges found that the result 
to which it led them was “to be regretted,” 
as it was a very apparent failure of justice. 
. In the former case in execution proceed- 
ings & warrant for the delivery of posses- 
gion was entrusted for execution to the Nasir, 
who went to the spot but was obstructed by 
the opposite party to the suit, and on hia 
reporting the matter, the Munsif held an 
inquiry under section 476 of the Criminal 
Procedure Code and sent the aooused to 
the Magistrate for trial under section 186 
of the Penal Code. The matter was heard 
by  Harington and Pargiter, JJ. Mr. 
Justice Harington said: “The definition of 
judicial proceeding includes any proceeding 
in which evidence ів, or may be, legally 
taken on oath. Now in this case, as between 
the parties to the suit, evidence could not 
bave been legally taken, because their rights 
bad been finally determined by the Court. 
It is true that some third person might 
have claimed the land as against the execu- 
tion-creditor, and that hia claim might 
have had to be determined ina judicial 
proceeding in which evidence might legally 
be taken. But this would be & freah judicial 
proceeding between fresh parties raising 
fresh issues, and the fact that this possibility 
exista does not, in my opinion, affect the 
question whether the judicial proceeding in 
which the rights of the decree-holder were 
decided had or had not determined before 
possession was delivered. In my opinion 
section 476 does not apply. ‘Judicial’ 
proceeding means a proceeding in which 
judicial functions are being exercised : when 
the final decision ів given and the order 
for the execution of that decision hns been 
made, the judicial proceeding is at an end 
because there is no question remaining for 
jadicial determination. The officer of the 


‘Court who executes the order to give effect | 


-to the Oourt’s decision does not exercise & 
judicial buta ministerial funotion. In my 
opinion the obstruction was committed in 
the course of & ministerial and not a jadi- 
cial proceeding, and, therefore, the offence 
does not fall within section 476.” 

The opinion of the learned Judge clearly 
was that one judicial proceeding ended with 
the making of the order for the issue ofa 
warrant. Another might comimence with the 
filing of an objection by a third party, 
but the intermediate proceedings were minis- 
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terial and not judicial. I feel bound to вау, 

with all deference, that I cannot follow the’ 
learned Judge in what seems to me to be an 

assumption that the evidence mentioned in 

section 4 (m) of the Criminal Procedure 

Code must be throughout between the same _ 
parties and on the same issues. Nor can I 

seo that the fact that a judicial proceeding 

has reached a stage in which no more 

evidence is to , be taken makes the rest of 

that proceeding non-judicial. If this were 

во, would not thedelivery of judgment and 

the making of а decree in accordance there- 

with be non-judicial -rroceedings Р 

Mr. Justice Pargiter delivered a dissen- 
tient judgment, in which he said: “The 
execution cage was without dispute a ‘ judi- 
cial proceeding,’ but itis contended by the 
applicants that the Court had finished that 
case in ordering possession to be given, 80 
that the judicial proceeding had terminated, 
and that the Nazir’s function of carrying 
out that order was a separate matter ard 
was not part of the judicial proceeding. 16 
haa not been shown to ua how the execution 
case had terminated. It was the Court's 
duty in executing the decree not only to 
pass an order i»,give possession but also 
to see that possession was given. Ite duty 
did not end with the mere passing of the 
order, nor did the execution case terminate 
thereat. The Nazir was the hand of thé 
Court for the purpose of giving possession, 
and until possession was given the Court 
could not treat the case of executing 
the decree as completed. The resistance, 
therefore, to the delivery of posses- 
sion, which resistance was reported by 
the Nazir, was an offence brought to the 
notice of the Court ‘in the course of a judicial 
proceeding’ within the meaning of section 
476, Oriminal Procedure Code.” 

Mr. Justice Henderson, to whom the case 
was referred under section 429 of the 
Orimingl Procedure Code, apparently adopted 
the reasoning of Mr. Justico Harington, that 
ihe possibility of evidence being taken on 
an objection being raised by a third party 
did not bring the proceedings within the 
terms of section 4 (m) of the Criminal 
Procedure Code, but in his conclusion from 
that reasoning he went a great deal further 
and held that the judicial proceedings ended 
with the decree in the suit, after which 
there was no matter left for judicial 
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decision between the parties, and, therefore, 
no part of execution proceedings can be called 
a judicial proceeding. This seems to me open 


tothe same criticisms, perhaps in a greater 


degree, as those I have ventured to suggest 
onthe judgment of Mr. Justice Harington. 
But in Bhola Nath Dey v. Emperor (4), i 
which the facta were exactly similar to 
those of the case now’ before us, Rampini 
and Mookerjee, JJ., held that the Munsif 
had rightly &oted under section 476 of the 
Criminal Procedure’Code. The case of Har 
Oharan Mookerjee v. Emperor (2) waa cited be- 
fore them, and they seem to have doubted its 
soundness, though without expreasly dissent- 
ing from it, and they, „distinguished it on 
the ground that there “it was held that the 
Munsif had passed an order for possession, 
which finally determined the case.” If the rul- 
ing іп Har Oharan Mookerjes v. Bmperor (2) 
were to be accepted, the present case could also 
be distinguished in the same way, as the 
Court still had matters in connection with 
the sale and money matters to determine, 
upon which evidence could legally be taken, 
and, therefore, the execution case was nob 
finally disposed of. But I am very 
distinctly of the opinion' of Pargiter, J., 
that proceedings in execution are judioial 
proceedings within the meaning of the 
Ormimal Procedure Code til they are 
finally disposed of by the Oonrt. Har 
Charan Mookerjes v. Е трвгот (2) and Kanto 
Ram Das v. Gobardhan Das (3) have been 
overruled, and Bhola Nath Dey v. Hmperor 
(4) has been affirmed by the Full Bench 
of the Calcutta High Court in Shatk Bahadur 
y. Hradatullah Mallick (5): the learned 
Judges said: "We entertain no doubt that 
an execution proceeding is & ‘judicial 
proceeding’; the definition in section 4, clause 
(m), of the Code of 1898 is olearly not 
exhaustive.” 

The principles which should guide the 
Court in dealing with an application fcr 
revision of this kind are well and olearly 
laid down in Jn the mater of the petition of 
Alamdar Husain (6). Strachey, О. J., 
said: “It has been held by this Oourt 
that the High Oourt has power in 


revision to set aside an order passed by a 
4) 8 Or. L J. 14% 10 O. W. N. 55. 

a ad, бы. 0, + 87 O. 68 14 О. W. М. ТӨӨ, 12 
O. L. J. 45 11 Or. L. 
(0) 28 А. 240. 
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Civil, Criminal or Revenue Court under 
section 476 of the Code; and I assume 
that this view is correct. Still, one must 
have regard to the nature of the revisional 
jurisdiction, and must not, in в case 
arising under section 476, any more than in 
any other case, allow what would virtually 
be an appeal from the order of the Court 
below. It is necessary, as in all other 
cases, to see whether there has been any 
error of law, any irregularity, any abuse of, 
or failure to exercise judicial discretion, 
such as would justify interference in revision. 
Now let us see whether there is any fault 
of that kind to be found inthe Collector's 
proceeding. The condition of his acting 
under section 476 is his forming the opinion 
that there was ground for inquiring into 
any offence referred to in section 195. 
The test is his opinion, and not the opinion 
of any superior Oourt; and if he has formed 
a real opinion to the effect stated, he has 
power to act under the section, and he 
commits no erroror irregularity in doing 
во, even though another Court may think 
the opinion erroneous. I say,if he forms 
a real opinion, because по doubt if «a 
case arose in which the Oourt acted on 
merely fanciful grounds, on grounds so empty, 
80 obviously wrong that it could not be said to 
have formed a serious judicial opinion at all, 
then this Oourt would probably hold in 
revision that there had been no such action 
as section’ 476 contemplates. The opinion 
spoken of by section 476 uo doubt is a 
judicial opinion founded on evidence. If 
such an opinion hes been formed, this 
Oourt ought not in revision to interfere 
merely on the ground that it disagrees with 
it: the case must go on.” 


This is also a very clear statement of 
the kind of basis there must be for tho 
opinion, "that there is ground for inquir- 
ing into any offence," at which а Court 
must arrive before taking action under section 
476. It may be said that there is always 
ground for enquiring into ay offence, even 
if there is only & vague suspicion that it has 
been committed. But this ів wrong. То 
give only two reasons out of many, the 

“have no time to waste over cases in 
which there is nothing more than a bere 
possibility of a conviction and one unsuocess- 
ful prosecution in a case where there ів a 
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reasonable suspicion that the accused is really: 


guilty doea more harm than abstaining from 
prosecution in five such cases. This was 
explained by the Oalontta High Court in Jadu 
Nandan Singh v. Emperor (7). The learned 
Judges said: “ The principle which should 
guide Courts in takjng action under section 
195 or 476 is now well settled. No sanction 
should be granted unless there is a reasonable 
probability of conviction. It would be an 
abuse of the powers vested in a Court of 
Justice, if sanction were given or upheld on 
the principle that, though the conviction of 
the party complained against iss & mere 
possibility, it is desirable that the matter 
should be threshed ont, so that it may be 
decided whether or not an offence has been 
committed. No doubt the authority which 
is called upon to grant a sanction under 
. section 195, or to take action under section 
476, need not, and should not, decide the 
question of guilt or innocence ofthe party 
against whom procedings are to be instituted; 
but great care and caution are required 
before the criminal law is set in motion, and 
there must be a reasonable foundation for the 
charge in respeot'of which prosecution is 
sanctioned or directed.” 

We have, therefore, to see whether the Sub- 
ordinate Judge in this case ever formed an 
opinion that there was any reasonable prospect 
of a conviction, and if so, whether there is 
any proper basis for that dpinion. Both ques- 
tions must, I think, be answered in the 
negative. The only opinion he states is that 
the nineteen persons acoused by the watchmen 
have committed the offences for which he 
directs that they shall be tried. There is no 
examination or even statement of the strength 
of the evidence to be produced against them. 
There naturally -could not be anything of 
that sort, ag no inquiry whatever was held 
beyond the sending of & request to the Nasir 
to state whether the two watchmen’ were 
given orders of appointment in writing, to 
which he replied simply that those two men 
were appointed, omitting to state whether 
they were given written orders or not. Hien, 
then, if the Subordinate Judge had formed any 
opinion such ав is required by section 476, 
all the materials he had for it were: (a) the 
repart by the two watchmen, obviously and 
naturally instigated and eered by the 


engin 
(7) 4 Ind. Са 0 100, ure. 14 C. W. N. 
830; 87 О. 250, 10 Or, L, J. 87, 
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decree-holder, and necessarily open to 
suspicion, if only on account of the very 
large number of people they affect to have 
recognised, (L) в report from the Nasir which 
gays nothing and has been misread aa establish- 
ing & point of some importance, and (c) the 
written statement of the one out of nineteen 
accused who admittedly was not present when 
the alleged offence was committed, which 
also has been misread and misconstrued and 
has had absolutely unjustifiable inferences 
drawn from it. In the words of the learned 
Chief Justice of the Allahabad High Court 
quoted above, the Court, i in forming whatever 
opinion it did form, “ acted on merely fanoi- 
ful grounds, on grounds во empty, во obviously 
wrong that it could not be said to have form- 
ed а serious judicial opinion at all.” 

There is yet another reason why no Court 
should take action under section 476 without 
inquiring very much more thoroughly into 
the matter than has been done here and being 
satisfied that there ів what may be called a 
fairly good case against the accused. It is 
that persons complained against by a Court 


ander section 476 are deprived of the proteo- 


tion given to them by section 208 of the 
Oriminal Procedure Code against frivolous 
and unnecessary prosecution by other com- 
plainante. I conceive that, ав section 204 em- 
powers a Magistrate to dismiss a.complaintonly 
after oral examination of the complainant, 
and the presiding officer of a Court who 
makes в complaint under section 476 ів exempt 
from oral examination, a dismissal of such 
a complaint under. section 203 would be 
ilegal Anyhow it would certainly be impro- 
per and no Magistate probably would think 
of doing such a thing, because it is presumed 
that the Court making the complaint has 
already taken all the proper precautions to 
ensure that the &consed party is not being 
unnecessarily or wantonly or frivolously 
prosecuted. For all these reasons I set 
aside the order directing that Shioshankarpuri 
and eighteen others are to be prosecuted, 
This will not, of course, prevent proceedings 
being again taken against them in в legal and 
proper manner, if such a course is deemed 
advisable. 
* Order set aside, 
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PUNJAB CHIEF COURT. 
Ourminat Revision Patrrion No. 202 or 1913. 
July 9, 1914. . 
Preseni:—-Bir Alfred Kensington, KT., 
Chief Judge, and Mr. Justice Johnstone. 
HIRA LAL акр OTHSRS— PETITIONERS 
terms 
BMPEROR —RzsPORDERT. 
Oriminal Procedere Code (Act V of 1898), ss. 88, 
886, 430—Attachment under a 886—Revision troom- 
patent—Clarm, determination of—Ormarnal Courta, 


jurisdiction of. 
No revimon lies apart an order of attachment 


made under rection 888 of the Oriminal Procedure 


Oode. 
The prinolples epplicable to attachments under 


section 88 of the Oode apply equally to attachments 
under section 386 

The Code does not contain any provision for the 
tmal of claims which may be preferred to property 
distrained under section 888, and when the Magis- 
trate has acted under it, no further proceedings in 


the Onminal Courts are admissible. 
Queen- Empress v. Gasper, 22 C. 985, Queen- Empress 
v Bua Nath Mitra, 20 О 478, Quown-Bmpress v. 


Kandappa Goundan, 20 M. 88; 2 Wer 42, Secretary of 
State v. Sukhdeo, А. W. N. (1898) 178, referred to. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Sialkot, dated the 9th 
January 1918, rejecting the petitioners’ 
application for the release from attachment 
of certain moveables alleged to be the pro- 
perty of Bir Bhan, convict. 

Mr. Bhagat Кат Puri, for the Petitioners. 

The Gocernment Adrocate, for ће Respond- 


ent. 

JUDGMENT .~——The facts of this case, во 
far as they concern па in the present 
inatance, are these. The Sessions Court of 
Sialkot convicted one Bir Bhan of & serious 
criminal offence and sentenced him to 
imprisonment and also to а fine of Ra, 5,000, 
of which sum Hs. 1,000 waa to be paid to 
the Municipal Committee as compensation; 
and the conviction and sentence were alike 
duly confirmed on appeal here. The learned 
Sessions Judge issued a warrant of attach- 
ment of certain moveable property belonging 
io Bir Bhan, under section’ 388, Criminal 
Procedure Cede, and certain articles were: 
nltnehed. The convict, it appears, isa 
meraber of & joint undivided Hinda family, 
and, this being во, Hira Lal and others, as 
the remaining members, applied to the 
Sessions Court for rolcnse of the said articles 
on the ground that, op the authorities, 
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proceedings cannot lawfully be taken under 
section 386 aforesaid against the property of 
such a family in which the convict has merely 
an undivided share. 

Apparently no one denies that the family 
is a joint undivided one under Hindu Law 
and that the articles attached are part of the 
property of that family. The Sessions 
Judge, after noticing Qween-Empress v. Sita 
Nath Miira (1), and the particulars in Weir’s 
Law of Offences, ll, pages 449-3, decided 
not to follow those authorities, ruled that a 
share in moveables is moveable property and 
refused to release the things attached; but he 
went on to suggest to the petitioners that they 
might, if so advised, effect a partition with 
the convict soas to separate off his share, 
and for this purpose he adjourned the case 
for three months. 

Not satisfied with this solution the peti- 
tioners have filed & further revision petition 
here, again contending that the order of 
attachment under section 386, Criminal 
Procedure Code, was illegal and adding that 
the lower Oourt should have followed the 
aforesaid authorities; but we find it unneces- 
sary to decide the point, inasmuch as we 
are disposed to agree with the learned 
Government Advocate who has raised the 
preliminary objection thatnorevisionlies. We 
need only refer to Qusen- Empress v. Gasper (2), 
Queen- Empress v. Kandappa Goundan (3) and 
Rules &nd Orders of the Chief Court, Volume 
8, page 188 (old Edition). The principles 
applicable to attachments under section 88 
of the Code apply equally to attachments 
under section 886; and the rulings just 
quoted, to which we may add Secretary 
of State v. Sukhdeo (4), though the 
matter is there looked at in a somewhat 
different way, are sufficient authority for 
holding that the Code does not contain any 
provision for the trial of claima which may 
be preferred to property distrained under 
section 886. The Chief Court rule quoted 
above by implication leads to the conclusion 
that, when the Magistrate has acted under 
it, no further proceedings in the Oriminal 
Courts are admissible. In this case the 
learned Sessions Judge discussed the petition 


Vol. XXVII] 
In re КАТТАТА PARBANKUSAM. 


on the merita and came to в decision adverse, 
to the petitioners. Whether his decision 
be right or wrong, and whether he was 
called upon to undertake в discussion on 
the merita at all, itis clear to us that in 
any case the petitioners cannot further 
pursue any remedy on the criminal side. 
No doubt in the cases relied upon by the 
petitioners remedy on the criminal side was 
tacitly treated as open; but this question of 
jurisdiction was not raised in those cases, 
and, во far as we are aware, wherever it 
has been raised, it has been decided in the 
manner in which we decide it now. 

For these reasons we dismiss this petition, 
merely adding that the learned Sessions 
Judge need not have gone out of his way 
to advise the objectors as to the course 
they should take. He should now proceed 
to deal further with the attached property 
according to law. 

Pettiion dismissed 





MADRAS HIGH COURT. 
Св1мгхАт, Мтвовітангопв Petition No. 23 
or 1913. 

Febraary 20, 1913. 

Preseni:— Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 

In re NATTAVA PARANKUSAM— 
ParITIONN&. 

Ciiminal Piocedure Code (Act V of 1898), s. 195— 
Banchon for giving false svidence—Conrt, dts of — 
Prosecution, destrubulity of, v» public interests. 

In giving sanction to prosecute for giving false 
evidence, the Oourts should not merely see that there 
is & good prospect of conviction, but should also 
consider whether the oiroumstenoes are such as to 
render & prosecution desirable in the public 
rnteresta. 

Petition praying the High Court to set 
asido the order ‘of the Sessions Judge, 
Guntur Division, in Oriminal Miscellaneous 
Petition No. 27 of 1912, confirming the 
sanction granted by the Taluk Second Olaas 
Magistrate of Tenali, in Criminal Miscel- 
laneous Petition No. 1 of 1911. 

Mr. P. Narayanamurths, for the Petitioner. 

Mr. U. Е. Napier, Public Prosecutor, for 
the Crown. 

ORDER.—We do not think that this isa 
case in which the interests of justice call 
for в prosecution for perjury. 

+ 6 * 
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The aconsed ів a girl of 15 years, and the 
perjury alleged is in her having made 
contradictory statements about her mother 
having wordy quarrels with the man who 
was keeping the witneas. The materiality 
of the statements is only remote, as 
suggesting a motive for the offence. 

We often have to notice that Courts 
exercise little discretion in giving sanction 
to prosecute for giving false evidence. 

They should not merely see that there is 
a good prospect of conviction, but should 
also consider whether the circumstancea are 
such as to render & prosecuticn desirable in 
the public interests, 

We do not think the prosecution in this 
ease is desirable. We revoke the sanction. 

; Sanction revoked, 


PUNJAB OHIEF COURT. 
ОвімткаАТ, Apparat No. 738 or 1914. 
November 11, 1914. 
Prasent:—Sir Alfred Kensington, KT., 
Ohief Judge, and Mr. Justice Rossignol. 
WADHAWA SINGH—OCoxvror— 
APPELLANT 
versus 
EMPEROR —Respoxpenrt. 

Penal Code (Act XLV of 1860), sx. 802, 369— 
Murdered child found im well indicated by the accused 
acho devclauned all kaowledge—Fact of stripping 
the child of her ornaments cetablishal—Youth of 
accused. 

In а сазе of murder the facts olearly established 
were that the accused was last seen with the child 
alleged to have been murdered, and that he stripped 
her of most of her ornaments and sold them and that 
her body was next found ins well, and the accused 
disclaimed all knowledge of the matter, though he 
bimeelf indloated the well. 

Held, that the accased was guilty of a foul murder, 
which in spite of his youth oalled for the extreme 


penalty. 

Appeal from the order of the Sessions 
Judge, Amritsar, dated the 29th August 1914, 
convicting the appellant. 

Khalifa Hakumat Баз, for the Appellant. 

JUDGMENT.—Wadhawa Singh, a Jat 
youth of 19, has been convicted of the murder 
of Musammnat Kaki, alittle girl of 7, and 
sentenced to death. 

"We find it established that the ohild had 
gone with her mother and two other rela. 
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tives to Sarhali, appellant’s village, to attend 
& marriage. The party arrived on 12th 
July 1914 and on 18th July 1914 the girl 
was missing. A search wasinstituted but with 
no result. On lth July Mahna lambarder 
was told by one Kaka he had seen appel- 
lant riding with the child on a mare slong 
the canal bank, which is а short distance 
from the village, whereupon Bhan Smgh, 
the girl’s uncle, Harnam Singh, the appel- 
lant’s brother, and others started off for 
`- Bhilowal, whither the marriage party had 
gone to get the bride. 

Appellant was brought back on the early 
morning of the 16th and taken at once to 
the thana. Thence the appellant led the 
Police and villagers to the Sikhanwala well, 
ыз of a mile from the village beyond the 
canal bank; in that well the body of the 
child was found floating. 

The child when last seen was wenring 
several ornaments; of these appellant had 
sold silver anklets, silver necklet, в silver 
hair ornament, silver bracelets and a gold 
phul and ohaunk to Radhu of Patti, whom 
the Police traced on appellant’s information; 
he had left on the body а sath, nakaura and 
tikka. 


Before the committing Magistrate appellant? 


admitted kidnapping the girl and taking 
her ornaments, but added that she broke 
away from him and fell into the well, where 
appellant left her to drown. 

Before the Sessions Court he denied all 
knowledge of the girl. 

In this Court his Counsel admits that he 
kidnapped the girl and sfole some of her 
ornaments, those recov › bat he urges 
that the girl fell into the well when break- 
ing away from appellant, and that this isa 
probable story as the well mouth is on a 
level with the ground and has no parapet. 

We аге quite unable to accept this view, 
which. the appellant did nob urge before 
the learned Sessions Judge. The appellant 
is а youth of 19 and his victim was a little 
girl of seven, whom he could have over- 
powered with ease. | 

Our view is that the appellant did not 
take the remaining three articles of jewellery 
from his victim, either because of their 
&mall aize, or because he was overtaken 
with sudden fear. 

The medical evidence is that the child 
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was throttled, not drowned, and this fact 
too suggests that the appellant’s story is 
quite untrue. 

Mauch capital ig' made of the fact that 
the diver who recovered the body, alone 
mentioned in the first Court that the body 
wan weighted with a clod of earth. Before 
the Sessions Judge witnesses Nos. 9, 12, 13 
also mention the clod. The question was 
probably not put to them in the first Court, 
but in any case as the clod had been three 
days inthe water when the body was re- 
covered, itis more than probable that very 
little of it had resisted dissolution. 

The facts clearly established are that 
appellant was last seen with the child and 
that he stripped her of most of her orna-. 

ments and sold them. ` Her body is next 
found in a well and appellant disclaims all 
"knowledge of the matter, though he him- 
self indicated the well. 

The appellant is guilty of а foul murder, 
which in spite of his youth calls for the 
extreme penalty.. 

We dismias the appeal and confirm the 
sentence of death. 5 

Appeal dismissed. 





BOMBAY HIGH. COURT. 
ОвтміхАІ, Revarexon No. 72 or 1914. 
November 18, 1914. 
Preseni.—Mr. Justice Heaton and 

: Mr. Justice Shah. 
EMPEROR-—PxAOo840UTOR 


versus 
BHAGWAN OHHAGAN— А оосвер. 
Penal Оойв (Act XLV of 1800), з. еар 
—Actimporting deliberate design—Grave and 
provocation. 
When the particular act, suchas п , of 
which the accused is found guilty, 


aman whoin sudden and provoked anger strikes a 
blow, however seriops that blow may be. 

Oriminal reference made by the Sessions 
Judge of Ahmedabad. 

Mr. 8. 8. Patkar, Government'Pleader, for. 
the Orown- 

JUDGMENT.—Our attention has been 
called. to a number of these nose-cutting 
cases, and it appears to us that certain 
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Magistrates in the Ahmedabad District da 
not seem to be alive to the extremely brutal 
character of these offences. In this particular 
case the person who inflicted the grievous hurt 
has been charged and convicted under section 
335 of the Indian Penal Code, on the ground 
that there was grave snd sudden provoca- 
tion. 
act of which the aconsed is found guilty 
is one which imports deliberate design. 
Therefore, the plea of grave anid sudden 
provocation or the excuse it implies does not 
soom to us to have by any means the same 
effect as in the case of а man who in sudden 
and provoked anger strikes & blow, however 
serious that blow may be, because in that 
cage there is not deliberate design as there 
ів in the one we are considering—deliberate 
design too ofa peculiarly brutal and cruel 
character. 

The sentence imposed in this case is 
one of four months’ imprisonment. We en- 
hance the sentence to two years’ rigorous 
imprisonment. 

Sentence enhanced. 


- OUDH JUDICIAL COMMISSIONER’S 
OOURT. 

ORIWAL Appears Nos, 8, 4 amp b or 1915. 
February 2, 1915. 
Present:—Mr. Stuart, A. J. О. 
RAMADHIN AND OTHERS——À OCUERD— 
APPELLANTS 


versus 
EMPEROHR—PROSRCUTOR— HBPOXDENT. 
Penal Code (Act XLV of 1880), $. 805—Dacoity com 
mitted tn Lucknow Disrici— Trial by jury and wot 


by assessors—Gorernment Notification No. 1002, VI. 
545 A-9. 


Under Government Notifloation No. 1002,- VI-5454 9, 
irte 10th December 1884, which is in foroe, 

no person oan be tried ons charge under section 
896, Indian Penal Code, by the Oourt of Sesmon 


Appeal against an order of the Sessions 
m Lucknow, dated 19th December 


Mr. A. Shaw, for the Appellant 


Thia may be so, but the particular- 
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The Government Pleader, for the Crown. 

JUDGMENT.—In this case the three ap- 
pellanta were committed to the Court of 
Sessions ona charge under section 402 -of 
the Indian Penal Code. The learned Bes- 
sions Judge altered the charge into one 
under section 895, upon which he convicted 
the appellants. The trial was conducted 
with the aid of assessore. Under Govern- 
ment Notification No. 1692, VI-545A-9, dated 
10th December 1884, which isin force, no 
person can be tried on a charge under 
section 895 by the Court of Sessions in 
Lucknow, when such person has been com- 
mitted to that Court by a Magistrate 
exercising jurisdiction in the Lucknow District 
with respect to an offence of dacoity 
alleged to have been committed in the 
Lucknow District, except by a Jury. The 
circumstance that the Magistrate did not 
convict on & charge under section 805, does 
not affect the question. Such a case must 
be tried by a Jury. Thus when the learned 
Sessions Judge framed a charge against the 
appellants under section 395, it was neces- 
sary for him to empanel a Jury and to 
proceed with the trial as a Jury trial. The 
convictions and sentences in these ciroum- 
stances cannot stand and must be set aside’ 
Т direct that the appellants be re-tried by 
the same Oourt and a Jury on a charge 
under section 495 under the same commit- 
ment order. 

Re-irial ordered. 


` 
* 


MADRAS HIGH OOURT. 
Onnusan Havisros Casa No. 692 or 1912. 
ОвімткА Havisios Petition No. 572 or 1912, 

March 17, 1918. 
Preseni:— Мг. Justice Oldfield. 
In re MUTHU IBRAHT аир OTHER8— 
ParrTIONEBS. 
Penal Code (Act ХГУ af 1880), э. 868—Minority — 
Lawful guardians—Majority Act (IX of 1870), з. 8— 
eoa Muhammadar giri— Father not lyoing— 
Mother, whether lawful guardian — Kidnapping, offence 
of, sohen completed question af, whether can.be raised in 
revinon for fire tms. 

Aocoording to Muhammadan Law the oocurrenoe of 
puberty determines minority and the mother's 
right to custody, but for the purposes of section 368 
of the Indian Penal Code, regard must- be had only to 
the definition of minority in section 8, Act IX of 1 

Where the дїї alleged to have been ари 
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and her father was not living, there 
оша be be no question of any p other than 
her mother's as lawful. 
The question at what stage the offence of kidpap- 
ping was oompleted is one of fact, and cannot bs 
fud in the High Court for the first time 
Petition, under sectiona 435 and 489 of 


the Code of Criminal Procedure, 
praying the High Court to revise 
the judgment of the Sessions Judge of 


Ramnad, Madura, in Oriminal Appeal No. 36 
of 1912, confirming the conviction and 
sentence of the Sub-Divisional First Olass 
Magistrate, Ramnad Division, in Oalendar 
Case No. 46 of 1912. 

Dr. S. Swaminadhan, for the Petitioners. 

Mr. О. Е. Napier, Public Prosecutor, for 
the Orown. 


ORDER.—The frat and the fourth 
wecused were convicted of an offence punish- 
able under section 368 and the second and 
the third accused of one punishable under 
geotions 363 aud 114, Indian Penal Code. 

Objection is taken firat to the finding that 
the fourth prosecution witness, the girl 
alleged to have been kidnapped, was aged 
leas than sixteen. There was evidence to 
justify the finding, which was purely one of 
fact, and I cannot interfere with it in 
revision: 

It is urged that the fourth prosecution 
witness was not a minor and her mother, 
from whose keeping she was taken, was not 
her lawful guardian, because she had 
admittedly attained puberty and her minority 
and her mother’s guardianship ceased under 
Muhammadan Law when she did so. The 
fourth prosecution witness was unmarried, 
and her father was not living. There is, 
therefore, по question of any guardiadship 
other than her mother’s as lawful, and it 
is necessary to deal only with the question 
whether the fourth prosecution witness was 
Btill a minor. No doubt according to 
Muhamamdan Law the occurrence of puberty 
determines minority and the mother’s right 
to custody. (Macnaughten’s Principles of 
Muhammadan Law, page 68). But for the 
present purpose, regard must be had only 
to the definition of minority in section 3, 
Act IX of 1875. For no argument has Deen 
besed and nothing turns in this case on the 
saving clause, section 2, or ita references to 
capacity to act in the matter of marriag 
and to religions usage. In the cases cited, 
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for instance In the matter of Khatija Bibi (1), 


the- conflict was between the claims of the 
mother and husband to the custody of the 
minor, and section 2 was material. Here no 
such considerations grising, the finding iu 
favour of the fourth prosecution witness's 
minority for the purpose of this саве ія justified 
by the Statute Law; aud her mothers 
guardianship and right to -custody of her 
person against the accused follow. This ob- 
jection, therefore, fails. 

It is then said that the offence punishable 
under section 368 ig not & continuing one, 
and that, therefore, the accused Nos. 2 and 
8, who joined the acoused Nos. 1 and 4 only 
after the kidnapping had heen completed, 
are not liable for &betment of it. It has 
not been shown that the point: was taken 
in either of the lower Courts. The question 
at what stage the offence was completed is 
one of fact and cannot be raised here for 
the first time. 

Though the accnsed’s intention is not 
shown to have been immoral, the sentences 
are not excessive. The petition faila and 
is dismissed. 

' Рейітот dismissed. 

(1) 5 B.L. В 57. 


CALCUTTA HIGH COURT. 
CRININAL АрРРЕАГВ Nos. 439 амр 440 or 1914. 
August 4, 1914. 

Preseni:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr..Justice N. Chatterjee. 
1н No. 439 or 1914. 

RAM RANJAN ROY—APPRLLANT 

Ix No. 440 or 1914 i 

MADHUB MISTRI— APPELLANT 

2 versus 
EMPEROR — Opposite Party 
Penal Code (Act XLV of 1800), эз 114, 802 —Abet- 
ment must be complete apart from presence of abettor— 
Public Prosecutor, duty of, sn murde: case—AU avadable 
eys-toxinasson, production of witnesses not called without 
sufficient ronson, whether raises inferenco adverse 10 
prosecution 

A conviction for murder under section 8 2 of the 
Репа! Oode, read with sectionllá cannot stand where 
the only &betment charged nocessarily required the 
presence of the accused, for to oome within section 
114, the abetment must be complete apart from 


the presence of the abetior. 
is the duty of the Public Prosecutor in a 
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murder case to place before the trial Oourt the. 


testimony of all available eyo-witnosses. 

The purposs of a criminal trial is not to support 
at all совы a theory, but to investigate the offence 
and to determine the gailt or innocance of the 
aconsed, and the duty of a Publio Proseoutor is to 
reprazent not the Polioo, bat the Orown, and his 
duty should be discharged him fairly and 
foarlesaly and with a full sense of the responsibility 
that atteches to his position. . 


Where witnesses are not called without sufficient | 


` reason being ahown, the Court may properly draw 
an inference adverse to tho ation. 
In ro Dhuwwno Kasi, 8 О. 120 a£.p. 124 10 O.L R 
161; 0 Ind Jur. 251, referred to. 


Oriminal appeals against- the convictions 
under section 802 read with section 114, 
Indian Penal Code, and sentences of transpor- 
tation for life passed by the Sessions Judge 
of Bankura, dated 28th May 1914. 

| Ія No. 439 
- Measrs. Norton and Bagram, Counsel, and 
Babus Manmotha Nath Mukherjoo, Probodh 
Ohandra Ohatterjes and Mritunjoy Ohatterjee, 
for the Acoused-Appellant. 
Іх No. 440 

Mr. Bagram, Counsel, and Babus ProbodA 
Ohandra Chatterjee and Mirtunjoy Ohaiterjee, 
for the consed- Appellant. с. 

Mr. Donogh, Counsel, and Babun Monindra 
Nath Banerjee, for the Crown in both appeals. 

JOUDGMENT.—Ram Ranjan Roy, в semin- 
dar in the Bankura District, Umesh Uhandra 
Mukerjee, one of his gumasías, and Madhub 
Mistri, his up-country peon, have been 
charged with offences which resulted in the 
death of Dhan Kristo Laik and his nephew 
Bunwari Laik, tenanta of Ram Ranjan. 
The charges against Rym Ranjan were that 
he on or about the 18th of March 1914 at 
Dejari committed murder of Dhan Kristo 
Laik by striking him with a lathi and 
thereby killing him, and also that he com- 
mitted murder of Bunwari Laik by being 
present and abetting  Madhub Mistri in 
striking and thereby killing him. Umesh 
Chandra Mookerjee was also charged with 
the murder of Bunwari by being present and 
„betting Madhub. The charge against 
Madhub Mistri was that he murdered 
Bunwari and that he cansed simple hurt to 
Hari Laik. 

Umesh has been acquitted. Ram Ranjan 
has been acquitted of the murder of Dhan 
Kristo, but convicted of the murder of 
Bunwari by being present and abetting 
Madhub Mistry. And Madhub Mistri has 


$ 
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been convicted of both the offences with 
which he was charged. 

The sentence in each case has been trans. 
portation for life. Ram Ranjan and Madhub 
have appesled, but no appeal has been pre- 
ferred by the direction of the Local Govern- 
ment. 

We, therefore, have to agsume that Ham 
Ranjan was nob guilty of the murder of 
Dhan Kristo or of any offenoe against him 
of a leaser degree. 

I will here state the broad features of the 
case for the prosecution, largely borrowing 
for that purpose from the first information ag 
contained in Exhibit I. 

Ram Ranjan on the 6th of March came to 
his village of Dejuri and put up at the Durga 
Mela. He was anxious to secure his tenante’ 
assent to an enhancement of théir rents, and 
sent for some of them witha view to dia- 
cussing the matter. The semimdar's demanda 
were resisted, and ultimately on the 8th of 
March he summoned Bunwari through 
Madhub Mistri, to whom I will in future 
refer as the Nagdi. І 

Bunwari waa taken to the Durga Mela and - 
detained there What followed ia thus des- 
cribed in the first information:—As he (that 
is, Ram Ranjan) was having him (that is, 
Bunwari) assaulted by the aforesaid Nagdi for 
his not agreeing to pay rent atan enhanced 
rate, Dhan Kristo Laik went to Ram Ranjan 
Baboo and said ‘yesterday you brought away 
& he-goat and have kept it tied, and to-day 
why are you having my nephew assaulted by 
the Nagdi?’?’ On this Ram Ranjan Baboo 
and Umesh Mookerjee gave ordets to the 
up-country Nagdi saying mar salako, where- 
upon Nagdi wounded Bunwari Laik by kick- 
ing him first and then striking him with a 
lathi on the head. Ram Ranjan Baboo haa 
caused grievous hurt to my uncle, Dhan 
Kristo Laik, by striking him on the head 
with a lath’ which was in his hand.” The 
wounds on Bunwari Laik and Dhan Kristo 
н аге serious. "There is no hope of their 

ives.” * 


Besides “the appellants and Dhan Kristo 
and Bunwari,' there were in the Durga Mela 
at this time Umesh Chandra Mookerjee, 
Gosto Ohatierjee and Ramanath Roy, all 
gomastas of the semindar. 

Even on the case for the prosecution the 
conviction of Ram Ranjan for murder under 
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section 802 of the Indian Penal Code, read 
with section 114, cannot stand, for the simple 
reason that the only abetment charged neces- 
sarily required the presence of Ram Ranjan, 
‘while to come within section 114 the abet- 
ment must be complete apart from the 
presenca of the abettor. This was recognised 
by Mr. Donogh who has appeared on behalf 
of the Crown, and he conceded that all he 
could ask for wasa conviction of abetment 
of murder under section 109. 


We must, therefore, see whether the evi- 
dence would justify a conviction of Ram 
Ranjan under that section. 


At the outset, эе аге confronted with a 
serious difficulty by reason of the way in 
which this case was conducted before the 
Sessions Court. Gosto Chatterjee and Rama- 
nath Roy were admittedly eye-witnesses of 
the occurrence and yet the Publio Prosecutor 
did not call them аз witnesses, notwithstand- 
ing repeated requests by Mr. Norton. 

The Public Prosecutor cannot shelter him- 
self behind the suggestion that he was able 
. to form an opinion from evidence previously 
given that these men would not be truthful 
svitneases; for they were not eyen examined 
before the Committing Magistrate. 

Mr. Donogh contended that the prosecu- 
tion even in & case ot murder was only 
bound to call witnesses іп their favour,” and 
for this he relied on в remark attributed to 
Sir Arthur Wilson in the report of In re 
Dhunno Kasi (1). But this remark appeared 
to me во opposed to the established rule and 
also to the whole trend of the judgment that 
I examined the original record and there 
found that ‘the word used by, the learned 
Judge was not “favour” but “power,” and 
this is how the judgment is reported in 


10 О. 1. В. 151. Obviously, there- 
fore, Bir Arthur Wilson's authority 
cannot be invoked in favour of the 


prosecution’s contention, and if, as we have 
been told, the conduct of the Publio Prose- 
cutot is in accordance with the general 
mafussil practice, the sooner that practice is 
stopped the better. The practice, if it oxista, 
rests on & fundamental misconception of the 
purpose of a criminal trial and the duty ofa 


Public Prosecutor. 
That purpose is not to support at all coste 


(1) 8 С. 121 nt p. 124; 10 C, L. В. 161; 6 Ind. Jur. 
1; 7 
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a theory, bnt to investigate the offence and 
to determine the guilt or innocence of the 
accused, and the duty of a Public Prosecutor 
is to represent not the Police, but the Crown, 
and his duty should be discharged by him 
fairly and: fearlessly and with а full sense 
of the responsibility that attaches to his 
position. The guilt or innocence of the 
accused is to be determined by the tribunals , 
appointed by law and not according to the 
tastes of any one else. 

` I$ was, therefore, undoubtedly the duty 
of the Publio Prosecutor in в capital case 
like the present to have placed before the 
trial Court the testimony of all available 
eye-witnesses. This duty is clearly illus- 
trated by the case of Reg. v. Holden (2), 
where in & murder trial Counsel for the 
prosecution did not propose to call an eye- 
witness because she was brought to Oourt 
by the defence. On that the presiding 
Judge remarked: “She ought to be called. 
She was present at the transaction. Hvery 
witness who was present at a transaction 
of this sort ought to be called, and even if 
they give different acconnts, it ia fit that the 
jury should have their evidence во ва to draw 
their own conclusion as to the real truth of 
the matter." This is no technical rule : it is 
founded on common sense and is dictated by 
humanity. - 

The omission of the Public Prosecutor has 
involved this case as it comes before usin 
what Mr. Donogh on behalf of the Orown 
has very justly described as mystery. 
Indeed he felt this mystery to be so 
embarrassing that he asked fora re-trial 
ог а any rate for ап exrg&mination of the 
witnesses that had not been called. But 
having regard to the time already océupied 
by the case andthe expenditure incurred, 
this was opposed and reasonably opposed 
by the defence, and we must, therefore, 
dispose of the case on the record as it 
Blanda. 

The sequence of events аз described by 
the prosecution is improbable and unnatural 
and hardly accords with the connected 
actions of reaponsible human beings. There 
is obviously something kept back, something 
omitted, which is required to link up the nar- 
rative and to present a reasonable and con- 
nected picture of what occurred. 


(2) (1888) 8 Oar. & Р. 005 ab p. 609. 
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The papers before us, however, disclose 
the description given by Gosto and Ramanath 
shortly after the event, and itis & des- 
cription that acquires some value from iia 
correspondence with the story told by Ram 
Ranjan in his first 
statement made by the Negdi to the Magis- 
trate on the 9th. Correspondence of this 
‘class may be attributed to concoction, but 
in estimating the probability of this it has 
to be borne in mind that Gosto and-Rama- 
nath did not escape with Ram Ranjan but 
were kept prisoners by the villagers and 
that even when Ham Hanjan and Umesh 
were brought to Dejuri where Gosto and 
Ramanath were, they were throughout kept 
first under Police observation and then under 
arrest. 

There ‘was, therefore, no opportunity of 
concoction except in the presence and with 
the knowledge of the Police, and the evi- 
dence discloses no such concoction. Nor 
is the opportunity of ooncoction in the 
case ofthe Nagdi obvious if regard be had 
to the statements of the gowalas, who were 
also kept back, and, in my opinion, wrongly 
kept back by the prosecution. The im- 
portance of the story thus told by the 
defence is that it unmistakably points to an 
angry irruption of the villagers into the 
Durga Mela. А 


If this be true the whole story takes a 
natural shape, and the improbabilities are 
smoothed out. Nor is there any unlikeli- 
hood in this story : on the contrary the re- 
cord, with all ita imperfections, discloses 
much that points in the direction of ita 
truth, and supports the idea of an irrup- 
tion and consequent scuffle and exchange 
of blows. Thus one of the prosecution 
witnesses says, there were villagers outside 
the Durga Mela before the occurrence. 
When the place was searched a lathi was 
found, and there is no suggestion that it 
belonged to the acoused’s party: there 
were indications of disturbance in the 
Durga Mela: there were injuries on the 
Nagdi which both assessors think, and in 
my opinion rightly, were genuine and these 
injuries are suggestive of an attack on him 
with a lathi. 

These matters may rot alone amount to 
proof of an irruption and souffle, but they 
certainly encourage the idea that the whole 
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atory has not been placed before ua and 
justify the application here of the view 
expressed by Sir Arthur Wilson in Dhunwo 
Kasi’s case (1) that where witneasos are 
not called without sufficient reason being 
shown, the Court may properly draw an 
inference adverse to the prosecution. 

I certainly infer that the prosecution has 
not placed before us a complete picture of 
what ocourred, but has withheld that which 
would have been favourable to the accused. 
Ido not suggest that the prosecution story 
is wholly false : far from it. 


Thus I am convinced that it wasa blow 
delivered by the Nagdi that caused Bunwari’s 
death, but I am far from satisfied that the 
prosecution have placed before ua the circum- 
stances that immediately led up to this fatal 
blow. 


It may be that Dhan Kristo addreased the 
semindar in terms which were regarded as 
impertinent, and that this village ' magnate 
called out maro salako ог some such 
offensive and provocative expression. But 
I cannot for & moment suppose that he 
meant thereby to instigate the murder of 
his tenant, nor can I believe that the Nagdi 
to whom it was addressed so understood 
it. A cuff, a blow, ors kick was all that 
can have been intended, and curiously 


‘enough in the first information of the 


villagers itis said that after the semindar 
so called ont, the Nagdi kicked Bunwari 
fost and nob until after this struck him ^ 
with the Тайм. Iiis true that the villager 
who gave this information showed an 
anxiety to correct it when he came to give 
evidence. I wholly distrust this correc- 
tion; it is unlikely that the head con. 
stable would write down an expression of 
that kind if ib was not said to him, and 
though his statement was read to him at 
the time, the villager did not then perceive 
the error upon which he promptly fastened 
in the witness-box without any apparent aid. 
Tt is possible that more astute minds than 
his realised that those words might help to 
save Ram Ranjan and Umesh from the 
gallows, and that they should be explain- 
ed away. It ia intelligible that the villagers, 
already exasperated by the high-handed 
action of the semindar, went to their com- 
penion's aid when they heard the semindar’s 
order and saw the kick. If there was an 
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irruption of villagers this would be the prob- 
&ble sequence of events, and the treatment 
of the case by the Public Prosecutor has 
made it impossible for us to hold with the 

‚ assurance requisite on а capital charge that 
this did not occur. 

I wish to say nothing in palliation of 
the sremindar’s conduct or of his exclama- 
tion, if in truth it was uttered by him, 
but Iam unable, on the record as it stands, 
to hold him guilty of instigating Bunwari’s 
murder or even the lathi blow which caused 
Bunwari's death. 

Even if it be assumed that Ram Ranjan 
uttered the exclamation attributed to him, 
the only natural consequence of that was 
the kick described inthe first information. 
That might have amounted to an offence, 
but no cbarge has been made in respect of 
it. In the circumstances, therefore, we have 
no option but to acquit Ram Ranjan, but it 
may be hoped that his experiance of the 8th 
of March wil teach him the danger of 
having in his train aman armed with в 
deadly weapon when he is dealing with his 
tenants: for though he is not proved to be 
legally responsible for the crime, I can 
hardly suppose him to be so callous as to 
contemplate without some remorse his as- 
sociation with the killing of two of his vil- 
Jagers. The Nagdi ів proved to have inflicted 
‘tke blow of which Bunwari died, but I do 
not think the case justifies a conviction 
under gectión 802. At the same time the 
defence has not bean able to establish a plea 
of private defence justifying what he did. 
We, therefore, convict him under section 804 
and pasa on him a sentence of seven years’ rigo- 
rous imprisonmént. The appeal in respect of 
the offence on Hari fails, but the sentences 
wil run concurrently. 

Mr. Norton has told us of the fairness with 
which the Sessions Judge placed materials at 
his disposal for the purpose of the defence. 
This is as it should be,and I am further 
gratified with the treatment by the learned 
Judge of the Assessors ав disclosed by the 
record, and his careful and conscientious use 
of their experience. It ія much to be oom- 
mended and presenta а pleasing contrast 
with the treatment of Assessors which has 
sometimes come under my notice in other 


cases, 
Appeal No. 499 accepted. 


Appeal No.440 dismissed; Оомлойоп altered, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Orman Revision Apprication No. 122 
or 1914. 
August 5, 1914, 
Preseni.—Mr. Fawcett, J. C. 
BULCHAND TAHILRAM.- APPLICANT 


terms 
GHANDHOOMAL RAMBRAKHIAMAL— 


OPPONENT. 
Criminal Proceduie Code (Act V of 1898), ss. 208, 


. 250, 487—Dismissal of complaint for déjawlt—Becond 


complaint on ease facts, whether 
Further inquiry—Discretion. 

_A prior order af discharge dooa not bar the juris- 
diction of the Magistrate to entertain & second 
compleint upon the same facts. 

The mere fact that a complaint hes been dis- 

i Oriminal Procedure Code, 
1s not s foont arene for refusing to entertam 
a second complaint and dismissing it ип 
section 208. Р ы 

Itis purely discretiongry with а Court to order 
ad Inquiry under section 437, Ortminal Procedure 

Application against an order of the City 
Magistrate, Karachi. 

Mr. Hassaram Jashanmal, for the Appli- 
cant. 


Mr. E. B. Bugtant, for the Opponent. 


enxtertaimable — 


Mr. 0. M. Lobo, Assistant Publio Pro- 
secutor, for the Orown. 
JUDGMENT.— The applicant has not 


muoh legitimate grievance as regards the 
dismissal of his complaint, for even if the 
Magistrate’s peon did call out “ Mulchand” 
instead of “Bulchand,” he should clearly have 
gone up and enquired if he was not wanted. 
The sworn statements of the Court Sherishte- 
dar and Naik are alao, in my opinion, entitled 
to more weight than the affidavits filed by 
applicant. I see no reason, therefore, to inter- 
fere with the order of the Magistrate under 
section 259, Oriminal Procedure Code, or his 
subsequent refusal to restore the complaint 
to the file. 

But the Magistrate’s order on the seoond 
complaint made the next day by applicant on 
the same facts is more open to question. 
The order dismissing the complaint is passed 
under section 208, Criminal Procedure Code, 
and the reason given for dismissal is that 
the Magistrate saw no sufficient reason for 
proceeding with another complaint on the 
same facta after the first one had been dis- 
missed under section 259. But, as ruled in 
the cases of Dwarka Nath Mondal v, Bem 
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Madhub Banerji (1), Ohtnnathambi Mudals v. 
Salla Gurusawmy Chetty (2), Emperor v. 
Ohiuna Kaliappa Gounden (3), the prior 
discharge does not bar the jurisdiction of 
the Magistrate to entertain the second com- 
plaint, and the mere fact that the first 
complaint had been dismissed under section 
259 is not, in my opinion, a sufficient ground 
for refusing to entortain the second complaint 
and dismissing it under section 203. It may 
givean additional ground for refusing to 
proceed upon the complaint, but by itself it 
seems tome insufficient, because it is not 
a ground which relates in any way to the 
merits of the complaint, more especially as 
the Magistrate had in this case issued process 
on the first complaint. 

The Assistant Public Prosecutor urges that 
the Magistrate’s order implies that the com- 
plaint itself is of a trivial and vexatious kind 
which should not be proceeded with, but 
there is nothing in his order to that effect; 
At the same time it is purely discretionary 
with this Court to order further inquiry 
under section 437, Criminal Procedure Code, 
and having regard to the nature of the com- 
plaint, I do not think that such ‘enquiry 
should be ordered, unless applicant (1) pays 
into Court any expenses incurred by Govern- 
ment under section 544, Criminal Procedure 
Code, in connection with the first complaint 
which was dismissed, and (2) executes a 
bond, with one fit surety, undertaking to 
pay the reasonable costa of the accused (such 
costs to be assessed by the City Magistrate 
whose decision thereon shall be final) in the 
event of his being acquitted or discharged, 
and such acquittal or discharge not being 
reversed on appeal or revision by a competent 
Court. 

Asa precedent for the latter condition, I 
may cite section 526 (5), Criminal Procedure 
Code. 

The applicant having duly complied with 
these conditions (which had already been 
intimated to and accepted by him), I direct 
the City Magistrate under 
Criminal Procedure Code, to make further 
inquiry into the second complaint referred 
to above. 

Further Inquiry derecied. 


(1) 28 C. 652,50 W.N.457 (Е. Bo. 

(2) 28 M 810, 2 Or. L J 758; 2 Weir 825(a). 

(8j 29 M. 126, 1 M. L. T. 81; 16 M. L. J. 76; 8 Or, 
І. J. 274 (Е. В.), 
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. PUNJAB OHIEF COURT. 
Свтміклт, Revision Patrrion No. 1207 or 1914. 
December 14, 1914. 
Present.— Мг. Justice Scott-Smith. 
GANDA SINGH акр AROTHER— ÜONYIOTS 

PETITIONERS і 


teres 
EMPEROR—Raspor pent, 

Sentence—Huit caused to complainani~ Conviction 
of accused — Defence story believed by Appellate Court — 
Reduction of sentence 

The accused were convicted of ha trespaaso 
into the haveli of the complainant and beaten nes 
causing severe injuries, and then having carried him 
to a house of one of the accused, where they charged 
him of having entered the house to commit theft. 
The accused were sentenced to 1m prison- 


rigorous 
ment for eight months, including one month’s solitary 
confinem 


ent The Sessions Judge in a "believed 
the version of the aocusod and Ту кран! all tho 


witnessos for the prosecution, but maintained the 
sentence. 


Held, that under the circumstances the sentenoe 
originally imposed should not hare been maintained, 
as the acoused met with provocation and could 


hardly be blamed for gi the would-be thi 
Шит ving thief а 


Petition, under section 4390f ActV of 1898, 
fcr revision of the order of the Additional 
Sessions Judge, Amritsar Division, at 
Gurdaspur, dated tho 14th April 1914, modify- 
ing that of the Magistrate, first Class, Gurdas- 
pur, dated the 10th March 1914, convicting 
the petitioners. 

Lala Dharm Das Suri, for the Petitioners, 


JUDGMENT.—-The learned Sessions Judge 
says: “The story told by the prosecution 
witnesses that the appellants (Ganda Singh 
and Harnam Singh, present petitioners) beat 
Makhu while he was sleeping in his havelt, 
and then carried him to Ganda Singh, appel- 
lant’s house and shut him up there, 
and afterwards concocted the story that he 
had entered the honse in order to commit 
theft, is to my mind a good deal more improb- 
able than the defence theory that Makhu 
and two other men entered Ganda Singh’s 
house to commit theft, and that the two other 
men гап away and Makhu was caught and 
shut up in the house.” ` 

He has then gone on to discuss the evidence, 
and has held that the defence theory is 
correct. 


Under these circumstances I think that 
the sentences originally imposed should not 
have been maintained. Petitioners mot with 
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great provocation and could hardly be blamed 
for giving the would-be thief a sound beating, 
That they did give him a severe beeting 
is clear from his condition, even though all 
the prosecution evidence has been rejected 
by the learned Sessions Judge. І, therefore, 
allow the revision so far as to reduce the 
sentence to one of three months’ rigorous im- 
prisonment on each of the petitioners. 
Revision partly allowed. 


—— 


MADRAS HIGH. COURT. 
Onnuxan Ravisrox Casa No. 489 or 1914. 
Ormar Ravisios Petition No. 369 

or 1914. 

December 17, 1914. 
Preseni.—Mr. Justice Oldfield. 
KUMBOLA GURAVADU AND OTHERS— 

AOcUsED—PTITIONWEB 


a oe 


versus 
YERAGATIPALLI KRISTNA REDDY— 
COMPLAINANT—RBSPONDERT, 

Penal Code (Act XLV of 1800), sa. 143, 841— Bestraint, 
when amounts to offence. 

The restraint, to amount to an offence under 
section $41 of the Indian Penal Code, must be 
directed to & person and not to anything else. 

Acting Government Pleader v. Venkatachala Mudalt, 
1 Weir 341; Emperor v. Rama Lala, 10 Ind. Oas. 
177; 15 Bom. L. B. 108; 14 Or. L. J. 177, followed. 

Petition, under sections 436 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Sub-Divisional Magistrate of Gudur, in 
Oriminal Appeal No. 37 of 1918, preferred 
against that of the Stationary Second 
Class Magistrate of Gudur, in Calendas Case 
No. 408 of 1913. 

Mr. P. Narayanamerth, for the Peti- 
tio te 
for the 


ners. 
The Publio Proseoutor, Govern- 


ment. 

ORDER.—The &ooused were convicted of 
offences punishable under sections 143 and 
841 of the Indian Penal Code. 

It is argued here that the convictions 
under the former were wrong, because there 
was no evidence to justify a finding that all 
the accused had any common object. There 
was, however, no suggestion that the accused, 
who were merely present, had any other 
business at the spot except to assist, if neces- 
gary, those who did overt acte, and the 
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nature of the spot, a sandy tract, used for 
casuarina planting, negatived any presump- 
tion that they were there for any other 
purpose or merely by chance. There was 
moreover no evidence to that effect. In 
these ciroumstances the lower Oourt-was 
justified in ita conclusion. 

Next, it is contended on the strength of . 


“Acting Government Pleader v. Venkatachala 


Mudals (1) and Emperor v. Rama Lala(2), that ` 
none of the accused were guilty of using 
criminal force, because those directly respon- 
sible merely stopped the bullocks and carts 
and did not stop lst prosecution witness or 
the others driving them, who were throughout 
at liberty to proceed. Section 341 no doubt 
refers only to the restraint of persons, and 
it is not found and cannot be assumed that 
lst prosecution witness and the others were 
on the carta or that they were prevented from 
proceeding. And accordingly the convictions 
of an offence punishable under section 841 
must be set aside. 

But there remains that under section 148. 
Tt requires proof only of an assembly with 
the common object of obstructing the use of ' 
a right of way by meansof ariminal force; 
and the lower Court had, I think, evidence 
to justify a finding in favour of the ‘existence 
of such object, inasmuch as it found that 
accused actually stopped the carts, and the 
natural presumption might fairly be taken 
to be that they wanted to stop the persons 
with them. This presumption is not rebut- 
ied by anything on the reoord, there being 
no evidence of anything said by the accused 
to distinguish between the stoppage of the 
carts and that of the men and no circum- 
stances indicating that they limited thei 
purpose to the latter. The objection to the 
convictions under section 148, therefore, fails. 

The petition is accordingly allowed only 
to the extent that the convictions of an offence 
punishable under section 341 are set aside, and 
the fines of 6th, 9th, llth, 13th, 18th, 25th 
and 26th accused are reduced to Ha. 40 each 
on that account, and the fines of the other 
accused convicted, to Ha. 7 each. In other 
respects the petition is dismissed. 

Order partly set aside 
. and partly maintasned. 
(1) 1 Weir 841. 


E n E ныны В. 103; 14 Or. L 
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BHAGWAN BAKHSH SINGH r, SURAJ ВАГІ SINGH. 


OOURT OF THE BOARD OF REVENUR, 
. UNITED PROVINOES. | 
Ravaxum Petition No. 67 or-1912-13 or 
Ѕогтлирсв DISTRICT. 
November 18, 1914. 
Preseni.—-Mr. Tweedy, 8. M, and 
Mr. Holms, J. M. 
Raja BHAGWAN BAKHSH SINGH— 
DzeFESDANT— APPELLANT 


З vertus Й 
SURAJ BALI SINGH —PrAINTITF— 
RESPONDENT, 

Oudh Беті Act (XIII of 1888), s 48—Heirs of a 
deceased tenant—Joint Hindu yn member of, clasm 
of— Widow of deceased tenant, right ^ 

A member of a joint Hindu a comprising 
himself and a deceased tenant, if not aioe te bea 
co-tenant with the latter, cannot, under section 48 of 
the Oudh Rant Act, succeed as heir to the deceased's 
holding, so long as the deceased’s widow is alive. 

Appeal from the decree of the Officiating 
Commissioner, Fyxzabed, dated 21st April 
1913, upholding the order of the Assistant 
Oollector, Sultanpur, dated Ist November 
1912. 

Babu Rudra Dat Singh, for the Appellant. 

Babu - Hargovind Das, for the Respondent. 


JUDGMENT. 
Horus, J. M. (November 11h, 1914) —It has 
."been held that Lachhman Singh was an ordi- 
-nary tenant. There is nothing to show that 
the land was given to any of his ancestors be- 
fore him and presumably he was the firsttenant. 
It is argued by the respondent that, as respond- 
ent and he were members of a joint family, 
‘therefore, respondent had an equal interest 
in the holding with Lachhman Singh. I 
cannot accept this view. The holding was 
Lachhman Singh's only, and there- is no 
evidence whatever that the respondent was 
co-tenant with him. This being so, so long 
as the widow is alive, respondent cannot 
succeed as heir to the holding under section 
48 of the Rent Act. 

I would set aside the Cassa buds 8 
order and restore that. of the Assistant 
Collector, the- respondent paying . costs 
throughout. - 

Twrupr, S. M.—I concur. 


Appeal allowed. 
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MATHRA DASS €. MUHARRAM DIN, 


PUNJAB OHIAF OOURT. 
Отти, Revision Paririox No, 1091 or 1913. 
October 29, 1914. 
Preseni;—Mr. Justice Ohevis. 
MATHRA DASS AND OTHERS—PLAUITIFIS — 
PETITIONERS 


versus 
MUHARHRAM DIN AND OTHERES— 
Оағяхрантв---Вивроириктв. 
Revision—Material wiegulanty—Judgment without 
considering whole evidence—Pwunjab Courts Act (IV of 


'1012), a 70—Civil Procedurs Code (Act V of 1908), 


О. XLI, r. 81—Post card wath post mark. 

Where e Court pessos & Judgment in the following 
words 

ста view of bhe post marko! охаш th, 1908, 
Post of Sasol, I do not consider thi of 
Muharram Din on the doed as proved." 

Held, that the judgment does not show thet the 
evidence on the record has been fully weighed and 
considered, and, therefore, does not fulfil the uire- 
ments of Order XLI, rule 81, of Civil Procedure бойы, 
1906, and is liable to be set aside on revision. 


Petition,. for revision, under section 70, 
Punjab Courts Act as amended, of the dearee 
of the District Judge, Kangra, at Dharmaala, 
dated the 25th June 1913, affirming that 
of the Munsif, second Olass, Kangra, dated 
the 25th October 1912, dismissing the 
claim. 

Bakhshi Tek Chand, for the Petitioners. 

Mr. Badr-ud-Din Qureshi, for the Respond- 
ents. . 

JUDGMENT.—The main question is 
whether defendant No. ljoined in executing 
the bond. The bond was executed on 6th 
November 1908. Both sides produced evidence. 
One piece of defendant’s evidence was a post 
card, professedly: written by him on 8th 
November 1908, at Ohitan village, and posted 
on the 7th November at Sasoli Branch 
Post Office. 

The first Court, after diseases all the 
evidence fully, held, mainly on the strength 
of this post card, that thedefendant No. 1 waa 
pot at Nadaun where the bond was executed 
on Ње 6th November 1908. 

The District Judge dismiased the appeal by 
the following curt judgment: ‘In view of 
the. post card bearing the post mark of 
November 7th, 1908, Post Office Sasoli, I 
do ngt consider the signature of Muharram 
Din оп the deed as proved.” : 

Such а judgment does not fulfil the require- 
ments of Order XLI, rule 31, io the 
provisions of which I would call the atten- 
tion of the learned District Judge. 
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' The decision of the lower Courts" may or 
may not be correct, but the judgment of the 
District Judge does not show that he has 
fully weighed and considered all the evidence 
and I must send the case back for re-hearing 
of the appeal. 

І may note that the District Judge seems 
to have assumed that the production of the 
post card is proof ofdefendant No. 1’s presence 
at Sasoli on the 7th November 1908. 
Plaintiff challenges the genuineness of this 
post card. Apart from the possibility of 
defendant having written a card which he 
got some one else to post for him at Sasoli 

-on the 7th November, (a theory which seems 

to me rather improbable) there is to be 
considered the possibility of this post card 
-never having been in existence on 7th Novem- 
ber 1908, and néver having really passed 
through the post at all. 

The connivance of а postal subordinate 
is all that is needed to geta card marked 
witb any post mark desired. And in this 
particular case І note that the post card ів 
addressed to a man at Bharwana, but there is 
no Bharwana post mark to show that the card 
ever reached Bharwana. 
` І accept this application, ‘set aside the 
District Judge's decision, and return the. 
appeal to the District Judge for re-hearing. 


Petition accepted. 


PUNJAB ОНІЕЕ COURT. 
Secoxp Ст, Appmat No. 573 or 1911. 
July 4, 1914. 
Present:—Sir Alfred Kensington, Kr., 
Chief Judge, and Mr. Justice Shah Din. 
NUR MUHAMMAD AND OTHERS—PLAINTIFFS 
APPELLANTS 
versus 
Musammat ALLAH WASAT AND OTHERB— 
: Duryexpantsa——Respompents. 
Alienation—Khakhi Jata of Mousa Salshan, Tahsil 
Musofargarh—-Transfer of landed property to wife in 
heu of aharei dower, cqlidity of—Sale—Registration— 
Docewment thirty yeas а old—Presumphion— Eridence Act 
Ugi of 1872), s. Q0—Regiıtralion Act (XVI af 1908), s. 17. 
А ong Khakhi Јањ of Монза Balihan in Tahsil 
uin a sonless proprietor can validly trans. 
fer his holding to his wifo in liou of shara: dower. 
The wife has abeoluto power of 
- property thus transferred to her, consequently a att 
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of it to hor daughter is valid by oustom and oanno 
be challenged by the revorsioners of her husband, 

A document thirty years old coming out of 
proper custody is tobe presumed genuine under 
section 00 of ‘Bot I of 1872. 

According to Muhammadan Law а gift by 
husband of landed property in lieu of dower m favour 
of his wife is tantamount to & sale, consequently such 
a deed of gift in lieu of dower below Re. 100 does 
not require registration although the real value of 
the immoveeble prope thus transforred exceeds 
that amonnt and as such is admissible in evidence. 


Second appeal from the decree of the 
Divisional Judge, Jhelum, dated the llth 
February 1911, varying that of the District 
Judge, Muzaffargarh, dated the 22nd May 
1911, decreeing claim. 

Mr. Nand Lal, for the Appellants. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Respondents. 


JUDGMENT.—One Khair Muhammad or 
Khairu, а Khakhi Jat of Mausa Salihan, 
Tabsil Muzaffargarh, settled a half of his 
land, which now measures 454 kanals and 7 
marlus, on his wife Musammat Qaim Khatun, 
in lien of dower by an unregistered deed, 
dated the 10th January 1876. He died in 
1884 leaving his widow, Musammai Qaim . 


. Khatun, and a daughter, Musammat Wasai: 


Mutation of the whole land left by Khaira 
was made in dne course in the name- 
of Musammat Qaim Khatun and she remain- 
ed in possession of it. In October 1907, 
she made a verbal gift of half of the land, 
454 kanals and 7 marlas to her daughter 
Musammat Wasai, and she exchanged the 
remaining half of the land (+. e. 454 kanals 
and 7 marlas) with certain land owned by 
her son-in law, Muhammad Hassan in Mausa 
Pind Ishaq. Mutation in respect of the land 
exchanged was effected in the name of 
Musammat ава and in Muhammad 
Hassan’s name, respectively, on the 9th 
January 1908. 


On the 28th July 1908, the plaintiffs- 
appellants who are nephews of Khairu 
brought two suits to obtain, declaratory 
decrees to the effect that the gift and the 
exchange in question made by Musammat 
Qaim Khatun in favour of her daughter and. 
with her son-in-law, respectively, shall not 
affect their reversionary rights in the Jand 


“so dealt with after the death of the widow. 


decreed both the 
the learned Divi- 
mainiaining the 


The District Judge 
anits; but on appeal 
sional Judge while 
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District Judge's deoree in respect of the 
land which was the subject-matter of the 
exchange, set aside the decree relating to the 
land gifted by the widow to Musammat 
Wasai and dismissed the plaintiffs’ suit 
regarding that land. 

.The plaintiffs have preferred a further 
appeal to this Court from the Divisional 
Judge's decree dismissing their suit regard- 
ing the last mentioned portion of the land. 

This land is covered by the unregistered 
deed, dated the 10th January 1876, executed 
by Khairu in favour of Musammat Qaim 
Kbhatun and in regard to that deed the two 
questions which we have to deoido are, (1) 
whether it is а genuine deed; and (2) whether 
it required registration &nd not being regis- 
tered is inadmissible in evidenceP 


As regards the genuineness of the deed both 
the Courts below have recorded a concurrent 
finding in favour of the defendants. But they 
have differed on the question whether the 
deed was compulsorily registerable or not; 
the District Jndge holds that it was com- 
pulsorily registerable and not being register- 

^ed is inadmissible in evidence, while the 
Divisional Judge is of opinion that it did not 
require registration and can be admitted in 
evidence. The Counsel for the plaintiffs- 
appellants has contended before us that the 
deed is a forgery, and he has suggested that 
it was forged probably shortly before his 
clients instituted their suits. The deed 
purporta to have been attested by nine 
witnesses of whom four were lambardare, its 
contents afford intrinaio evidence of the deed 
being a genuine one; end it has all the 
appearance of being an old document and 
has been produced from proper custody. We 
agree with the Courts below that under section 
90 of the Evidence Act this deed which is 
more than thirty years old must be presumed 
tobe genuine. This presumption has, in no 
way, been rebutted by the plaintiffs, in faot, 
their own witness, Budhan lambardar, who 


is an attesting witneas to the deed proves ita 2 


execution by Khairu; &nd the evidence of 
Gaman, lamburdar, produced by the defendants 
to prove his attestation of the deed, may be 
left out of account as he ввув that he cannot 
identify the impression of his seal on the 
deed. Taking, then, the due execution of 
the deed by Khairu as established the next 
question for decision is as to whether it 
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required registration or not. By this deed 
Khairn transferred half of his moveable and 
immoveable property in lieu of dower; the 
amount of dower is not specified in the 
deed but it is referred to ая дас mehr sharas 
which indisputably is less than Rs. 100. 
It is obvious that if the deed be 
regarded as a deed of gift in respect 
of the immoveable property covered by it, it 


' evidences what is known in Mubammadan 


law asa Arba bil twas which is tantamount 
to a sale of the property gifted. By this deed, . 
therefore, Khairn trausferred half of his 
estate to his wife, the consideration for the 
transfer being hag meAr-t-sharat t.a, an 
amount of dower leas than Re. 100; and in 
these circumstances, the deed in question did 
not require registration under the Indian 
Registration Act. It follows that the deed is 
admissible in evidence; and this being the case, 
we have next to consider what rights were 
acquired by Musammat Qaim Khatun in the 
land that was gifted to her in lieu of dower 
by Khairu. By virtue of this gift Musammai 
Qaim Khatun became owner in her own 
right of half of her husband's estate, 4. e., 
of 454 kanals and 7 marlas, and as neither 
during Khairu's life-time nor after his death 
was this gift ever disputed by his collaterals, 
Musammat Qaim Khatun had overy power to 
deal, as she chose, with the land in question 
in 1907. She made a gift of it to her own 
daughter and had mutation effected in her 
name, and the present plaintiffs-appellant, as 
collaterals of Khairu, had no pqwer by oustom 
to contest the validity of that gift. 

For the reasons given we agree with the 
Divisional Judge in holding that the gift by , 
Musammat Qaim Khatun in favour of Musam- 
mai Wasai in respect of 454 kanals and 7 
marlas was valid; we accordingly maintain 
the decree of the Divisional Judge and dismiss 
this appeal with costs. Counsels fee Ha. 50. 


Appeal dienussed, 


584 
RAM UDAR SINGH ©, WILLIAM OOX. 


CALOUTTA HIGH COURT. 
Sacoxp Оту, АррвАт No. 1914 or 1908: 
August 17, 1914. 

Present: —Mr. Justice D. Ohatterjee and 
Mr. Justice Beachorott. 

RAM UDAR SINGH amp orHaRs— 
PLAINTIFRS——À PPEELAM ГВ 


тегиз ‘ 
Mr. WILLIAM ООХ amp ormarg— 
Duraxdante—Ruspospants. 


+ mortgage 
Registered document—Oovenant not 
Bengal Tenancy Act (VIII of 1885), за. 88 (8), 88 
. —Enoumbrance on part af holding, whether ewmcum- 
branos on whole. 

Wheré а pertof an oocupanoy holding nöt trans- 


ferable by local custom or usufruc. 
tuarily mortgaged by a registe distant with 
the coronant not to surrender, and the mortgagor 
surrendered ee 


Hald, that .a&& the encumberance is by а registered 
document and the surrender was without the consent 
af the Lary ensign ана ndet icon 
86 (8) of the Bengal Tenancy 

Ar encumbrance ТРИКО 
encumbrance оп the whole. 


Second appeal from a decision of the 
District Judge of Moxaffarpore, dated the 
8rd July 1908, reversing that of the Munsit 
of Motihari, dated the 28rd December 1908. 
Ted Dwarka Nath Mitter, for the Appel- 

nt. 

Babu Sorosht Oharan Miter, for the Re- 
spondents. 


JUDGMENT. 


D. Osarransan, J.—The defendant No. 1 
had an ocoupancy holding which was not trans- 
ferable by local onstom or usage. He gave 
an usufructuary lease ofa portion of this 
holding to the plaintiff by а registered 
‘document and made an express covenant 
not to surrender his jots to the landlord; in 
breach of this covenant, however, he surren- 
dered his jote to the landlords who dispoaseas- 
ed the plaintiff and settled the remaining 
pottion of the jote with a relation of defend- 
ant No. 1; the plaintiff sued for recovery 
of possession with mesne profits. 

The Court of first instance gave a decree 
to the plaintiff holding that the surrender 
was collusive. The learned District Judge 
has dismissed the suit holding that no 
collusion was made out. 

It is contended in second appeal before 
us, that even if no fraud or collusion is 
made out the plaintiff is entitled to succeed 
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as the surrender made without his consent 
is not valid and cannot deprive him of 
hia rights; reliance is placed on section 86 
(6) of the Bengal Tenancy Act which 
subject 
to an incumbranoe secured by & registered 
instrument, the surrender of the holding shall 
not be valid unleas it is made with the 
consent of the landlord and the incum- 
~branoer.” The learned Vakil for the res- 
pondentes, on the other hand, contends that 
this sub-section applies only where the 
whole holding is under an incumbrance and 
could not have been intended to apply to 
& caso like the present in which & part 
only of the holding is incumbered. He 
further contends that such в construction of 
section 86 (6) would offend against the 
express provisions of section 88 which 
provides that no division of a holding will be 
binding upon the landlord unless it is made 
with his consent. Не relies on the cases of 
Rajendra Kishore v. Chandra Nath Dutt(1) and- 
Ganga Chandra Chowdhury v. Alak Ohand 
Shaha (2), Krishna Chandra Dutta Chowdhury 
v. Khtran Bajania (8). I think the conten- 
tion of the appellant is sound and ought to 
be allowed; the incumbrance here is Бу в 
registered document and the surrender was 
without the consent of the plaintiff, the 
surrender is, therefore, invalid. 

As regards the arguments addressed on 
behalf of the respondents І do not see how an 
incumbrance upon a part of a holding is 
not an inoumbrance on the whole. A 
burden upon a part of & holding is & burden 
upon the holding taken as an undivided whole. 
Nor do I see how the appellants’ construction 
of section 86 (6) offends against the provisions 
or the principle of section 88. It ів true the 
landlords have after the surrender settled 
the part not covered by the plaintiffs 
serpeshgs with a third person and the effect 
is & division of the holding; this division, 
however, is one made by the landlords 
themselves hy treating the unencumbered 
portion asa separate entity and assessing 
a separate rent upon it. 

The cases relied upon do not help the 
respondents. The case of Rajendra Kvshore 
v. Ohandra Nath (1) was & case in which it 


1) 12 0. W. N. 878 
2) 18 Ind. Oas. 906, 17 О W. N. 606 
8) 8 O0 L J. 222; 10 0. W. N: 400. 
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was held that there was abandonment by ^ 


the tenant. The case of Ganga Ohandra 
Ohowdhury v. Alak Ohand Shaha (2) waa 
one of the surrender of a part of a holding 
and section 86 (6) was not referred to in 


that case. In the case of Krishna Chandra Dutta. 


Ohmodhwry v. Кытан Bajama (3) the usufruc- 
tuary mortgage of the entire holding for an 
indefinite time was held to be in breach of the 
conditions on which the tenant held his land. 
None of these cases decided any question 
under section 86 (6). 
hand our express decision of this Court 
in the case of Husain Bibi v, байи Mah- 
mod Strcar (4) in favour of the appellant. On 
general principles also I think the respondents 
have no reason to complain. In the case of 
Walter v. Yalden (5), Mr. Justice Ohannell, 
Jays down the law on this subject in England 
thus: “The law is that a lessee can only 
give title to his ‘lessor by a surrender to 
the ваше extent that he could give it to 
another person by his assignment. If the 
leasee has created under-leases, the under- 
leases remain notwithstanding the surrender; 
the lessee cannot assign his term to any 
one else во as to put an end to those under- 
leases. But that I think is only an example 
of what he oan and cannot do; the point 
ia thet he has no power to effect by 
surrender anything, that he could not do by 
assignment to a third person; the reason 
being that he cannot convey to his landlord, 
any more than to any one else, anything 
that he has not got himself.” Bec- 
tion 86 (6) of the Bengal Tenancy Aot 
embodies the same principle within certain 
bounds and is quite consistent with justice, 
equity and good conscience. It was in- 
tended, no doubt, fo prevent frand and 
collusion and no frand or collusion of the 
landlord is proved in this case, but the 
conduct of the tenant was certainly frandu- 
lent and in violation of his express contract 
not to surrender and І have no hesitation in 
decreeing this appeal with coste. 


Bracuorort, J.—I agree. 
IP Second Appeal No. 2955 of 1911. 

(1902) 2 К. B. 804 71 L. J. К. B. 608; 87 L. T. 
* 97; 61 W. В. 46 18 T. L. В. 668. 


Appeal deoreed. 
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PUNJAB OHIEF OOURT. 
Baocoxp Orvis Аррват, No. 1014 or 1910. 
May 12, 1918. 
Prasent:—BSir Arthur Ried, Кт; Ohief Judge, 
and Mr. Justice Kensington. 
BUTA SINGH—DumnxpbANT—-À PPRLLANT 
а DOT Sts 
LAL SINGH AND OTHA3RS—PLADCTIFES AND 
JIWAN SINGH лир ormis— DargupANTS— 


fus ir own individual shares —Wstoppel—Evidence Асі 
1 of 1872), в. 115. 

Where some of the heirs of a deceased person 
sue to get possession of the deceased’s property they 
are restricted to their own individual shares if such 
shares can be ascertains], and they have no right to 
recover whole of his property even if the remaining 
heirs have distinctly declined to make any claim. 
This rule equally applies whether the contest is 
between two sets of the reversioners or reversioners 
and s stranger whois unable to establish any prima 
facte right at all. 

Keeor Singh v. Ganga Bing 
Basonta v. Indar, 51 P. LLB 1 Bing. 
Gulab Singh, 238 P. W. В. 1906, 111 а, 1908; 


rest 


a stranger by reason his 
from him (stranger) & small partion of that property. 
Second appeal from the dearee of the 
Additional Divisional Judge, Lahore Divi- 
sion, dated 80th May 1910, confirming that 
of the Sub-Judge, first Olass, Lahore, dated 
the 80th July 1909, decreeing the claim. 
Pandit Ram Bhaj Data and Lala Tsrath 
Ram, for the Appellants. 
Messrs. Braodway, Gobind Ram and Pandit 
Jowala Parshad, for the Reapondents. 


JUDGMENT .—In thie case the lower Courts 
have concurred in giving plaintiffs a decree 
in full for posseasion of 3,081 kanals in Mausa 
Paji and for & declaration protecting their 
rights as reversioners in respect of 229 
kanals in Mausa Sunder. The land in mit 
belonged to Khazan Singh of Paji, who died 
in or about 1908 leaving a young widow 
aged 20 or 22 years. 

Khazan Singh had no near relatives of 
any sort, Looking to the entries in the 
pedigr e-teble of Мама Paji bis heirs 
appear to be the plaintiff as to 19/48 
shares and the forma defendants Noa, 
9 to 11 as to 29/48ths shares. Even these 
collaterala are some sixteen degrees removed, 
but in the absence of nearer collsteralg 
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or of any claim to escheat on behalf of 
Goverhment they would be entitled to receg- 
nition аз reversioners of Kharan Singh, 
after the death or re-marriage of hia widow. 


Very shortly after the death of Khazan 
Singh, his widow, onthe 25th August 1903, 
executed what is described by the lower 
Courts, as a deed of acquittance, but what 
for all practical purposes is a deed of 
sale in favour of Buta Singh, defendant 
No. 1, & resident of Sunder distant some 
20 miles from-Paji. This Buta Singh was 
a young man of 20 and he ostensibly 
purchased the whole large area concerned 
on a promise of maintenance to the widow, 
the value of the maintenance being taken 
for purposes of stamps at Rs. 1,000. As a 
matter of fact practically nothing can have 
been paid seeing that the widow herself 
re-married elsewhere within two months of 
the sale. On the strength, however, of this 
very suspicious transaction Buta Singh 
succeeded in obtaining & mutation order in 
his fayour on the 19th May 1905, and the 
plaintiffs have thereupon come into Court 
by в suit instituted in July 1907. The 
case for Buta Singh is that he did not 
really take the land merely in hia capacity 
of vendee so much as by rightof inheritance 
аз being a nearer collateral of Khazan Singh 
than latter, the plaintiffs or the pro forma 
defendants. Somewhatstrangely thisallegation 
of a right by inheritance was accepted by 
the Revenue Officer when the case came 
before him on the mutation proceedings 
of the 19th May 1905. There is really 
nothing to support Buta Singh’s claim as 
an heir beyond the entirely inconclusive 
eutries in the pedigree-table of village Paji 
and Sundar. It is no doubt conceivable that 
Buta Singh may really be descended from 
& somewhat less remote common ancestor 
of Khazan Singh than that of the plaintiffs, 
but the evidence to establish even that 
highly questionable point is entirely wanting. 
The pedigree-table of Маша Sunder shows, 
Butea Ringh descended from one Sahib 
‘Singh who had emigrated from Paji. 
Neither that table пог the pedigree- 
_tablo of Paji gives any clue to enable 
Sahib Singh to be directly traced from п 
eom-non ancestor of Khasan Singh by the 


-most favourable construction of the entries. 


“there is a дар of several generations 
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rendering it absolutely impoasible to trace 
Buta Singh’s ancestors in the Paji’s table. 
The whole of this part of the case has 
been very carefully discussed by the lower 
Court and we entirely agree in this con- 
clusion against Buta Singh. 

Hven if Buta Singh’s relationship could 
be established much more conclusively 
than it has been, we should still hold, so 
far as he is concerned, the case is clearly 
one of abandonment for such an extraordi- 
narily long time that he oonld not now 
assert even а right of collateral succession. 
He and his predecessors had given up 
whatever connection they may once have 
held with village Рај for generations, 
going back to a period long before the 
introduction of British rule and it would 
be quite unsafe for the Civil COourta to 
attempt to adjudicate on Buta Singh’s 
righta with nothing more to go on than 
vague tradition. 


The appellant, Buta Singh, has been 
equally unsuccessful in attempting to prove 
something in the nature of either estoppel 
or acquiescence on the part of the plaintiffs. 
All this part of the case has been thoroughly 
discussed by the learned Divisional Judge 
that we need not refer in further detail 
to the arguments of defendant’s Pleader 
based upon certain alleged leases and desrees 
of produce and on the fact that two of 
the plaintiffs and pro forma defendanta have 
jointly allowed Buta Singh to redeem 
from them a petty mortgage for Ва. 300. 
It is enough to вау that no sort of estoppel 
or acquiescence has been established. 

If the matter rested there we shotld 
have no hesitation in confirming the decrees 
of the lower Oourta in favour of the 
plaintiffs as against Buta Singh. But it has 
all along been contended by the latter that 
the plaintiffs are themselves entitled to 
not more than their 19/A8tha share ag by 
pedigree, and that there iB no justification 
for giving them a decree in full for the 
whole of the land in suit. This part of 
the case haa not been carefully dealt with by 
either of the lower Oourta. It has not been 


: referred to at all by the first Соот, ав it should 


have been with reference to issue 6 in the 
case, while it has been dealt with very briefly 
by the learned Divisional Judge in the 
last paragraph of hijs otherwise conclysiye 


Vol XXVII] 
ВАВА DIN 7, BAN8RAJ. 


judgment, and no real reason has been given 
why the plaintiffs should succeed to the 
extent of more than their own share. No 
reference has been made to authorities 
bearing on the point and we are not aware 
ofany ruling which will justify the Courts 
in awarding to plaintiffs more than their 
strict share. It is true that the defendants 
2 to Il did not admit the rights of Buta 
Singh and only. said that they were too 
poor to join the plaintiffs ina suit of the 
kind, but nonetheless it must be taken 
that they are not prepared to claim their 
share from Buta Singh either because they 
ate umwilung to risk the expense of suit 
or because they may be satisfied in their 
own minds that Buta Singh has some sort 
of status as & collateral heir even though 
he is unable to prove it by authentic evidence. 
So far as we are aware the invariable rule 
of this Court has been, in such cases, to give 
the plaintiffs only such share as they can 
establish in their own right. The lower 


Appellate Court has looked into the matter. 


and found this share to be 19/48ths, and this 
has been admitted by the defendant Bata 
Singh in paragraph 3 of his appeal to the Divi- 
sional Court and in paragraph 10 of his appeal 
to this Court. We gee no reason for supposing 
that the plaintiffs’ share has been incorrectly 
calculated. In the ruling Kesar Singh v. 
Ganga Singh (1) a majority of the Judges 
held in в somewhat similar case that the 
rights of the plaintiffs are limited to their 
own shares if auch shares can be ascer- 
tained. The same line of argument has 
been adopted in Civil Appeal No. 57 of 1900, 
decided on the 9th December 1902, and 
ublished ав 51 Punjab Law Reporter 1903 
Basanta v. Indar (2)] and again in Civil 
Appeal'No. 189 of 1908, decided on the 
15th January 1908, and published as 36 
Punjab Weekly Reporter 1908 [Him 
Singh v. Gulab Singh (3).; We do not 
think that it makes any difference in the 
argument whether the contest is between 
two seta of reversioners or between the rever- 
sioners and an outsider who can establish no 
prima facie right at all, we must take it that 
the plaintiffs are restricted to their individual 
shares and that they have no right to recover 
the whole of the land where the remaining 

1) 2P R 1882. 

9) 61 P. L. В. 1008. 

id 80 P, W. B, 1908 111 P. I, В. 1908, 


INDIAN OASES. 


587 


reversioners have distinctly declined to make 
any claim. On this pointalone we differ from 
the lower Courta. 

The -result is that we must accept the 
appeal to that extent. The decree of the 
lower Appellate Court in plaintiffs’ favour is 
set aside and in place thereof we giva~ the 
plaintiffs a decree for both possossion and 
declaration to the extent of 19/A8ths share 
in the areas claimed. It follows, as admitted 
by Connsel on both sides, that the decree 
will be conditional on plalntiffs’ paying to 
the defendant Buta Singh the sum of Rs. 291 
being 19/48ths of the Rs. 736 to which he has 
been found entitled. Weare informed that 
this Re. 736 has been already paid to Buta 
Singh in full and if this is correct the 
plaintiffs will accordingly be entitled to 
recover Rs. 445- from Buta Singh when 
required to surrender the 29/48tha share of 
the land in snit, which ia now deareed in hia 
favour. As the plaintiffs have eventually 
succeeded to something less than half of 
their original claim we direct that the 
parties shall pay their own costs thorough- 


out, 
Appeal accepted, 


OUDH JUDICIAL COMMISSIONER'3 
: COURT. 
Bacoxp Суп, АрриАт, No. 284 or 1913. 
. December 22, 1914. 
Present: —Mr. Kanhaiya Lal, A. J. O. 
BABA DIN —PrArNTIFF—ÀPPRLLANT 
К versus 
BANSRAJ амр OTHERS- -DEFENDANTS — 
Ңазроноктв. 


Hinds Law—Jows family—Family business carried 
on—~Debt contracted for family business—Oreditor not 


implied authority to contract debts for its purposes, 
and the creditor ія not bound to inquire into the 
finances of the business, es long ал that business 
forms the purpose of the debts, in order to bind the 
whole family thereby, because the power to contract 
debts is moidental to the carrying on of the basineas, 
from which the family derives ite meena of snbaistenoo 
&nd support. 
ji Tarachand v. Bank of Bombay, 2 Ind, 
Qna. 178; 84 В. 72, 11 Bom. І. B. #55, referred to, 
H H 4 
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Appeal from the decree of the Additional 
Judge, Lucknow, dated 80th April 1912, 
reversing that of the Subordinate Judge, 
Bara Banki, dated 20th February 1912. 


Mr. A, P. Sen and Pandit Gokaran Nath 
Misra, for the Appellant. 


Mirza Samiullah Beg, for the Respondents. 


JUDGMENT. —This was a” suit by a 
mortgagee for the recovery of money due 
on & mortgage effected by  Hamsukh in 
favour of the plaintiff on the 30th October 
1906. The allegation of the plaintiff was 
that the mortgage was made for family 
necessity. The defence of Ramsukh was 
that he had borrowed the money withont 
any family necessity and squandered it over 
immoral purposes. Не „admitted, however, 
that he had been carrying on ТЕЕ in 
cloth for nine or ten years and that he 
occasionally dealt in grain. Нія son and 
grandson, Bansraj and Ohet Ram, сор- 
tested the claim on the ground that the 
property mortgaged was ancestral and that 
the loan was taken for immoral purposes 
and was not binding on them. 


The Court of first instance decreed the 
claim holding that a portion of the loan 
was taken to pay an antecedent debt, but 
that the rest was not taken for any family 
necessity. ‘The lower Appellate Court, 
however, was of opinion that it was im- 
material to decide whether or not the debt 
was tainted with immorality, and whether 
the family business in grain was ог was 
not a joint business started by Ramsukh 
and his son a year subsequent to the 
loan. It inclined to the view that . the 
evidence adduced by both the parties was 
extremely unreliable and that the plaint- 
iff had failed to establish ‘that he had 
‘made an inquiry as to the purposes of 
the loan. 1% does not appear to have been 
noticed that: the mortgage-bond in suit 
stated that ‘the “loan was taken for oerry- 
ing on cloth business, the existence 'of 
which was admitted by Ramsukb, and the 
story that the money was taken dor im- 
moral purposes тав not found to be true. 
The material-point for the decision of 
the lower Appellate Court was whether 
the necessity mentioned in the mortgage- 
bond existed. If the family to’ which the 
defendants belonged was carrying on cloth 
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ted. ay і ` 


‘business in addition to any other: from 


the profits of which its means of subsist- 
ence were derived, and if the loan in 
question was taken ‘for the ' purposes of 
carrying on that. business, ' there is no 
reason why the plaintiff should not be 
allowed a decree for the amount due on 
mortgage. Ав held in Raghunathys Tarachand 
v. Bank of Bombay (1), where & family 
carries on &-business or profession, and 
maintains itself by means of it, the member 
who manages it for the · family has an 
implied authority to contract debta for its 
purposes, and the creditor is not bound 
to inquire into the 'flnancen of the business, 
as slong a3 that business forms the pur- 
pose of the debta, in order to bind the 
whole family thereby,: because the power 
to contract debts is incidental to the carry- 
ing of the business, from which the family 
derives its means of subsistence and support. 
The lower Appellate Court is, therefore, 
directed to determine, after taking such addi- 
tional evidence relevant to the inquiry as 
the parties may offer, 

(1) Whether the loan in question was ` 
taken for family necessity or for the purposes 
of family business, and if во, how much of it 
was 80 taken. 

Two months’ time will Бона fora 
return of the finding and ten days from the 
date of the finding: will be allowed to the 
parties for filing objections. 

Issue remstied. 

(1) 2 Ind. Ова. 178; 84 B. 72; 11 Bom. L. В. 255. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Onpru No. 07 
or 1918. 

Angust 11, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. . 

' VARDIPARTHI RAMAYYA alias 
RAMANNA-—Coumraa-PrrITiOwER No. 1— 
APPELLANT 

C мо. i versus 
KORUKONDA J. AGANNADHAM AND 
AROTHER—-OouUNTER- DNI MEUS No. 2— 
Reseo 
Oni Procedure Code (As Y of "f 1908), 0. XXI, r. 57, 
applicability о]. 
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Order XXI, rule 57, which provides that on the 
diamissal of an execution Ае the existing 
attachment on the attached property shall cease, can 
only apply to orders of dismissal passed after the Act 
came into force. 

Appeal against the decree of the Court 
cf the Subordinate Judge of Ooconada, in 
Appeal Suit No. 77 of 1912, preferred against 
that of the District Munsif of Peddapur, 
in Execution Petition No. 485 of 1911 (Origi- 
nal Suit No. 82 of 1899 Paddapur District 
Munaif’s Court.) 

FAOTS of the case appear 
following portions of the 
Judge’s judgment: 

“Тһе decree is dated 27th February 1899 
&ndlit became 12 yearsold on 27th February 
1911. The last execution petition (Execution 
Petition No. 485 of 1911) was put in on 26th 
June 1911: which was noarly four months after 
27th February 1911; but the record shows 
that the sale of certain immoveable pro- 
perty which was ordered by the Court in 
the execution of the above decree, was on 
91st February 1910, stayed by an injuno- 
tion issued in Original Suit No. 96 of 
1910 on the file of the lower Court. Both 
ihe parties to the appeal agree that the 
above Suit No. 96 of 1910 was disposed 
of on 7th June 1911 and there is nothing 
on record to show that the above injuno- 
tion was withdrawn during the pendency 
of the above suit When the injunction 
was not withdrawn it must be taken to 
have terminated at the disposal of the suit 
and the suit was disposed of on 7th June 
1911. Ghulam Nastr-ud-din v. Har Deo Prashad 
(1) shows that when an injunction like 
the above is issued the period during 
which the injunction ів in foree should 
be calculated in the decree-holder’s favour 
although during the period of the injuno- 
tion it may be open to him to proceed 
against any other property of the judg- 
ment-debtor. By the effect of the above 
ruling the period between 21st Febrüary 
1910 and 7th June 1911 must be 
excluded in computing the period of 12 
years referred to in section 48 of the 
Civil Procedure Code. If the above period 
be exclided in the present case, Hxeontion 
Petition No. 485 of 1911, which was the 
last application of the decree-holder, was 
well within time. I hold, therefore, that 


(1) 14 Ind. Cas, 343; 84 А. 436, 0 A. L, J. 540. 


from the 
“Subordinate 


-manded to it with a direction that 


the above execution petition waa not barred 
by the 12 years’ rule under clause 1 (a) 
of. section 48 of the Civil Procedure (ode 
and that the application was within 
time. х 

"The order of the lower Court is 
reversed and the exeontion petition is re- 
it be 
restored to file and disposed of according 
io law. Costs in this appeal to abide and 
follow the result.” 


Mr. Q. Venkataramiah, for the Appel- 
lant. 

Mr. P. Narayanamurtht, for the Reapond- 
enta. 


"JUDGMENT.—The learned Subordinate 
Judge ought to have pronounced an opinion 
on the question whether the attachment 
made in 1907 was subeisting when the 
new execution application for salo was 
made in 1911. 

The District Munsif considered that that 
attachment, though pending on Ist January 
1909 came to an end by coming into force 
of the new Civil Procedure Code on that 
date, that is, the coming into force of 
Order XXI, rule 57, , contained in that Code. 
If the District Munsif was right in that 
view, the Execution Application of 1911 
which prayed for sale of the property 
could not be granted (as it stood) as the 
petition ought to have prayed for both attach- 
ment and sale. 

However, it is unnecessary {о remand 
this case fora finding on that question, as 
it is в pure question of law which we 
could decide ourselves. 

We are clear that Order XXI, rule 57, 
which provides that, on the dismissal of 
an execution application, the existing attach- 
ment on the attached properties shall cease, 
oan only apply to orders of dismissal passed 
atter the Act came into force. 


The other ground on which the District 

Munsif dismissed the application as barred 
has been dealt with by the learned, Sub- 
ordinate Judge, and we are prepared _ io 
follow Ghulam, Nasir-ud-dén x, Har Deo Pra- 
shad (1) which is relied on by the Subordinate 
Judge. рат 

The Subordinate. Judge wap, therefore, 
right ın remanoing the execution сазе to 
the District Munsif for disposal on ih, 
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merits; and we dismiss the appeal against 
` that remand order with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Exxoution or Dzonga AppmAL No. 24 or 1914. 
August 4, 1914. 
-  Present:-—Mr. Stuart, J. C. 
Rani т KUAR—-ACOTION-PURCHASRBR— 
APPELLANT 
versus 
RAJA ВАМ AND OTHSR8—J UDGMENT-DRBTORB, 
DEPUTY COMMISSIONER, BAHRAIOH 
—DzxoRSEB-HOLDRR— RH ESPONDRATS. 

Civil Procedure Code (Act V of 1908), s. 45 —Re- 
proeentat ice —Judgmaent-debtor, application of—Awotion- 
purchaser, relief agaénat —Pioperty erroneously sold (5 
e3ecution—Poeesssion, restoration of, application for— 


Proaunno Kumar Sanyal v. Каи Dus Banyal, 19 
0. 688 at p 689 10 I. А. 106, explained. 

Sandhu Taragamar v. Hussain Sahib, 98 М. 87; 14 
M. L. J. 474 and Mankka Oda yan v. Rajagopala Pilla, 
30 М. 507; 2 М Т.Т. 847, 17 M.L.J. 201, dissented from. 

"Амата Kumari v. Ajudhia Nath, 80 A. 879, 5 A. 
І. J. 557; A. W. М. (1908) 157; Lalji v. Huans Lal, 8 
О. О. 870 and Maganlal Muljs v Doshi Mulyi Bhai- 
chand, 25 В. 681; 8 Bom. L. В. 255, referred to, 

Bection 4T, Civil Prooedure Code, does not oon- 


perty erroneously sold to him b 

Itis entirely discretionary or the Оопг% to treat 
& proceeding under section 47, Olvil Procedure Code, 
as a suit, An applicant is not entitled to the 
benefit as of right. 

Appeal against an order of tha District 
Judge, Gonda, dated 29th April 1914, re- 
versing that of the Subordinate Judge, 
Bahraich, dated 29th May 1912. 

Babu Aditya Prasad, for the Appellant. 

Babu Btsheshwar Nath and the Government 
Pleader, for the Respondents, 

JUDGMENT.-—The Oourt of Wards as 
Manager ofthe estate ofa lunatic named 
Ohandrapal Singh obtained вњ decree for 
the sale of oertain plots of land which 
had been mortgaged by Ohhedi Ram to 
the ward. On е 23rd February 1911 an 
application was made for the sale of the 
land hypothecated and an area of 40°6 
acres wps sold to Rani Іше) Kpar. On 
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the 16th March 1912, the judgment-debtor 
made an application under sections 47 and 
151 of the Code of Civil Procedure, asking 
that the sale should be set aside, and that 
possession shonld be restored to him, on the’ 
ground that the area sold was not the area 
for the sale of which a decree had been 
obtained. 

The learned Subordinate Judge rejected 
this application. In appeal the learned 
District Judge found that the application 
lay under section 47 of the Code, but held 
thet it was time barred. On appealto the 
Court ‘of the Judicial Commissioner it was 
decided that the application was not time- 
barred, and the hearing of the appeal wns 
remanded to the learned District Judge 
for a decision on the merits. Mr. Lindsay, 
Judicial Commissioner, in his order remitting 
the appeal for re-hearing cloarly laid down 
that he did not decide whether the applica- 
tion was or was not barred under the pro- 
visions of section 47. He said: “In the present 
case, the argument has all along been, that 
the application which was made in this 
instance was one under section 47 of the 
Code of Civil Procedure, that is to ғау, it 
was an application relating to the execution, 
discharge or satisfaction of the decree. 
Indeed, the learned Judge of the Court below 
has conceded this position, and bas held 
that the mere fact, that tbe auction-pur- 
chaser was made a party to the application, 
does not remove it from the category of an 
application which can be made under rec- 
tion 47. In this he has followed the rnling 
of the Privy Council which is reported as 
one Kumar Sanyal у. Kali Das Sanyal 
1 кы . 

“Tt appears, therefore, that the application 
was one which the judgment-debtor was 
entitled to make under the Code of Oivil 
Procedure, and ая, I. have already said, 
looking to the allegntions made in the 
application and sale and the antecedent 
circumstances, the argument of the learned 
Counsel for the appellant, that the appli- 
cation is strictly one to which Article 163 
applica, is irreaistible." Не continued, “ I do 
not desire to ғау anything about the merita 
of the case. It is sufficient for the p 
of dispáming of this appeal, to hold that the 


(1) 190. 68 at p. 696, 10 L А, 100. 
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decision of the lower Appellate Court on 
the question of limitation is erroneous.” 

Thus Mr. Lindsay decided that if the 
application were, as the District Judge had 
found it to be, an application admissible under 
section 47 of the Code of Civil Procedure, 
it was not time-barred. 


But he nowhere decided that the appli- 
cation was admissible under the provisions 
of section 47. He left open the question 
whether the application was or was not 
admissible under the provisions of that 
section. The learned District Judge has 
relied on the authority of the well-known 
case decided by their Lordships of the Privy 
Councilin Prosunno Kumar Sanyal v. Кай Das 
Sanyal (1), finding that their Lordships 
decided therein that an suction-purchaser 
was в representative of a party to the suit. 
In that case the dispute was between certain 
judgment-debtors and the decree-holder, 
the allegation being that the decree-holder 
entered into an agreement with those judg- 
ment-debtors not to bring their property to 
sale and in breach of that agreement, after 
having received their quota of the debt 
decreed, had fraudulently brought their 
share of the property to sale. The dispute 
in that case was between certain jadgment- 
debtors and the decree-holder, and all that 
their Lordships decided was that such being 
the case, althongh no doubt the anction- 
purchaser was affected by the /ecision of 
the point, the point should have been deter- 
mined as between the aggrieved judgment- 
debtora and the deoree-holder under the 
provisions of section 244 which corresponds 
to the present section 47, without bringing 
the auction-purchaser before the Oourt, and 
they laid down thatthe fact thatthe pur- 
chaser who was no party to the suit was 
interested in the result had never been 
held a bar to the application of the section 
and should not be held to be а bar. They 
further stated that they were glad to find 
that the Courts in India had not placed a 
narrow construction on the language of 
the section. They did not, however, lay 
down that an &uotion-purchaser who had 
not been & party to the original suit was 
representative of either of the original 
parties. Had they laid down this pro- 
position а conaiderable difficulty would arise 
in cases such as the present, for the 
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majority. of the High Courta in India have 
found that if an suction-purchaser can be 
considered to be the representative of either 
party to the suit, he must be considered 
to be the representative of the judgment- 
debtor. The property that he has purchased 


` is the property ofthe judgment-debtor, not 


the property of the decree-holder. Во if 
he represents either party he representa 
ihe judgment-debtor. A -contrary view has - 
been taken in two rulings of the Madras 
High Oourt, Sandhu Jaraganar v. Husenn 
Sahib (2) and Manikka Odayas v. Raj 

Pila: (3), but that view has been dissent- 
ed from by other High Courts, notably in 
& more recent decision of tbe Allahabad 
High Oourt in Anandi Kunwari v. Ajudhia 
Nath (4). I consider that, ` if an 
auction-purchaser is held to be the repre- 
sentative of either party, he must be considered 
to be the representative of the judgment- 
debtor, and upon that view & curious anomaly 
arises ina case Such asthe present which ig 
between в judgment debtor who asserta him- 
self to be aggrieved and the auction-pur- 
chaser, who upon this view of the case is hig 
own legal representative. I am of opinion 
that their Lordships of the Privy Council did 
not lay down the view accepted by the 
learned District Judge. I could not arrive 
at any other decision unless I was willing to 
dissent from & decision of & Full Bench of 
this Court, which has never been dissented 
from since it was delivered, in Daly ү, 
Munnu Lal (5), which refers іо а decision of 
the Bombay High Court in Maganlal Mult y. 
Doshi Mulji Bhaichand (6). In the latter 
decision Jenkins, C. J., disoussed the meaning 
of the ruling of their Lordshipa of the Privy 
Oounoil, and found that their Lordships did 
not hold that an sanuction-purchaser was a 
party or representative under the provisions 
of the section, and that they merely held 
that hia interest in the resolt did not prevent 
the question being treated as one between the 
parties. So far from wishing to dissent 
from the doctrine laid down by the Judicial 
Oommissioner’a Court, І am in complete 
agreement with it. The case, therefore, stands 


3 E A OR 

5 A. L. J. 557; A W.N. (1 
(5) 8 O. O. 870. | шш 
(6) 25 B. 631; 8 Bom. L. В. 255, 
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as follows: -The aggrieved judgment-debtor 
assarta that the sale to the auction-purchaser 
' was в adle not permitted by the terms of the 
décree inasmuch as only в very small portion 
of the property sold was covered by the dec- 
ree and the remainder was sold without right 
ot title, and hò asks as against the auction- 
purchaser that such portions of the property 
trinsferred as were not covered by the terms 
of the decree should be restored to hia pos- 
session. [am unable to find that such an 
application can possibly fall under the provisions 
of section 47. The judgment-debtor desires 
that a third party, who was nota party to 
the suit and has obtained, owing to an error 
of the Court executing the ‘decree, certain 
property to which he is not entitled, should 
be dispossessed and that the property in 
question should be restored to him. 

Obviously this ig not п case falling under 
the provisions of section 47, and in the 
. circumstances the judgment-debtor’s applica- 
tion, so far as if can be considered an 
application in execution, must be dismissed. 
І have been asked by the learned Counsel 
for the respondent judgment-debtor to apply 
the provisions of section 47 (2) to the 
саве and to iréàt the proceeding as a suit. 
I Hee no reason to do this. Upon the 
merits the judgment-debtor deserves по 
consideration. It would appear that he 
took advantage of the "mort in order 
to ‘enter into the mortgage-deed certain 
numbers which he did not possess leading 
.the mortgagee to believe that he was 
mortgaging numbers which he did possess, 
and in the circumstances 1 do not propose 
to give him anything to which he is not 
strictly entitled. He is not entitled to the 
benefit of the section ‘as of right. It is 
entirely discretionary for the Oourt to give 
him that benefit, and I see no reason to 
do во вв Т do not find that he has dcne 
anything to deserve it. · 

I decree the appeal &nd direot that the 
application be dismissed. The judgment- 
debtor will pay his own coste and those 
of the auction-purchaser and the deeree- 
holder in all 'Oourta. 

Appeal allowed. 
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PUNJAB CHIRF COURT. 
MisonLLANBSOUS Civiu Аррисатіоч No. 586 
ов 1913. 

May 11, 1914. 

Preseni:— Mr. Justicé Johnstone and 

Mr. Justice Hattigan. ' 
MELA RAM нр oruasgg—DNrANDANTS 
—PXTITIONERS 
terius 
Musammai BUKMAN-——PrarmTIRE 

AND ANOTEER—DRFENDANT— HREPONDBNTS. 
Civil Procedure Code (Act У of 1008), О. XLV, `r. 
18—Meecution of decree, stay af, pending decision of 
appeal to Privy Cowncil. 

Under Order XLV, rule 18, of the Code of Civil 
Procedure, exeontion of в decree will not, without 
sufficient o&use being shown, be stayed pending the 
decision of the appeal to the Privy Council. 

Application, under Order XLV, rules 2 and 
18 (о), Civil Procedure Code of 1908, for 
leave to appeal to His Majesty in Council 
against the judgment and decree of the 
Ohief Court, dated the 30th October 1913, 
passed in Civil Appeal Case No. 24 of 1909, 
reported in 22 Ind. Cas. 184 and for stay of 
execution of the said decree pending decision 
of the appeal by the Privy Oouncil. 

Mr. Santanam, for the Petitioners. 

Mr. Peston) Dadabhas, for the Respondents. 

ORDHR.— The plaintiff named Rukman, 
after losing her case іп the first Court, 
obtained в decree from the Ohief Court in full : 
of her claim on the 80th October 1918. 
Certain defendants have now applied to this 
Court for leave to appeal to the Privy 
Council and they also ask that plaintiff be 
restrained from executing her decree pending 
the decision of the appeal by that Court. No 
objection is raised to the grant of oertifloate 
to appeal, but the plaintiffs Counsel 
strongly objects to any stay of execution. 

We have heard arguments and we have 
considered the provisions of Order XLV, 
rule 13, of the Civil Procedure Code. We 
have also been referred to the ruling published 
as 234 Punjab Law Reporter 1912 [Khadam 
Hussain Khan v. Murad Bibi (1)] в case 
which, we think, is practically on all 
fours with the present case. Without going 
into details we may say at once that we do 
not think sufficient cause Las been shown for 
stay of execution. The ruling aforesaid 
lays down certain principles which are 


(1) 15 Ind. Ова. 187; #84 Р.І, B. 1912, 87.Р. W. 
В. 101% 18 T. L. В. 068. 
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fully applicable to the present cage. At the 
same time plaintiff deoree-holder ought, in 
our opinion, to- furnish security and Mr. 
Pestonji says that he haa no objection to 
this. We, therefore, grant the usual certi- 
ficate of leave to appeal to His Majesty in 
Council. We also allow at the same time the 
decree appealed from to be executed, direct- 
ing that such security shall be taken from 
the respondent as the Court executing the 
decree thinks fit for the due performance of 
any order which His Majesty in Council may 
make on the appeal. We make no order 

to costs, 


Leaves granted, Bueoution айошей. 





. BOMBAY HIGH COURT. 
Srooxp Отут, Arrear No. 770 or 1912. 
August 26, 1914. 


Preseni:—Sir Basil Scott, Кт., Ohief Justice, ` 


- and Mr. Justice Davar. 
Tus SURAT OITY MUNIOIPALITY— 
DRFENDANT— APPELLANT 


: versus 
- OHHABILDAS DHARAMOHAND— 
PrAamTIFF— RESPONDENT. 

Bombay District Mwnioipalitis Act (Bom, Act III of 
1901), ss. 82, 88, 86— Bill to recovsr arrears—Statutory 
requsremenis not fWlfllled— Рацыев to pay—Distress 
warrant, legal, 


A bill to recover the arrears of house-tax served 
upon а person by а Muni does not fulfil the 
requirements wection 823 (2) (5) (и) of the 
District Municipalities Act, 1901, if it does not specify 
the time within whichean sppeal may be preferred 
under section 96 of the Aot and in such а case the 
issue of a distress 


Illegal 
depends upon the observance of the statutory formali 
t conferred only by the Statute 


Second appeal from the decision of the 
District Judge of Surat, in Appeal No. 57 
of 1911, modifying the decree passed by the 
First Olass Subordinate Judge at Surat, in 
* Civil Suit No. 86 of 1908. 

Mr. Jardine, acting Advocate- General (with 
him Mr. 8. S. `Раф ет, Government Pleader), 
for the Appellant. 

Mr. T. В. Desai, for the Respondent. 


JUDGMENT.—This is an appeal by the 
Surat Оңу Municipality against the decree 
of a District Judge, varying the decree of the 
first Court and holding that the plaintiff was 
entitled only to & sum of Ra. 28-18-0 in 
respect of moneys paid by him under protest 


to release certain property which was des- 
trained by the Municipality in respect of 
arrears of taxes for & portion of the house 
in his possession. , The money was recoverable 
by the plaintiff as having been paid under 
protest if he was able to show that the distress 
was not in accordance with law. 

Now the power of the Municipality to 
levy distress uponthe moveable property of 
& person from whom a tax is claimable 
depends upon the provisions of Ohapter 
VIII of the District Municipal Асі (Вот, 
Act OI of 1901). It provides that: When 
any amount, which ів claimable as an 
amount on account of any tax which is now 
imposed in any Municipal District, shall 
have become due, the Municipality shall, 
with the least practicable delay, cause to 
be presented to the person liable for the 
peyment thereof, в bill for the sum claimed 
as due, and every such bill shall specify the 
period for which and the property in respect 
of which the sum is claimed, and shall also 
give notice of the liability inourred in default 
of payment, and of the time within which an 
appeal may be preferred as hereinafter pro- 
vided against such claim;” and olause (3) 
of section 82 provides that: “if the sum for 
which any bill has been presented as aforesaid 
is not paid within fifteen days from the 
presentation thereof, the Municipality may 
cause to be served upon the person liable a 
notioó of demand;” and- under section 83: 
“ifthe person liable for payment does not, 
within fifteen days from the service of the 
notics of demand, pay or show cause why 
he should not pay or prefer an appeal, such 
sum may be levied under a warrant by dis- 
tross.” Therefore, the notice of demand upon 
which the right of distress is based depends 


upon the previous presentation of a bill 


complying with the statutory provisions set 
out in section 82, clause (2). 


It is not disputed that in this case the bill 
did not fulfil all the statutory requirements 
in that it did not state the time within which 
anappeal might be preferred under section 
86 of the Act. The procedure followed, 
therefore, was not в legal procedure. The 
whole right of distreas depends upon the 
observance of the statutory formalities, it 
being a right conferred by the statute only 
upon those conditions. We, therefore, agree 


with the first Court ia this respect, and with- 
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out deoiding the other questions which have 
been raised as to whether the amount of tax 
was claimable under the new Act of 1901, or 
whether any portion of the claim w&s barred 
by the Law of Limitation, we oan dispose of 
the appeal upon the ground that the distress 
was illegal for the reasons above stated. We, 
therefore, hold thet the decree appealed 
against was right. We have been asked to 
give relief to the respondent upon a cross- 
objection that certain costa in the way of 
proof of documents which have been incurred 
are not sufficiently covered by the order for 
costs in proportion to the sum awarded; but we 
have no materials which justify us in altering 
the order of the lower Court as to costa. We 
confirm the decree of the lower Appellate 
Court and dismiss the appeal and the cross- 
objections respectively with coste. 


Decres confirmed. 


PUNJAB CHIEF COURT. 
Sacoxp Civi; Arrar No. 1855 or 1912. 
May 25, 1914. : 
Preseni;—Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
NUR KHÀN AND OTHERS—PLALNTIFI8— 
APPELLANTS 


Musamniai BAKHTAWAR AND OTHERS— 
‘DaraxDayTs—RwsPponDants. А 
І, Art. 120— 
Alienation) Act 


n—the years. 
- A walt wil not lie for a declaratory decree 
setting aside & Will during the life-time of the 


testator, 
Musammat Badho Bai v. Chatta Ram, 111 P. В. 1880, 


raferred to. 
Chakhun Lal Roy v. Тоні Mohan Roy, 20 О. 906, 
ished. 


А declaratory suit for setting aside a Will is 
governed by Articole 120 ofthe Indian Limitation 
‘Act, 1908. The Punjab Limitation (Anvestral Land 
Alienation) Act, 1900, does not apply to such suits. ; 

Second appeal from the decree of the 
Divisional Judge, Attock Division, at 

` Campbellpore, dated the 8th June 1912, re- 
versing that of the District Judge, Attock, 
dated the 29th February 1912, decreeing the 
claim. _ 

Mr. Oertel, for the Appellants. 

Mr. Fasal-i- Hussain, for the Respondents. 


JUDGMENT.— Ghulam Muhammad, an 
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Awan of vhe Talagang Tahsil of the Attock 
District, executed a Will on the 2nd of April 
1894, by which he bequeathed the whole of 
his property, including his reversionary rights 
in tbe estate of his cousin’s widow, to 
Mubammad Nawaz Khan, defendant-appel- 
lant, his daughter’s son. The Will was duly 
registered. Ghulam Muhammad dief on the 
I7th March 1900, leaving a widow, Musam- 
mat Bakhtawari. Mutation of deceased’s 
estate was sanctioned in favour of Muham- 
mad Nawaz Khan on the 18th May 1900, 
with the consent of the widow. On the 24th 
of May 1911, the plaintiffs, who are nephews 
of Ghulam Mubammad, brought ihe, present 
suit for a declaration to the effect that their 
reversionary righte shonld not be affected by 
this Will, on the ground that it was invalid 
according to custom. The first Court held 
that the suit was within time and that the 
Will was invalid according to custom, and 
decreed the plaintiffs’ claim. On-appeal the 
Divisional Judge beld that the suit was time- 
barred, cause of action having arisen on the 
date when the Will was executed, cis, the 
2nd of April 1894, and the period of limita- 
tion under Article 120 of the Indian Limite- 
tion Act having expired before the Punjab 
ActI of 1900 came into force. On the 
question of custom he agreed with the first 
Oourt, but having regard to his finding on 
the question of limitation dismissed the 
plaintiffs’ suit. The plaintiffs have filed & 
second appeal in this Ogurt. 

Now, the first point for our decision is 
whether the Divisional Judge is correct in 
his view that the cause of action arose on, 
and the period of limitation ran from, the 
2nd April 1894, In our opinion his view is 
incorrect. In Musammai  Badho Ват v. 
Ohaita Ram (1), it was held that a suit will 
not lie for a declaratory decree setting aside 
a Wil made by & Hindu widow, still living, 
and purporting to dispose after her death 
the immoveable property of her husband. 
In the judgment the learned Judges remarked: 
“We have heard the plaint and the Will on 
which it is based, and find that the dooument 
is nothing but a Will, and can take no effect 
until testator’s death, and, as itis by its nature 
a revocable instrument, it may never take 
effect at all. There is, therefore, nothing 
which amounts to alienation of the property, 


(1) 111 P. В. 1880. 


- aliva. 
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or of any interest therein, and in the absence 


of such an alienation the plaintiffs’ cause of. 
action does not arise until the widcw’s estate. 


comes to an end.” Applying this principle 
we hold that plaintiffs had no cause of action 
to sue fora declaration in regard to the 
Will while Ghulam Muhammad was still 
He had power to revoke the Will at 
apy time, and it was, therefore, not certain 
until his death that it would take effect at 
all. We hold, therefore, that the plaintiffs’ 
cause of action arose upon the death of 
Ghulam Muhammad, i. e., on the 17th of 
‚ March 1900. 


The next question is Ба the duni 


tation is governed by the Punjab Act I of 
1900. The first column of the Schedule to 
this Act gives a description of the snits to 
which the Act applies. It is as follows: 

“Suit under the Customary Law of the 
Punjab, by & son ог reversioner of & male 
proprietor, to have an alienation of ancestral 
land made by such proprietor declared void, 
except for the life of the alienor.” Now, as a 


Will only takes effect after the death of the 


testator, a suit for & declaration in regard 
thereto would not be included in this 
description. The third column of the 
Schedule also shows that sucha suit ‘would 
not be governed by this Act, for it gives the 
time from which the period begins to гоп as 
dependent on the date when possession is 
- given or is agreed to be given. Now, under 
a Will possession is neither given nor agreed 
to be given during the life-time of the 
testator. It is, therefore, clear that this Act 
does not apply to the present suit. The 
General Limitation Law as contained in the 
Indian Limitation Act is, therefore, appli- 
cable, and tbe present suitis governed by 
Article 120 of the second Schedule of that 
Act. The period under that Article is six 
years and tho suit is, therefore, clearly barred 
_ by time. 


Mr. Oertel, on behalf of the appellants, has 
referred us to Ohukhun Lal Roy v. Гой 
Mohan Hoy (2). But the facts of that case 


are clearly distinguishable from those of the ~ 


present. That case related to the construo- 
lion to be given to a Will and was for a 
declaration of the plaintiffs’ rights under it. 
The present case, on the other hand, is for'& 


(2) 20 0, 906. " 
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declaration that the Will abhall not affeot the 
plaintiffs’ reversionary righta.’ The plain- 
tiffs-appellants may, no doubt, have a fresh 
cause of action to sue for possession of the 


land after the death of the widow, but we 
_are olear that the present suit- for a decla- 


ration is barred by time. The appeal, 
therefore, fails and is dismissed with costs. 
Appeal diem ss. ed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rxooxp» Огут Apprat No. 240 оу 1913. 
December 21, 1914. 

Present: —Mr. Stuart, А. J. C. 
Musammat OHOTTI BEGAM ax» OTHERS — 
DErENDAXTB——À PPRLLANTS 
versus 
RAM PEE Bp oat abs cise tach 

Reliafs inconsistent and oonfradistory— Possession, 
claimed as owner—Redemption, alternative — relief. for 
—Jhesh suit for redemption, maintamability of— 


_ Res integia. 


In a suit for recovery of possession as owner, ап 
alternative relief for redemption cannot be 
inasmuch as the two reliefs are inconsistent 
contradictory. And if the relief for possession is 
refused on merits and that for un d owing to 
the mid defect of joinder of reli the plaintiff 
can bring a fresh suit bi redemption aa isa enters 
Appeal against an order of the Additional 
Judge, Lucknow, dated Ist April 1918, modi.. 
fying that of the Officiating Munsif, North 
Lucknow, dated 91st August 1912. 
Mr. Mumias Husasn, for the Appellants, 
Babu Basder Lal, for the Respondent. 
JUDGMENT .—The facts of the case out 
of which this appeal arises are as follows:— 
A certain Muahammad Husain Khan mort- 
gaged with possession in 1 884 plot No. 192 in 
village Muhammad Nagar to Moendai Lal. 
Mendai Lal permitted Muhammad Husain 
Khan to remain in possession of the plot as 
his tenant, and in 1886 Muhammed Husain 
Khan planted trees on the plot. On the 16th 
March 1896 Muhammad Husain: Khan 
mortgaged with possession 5/8tha of his b- 
annas 4-pies share inthe village to Ram 
Prasad. According to the terms of the mort- 
gage of 1896 it appears that the 5/8ths shara 
was separated off and that it was the inten 
tion of the parties that the share so separat- 


‘ed should be given into the possession of the 


mortgages, The deed refers to a list in 
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which the specific plots mortgaged are 
entered. That list is not before the Court. 
There is no evidence of value to show whe- 
ther plot No. 192 was or was not included in 
the property mortgaged by the deed of 1896. 
But granting for the sake of argument that 
it was so included, it is clear that Ram 
Prasad would not have obtained, by virtne of 
his mortgage, any rights with regard to plot 
No. 192 other than the righta of a subsequent 
mortgages. Later on Mendai Lal brought a 
suit on the foot of his mortgage-deed and 
obtained & decree. Ram Prasad was not a 
party to that decree. In execution of the 
decree the land in No. 192 was brought to 
sale and purchased by Maulvi Muhammad 
Husain in 1900, and in 1902 the vendee 
transferred hia righta in the land of the plot 
in question to Muxsammat Ohhoti Begam. 
Ram Prasad brought a suit on the foot of the 
mortgage of 1896 and obtained a decree in 
1910. Hedid not make Chhoti Begam a 
party to that suit. In execution of the latter 
decree Ham Prasad purchased the mortgaged 
property. Rem Prasad subsequently sued in 
the Oourt of the Munsif of North Lucknow 
for possession of plots Nos. 192 and 193 
- (which he described as groves) and for 
mesne profite on account of the produce of the 
groves for two years, and costs, and asked 
that if any charge should be found upon any 
of the lands he should be allowed to take pos- 
seasion after payment of the charge. The 
learned Munsif decided that Ham Prasad 
could not obtain possession of plot No. 192, 
as his only possible right with regard to that 
plot could be the right of a snbeequent mort- 
gagoe, and decided that a suit for redemption 
should not be included in a suit for posses- 
Bion. He further found that the amount of 
mesne profita, if any, was not proved. He, 
therefore, gave the plaintiff a decree for 
possession of No. 198 only. The learned 
Additional Judge on appeel modifled the 
decree by the addition of a relief of Ra. 100 
on account of meane profits and of possession 
of No. 192 subject to the redemption of the 
mortgage of 1884. 

In the present appeal it-is prayed that 
the deoree of the learned Additional Judge 
be set aside and the decree of the learned 
Munsif be restored. This appeal is not con- 
cerned with No. 198. With regard to the 
question of mesne profits I find that there is 
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evidence on the record on which a decree for 
mesne profita can be passed. I consider that 
the learned Munsif was right in refusing 
to go into the question of redemption. The 
plaintiff sned aa owner of No. 192 and aa hav- 
ing been kept ont of possession by the defend- 
ants. I do not consider that he could be 
permitted to join to this relief, the altermative 
relief for redemption. The two cases were 
inconsistent and contradictory.: He certainly 
had no right to join these two reliefs, and, 
the learned Munsif rightly refused him 
permission to include both causes of action 
in the s&me plaint. On the materials before 
me, it would not be possible to decide whe- 
ther Ram Prasad has or has not a right to 
redeam a 5/8ths share of No. 192. Nor ів 
it even possible to decide whether Chhoti 
Begam has title to the trees standing 
on the ground or any portion of them. I 
am in no position to determine the question 
of redemption, and if I referred the matter to 
the Courte below, I should be practically 
commencing а new case. There can be no 
doubt as to the fact that Ram Prasad is not 
entitled to a dearee for possession. Possession 
of No. 192 was originally with Muhammad 
Husain Khan who planted the trees. From 
Muhammad Husain Khan № passed to 
Mendsi Lal, from Mendsi Lal it passed to 
Maulvi Muhammad Husain, and from Maulvi 
Muhammad Husain it passed to Ohhoti 
Begam. Possession cannot be obtained by 
Ram Prasad unless he has a right of redemp- 
tion, and then only, when he “has obtained 
redemption, either by private arrangement 
or through the Oourt. As I have already 
stated І do not consider that he can be 
allowed to have the question of redemption 
decided in this case. 


Thus the appeal succeeds on every point. 
I decrea the appeal accordingly and direct 
that the decree of the learned Additional 
Judge be set aside and the decree of the 
learned Munsif be restored. The respond- 
ent will pay his own costs and those of the 
appellants in this and the lower Oourta. Не 
will still have the remedy of instituting a 
suit for redemption, and the matter, should 
he institute such & suit, will come up as 
res integra. I have decided nothing, one way 
or the other, which car affect the decision of 


such a suit. 
i Appeal allowed, 
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Srooxp Отут, АррйАг No. 547 or 1912. 
December 15, 1914. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Soott-Smith. 
MUHAMMAD DIN Аяр OTHERS—PLAINTIFES 
—m APPELLANTS 
versus 
AHMAD DIN ax» orugus—DE5FENDARNTS— 


HxSPONDHNTS. 
Custom or Muhammadan Law—Sucosssion—Arains 
of Lahore depending оњ agriculture. 
The parties were Arains by oaste, and resided in 


the Lahore Qity, but they owned land in the, 


neighbourhood of the City, and cultivated their own 
land, and admittedly depended ‘entirely upon 
agriculture for their living 

Heid, that in these circumstances, seeing that 
the parties are members of a large agricultural 
tribe, custom and not the skara governed tho parties 
in matters of succession. 


Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 12th- January 1912, affirming that of 
the Subordinate Judge, lst class, Lahore, 
dated the 20th July 1910, decreeing the 
claim. 

The Hon'ble Mr. Muhammad Shafi, K.B., 
for the Appellants. 

Rai Bahadur Pandit Sheo Narain and Lala 
Parduman Das, for the Respondents. 

JUDGMENT.—The facts are fully stated 
in the judgmonts of the Subordinate Judge 
and the Additional Divisional Judge and 
need not be repeated. The parties are 
Arains by caste and though they actually 
reside in Lahore City, they own land in 
the neighbourhood of that Oity and admit- 
-tedly depend entirely upon agriculture for 
their living. The first and most important 
question before us is whether in matters of 
succession, they are governed by Muham- 
madan Law or by the rules of customary 
law which generally prevail among agri- 
eulturists of this Province. Ifitbe found 
that among them custom and not the 
Muhammadan Law prevails, then it is not 
denied that plaintiffs аз grandsons would 
be entitled to succeed to }th of the landed 
property left by their grand-father, Sadar 
Din, and would have the right, quite apart 
from any question of gift, to redeem the 
mortgage effected by Sadar Din in 1882 in 
favour of Musammai Nathi, who is now 
represented by her signee, Muhammad 
Bakhsh. 


Additional Divisional Judge are agreed in 
holding that the parties are governed by 
custom and after hearing Mr. Shafi on 
behalf of, appellants, we are satisfied that 
this finding is correct. The principal 
appellant, Muhammad Din, frankly admitted 
before us that his family are a&grioultunista 
in the strictsense and that they cultivate 
their own lands and make their living by 
-agriculture. In these circumstances, seeing 
that the parties are mombers of a larga 
agricultural tribe, we can find no justifica- 
tion for differing from the concurrent 
finding of the Oourts below upon this point, 
especially ая plaintiffs have been able to 
cite at least three instances (those num- 
bered as 2, 3 and 4 а page 9 of the paper- 
book) where among Arains of this class 
and residents of Lahore City, the customary 
rule of representation was recognized in 
matters of succession, grandsons succeeding 
along with sons. Furthermore, іп Imam Din 
v. Dulo (1) which was a case relating to 
Атайы of Murang (a Lahore suburb), it was 
conceded in this Court that custom and not 
the shara governed the parties. Mr. Shafi, 
on behalf of appellants, relied upon three 
rulings of this: Oourt, Miran Bakhsh v. 
Musammat  Allajawai (2), Shib Dyal я. 
Musammat Ohiragh Bibi (8) and Musammat ` 
Fakhur-un-Nissa v. Malik Rahim Bakhsh (4) 
but none of these cases are in point. 

In Miran Bakhsh у. Musammat Allajawat (2) 
and Civil Appeal No. 358 of 1904, the partiea 
were Arain flower-sellers, resident in Lahore 
and Amritsar, and as observed in those 
judgments, were in no sense agriculturiste. 
In Musamma! Fukhur-un- Nissa v. Malik Rahim 
Bakhsh (4) the parties were by origin 
Punjabi Avains but had for many genera- 
tions lived amongst, and gave themselves 
out аз being Muhammadan  Sheikhs of 
Sabzi Mandi, a suburb of Delhi; they 
owned agricultural land but merely ав 
market-garduere and capitalists and were (as 
Chatterji, J., remarks): {оо well off to be 
actual cultivators themselves. ” Obviously 
this case is no authority for holding the 


present parties who are true agriculturiats 
11) 25 Ind. Oas. 278, 280 P. L. B. 1814 
25 P. R 1892. 
(8 } 1 Ind. Оаа. 321; 12 P. “R. 1909; 78 P. L.R 1003; 
1241P. W. В 1908. 
(4. 23 P. B1897. 
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and actnally cultivate their own lands, to 
be bound by Muhammadan Law simply be- 
cause a8 a matter of convenience to them- 
selyes they livein Lahore City In point 
of fact, the ruling cited is agninst appel- 
Janta, as at page 106 of the report, Chat- 
terji, J. observed, “ If they are really Aratns, 
I should be inclined to give considerable 
weight фо‘ ће argument that we should 
start with the presumption that they con- 
tinued to follow the customs by which they 
were governed while in the Punjab.” 
Again at page 121, the learned Judge pointe 
out that the ciroumstances of the Aratns 
with whom he was dealing were peculiar 
and that they could not be regarded as 
ordinary agriculturist Aratns. 


` We have, therefore, no hesitation in hold- 
ing that appellants have failed to prove 
that the lower Courts are wrong in finding 
them to be governed by custom. Upon 
this we must further hold that plaintiffs were 
entitled to redeem the mortgage in queg- 
tion, and indeed Mr. Shafi admitted that 
thia consequence must ensue if once we 
hold that custom and not Muhammadan 
Law applied. 

The next question is whether plaintiffs 
are bound to repay appellants the whole 
or any part of the sum of Ha. 1,000 which 
the latter claim to have paid, out of their 
own pockets, to redeem the additional 
mortgage charge effected by Sadar Din on 
the 2nd May 1893. This was a charge 
upon the whole of the land belonging to 
Sadar Din and if. appellants could satiafy 
us that they actually paid off the charge 
ont of their own pockets, we would be 
inclined to hold that under sections 69 
and 70 of the Indian Oontract Act, they 
would have a right to be reimbursed by 
plaintiffs to the extent that the 1th part 
of the mortgaged property (which is plaint- 
iffa share) has been relieved of the charge 
uponit But the Additional Divisional Judge 
has found that the sum of Ka. 1,000 which 
was paid to the mortgagee in or about 
January 1909, when Sadar Din was alive, 
was paid from thejoint family funds and 
not from appellants’ own purse, and noth- 
ing has been said in appeal to show that 
this finding ia incorrect. This mortgage 
charge was certainly paid off and accord- 
ing to the endorsement on the mortgage- 
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deed, the payment was made by appellanta, 
“ Babat Sadar Din.” The lower Appellate 
Court reads this endorsement as meaning 
that appellants made the payment but 
that the money came from Sadar Din, and 
the probabilities are allin favour of that 
supposition. There is admittedly no other 
property belonging to the family than that 
left by Sadar Din and as long as he lived, 
appellants had no independent source of 
income, so that presumably the money paid 
to the mortgages came from the family 
funds then in the hands of Sardar Din. 

As в result we agree with the conclusions 
of the lower Appellate Court and we accord- 
ingly dismiss this appeal with costa. 

Appeal dismissed. 


OALOUTTA HIGH COURT. 
Snooxp Отт, Arpan No. 2980 or 1910. 
August 19, 1914. 

Preseni;— Mr. Justice Stephen and 
Mr. Justice Mullick. 

GIRDHAR DAS AND OTHARRS—DEFENDANTS — 
APPELLANTS 


voraus 
SITARAM NAIK AND OTHERB—PLAINTIFFB 


— RESPONDENTS. 
Issus, object of, framing of—Judge, discretion of — 
Issue, when not necassary—Fatlvre to frame— итог of 


low. 

Where a Judge considers that the determination 
of an issue is necessary for the right decision of 
a suit, itis his duty to галавы m imme, but 
where it ig поб frame tho issue he 
does not err in law in not mie 

Second appeal from a decision of the 
District Judge, Shahabad, dated 23rd May 
1910, affirming that of the Sub-Judge, 2nd 
Court, at that place, dated the 26th July 1909. 

Dr. Rash Behary Ghose and Babu Karuna- 
тюу Buse, for the Appellants. 

Mr. 8. P. Sinha and Babus Umakah 
Mukerjoe and Raghunath Singh, for the He. 
B8pondentae. 

JUDGMENT.—The plaintiffs in this case 
brought в suit to have it declared that they 
were entitled to have their water carried 
down & certain channel for the purpose of 
irrigation of the lands,and they alao prayed 
for an order thái if the defendants do not 


,remove the bund which they have built, it’ 
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may be removed by the Court. The Courts 
below have ordered that the obstruction 
Shall be removed. The intention of the 
Judge in doing this was that the parties 
‘should, as far as the irrigation is concerned, 
be put in the same position in which they 
would have been before a partition which 
‘took place had they then been separate; that 
ів to say, the removal of the bund should 
‘cause the plaintiffs’ land to be irrigated as it 
was previously, to the partition. It is 
argued that the Judge ought to have gone 
further, and to have framed an issue to Bee 
whether the complete removal of the bund 
was necessary for this purpose. Such an 
issue might have been framed under the 
pleadings as they stand ; it was not framed, 
however, and the lower Oourt on being 
asked to frame it, declined. In our opinion 
if he considered that the determination of 
that issue was necessary for the right 
decision of the suit it was his duty to 
frame such an issue. It does not, how- 
ever, appear to us clear that such an 
issue was necessary for the right decision 
of the suit. The facts of the case not 
clearly indicating -that this was во, 
the intention of the Judge, as we have 
said, was to restore the state of things as 
existed before the partition,and we cannot 
hold that it was necessary to frame the issue 
in order to produce this result. We 
acoordingly cannot accede to the argument 
' that the Judge has erred in point of law 
in not framing the issue. At the same 
time we must not be understood as taking 
the view that the Judge has finally desided 
that the removal of the buad will restore 
the state of things which had existed 
before. 

The appeal is therefore, dismissed with 
conta 


Appeal dismissed. 
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PUNJAB ОНТЕЕ COURT. 
Вғоонр Отуп, Appwat No: 1066 or 1912. 
‘December 2, 1914. 
Present:_—_Mr. Justice Chevia and 
Mr. Justice Shadi Lal. 
.GOPAL DAS AND ANOTHUR—P LAINTIPEFS— 
кык 


-GHULAM MOHY.UD.DIN—Daraxpaxt— 


БКиаврокрант. 

Озо Procedure (ode (Act V of 1908), O. IL т. 2— 
Contract Act (IX of 1872), г. 23—Mortgage—Suat for 
vRleres! on bond emecuted after mortgage— Oonnderahon 
—Abstenison from mut—Suit to defeat provisions of 
any law. 

The plaintiffs sued for interest dus оп a mort- 
gage. but later on obtainsd from the mortgagor 
bonds for further sums of interest, and then 
sued for the amounts due on those bonds. The 
first Oourt decreed the claim, but the Appellate 
Oourb held that ag the mortgagees had no rights 
left which they could enforce under the mortgage, 
the bonds were without consideration: 

Held, that the bonds were executed in return for 


Hah 
5 Ind. Oas. 821, 19 P. R. 1910, 88 P. W. 


B. 1910, 107 P. L. R. 1910, had been decided, the 


section 28 of the Contr&ot Aot did not apply. 
A claim which is barred by Order П, rule 2, of 
the Ofvil Procedure Oode, is not on exnctly tho 
е footing as a time-barred olaim. А Court is 
hound to dimniss & ‘time-barred suit, even though 
limitation be not pleaded by the defendant but a Oourt 
is not bonnd to take up proprio motu the question 


_of в suit being barred by Order II, rule 2 The 


rule is а provision in favour of a defendant of 
which he may or’ may not choose to avail himself, 
the option Hes with him. 

Muhammad Nur v. Musammai Mahroia, 87 P. В. 
1885, referred io. 

If an intending “litigant bona fide forbeers & right 
to litigate s question of Jaw or fact which it is 
not vexatious or frivolous to litigate, he does give up 
something of value. It is a mistake to suppose it is 
not an advantage, which a suitor is capable of ap- 


preciating, to be able to litigate his claim, even if 
he turns ous to be wrong. 


Second appeal from the decree of the 
Divisional Judge, Jullandur, dated the 10th 
June 1912, reversing that of the Munsif, 
18 class, Jullundnr, dated the 20th January 
1912, decreeing claim in pert. 


Rai Bahadur Pandit She) Nara, for 
the Appellants. 


The Hon'ble Mr. Muhammad Shaf, К. B., 
for the Respondent, 
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JUDGMENT.—The facts аге as stated 
by the learned Divisional Judge, namely, 
that the plaintiffs, having sued for interest 
due on a mortgage, later on obtained from 
the mortgagor bonds for further sums of 
interest, and now sue for the amounts due 
on those bonds. The first Court decreed 
the claim, making, however, some reduction 
in the amount claimed as intereston the 
bonds. The learned Divisional Judge held 
that there was no consideration for the 
bonds and dismissed the suit. The plaint- 
iffs appeal to this Court, asking that the 
decree of the first Court should be restored. 
The plaintiffs had.in the Divisional Qourt 
lodged crosa-objections ав regards the reduc- 
lion in the interest made by the first 
Oourt but all that is asked in this Court, 
is that the deoree ‘of the first Court sheuld 
be restored. ‘ 

Two questions only have been argued 
before тв. - 

(1) Whether the contract is void. for 
want of consideration, and 

(2) Whether it is void on account of 
the consideration being opposed to provisions 
- of law. 

.. 1 is admitted by the learned Advocate 
for the sppellants that in the '&bsonoe of 
the bonds a sult to recoyer the principal 
sum due under the mortgage or the in- 
terest for which the bonds were executed 
would be barred by Order Il, rule 2, of 
the Civil Procedure Code. The learned 
Divisional Judge holds that as the mort 
gagees had no rights left which they oould 
enforce under the mortgage, the bonds are 
without consideration. The following rulings 
are quoted by the Divisional Judge; 
Alsmooddeen v. Wareer Ali (1), Banda Ай v. 
Banspat Singh (2), Bam Dal v. Makhan Mal 
(3). The first of these isa саве іп which it 
was held that to refrain from bringing 
& suit which, if brought, would be diamiss- 
ed аз time-barred, is по consideration. 
This ruling was, of course, passed before 

section 28, sub-clause 8, of the Contract 

Act, ав it now stands, was made law. 


(1) 28 W. В. 52, 
(У) 4 А. 850; A. W. N. (1882) 64 6 Tnd Jur. 663. 
(8) 74 P. B, 1881, = cs 
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The Allahabad ruling does not seem to us 
to be of much assistance; the plaintiffs 
suit was dismissed because it was held that 
the bond on which he sued was executed 
under duress. The Punjab ruling lays down 
that the withdrawal of a suit, which the 
plaintiff knew to be & claim to recover 
monies due ona wagering contract, is no 
consideration for a hunds. 

None of these rulings seem to us to be 
exactly in point. We are not prepared to 
admit that а claim which is barred by 


‘Order II, rule 2, is op exactly the same 


footing as в time-barred olaim. A Court 
is bound to dismiss a time-barred anit, 
even though limitation be not pleaded by 
the defendant, while there is authority for 
the proposition that a Court is not bound 
4o take up proprio mu the question of a 
suit being barred by Order II, rnle 2 [See 
Muhammad Nw v. Musammat Маһхоїа (4).] 
As to the Punjab ruling, we note that 
a wagering transaction is clearly a matter 
opposed to public policy. 

Moreover, there seems 40-u8t0 be another 
substantial difference between the above 
quoted cases and the, present one. The 
above cases аге cases in which it seems 
to have been olear that the plaintiff knew 
that he had no right to bring a anit, and 
thet if heid sue, his suit would inevitably 
be dismissed; to refrain from bringing 
such a guit is, therefore, held nat to con- 
stitute consideration. But in the present 
саве can it be said that the parties 
thought at the time when these bonds 
were executed that the plaintiffs - were 
debarred from recovering the interest due 
by .snttP We may even go further and 
ask. whether it can be said that such д 
suit, if it had been brought, would have 
been dismissed. No doubt the law on the 
subject ія now understood to be as laid 
down in Qhaudhri Kundan Maly. Sardar Allah 
Dad Khan (5), but this interpretation of the 
law is modern (we do not, in saying this, intend 
to cast doubts on the correctness of the 
interpretation) and we feel sure that when 
there bonda were executed both parties 
were under the bona fide impression that 


(е 37 P. В. 1885. 
5) 5 Ind. Cas, 827; 19 P. В. 1010; 86 Р. W. R, 1910 
107 P. 1, В, 1910. 
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the plaintiffs csuld have sued for their 
interest. And we go further and say that 
if plaintiff had sued for their interest, 
their suit would very probably have been 
decreed. We doubt very much whether the 
applicablity of Order II, rule 2, would have 
oecurred to the mind of either litigant or 
to ihe Court. The remarks on page 153 of 
Pollock’s Indian Contract Act, 8rd Edition, 
seem to us appropriate. We read here: 
"Every man who honestly thinks he has 
a claim deserving to be examined is free 
to bring it before the proper Court, and 
have the judgment of the Courb оп its 
merits, without which judgment it cannot 
be certainly known whether the claim is 
well-founded or not, for the maxim that 
every man is presumed to know the law... 
is clearly inapplicable here. That which 
` is abandoned or suspended іп а compromise 
is not the ultimate right or claim of the 
party, but his right of having the assistance 
of the Oourt to determine, and, if admitted 
or held good, to enforce it. “ an intending 
litigant bona fide forbears a right to litigate 
в question of law or fact which it is not 
vexatious or frivolous to litigate, he does 
give up something of value. It is а 
mistake to suppose it is not an advantage, 
which a suitor is capable of appreciating, 
to be able to litigate his olaim, even if 
he turns out to be wrong." 

That the bonds were executed in return 
for plaintiffs’ abstaining to sue for the 
interest we have no doubt, and further we 
are of opinion that the plaintiffs were 
under the bona fide impression that such & 
suit would succeed if brought. We hold, 


therefore, that there was consideration for 
the bonds. 


~ As to the plea that the consideration 
was of such а nature as to "defeat the 
provisions of any law,” we note that in 
this case the consideration was the abstain- 
ing from bringing a suit to recover the 
interest. Now assuming for purposes of 
argument that to bring such a suit is for- 
bidden by Order II, rule 2, it certainly 
eannot be said that there is. any provision 
of law forbidding plaintiffs from abstaining 
from bringing such a suit. Further, we 
- may add that in our opinion Order П, 
rule 2, isa provision in favour of a defend- 
ant of which he may, or may not, choose 


INDIAN OASES. 


581 


to avail himself; the option lies with him. 
We are, therefore, of opinion that section 
93 of the Contr&ob Act is in no way appli- 
cable to the present case. 

Weaccept this appeal and reversing the 
decision of the lower Appellate Court we 
restore the deoree ofthe first Oourt. The 
defendant will pay coste, caloulated on Ha. 650, 
in &ll Courts. : 


Appeal accepted, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
ват Orv, Aprtat No. 77 or 1918. 
January 8, 1915. 

Present:—Mr. Stuart, A. J. O., and 

Mr. Kanhaiya Lal, А, J. О. 
LAL BAHADUR AND ANOTHER-—DEFERDANTS 

. —APPELLASTS 


TOTENS 
ZALIM SINGH-—Prammrr, BALWANT 
SINGH AND ANOTHER— DEFENDANTS 


FE EE 
Redemption and foreclosure, rights of, whether co- 
extensive—Morigaye-deed containing onerous and one- 
sided coonditions—Mortyagor authorised to recover hes 
money at any time he liked—Redemption, right of, 
postponed to 80 years—Nquity of redewp bon, fetter om, 
effect of—Consideration, want of, alleyaton as to— 
Burden of proof, mitigation oj—Loams, oral—Leklhs 
bahi, entries in, whether reliable by thenselvss—Es- 
hynsio evidence, ity of. 
T Asa general rule, the: right of foreclosure and the 
right of redemption should be oo-extensive, and ey 
agresment by which the right of redemption 
fettered for the benefit of the mortgagee without any 
corresponding advantage to the mortgagor must be 
examined with close sorutany. 

Thus, where s m deed contained onerous 
and one-sided conditions, the effect of some of 


- which was to permit the mortgagee to owl in the 


mortgage-money together with the money spent by 
him in making improvements оп the m 


when the mortgage would be converted fram simple 
into usufructuary. T 

Held, that the covenant postponing redemption 
wre an unreasonable fetter on the equity of redemp- 
tion and could not be enforced, so that the mart- 
gagor was entitled to redeem irrespective af thal 
e 


tter. 2: 

Bayad Abdul Hak Sardar Diler Jung Bahadwr v. 
Gulam Jioms 20 B. OTT; Bari v. Motiram- Mahadu, 
92 B. 876 and Durga Singh v Nawab Mirsa Huhom- 
mad Rasa ‘Husan Khan, 25 Ind. Oas. 012; 17 О. 01818, 
referred to, 
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The onus of proving want of conmderation Hes 


heavily on the party alleging it, but where 16 ıs found 
thet he is & man weak in intellect and hard of 
hearing who played the part of an irresponsible 
puppet in the hands of the opposite perty, the 
Onus 18 io some extent in this way that 
the Court may for ita own satisfaction demand 
from the opposite party, if it thinks proper under 
the ciroumstances of the caso, reliable evidence of 
the fact that there was no wantof oconsideraion 


as alleged. 
Inthe absence of oarroborative evidence, no 


reliance can be placed on the entries of oral loans 
as appearing in a lekha bah, inasmuch asit is not 
a regular &ocount-book kept im the ordinary oourse 
of business from day to day. 

Appeal from the decree of the Subordinate 
Judge, Hardoi, dated the 14th April 1918. 

Pandit Gokaram Nath Misra, for the 
Appellants. 

Mr. A. P. Sen and Syed 29000 Ali, 


Respondent No. 1. 
^ JUDGMENT.—This was a suit for re- 


demption of & mortgage affected by Zalim 
Singh in favour of Shankar Singh on the 


for 


14th November 1895, and of a deed of further 7 


charge executed by Zalim Singh in favour 
of the same person on the bth June 1896. 
The property mortgaged comprised a 5 binoas 
share in the village of Tajpur including sir 
plots belonging to the mortgagor. The 
mortgage purported to have been made in 
lieu of Ra. 5,000 ont of which Ha. 2,181 were 
left with the mortgagee for payment of 
certain prior incumbrances due to him and 
another person named Balwant Singh, Rs. 
219-6-0 were left for payment to Chunni Lal 
on account of в promissory-note dated, Magh 
Suds 5th, Sambat 1951, Ба. 511-10-0 were left 
for payment of an unregistered bond held by 
Sardar Singh dated the 14th September 1895, 
and Ба. 1,912-8 were stated to have been 
credited towards some money due on account 
of books, and balance to have been paid partly 
for the purchase of stamp and partly 
atthe time of execution and registration. 
The deed of further charge purported to 
have been executed in lieu of Rs. 100 ont 
of which Ra. 90 "were credited towards 
money said to have been due to the mort- 
gagee on sccount books, and the balance 
was stated to have been paid in cash 
partly for the purchase of stamp and 
partly before the Sub-Registrar. The 
mortgage deed provided that the mortgagee 
shall pay Rs. 2,181 on account of prior 
mortgages due to the mortgages and Bal. 
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want Singh jointly when those mortgages - 
became payable 4 years and 4 months later 
and obtain possession over the mortgaged 
property, that ill such payment and the 
recovery of possession, the balance of the 
mortgage money was to bear interest at annas 
twelve per cent. per mensem, compoundable 
annually, that from the date of posseasion 
the profits of the mortgaged property were 
to be appropriated in lieu of interest, and that 
if the morigagee wanted to recover his 
money he would be entitled to do so at any 
time after giving a month’s notice to the 
mortgagor, but the mortgagor would not be 
entitled to redeem the mortgage for & period 
of 60 years from the date of the recovery of 
posseasion by the mortgagee of the mortgag- 
ed property. The allegations of the plaintiff 
were that he did not receive anything more 
than Rs. 1,451-5 out of the consideration 
specified in the mortge of the 14th 
November 1895, and Rs. 9/8 out of the con- 
sideration specified in the deed of further 
charge dated the Sth June 1896, and that the 
mortgagee, taking undue advantage of the 
fact that he was an old banker (Mahajan) 
of the plaintiff and that the plaintiff was 
hard of hearing, fraudulently got unreasonable 
and unconscionable conditions entered in the 
mortgage deed and got sixty (sath) years 
entered instead of seven (sai) years as the 
period for which redemption was to be post- 
poned from the date of the recovery of posses- 
sion. The suit was filed on the 3lst May 
1912, and itis admitted by the parties that 
till that date the mortgagee had not paid the 
sum of Ra. 2,131 left with him for payment 
of the prior mortgage and deed of further 
charge due to him and Balwant Singh, or 
recovered possession over any portion of the 
mortgaged property. It is in fact conceded 
that а suit for redemption of the said mort- 


gage and the deed of further ' charge 
was then pending on behalf of the 
heirs of Shankar Singh, who had died 


meanwhile, ugainst Balwant Singh, the co- 
mortgagee, for possession ofatwo and a 
Kalf biswas share comprised in the mortgage 
and deed of further charge, held by Sankar 
Singh and Balwant Singh jointly, and 
that the money due on the said mort- 
gage and deed of further charge was not 
vee to Balwant Singh till the 16th May 

12. 

The main defence, so far as it i is material: 


* right 
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for the purposes of this appeal, was that 
the plaintiff had received the full amount 
of consideration specified in the deeds of 
mortgage and further charge, that the 
allegations of fraud and undue influence 
were incorrect, and that the suit for re- 
demption was premature and not maw- 
tainable. The pleas of fraud and undue 
influence were given up during the hearing 
of the suit in the Oourt below. The 
learned Subordinate Judge found on the 
other issues that the plaintiff had failed 
to prove that he had not received the con- 
sideration money specified in the deeds of 
mortgage and further charge, that the 
covenant, postponing redemption for a 
period of 60 years from the date of the 
recovery of possession, operated a8 an un- 
reasonable fetter on the equity of 1edemp- 
tion and was not enforceable. He gave & 
decree accordingly for redemption of the 
mortgage and deed of further charge in 
question on payment of Re. 10,777-7-0 to 
the mortgagee. Defendants Nos. 1, 2 and 3 
whoare the heira of Shankar Singh have 
appealed from that decree, contending that 
the plaintiff was not entitled toa decree 
for redemption and that the amount of 
mortgage money awarded by the Oourt 
below was inadequate. The plaintiff has 
filed crossbjections, impugning the finding: 
of the Gourt below in regard to the pay- 
ment of ihe disputed consideration money 
&nd the &mount &djudged as payable to the 
mortgagee. 

In view ofthe onerous and one-sided 
conditions contained in the mortgage 
deed, the effect of which isto permit the 


mortgages to call in his money at any: 


time he likes and to postpone redemption 
till the expiry of 60 years from the date 
of the recovery of possession, we agree 
with the learned Subordinate Judge that 
the covenant postponing redemption 
_ Was an unreasonable fetter . on the equity 
of redemption. As a general rale the 
of foreclosure and the right of 
redemption shonld be co-extensive, and 
every agreement by which the right 
of redemption is fettered for the benefit of 
the mortgagee without any oorresponding 
advantage to the mortgagor must be exa- 
mined with! close scrutiny. The mortgage 
deed in this case provided for the conversion 
of в simple into в usufructuary mortgage 
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on payment of the money lett with the- 
mortgagee on account of certain prior 
incumbrances when they fell due, thereby 
securing to the mortgages the fullest possible 
opportunity of realizing his interest from 
the profits. Yet it allowed the mortgagee to 
call in his money at any moment he liked 
giving a month's notice to the mortgagor 
and restrained the mortgagor from seeking 
redemption before the expiry of 60 years 
from the date of possession and further 
burdened him with an obligation to pay the 
arrears of rent and айас which may be 
then due by the tenantsand the costs of 
wells constructed, partition obtained or suits 
instituted by the mortgagee for any purpose 
whatsoever in augmentation of the principal 
and interest due on the mortgage. If a 
mortgagee constructs wells, obtains partition 
or files suits against tenants for arrears of 
rent, enhancement or ejectment, he does so 
evidently for his immediate benefit, or in 
other words, to increase his profits from 
the mortgaged property. It would be 
unreasonable under the circumstances to 
allow him to enjoy the benefit of the 
increased profits foran unduly long period 
and also to recover the money spent in’ 
making improvements from the mortgagor 
at the time of redemption. Section 72 of 
the Transfer of Property Act defines the 
purposes for which & mortgagee in possession 
may spend money and add it with interest 
thereon to the principal sum secured by the 
mortgage. The covenants contained in the 
mortgage deed thus enable the mortgagee by 
heavy outlays on improvements to prevent re- 
demption fora much longer period than 60 
years, The principle laid down in Sayad 
Abdul Hak Sardar Dilor Jwg Bahadur v. 
Ghulam Jilani (1) and Sari v. Motiram Mahadw 
(2), which was followed by this Court in 
Durga Singh v. Nawab Mirza Muhammad Rasa 
Husain Khan (3), applies to this case and 
the plaintiff ia entitled to redeem the mort- 
gage irrespective of the fetter which the 
mortgage deed seeks to impose. 

The term of 60 years provided for re-: 
demption does not moreover begin till the 
mortgagee succeeds in obtaining possession _ 
from the prior mortgagees of the mort- - 


(1) 207B. 677 

2) 22 B. 87б. . 

6) 26 Ind. Oss 912; 17 О, О. 818. 
NO : 
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gaged property. The suit was filed before 
the mortgagee had succeeded in obtaining 
possession, or in other words, before the 
turm of 60 years had begun to operate 
and it cannot therefore in either view of 
the case be regarded as premature. 

The finding of the Court below вз to 
the amount of the mortgage money pay- 
able by the mortgagor doeá nat, however. 
appear to be satisfactory. The learned 
Subordinate Judge rightly held that the 
onus of proving want of consideration lay 
. on the plaintiff. But in view of his 
subsequent findings the onus does not 
appear to lie on him as heavily, as the 
. learned Subordinate Judge supposed, for he 
found from the impression made and the 
conduct of the plaintiffin the witness-box 
that the plaintiff was a man of weak 
intellect and hard of hearing, and that he 
had played the part of an irresponsible 
puppet in the hands of the mortgagee in 
this transaction. The learned Subordinate 
Judge further found that the plaintiff was 
not even capable of deposing to the facts 
mentioned by him in his deposition and 
that they too had most probably been put 
into his mouth by some interested persons 
before he stepped into the  witness-bor. 
He was not even satisfied as to how the 
documents were obtained and the plaintiff 
made to set hia hand on them. On these 
findings, it was obviously dangerous for 
the Court below to have accepted, as it 
would be unsafe for us toaccept, the state- 
ments made by the defendants as to the 
payment of the consideration, unleas corrobo- 
rated by reliable evidence. The first item 
credited in the mortgage deed, dated the 


14th November 1895, is в sum of Ha. 1,912-8-0 . 


said to have been due on & book account. 
The account book containing this is a 
mere ledger, the tirst three pages of which 
purport to bear the plaintiffs accounts, 
authenticated by his alleged signatures. Those 
signatures were not shown to the plaintiff in 
the course of his examination, and if the 
evidence of Beche Lal, one of the attesting 
witnesses of the mortgage deed in suit, be 
true the entries were made in the account 
* book, and the signature of Zalim Singh taken 
either at the time of execution of the mort: 
gage deed or about a month or во prior to its 
exeoution. The plaintiff was at that time on 
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bad terms with Balwant Singh and was 
evidently at the mercy of those who fed and 
supported him. Beche Lal says that Shankar 
Singh was feeding and supporting Zelim 
Singh, but whether the latter was being fed 
and supported from the income derived from 
his sir lands or from money borrowed from 
others, the evidence does not make clear. 
The accounts entered in the lekha baht com- 
prise various items of oral loans said to have 
been advanced between the 18th October 
1894 and the 15th Febrnary 1896. But in 
the absence of corroborative evidence, apert 
from the alleged signatures of the plaintiff, 
the authenticity of which has been left unde- 
termined, no reliance can be placed on the 
lekha bahi, inasmuch ns it is not a regular 
&coount book, kept in the ordinary course of 
business from day to day. The other items 
of consideration mentioned in the mortgage 
deed in suit relate to monies said to have 
been left for payment to Ohunni Lal and 
Sardar Singh on всоойпь of a promissory- 
note stated to have been due to the former 
and an unregistered bond held by the latter. 
But the promissory-note and the bond afore- 
said have rot been filed or otherwise proved 
by independent evidence. Chunni Lal is 
admittedly at present in the service of the 
defendants, and Sardar Singh was the father 
of defendant №. 2. The Court below did not 
definitely find whether any money was 
actually due by the plaintiff to Ohunni Lal 
and Sardar Singh. It did not determine one 
way or the other whether the money entered. 
as oredited towards the bahi debt in the 
mortgage deed in suit and the deed of further 
oharge dated the bth June 1896, was actually 
due, and in view of the circumstances of the 
case, we do not consider ourselves justified 
in coming to a finding on the question of 
consideration without giving the contesting 
defendants an opportunity of establishing, by 
Buch evidence as they шау possess, that the 
items credited in the deeds of mortgage and 
further charge or left with the mortgagee 
for payment to Ohunni Lal and Sardar Singh, 
were actually due and that the entire con- 
sideration was paid in the manner described 
in the said deeds. Woe srenot in any way 


- relieving the plaintiff of the burden that lay 
. on him of proving that he had not received 


the consideration. Bat wo consider it 
desirable that we should have more definite. 
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materials placed at our disposal either by the 
plaintiff or ‘by the defendants, to enable us 
to determine whether the items of considera- 
tion entered in the deeds in suit are genuine. 
The award of interest by the Jearned Sub- 
ordinate Judge on the profits of the sr plots 
which remained in the possession of the 
mortgagor, alao-ssems to be questionable, for 
the defendants have already been allowed 
interest on the sum of Rs. 2,869 claimed to 
have beem paid by the mortgages from the 
date of the mortgage till the 16th May 
1912. The mortgagee was either entitled to 


the profits of the mortgaged property, orif - 


possession was wrongfully withheld from 
him to interest on the amount actually paid 
by him, but not to both. The mortgagor 
having failed to deliver possession over sir 
plots, the mortgagee was entitled to recover 
interest on the money paid by him till the 
date on which he recovered possession over 
the mortgaged property. The mortgagee 
rights held by Bhup Gir were assigned to 
Shankar Singh and Balwant Singh by a 
salo deed dated the 15th August 1881. 
The portion of the mortgage money due to 
Balwant Singh is stated to have been paid, 
but that due to Shankar Singh is stated to be 
still recoverable. The plaintiff, however, 
alleges that he had paid both the assignees, 
but the Oourt below has recorded no finding 
on the point. 


Before determining the amount due to the 

mortgages, we direct the Court below &coord- 
ingly to take evidenoe on the following 
matters and report its findings to this Court 
within two months from this* date. 
. 1. Whether any money was due by the 
plaintiff to Shankar Singh on the book 
account, as entered іи the deeds of mortgage 
and further charge in suit and, if во, how 
much P 

2. Whether any money was due to Ohunni 
Eal and Sardar Singh by the plaintiff as 
described in the said deeds and - whether 
Shankar Singh paid the same and, if во, 
when and how much P 

3. Whether a sum of Re. 25.8.0 was paid 
fo the plaintiff at the time of the execution 
‘of the mortgage deed in suit P 

4. What із the amount of the mortgage 
money payable by the plaintiff for the redemp- 
tion of the deeds of mortgage ond further 
charges in suit, taking inte account the 
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amounts admitted to haya been received by 
m ee proved to have been paid by 

im 

5.. Whether ‘the mortgage-money dus to 
Bhup Gir was paid by thé plaintiff and, if so, 
how much and when P = 

Ten days from the date of the finding 
will be allowed to the parties for filing objec- 


tions. 


Issus romtited. 


COURT OF THE BOARD OF REVENUH, 
UNITED PROVINOES. 
Havasus Ратгпои No. 28 or 1013.14 or 
Bara Ваккг Drerngior. 
January 6, 1915. 

Present: —Mr. Oampbell, J. M. 
MANSA DIN—DiusrzIXDANT—À PPHLLANT 
cereus 
THAKUR PRASAD-— PrarxriYr— 
HasPONDENT. 

Oudh Bent Act (XXII of 1888), s. lO] H—M ufi, 
heritable but not transferable—Transferes fiom muafi- 
dar, right of—Under- proprietary rights, now-accrual of. 

A eree from muafidar who has only a 
heritable but not & алан interest in the юнай, 
cannot olaim under-proprietary rights under section 
107H, of the Oudh Rent Act, 

Appeal from the decree of the Commissioner, 
Fyxabad, dated the 8th April 1914, upholding 
the order of the Deputy Commissioner, Bara 
Banki, dated the 14th July 1913, upholding’ 
that of the Assistant Collector, Bara Banki, 
dated the 12th May 1918. 

Mr. Sarju Prasad Misra, for the Appel- 
lant. 

Mr. G, H. Thomas, for the Respondent. 


JUDGMENT.—The Oommissioner has 
found, as & matter of fact, that Narbadapuri 
was dispossessed for a time between 1893 and 
1896; and that he must, therefore, be holding 
under a new grant since thattime;and that oon- 
sequently he has not held rent-free continu- 
ọusly for fifty years. This finding of fact cannot 
be disputed in third appeal. Appellant then 
urges that the land was acquired by him, in 

perpetuity, by written instrument and fora 
valuable consideration, and that, therefore, he 
must, under section 107H, Oudh Rent Act, 
be held to be an under-proprietor, 
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` The faw in this argument, however, is that 
appellant, who professes to have purchased 
Narbadapuri’s rights from Ajodhia Prasad, 
who purchased them at auction sale, cannot 
have a better title than his predecessors-in- 
title. At Settlement; in the wajtb-ul-ars, it 
is distinctly recorded that the meafidar had a 
heritable, but not a transferable, interest im 

` muaft: and there ів absolutely nothing 
to show that thia condition hgs ever since 
been amended. 

Ajudhia Prasad and appellant, therefore, 
purchased what  Narbadapuri had not the 
right to sell They -have поё, therefore, 


acquired a right under section 107H, Ondh . 


Rent Act. 
I, therefore, uphold the Oommissioner’s 
order and dismiss the appeal with eoeta. 


Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Ravarum Priirrow No. 6 or 1912-13 or Uxao 
District. 
April 19, 1914. 
_ Present:i—Bir Duncan Colvin Baillie, 8. M., 
and Mr. Tweedy J. M. 
Nawab SULTAN HUSAIN KHAN— 
APPELLANT 
versus 
:-SEW AK. SINGH—-Rusponpent. 


Mortgage before 1st January 1902, effect of, spon sir’ 


— Bir, «chen ceases іо be so——Ks-proprietary tights, how 

surrendeiod and eatmguished—Abandomasnt, actual 
for claim of rne rights —Oudl, 

Reni Act (XXL of 1886), в. 

- A mortgage with ea cal ceca before Ist 

January 1902 has no effect whatsoever upon sr, so 

that & mr thus mortgaged does not cease to be so. 

. A holder of sir when his proprietary rights are 

transferred cannot surrender his œx- -proprietary 

righta exoept by actual abandonment, 

- Ha sr-holder fails to take up his ex- 

nrghis in Agra within «іх months, a 

within «year, after their ‘accrual, they ee 


“guished. 

' Appeal from the detree of the Commis. 
sioner, Lucknow, dated the 26th May 1913. 

* Mr. J. Jackson, for the Appellant. 

© Babu Pertab Ohandra Gupta, for the 


Respondent. r 
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JUDGMENT. 
- Twesor, J. M.—This isa third appeal 
under section 36 of Aot JU. |The 


admitted facts are that the father of the 
respondent -gave в usufructuary mortgage 
of his sir in 1871 and the mortgagee remain- 
ed in possession until 1907, when he obtain- 
eda decree for foreclosure and the property 
was sold. The sale was ultimately confirm- 
edin December 1910. No application for 
mutation seems to have been made by the 
purchaser for some time, and it was not 
until April 1912 that the Tabsildar instituted 
& cage under section 86 and the respondent 
then claimed occupancy rights. It ів 
important to note that until the Tahaildar 
called the attention of the respondent to 
the fact that  ex-proprietary rights had 
arisen he made no attempt to claim them. 


The first Oourt held that the claim was 
time-barred as the rights were created in 
December 1910 and no attempt was made 
to take them up until April 1912, while 
the respondent admits that he has been out 
of possession ofthe sir since 1871. In first 
appeal the Deputy Commissioner upheld 
the finding of the Deputy Oollector but 
apparently on totally different grounds. 
He held that the land ceased to be mr 
when it was transferred by mortgage in 
1871. This view is clearly wrong, and it 
has been repeatedly held by the Board that 
a mortgage with or without possession 
before lst January 1902 has no effect what- 
ever upon sir. ln second appeal the Oom- 
missioner cancelled the erroneous view of 
the Deputy Oommissioner, but found that 
the Court of first .instance was wrong in 
holding that the claim was time-barred as, 
it was made not under section 7A of the 
Rent Act, but under section 86 of Act III. 
This is a mistaken idea ‘as no rights arise 
under section 86, which is purely manda- 
tory. It prescribes the procedure which the 
Revenue Authorities must adopt when ocou- 
pancy rights have been created in Agra 
under section 10 of Act П and in Ondh 
under section 7A of the Rent Act. It is perhaps 
misleading agit is couched in too general 
terms, and directa the Oollector ‘when 
rights of occupancy have been created to. 
mark off the area in which such rights exist, 
and to fix the rent. 16 omite tol statejithat, 
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the Collector during the course of the 
inquiry must ascertain not only that the 
rights arose, but are stil alive. It is 
settled law that a holder of sr when his 
proprietary rights are transferred cannot 
surrender his er-próprietary rights except by 
actual abandonment. In Agra if he fails tu 
take them up within six months they are 
extinguishéd, and in Oudh section 129 
bars their recovery after a year has elapsed: 
The unpublished ruling of the Board quoted 
by the Commissioner does not touch this 
point stall. It is clear then that section 
96 must be read along with section -129 
and that in the present instance as the rights 
arose in December 1910 and were поё claim- 
ed until April 1912, they were dead aud 
gone when the case under section 86 was 
instituted. There can be по reasonable 
doubt that the respondent had no intention 
. Of claiming these rights until the Tahsildar 
put the plea for their existence into his 
mouth. 
` J would decree the appeal with costs and 
reversing the decision of both the lower 
‘Appellate Courta would restore the finding of 
the Assistant Oollector. 


Battie, S. M.—I concur. 
Appeal allowed. 


> 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revexve Parrrion No. 8 or 1913-14 or 
Gonpa District. 

: April 18, 1914. S 
Presont:—Sir Duncan Colvin Baillie, 8. M. 
TRIBHUWAN DAT AND OTHERS— 

DETENDANTS —APPELLANTS 
OTEUS * 
BALAK RAM MISRA—Ptaintirr— 

: Енвронринт. 

. Review by subordinate Hevemus Couits m Онал, 

power of- Bom d and other Revenus Oowrle, powers of 

"вие of, difference betsuoen — Oudh Rent Act (XXII. of 

1886), s. 120A — Decree, when considered as suliiiy— 


Praud of party to case, effect of. 
Evbry Revenue Court in Oudh has the power of 
review—the Oourts subordinate to fhe Board having 
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only a limited power in that respect, as provided 
by section 114 and Order XLVI, Civil Procednre 
Oode, while the ат s having & and wider 
power as provi y section 120A of 
uM the Oudh 
A decree which is based on and solely due to fraud 
by a party oan be held to be а nullity, even though 
it cannot be said to have the effect of preventing , 
an opposite party from placing his case properly. 
Bans Lal v. Dhapo, 24 A, 949, A. W. N. 
88; Barkai-wa-sissa v. Fasal Hag, 90 A, 972, am N. - 
(1904) 25; Lakshmi Ohuran Shaha v, Nur AH, 11 Ind. 
Uas 626; 15 0. W. N. 1010; 88 О. 986; Mahomed Gulab 
у. Mahomed Sulliman, 21 О. 612 and Mohesh Chandra 
Bos v. Radha Kuhsn Bhattacharjee, 12 О, W., N. 28 
6 C. L J. 580, considered. ` 


© Appeal from the decree of tho Oommis. 
sioner; Fyrabad, dated the 28rd July 1918. > 


Babu Aditya Prasad, for the Appellanta: 
- Babu Lachhman Prasad, for the Respond- 


ent. 


JUDGMENT.—Althongh I have made up 
my mind that the Oommiasioner’s finding 
of fact that no fraud has been proved, cannot 
be disturbed in this second appeal, there 
are several features connected with this 
case which make it desirable to remark om 
the proceedings which have taken place at, 
some length. А 

Appellant had issued a notice of'ejeotment. 
ageinst the respondent. The latter vontested’ 
the notice on the ground that he had өх. 
proprietary righta and produced a sale- 
statement dated dated 21st July 1885, 
This, as it stood, showed that ex-proprietary 
rights had been reserved in favour of 
respoudent’s father in the whole of certain 
sir lands which were then being sold by^ 
auction. The result was that а decree was 
given in reapondent’s favour cancelling the. 
notice and upheld on appeal by the Commis- 
sioner. An application for review was 
subsequently presented in the Commiasioner’s 
Oourt, in which it was alleged that the 
copy of sale-statement filed by the respond- 
ent was incomplete and that endorsementa. 
= roe of the sale-siatement showed 
that e order reserving өх-рго ietary | 
rights in the entire area had teen ee 
drawn and rights reserved only in an area ` 
of l bigha 10 biswas 10 dhurs. The Commis- . 
sioner recorded that the correct copy then 
submitted made it clear that the decree " 
was wrong and that appellant had not got 
ex-propristary rights in the entire area іц. 

i A RS AME 
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question but only іп one number. He held, 
however, that he was not under the law in 
Oudh entitled to review his judgment 
under section 114 and Order XLVII of the 


Oivil Procedure Code. The line of argument 
taken was as follows. 


The Civil Procedure Code applies im 
Oudh where not inconsistent with the Rent 
Act. Section 120A of the Rent Act 


provides power of review for the Board of 
Revenue, but there are no sections providing 
for review by other Courts. The Rent Act, 
therefore, did not contemplate review by 
other Courts andthe Civil Procedure Code 
in this matter must, therefore, be considered 
to be inconsistent. 


It appears to me clear that this argument 
. is entirely fallacious. The power of review 
given to the Board by seotion 120A is ofa 
special character and very much wider 
than the power given to Oourts in general 
by the Civil Procedure Code. To confer 
this power & special section was necessary. 
No special section was necessary to give 
Oourts the powers contemplated by the 
Oivil Procedure Code. There is, in my 
opinion, no inconsistency between the pro- 
visions of the Rent Act and the exercise of 
powers review by Reveune Courts in 
Oudh. The matter is made to my mind 
&bsolutely clear when itis considered that 
section 1204. was inserted by Act XX of 
1890. If the line of argument taken by the 
Commissioner is accepted, Revenue Оопгів 
in Oudh had powers of review till Act 
XX of 1890 was passed. There was 
certainly up to that date nothing to suggest 
that they had nosuch powers. Is it possible 
$o conceive that the Legislature then by 
adding the section giving special powers of 
review to the Board intended to take away 
the powers of review enjoyed by other 
Oourts and did not in any way express its 
intention in so many words. There appears 
to be no doubt whatsoever that Revenue 
Courts in Oudh have the power of review 
allowed to Civil Courts. It would be 
impossible to conceive they аге not being 
given such powers and being unable to 
correct any error however obvious in a 
judgment recorded by them. 

This matter does not, however, affect the 
case before us. Review was refused and 
the order giving respondent or-proprietary 
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rights in all the land sold was maintained. 
In the present case it was maintained that 
the previous decree was a nullity because 
it had been obtained by the fraud of the. 
respondent. The Ooyrt of firat instance 
acoepted this view, thereby giving redpondent 
only the land which he was in fact entitled 
to. The question whether any decision 
obtained by means of fraud could be treated 
asa nullity was argued at some length 
before me. For appellant, I have been 
referred to Bansi Lal v. Dhapo (1), Barkat- 
un-nissa v. Fasal Наа (2) andiLakshms Üharas 
Saha v. Nur Als (8). For respondent 
it was urged that the fraud which 
made a judgment a nullity must be such 
аз to prevent an opposite party from 
placing his cage properly before the Court 
and Mahomed Gulab v. Mahomed Sulliman 
(4) and, Mohesh Ohandra Bose у. Radha 
Kishen Bhattacharjee (5) were cited in support. 
Having considered all the rulings referred 
to, there appeara to me to be no doubt 
that a decree which is based on and solely 
due to fraud by a party can be held to be 
a nullity, even though it cannot be said to 
have the effect of preventing an opposite 
party from placing his case properly before 
the Court. 


The ground, however, on which the Com- 
missioner decided was that fraud by the 
respondent had not been proved. It is 
certain that respondents father was. well 
aware that ex-proprietary rights had been 
retained only in а limited area. It is extremely 
unlikely that respondent himself in examining 
the file regarding the sale case and obtaining 
a сору of sale-statement did not become 
aware that the sale-statement really restricted 
the area of ex-proprietary land, but I am 
not prepared to say that the Commissioner's 
finding is untenable, more specially because 
the ex-proprietary lands and the lands held 
without such rights have been included in 
& single holding in the patwari’s papers and 
the difference between the two tenures there- 
fore obliterated. It is within the bounds of 
possibility that respondent did not know that 
the copy he produced was incomplete, and 


£4 А. 242, А. W. N. (1902) 88. 

26 A. 272; A. W. № (1904) 26. 

11 Ind. Oas. 626; 15 О. W. М. 1010; 88 О. 096. 
21 O, 013. а 

13 0, W. N. 28; 6 О, L. J. 580, 
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on this ground I decline in second appeal 
to interfere with the Oommissioner’s de- 
cision. D 

The appeal is, therefore, dismissed, but in 
view of the fact that respondent got the 
land to which he is clearly not entitled, I 
pass no orders as to costa. 

Appeal dismissed. 


PUNJAB OHIEF COURT. Р 
Васохр Cry Аррилт, No. 2432 or 1918. 
November 16, 1914. 
Preseni:— Mr. Justice Shah Din. 
BABU LAL-—DEORNB8-HOLDER—À PPELLANT 


vorsws 


Second Appeal—Finality of 
by judgment-debtor against order 
auction-sale of Ms immoveable property to decres-holder 
— Orid Procedwre Code (Act V of 1908), ss. 2, 47,104, 
O. XXI, rr. 90, 92, О. XLII, r. 1 (j)—Revinon— 
Punjab Cowrts (Amendment) Act (IV of 1912), s. 70— 
Punjab Oowrts Act (III of 1914), s. 44. 

An -order of the Appellate Oourb in appeal by the 
judgment-debtor, under rule (1) @ ot Order XLITI 
Oode of Civil Procedure, 1008, against the 
order of the Court executing the decree refusing, 
under rule 92 of Order XXI, to set aside, on his 
application under rule 80 of the ssid Order, the 
auction-sale of his immovesble property to ile 
decree-holder, is not a decree within the meaning of 
sections 2 and 47 of the-sald Code, and consequently, 
under the farce of sub-section (2) of section 104 of 
the Code, no second appeal lies therefrom to the 
Ohief Oourt. A 

The Chief Oourt is not bound to interfere on revision 
with an order which is not so unjust or so perverse 
that it ahould not be allowed to stand. 


Second appeal from the order of the 
District Judge, Delhi, dated the lst October 
1918, accepting the application for review 
of hia own order, dated the 30th June 1918, 
and holding that the sale is invalid, thus 
reversing the order of the Munsif, Ist class, 
Delhi, dated the 19th March 1918, who sanc- 
tioned the sale. 

Lala Madan бора, for the Appellant. 

Bukhshi Tek Ohand, for the Reapondent. 

JUDGMENT.—The Pleader for the respond- 
ent urges aaa preliminary objection that no 
appeal lies to this Court in this case. The 
material facts are these. On the 8th Feb- 
тпагу, 1918, the respondent’s property was 
gold in execution of в decree which the 


appellant had obtained against him. (Ор the 
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19th February he (the respondent) made &n 
application to the executing Court; that ofa 
Munaif, 15 class, Delhi, under Order XXI, : 
rule 90, of the Civil Procedure Code, praying 
that the anoction-sale be set aside on the 
ground of a material irregularity in publish- 
ing it, the result of the alleged irregularity, 
according to the respondent, being that his 
property, which was said io have been of the 


value of about Rs. 2,000, was sold to the 


decree-holder himself for Ва. 140. The 
Мапа disallowed the application on the 17th 
March, holding that no material irregularity 
had taken place іп respect of the anction-sale 
in question ; and he confirmed the sale on the 
game date. From the order of the Munsif, 
which was one passed under rule 92 of 
Order XXI, Civil Procedure Code, the 
respondent preferred an appéal to the 
District Judge; the District Judge agreed 
with the Mansif that no material irregnlarity 
іп the conduct of the sale had been proved 
and he dismissed the appeal on the 80th 
June 1918. On the 23rd July the respond- 
ent made an application for review of the 
order of the District Judge, dated the 80th 
June, urging inter aléa that the aüctión-sale was 
invalid under Order XXXIV, rule 14, Civil 
Procedure Code, because ihe decree-holder 
(the present appellant) was mortgagee of 
the property sold in execution of his decree 
and the decree was for the payment of 
money in satisfaction of a claim arising 
under the mortgage. The District Judge 
accepted the application for review and 
holding thatthe suction-sale avan invalid, set 
it aside. This order is dated the Ist October 
1913. ; 

The decree-holder has preferred an appeal 
to this Court from the last-mentioned order 
under section 40 of the Punjab Conrts Act, 
as it stood before its amendment by Aot 
IIL of 1914, the order in question being 
treated by him ав a decree. The respond- 
ents Pleader urges by way of a preliminary 
objection that the order appealed from is 
not в “decree” within the meaning of sub- 
rection (2) of section 2, Oivil Procedure 
Code, butis an order not amounting to a 
decree, inasmuch as it has been passed by 
the District Judge upon an &ppeel preferred 
to him under Order XLIIT, rule 1 б, from 
the order of the Munsif under rule 92 of 
Order XXI of the Code refusing to sot aside 
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the auction-sale. It is contended that the 
District Judge having passed his order on 
an appeal properly filed in hia Court under 
clause (3) of rule lof Order XLII, read 
with- section 104 of the Code, under sub- 
section (2) of the said seotion 104 no further 
or second appeal is competent to this Oourt 
from the order passed by the District Judge, 
. it being perfectly immaterial for purposes 
of the competency of the -appeal whether or- 
not the: grounds upon which the District 


Judge's order was based are covered 
by rule 90 of Order XXI of the 
Code. To this argument the reply of the 
appellant’s Pleader is two-fold. In ihe" 


first place, he says that an appeal-lies from 
the District Jadge’s order under rule 7, 
Order XLVII, Oivil Procedure Code, inas- 
much as there was no sufficient reason for 
granting the review within the meaning of 
the rule, read with rule 4 (2) of Order 
XLVI and, therefore, the application for 
review, which was in contravention of the 
provisions of rule 4, should not have been 
granted. In the second place, he urges that 
the order of the District Judge falls within 
section 47 of the Code and is tantamount to 
a “decree” and not an order, within the 
the meaning of section 2, sub-section (9), of 
the Oode, the decision of the District Judge 
not being an adjudication from which an 
appeal lies аз an appeal from an order. In 
my opinion the firat contention of the appel- 
lant'a: Pleader has no foroe. The respond- 
ent’s application for review in the District 
Judge's Court did not contravene the pro- 
viaiona- of.rule 4 of Order ХУП, Civil 
Procedure Code, the provisions referred to 
in rule 7 (1) (b) being those contained in 
the ‘proviso to rule 4(2) and having no 
conneotion whatever with rule l of Order 
XLVII. The argument that the said rule 
1, must be read, by necessary implication, 
into rule 4, sub-rule (2) is, in my opinion, 
unsound, and- I must reject it; and it, there- 
force, follows that the application for review 
which the respondent had made to the 
District Judge did not contravene the pro- 
vision of rule 4 of Order XLVII of the 
Code, and’ that no appeal lies to this Oourt 
from the order of the District Judge under 
rule d. x E : = 

` The sgcoùd contention of the appellant’s 
Pleader is, ix тау opinion, equally untenable. 
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ltis clear that the respondent made his 
&pplication in the Munsif’a Oourt under 
rule 90 of Order XXI of the Code, and the 
Munsif disallowed it under rule 99 of 
the -said order. That order clearly 
was not а “decree” within the meaning 
of section 9, sub-section (2), of the Oode,- 
inasmuch as an appeal lay from that order 
under sedtion 104, sub-section (1), read 
with Order XLII (1)' (G). An appeal 
was accordingly preferred from the said 
order as anorder by the respondent to the 
District Judge, and the District Judge heard 
the appeal as an appeal from an order; and 
although he at first dismissed the appeal, 
he afterwards accepted an application for 
review of his own order and accepting the 
appeal held that the auction-sale was invalid 
and set it aside. To tbis order of the 
District Judge, on whatever grounds it 
was based, sub-section (2) of section 104 
of the Oode applies with full force, the 
words of the section being: “No appeal shall 
lie from any order passed in under 
this section.” The expression ‘any order" 
is wide enough to include an order of the 
kind passed by the District Judge on the 
186 Ootober 1918, and with reference to 
the faots of this particular case, it means 
the order setting aside the sauction-sale—the 
grounds upon which the order is based being 
a matter of no importance аз regards the 
application of the said sub-section (2) of 
section 104. In my opinion it would be 
anamolous to hold that, although the order 
of the Munsif, which was one admittedly 
passed under rule 92 of Order XLI, waa an 
'order" not amounting to a decree and was, 
therefore, appealable as an order to the 
District Judge under section 104 (1) read” 
with Order XLIII (1) of the Code, the order 
of the District Judge passed in appeal was a 
“decree” within the meaning of section 47 
read with section 2,. sub-aection (2), of the 
Code, and was appealable to this Court, not- 
withstanding the express provisions of sub- 
section (2) of section 104, In my opinion the 
order of the District Judge is covered by the | 
terms of the said sub-section (2) of seotion 
104 and no appeal lies from ii. 


For the reasons given, my conclusion is 
that no appeal lies to this Court .from the: 
order of the District Judge, dated the Ist: 
October 1918. Next, the deeree-holder's 
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Pleader prays that the memorandum of 
appeal may be treated as a petition for 
revision under section 70 of the Old Punjab 
Courts Act, or under section 44 of the new 
Act, because the District Judge has acted 
with material irregularity in setting aside 
the auction-sale upon a ground not covered 
- by rule 90 of Order XXI, Civil Procedure 
Code, and not urged by the respondent in 
his first application, dated the 12th February 
1918. As I am not convinced that the 
order passed by the District Judge is во 
unjust or so perverse that it should not 
be allowed to stand, Iam not prepared to 
interfere with it on the revision side. I 
accordingly dismiss the appeal. In the 
peculiar circumstances of the case, I leave 
the parties to pay their own costa in this 
Conrt. 


Appeal dismissed, 


CALOUTTA HIGH COURT. 
Finest Orvin Appear No. 401 or 1912. 
May 19, 1914. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

OARL FORSTMANN, Proprrator, 
Вавовжоор Esrara, DaARJNMGIXG— 
PrATNTIFY— APPELLANT 


vereus 
H. T. В. FORRHST—Duranpint— 
HasPoxpasr. 

Mahciows prosecwiom — Plaintif accused of theft of 
electricity and aoquatisd —Dishonast conduot—Buit for 
da of dafendant, when anses—Malice 
in Law —" Mana," use of, effect of—“Dishonestly’ in s. 39, 
Е ig of—BNlectricity Aot am. of 


lecirwaty Act, meaning 
1008), s. 89—Penal Оойв (Act XLY of 1800), s 

The plaintiff made certain alterations pag the 
olectric wires on his estate, which had tte result of 
oon the current directi; from wires conve 


duoting y 
the current suppHed by the Municipality out 


him for thett of electricity under section 
the Electricity Act, but he was 
charges. He then sued the Ohairman of the pen 
paliby for damages for malicious prosecution: 

Held, that the plaintiff may have been honestly 
mistaken in his views of law, but he oannot as a 
yessonable man have been ignorant of the fact 
that his alteration of the wires would cause 
ful loss to the Municipality and that on the o principle 
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that a man’s intention should be held to be tho reason 
able and probable consequence of his acta, his conduct 
was -dishonest within the meaning of the Indian 
Penal Code; Ч 
Held, further, that as the defendant had reason. 
able and probeble œuse for directing the prosoon. 
tion of the plaintiff, there was no milico in law in 
his oonduct and he was not liable for damages. 
The use of the word “mains” for the words 
“any electric каррі. line through which ene 
censees" in section 80. of the 


Indian Penal Oode. 

Where the word “шыта” is qualified by such 
words ал “outside your meter, A the socused guts 
full notice that he must not take current except 
through the meter. 

The word "dishonesily" as used in section 89 of 
the Electricity Actis а legal expression - having the 
game sense as that in which ib is used in the Penal 
Oode 

Appeal against the decree of the District 
Judge, Dinajpur, dated the 28th June 1912, 

FACTS.—The plaintiff ıs the owuer of the 
Beechwood Estate, including the building 
called the Rink, at Darjeeling; and the 


- defendant was the Deputy Commjssioner of 


Darjeeling as well as the Ohairman: of the 
Municipality when the eause of action arose. 
On the 7th June 1910 the Municipal 
Engineer submitted a report to the defend- ` 
ant вз Ohairman from the Assistant Electri- 
cian to the effect that he had discovered that 
the plaintiff had made certain alterations in 
the electric wires on his eatate, which had 
the result of conducting the current directly 
into the Rink from wires conveying the 
current supplied by the Municipality without 
passing through the meter supplied for the 
purpose of measuring the amount of energy , 
consumed on the Beechwood Estate, the 
consequence being that electricity could be 
used in the Rink without the Municipality 
having any means of checking the amonnt 
consumed. The report further stated that, 


: asa matter of fact, electric light had been 


used inthe Rink on the night of the 4th 
June and that the amount consumed on the 
occasion had necessarily not been recorded, 
there being no ‘meter to do so. 


The Engineer added this note on the, 
report: “Chairman, this amounts to a 
charge of dishonestly abstracting energy and 
under section 29 of the Indian Electricity. 
Act, this is deemed to be. theft- within the 


meaning of the Indian Penal Code" gs 
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The defendant as Chairman then saw the 
Engineer persophlly and having, from. his 
explanations, grasped the situation, recorded 
this order on the report, “Assistant Electrician 
to lay a Firat Information under sectian 379, 
Indian Penal Code, at the Sadar Thana—H. 
F. Ch. 7-8. 


This was done and on the 10th June the 
plaintiff was put under arrest by Inspector 
Daly, who took him to the katchery before 
a Magistrate where he was admitted to bail. 
The plaintiff was then tried on charges of 
theft of electricity on two occassions ctis, the 
2nd and the 4th June, and under section 39 
(5) of the Indian Electricity Act, but was 
finally acquitted of all the charges on the 
18th July 1910. Upon thisthe plaintiff sued 
the defendant for damages for malicions 
prosecntion on 20th February 1911. 

|^. Dr. Rash Behary Ghos and Mr. G. Sircar, 
for the Appellant. 


Mr. 8. R Das, Counsel, and Babu Ram Chara 
Mitra, for the Respondent. 


JUDGMENT.—Thisis anappeal from the 
judgment and decree afthe learned District 
Judge of Darjeeling dismissing the plaintiff's 
suit fer damages for malicious prosecution, 
The learned Judge in & long and a very 
careful judgment has веб out all the facta 
alleged and proved on both sides, and we 
need not recapitnlate them herp. 

. The plaintiff is в foreigner and seems 
to have exaggerated ideas of his own 
capacity as n lawyer. But wp are unable 
to find that he has been able to establish 
any case that the defendant acted without 
reasonable and probable cause in directing 
his prosecation under section 39 of the 
Indian Electricity Act read with section 
879, Indian Penal Oode. Mr. Foarstmann 
may haxe been honestly mistaken in his 
views of the law, but he cannot as a 
reasonable man have been ignorant of the 
fact that hig alteration of the wires would 
cause ivrongful Joss to the Municipality 
and on the principle that s man’s intention 
must be held to be the reasonable and probable 
conseguence of hisacts, his cenüuct was 
therefore dishonest within the meaning of 
the Indian Penal Оойе. Pt would, therefore, 
fell within the purview of section 879, 
Indian Penal Code, read with the connected 
nections of the Electricity Act. The only 
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indignity to which Mr. Forstmann waa 
put in consequence of his misconduct in 
helping himself, ав the learned Judgo puta 
it, to what did not belong to him waa the 
unfortunate arrest by Inspector Daly and 
the parading of Mr. Forstmann through 
the streeta of Darjeeling in Police custody. 
This, however, though a matter for which 
we think the head ofthe Police might well 
have expressed regret afterwards was, not 
an illegal act. That at most was an in- 
discretion on the part of the Inspector, 
Mr. Daly, no responsibility for which haa 
been traced to anybody else, far less to 
the defendant; for we do not think that 
we can accept the statement which Mr. 
Forstmann saya the Inspector Mr. Daly 
made to him to excuse his own conduct, 
namely, that the arrest was by order of 
Mr. Forrest. There is no evidence that Mr. 
Daly had any authority for making this 
statement or ibat in fact it had any fonnda- 
tion. Mr. Forrest was bound on the facts 
reported to him to hold that Mr. Forstmann 
had been dishonestly taking the Municipal 
supply of electricity without making any 
provision for paying for it; and as a matter 
of fact. the Municipality did sbffer loss 
which could not, owing to the plaintiff's 
conduct, be ascertained, and Mr. Forrest, 
therefore, had a reasonable and. probable 
cause for his action. There was, therefore, 
no malice in law іп Mr. Forrest'8 proved 
conduct. The plaintiff may have had bis 
own private reasons for supposing hostility. 
But nothing has been averred or proved 
against Mr. Forrest which would indicate 
malice in fact, and indeed malice-in fact 
is ireleyant іп a case of this nature. 

It is contended that Mr. Forstmanno 
mate а bona fide mistake of fact with 
mefervence to the meaning of the word 
4 АЯ а . 5 í 
mains’ and was justified in making oon- 


' пөсёїоп with the supply line, which he had 


originally laid ‘himself bnt which was then 
outside bis meter and used by the Muni- 
cipality as the supply line for his premises. 
As в matter of fact the Engineer made a 
mistake in his letter Exhibit 6 in using 
the expression ‘mains’ instead of the words 
used im the law in section 89, ‘any electric 
supply line through which energy is sup- 
plied by the licensees’. It might be that 


the misuse of the’ word ‘mains’ would 


& 
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operate as вп admission against the Munici- 
pality and would be & good defence to a 
criminal charge under section 379, Indian 
Penal Oode.- But the qualification of ‘the 
word ‘mains’ by the words ‘outside your meter’ 
gave the plaintiff full notice that he must 
not take current, except through the meter 
which would show the consumption for 
which payment had to be made. 

As regards the argument that Mr. 
Forstmann’s conduct was not dishonest in 
intention, using dishonesty in its everyday 
sense, it is only necessary to say that the 
word ‘dishonestly’ as used in section 89 is 
& legal expression having the same sense 
as that in which it is used in the Penal 
Oode. While, therefore, the Oriminal Court 
which heard the case might well have 
exercised its discretion in recording any 
conviction which was necessary under clause 
(5) of the section, which- directly applied, 
rather than under clause (1) which in- 
volves the stigma -of theft, there is no 
doubt that the prosecuting authority was 
bound to ‘lay its charge strictly according 
to the letter of the law. As a matter of 
fact for reasons which do not commend 


ihemselves to us, the Magistrate gave. the. 


plaintiff the benefit of the doubt ‘and 
aoquitted him altogether. The learned 
Magistrate appears to have fallen into the 
same errors of law as the plaintiff himself: 
But the fortunate result to Mr. Forstmann, 
so far from inducing him to enter upon 
this retaliatory litigation, should have taught 
him the advisability of meddling no further 
with law. 

We are unable to find either in law or 
in fact that the plaintiff can maintain 
any action for malicious prosecution, and 
the appeal is, therefore, dismissed with costa. 

Appeal deemtssed. 
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PUNJAB CHIEF COURT. r 

Отт Rsviston Parros No. 679 or 1913. 

November 5, 1914 
Preseni:—Mr. Justice Shah Din. 
KARM ILAHI—Dastenpawr—Puririoner 

E “versus 

NUR MAHI—PrAINTIFI—HEBPONDRKT, 

Rerision—Finding of fact without fully considering 
ocidence of partiose—Punjab Courts Act (III of 1914), 
г. 44, 

A finding of fact arrived at by an Appellate Court 
without fully considering and di the evidence 
of the parties is liable to be set aside in revision 
зоват MOM 44 of the Punjab Oourts Ac II of 
1 

Petition, under section 70 of Act IV of 
1912, for revision of the order of the District 
Judge, Sialkot, dated the 26th February 
1918, reversing that of the Munazf, First 
Clase, Sialkot, dated the 21st December 1912, 
disrniasing plaintiffs claim. 

Mr. Nand Lal, for the Petitioner. 

Lalas Мом Lal and Dharm Das Suri, 
for the Respondent. 


JUDGMENT.—The facts are stated in 
the judgments of ihe, Oourts below. The 
Honorary Oivil Judge dismissed the plaint- 
iffs suit, holding that it was not proved 
that the goods, of which the price was 
claimed by the plaintiff, had been actually 
delivered to the defendant, although the 
latter had ‘ordered the goods as evidenced 
by the entry made by him in the plaintiff's 
book. On appeal the Subordinate Judge 
held that the plaintiffs claim was clearly 
proved, because the defendant had ordered 
the goods; the goods were consigned to the 


' defendant by rail, the defendant had refused to 


accept the Railway receipt, and he had made 
contradictory statementa in Oourt when 
questioned as to whether the order in the 
plaintiff's book regarding the goods in question 
was in his handwriting or not. 

. The Honorary Civil Judge discussed in 
some detail the evidence of the parties as to 
the alleged delivery. of the goods фо the 
defendants ; while, on the other hand, the 
Subordinate Judge has altogether omitted to 
consider that evidence and has oontented 
himself with remarking that the evidence 
in support of the plaintiffs claim is saf- 
cient and the claim has been clearly proved. 
It is admitted before me that the goods 
were not consigned by the plaintiff direct to 


the defendant’s: address, but that in the 
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rajlway reseipt plaintiff himself was entered 
ак consignee, the receipt being endorsed in 
Óluvour of the defendant. The receipt was 
sent per value payable post to the defendant, 
but he refused toaccept it. The goods were 

then received from the Railway by the plaint- 
iff's gon; and it is alleged that he took the 
goods to the defendant's shop and delivered 
them to the latter. There is only oral 
evidence in support of this allegation, and 
the Honorary Civil Judge has given certain 
reasons for holding that evidence as unre- 
liable. The Subordinate Judge does not 
discuss that evidence at all, and holds it to 
be reliable} simply on the- ground: that the 
defendant’s statement regarding the order 
in the plaintiffs book is not straightforward 
and, therefore, no reliance can be placed 
on his-word. This is nota sufficient ground 
for decreeing the plaintiff's claim, and the 

Subordinate Judge should have fully con- 
sidered the evidence of the parties as to 
the alleged delivery or non-delivery of the 

goods in question and then come to a decision 
in the case. 

.. І set aside the order of the Subordinate 
Judge and send the case back to him for 
re-decision. The costs will abide the event. 

\ { Oase remanded, 


OMBAY HIGH COURT. 
1viL ÀPPRAL No. 12 or 1912. 
February 25, 1914. 
Present:—Sir Basil Soott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
DAGON-—DAYFENDANT—AÀPPELLANT 
versus 
SAKHARAM—P.atstiry—Respoapenr. 
Mortgage—Haxinama by mortgagor and complemen. 
tary kebuliat by sworigagoe— Equity of tedemption, 
hanafer of. 
А razmunma executed by a mortgagor in favour of 


his mortgagee reling occupancy rights in the 


nishing 
mortgaged land and tho complomentary kabwhiat 
giren by tho mortgagee operate to transfer the equity 
of redemption from the mortgagor to the mortgagee. 


JUDGMENT.—In this case we have no 
-doubt that the rasinama and the Аара 
(assuming tbat we cannot look at the doou- 
ment Exhibit 87, which was contemporaneous 
‘with them) operate to transfer the equity of 
redemption .to the mortgagee, in whose 
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favour the Court had found that & sum of 
money was payable by the mortgagor. The 
caso is not distinguishable from Tarachand 
Pirchand v. Lakshman Bhawani (1) and 
Vishnu Sakharam Phaiak v. Kashinath Вари 
Shankar (2). Tho words sre apt to declare 


“the relinguishment of all the rights of the 


mortgagor in favour of the mortgages, . 
and the transaction was such as was con- 
templated by the terms of the old section 
74 ofthe Land Revenue Code. We reverse 
the order of the, lower Appellate Court 
and restore the decree of the original Court 
with costs throughout upon the plaintiff. 


Appeal allowed. 
(1) 1 B. 01. 
(2) 11 B. 174. 


PUNJAB OHIEF COURT. 
Cmt MisOELLANROUS ÁPeKAL No. 1011 
‘or 1914. . 
January 27, 1915. s 
Present: —Mr. Justice Shadi Lal. 
HANS RAJ BHANDARI—DzrrrNDAXT— 
` APPELLANT 


versus D 
Tur LIQUIDATOR or тив LAHORE 
. BANK, Ітр., 18 LIQUIDATION —P LAINTIFF— 
RESPONDENT. 

Companies dct (VI of 1882), m 214—Liability of 
Director, giounds of —Onus—Position of Director. 

Boction 214 of tho Companies Act applios to the 
conduct of & Director a^ such, and anything dono 
by him during the period of his directorship in 
his capacity a» а debtor cannot be made « ground 
of liability under the section. 

The onus ison tho applicant to provo the‘facts 
which bring the caso within tho section. . 

Oavendisk Bentinck v. 12 A. O. 052 at 
p. 661; 57 L. J. Oh. 552; 67 L.T. 773; 86 W. В. 641, 
followed. 

A Director is nota trustee of the loans advanood 
bya Company before his aoosptance of office as 
such. 


Forest of Dean Coal Mining Co., In те, 10 Oh. D. 
450; 40 L. T. 287; 27 W. В. 594, followed. 

Whore-in an appHpation under section 214 of the 
Companies Act the Liquidator sought to establish 
the liabiHty of ал ex-Director on the ground that he 
did not, ai the time of his appointment as Director, 
disclose his indebtedness to the Company: 

Held, that it was tho duty of the applicant to 
satiefy tho Court that losa ог damage resulted to 
the Company from tho alleged non-disclosure br the 
ex Director. A 
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~ Miscellaneous first appeal from the order 
of ihe District Judge, Labore, dated the 
т April 1914, direoting the appellant 
pay to the respondent ihe sum of 
A 79,720-18-10 and interest at Hs. 9 per 
‘cant. until payment in full. 
Messrs. Bhagat Ram Puri and Nand Lal, 
for the Appellant. ` 
Moasrs. C. Bevan Petman and Jui Gopal 
Sethi, for the Respondent. 


JUDGMENT.— This case arises upon 
an application made in the winding-up of 
the Lahore Bank, Limited, under section 
214 ofthe Indian Companies Act, VI of 
1882; the respondent, who is the Liquidator 
of the Bank, claiming under that sec- 
tion that the appellant, Mr. Hans Raj 
Bhandari,~ who was в J)irector of the Com- 
‘pany, should, in thesummary proceeding, 
‘be called upon to pay Ra. 79,720-13-10 
due by him on a pro-note, dated the 18th 


. of May 1912. The Additional Judge, who’ 


heard the application, has acceded ‘to the 
prayer of the Liquidator and in this appeal 
against his -order, the sole point which 
I have to decide is whether the facts of 
the case bring it within the four corners of 
that section: I may state at once that 
the question, whether the appellant is a 
contributory and as such can be compelled 
poder section 150 to pay the debt to the 
Liquidator, ів not before me &nd'I do not, 
therefore, pronounce any opinion. upon it. 
The only matter, with which I am con- 
cerned in this misfeasance proceeding 
under section 214, is whether the conduct 
of the appellant asa past Director of the 
Company has beon such as to justify an 
order under that section requiring him to 
pey tothe Liquidator by way of compensa- 
tion s sum of money equal to the amount 
due from him in his capacity as a debtor 
of the Company. \ 

The facte of the casa, . which are rele- 
vant to the matter in issue, are simple 
and lie in the narrowest possible compass. 
There is no doubt that the appellant was 
& local Director of the Rawalpindi. branch 
of the Bank for about two years from 
January 1909 to February 1911, that at 
time when he. became Director he, as 

partner in a firm, owed в sum of 
bea: Вв. 50,000 to the Bank, and that 
. during the period of his directorship he 
borrowed Ба. 5,000 and paid 


about : T 


Rs. 10,000 towards liquidating his liability. 
It appears that he consolidated his debt 
to the Bank by executing, on the 18th 
of May 1912. &  pro-note for Rs. 68,000 
with interest at 9 per. cent per annum 
and that the Bank went into liquidation 
some time about the end of 1913. 

These facts are fully proved upon the 
record and do not admit of any dispute. 
Now it seems to me quite clear, and in 
fact it is admitted by the learned Counsel 
for the respondent, that section 214 applies 
to the conduct of & Director as such and 
that any act or omission of the appellant 
which took place before January 1909 or 
after February 1911, or anything done 
by. him during that period in his capacity 
ав а debtor, cannot be made a ground of 
liability under that section. The Oourt is, 
therefore, confined to the examination of 
the appellant’s conduct ass Director from 
January 1909 to February 1911. It is 
necessary to state this proposition at the 
outset, becauso it appears to me that the 
learned Judge of the Court below, while 
recognizing ita validity in the beginning of 
his judgment, has lost sight of it later on 
and has relied upon certain matters which 


are outside the period of directorship. 


The learned Judge has set out in his 
judgment the portion of section 214 upon 
which the Liquidator bases his olaim and 
-which runs as follows: 

“Where in the course of the winding- 
up of any Company under this Act, it 
appears that any past Director of such 
Company has become liable or accountable 
for any moneys of the Company, or been 
guilty of any misfeasance ог breach 
of trust in relation to the Company, the 
Court may. : 


This section undoubtedly Е воз the 
reoovery, at the instance of the Liquidator, 
of moneys for which the appellant has be- 
come accountable to the Company, and 
also of pecuniary loss sustained by the 
Company through the misfeasance or 
breach of trust by him. But it is clear 
that the onus of proving the facts which. 
bring the case within the section is on 

e m Vide Cavendish-Bentinck v. 


Ds App. Сая. 652 at 661; 57 L. J. ОЬ, 659 67 L. 
, 718, 88 W. В. 041. 
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What then are the grounds upon which 
the Liquidator seeks to-establish the liability 
of the appellant P After a careful 'con- 
sideration of the arguments advanced be- 
fore me, it seems to me that there are only 
three points which can possibly be urged 
on behalf of the Liquidator and they are 
briefly as follows :— 

(1) That the appellant did not, at the 
time of his appointment ав Director, disclose 


' his indebtedness. 


(2) That he failed, during the period of 
his office as Director, to recover the debt 
due from him to the Company. 

(8) That he took a loan of Ба. 5,000 
during the same period which he was not 
authorixed to do. 

Taking the above points лайт, I 
must say as regards No. 1 that there is 
uot a particle of evidence on the record 
to prove that the appellant did not disclose 
-his indebtedness. In fact it is hard to 
believe that the Directors of the Head 
Board did not, at that time, know that 
the appellant was indebted to the Oom- 
pany to the extent of about Ha. 50,000. 


The learned Counsel for the respondent | 


has notdrawn my attention to any evidence 


_ which goes to show that at that time the 


` him a Director. 


appellant owed any debt to any other 
person except the Bank. Moreover, it is the 
duty of the applicant to satisfy the Oourt 
that loss or damage resulted to the Com- 
репу from the alleged non-disclosure by 
the appellant. The only thing which can 
possibly be said in this connection is that 
if the Company had been aware of his 
‘indebtedness, it might not have appointed 
But his appointment as 
such did not directly cause any loes to the 
Company [Vide the observations of the 
Court of Appeal in Joveniry and Dizon's 
case (2)]. I have, therefore, no hesitation in 
holding that the first ground hag not been 
made ont and that in any case it does not 
in the circumstances amount to misfeasance 
or breach of trust contemplated by section 
214, Б ; 

As regards the failure to recover the 
~loan advanced to the appellant’s firm before 
his appointment as a Director, Iam quite 
clear that it does not amount to mis- 


(8) 14 Ch, D. 060 42 I. T. 550; 28 W. B. 775. 


feasance or breech of trust such as will 
establish the liability .under section 214. 
In the first place, a Director is not a trustee 
of the loans advanced by a Oompany, before 
hia acceptance of office as such. * Again 
directors," obaerved Jessel, M.H., in Forest of 
Doan Coal Mining Company, Ine) ‘are called 
trustees. They are no doubt trustees of asseta 
which have come into their hands, or which are 
under their control, but they are not trustees of 
a debt due to the Company. The Company 
ig the creditor, and, вз I said before, 
they are only the managing partners. In 
my opinion it is extravagant to call them 
trustees of a debt when it has not been 
received. You may, of course, have an 
actual trust of a debt, as in the case I put 
before, where trustees have assigned’ to them 
a debt to getin, but that is notthe case 
with Directors of a Company. A Director 
is the managing partner of the concern 


-and although a debt is due to the concern, 


I do not think it is right to oall him a 
trustee of that debt which remains unpaid, 
though his liability in respect of ‘it may in 
certain cases and in some respects be 
analogous фо the liability of a trustee.” 

In, the. second place, Mr.- Hans Raj 
Bhandari was, as stated above, a local 
Director and it cannot be said that it was 
the duty of & local Director to recover the 
debt when the Directors of the Head Board 


did not take any action in that connection. 


Further, it is not alleged that the omission 
to realixe the money can be attributed to 
any fraud or dishonesty on his partb. 
So much for the question of the unpaid 
debt. 

The last poiut is that in view of the 
large amount he already owed to the Com- 
pany, the appellant should not have 
borrowed в further sum of Ra. 5,000 and 
that in taking that loan he was guiliy 
of a breach of duty and is accountable 
for the money which he thus received. 
It is observable that the learned Counsel, 
for the respondent, has expressly confined 
the liability on this ground to the refund 
of Ha. 5,000 with interest thereon. The 
facta in connection with the Joan are not 
clear on the record and it is difficult to 


ascertain on the material before me the 


(3) 10 Oh. D. 450, 40 L. T. 287; 27 W. B. 504. 
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circumstances under which the money was 


advanced. It, however, appears that the loan ' 


was taken onthe strength of a resolution 
of the Head Board which authorized a 
Director to borrow up to Ha. 5,000, and it 
is contended for the Liquidator that as the 
appellant was already indebted in & sum 
larger than the sanctioned amount, the 
additional loan of Rs. 5,000 was not governed 
by the terms of the resolution and must, 
therefore, be regarded as  nauthoriuzed. 
The resolution is not before me and on 
the record as it stands; I am unable to 
say how far this argument is sound. But 
it does not appear that the Board of 
Directors at Lahore or any other person con- 
nected with the Bank raised the slightest ob- 
jection to the loan, either at the time or after 
the appellant had ceased to be a Director. 
It is not suggested that the loan was 
ultra vires the Company or was in any 
way & void transaction. On the meagre 
record before me it is difficult, as І haye 
already observed, to know the exact 
circumstances of the loan or to determine 
the part which the appellant took in 
connection therewith. It is, however, 
significant that, as stated above, he re- paid 
about Re. 10,000, в sum much larger than 
what he had borrowed, during the period of 
his directorship. Having regard to the 
aforesaid considerations, I cannot hold that 
this loan transaction establishes the liability 
under section 214. . ` 
The result is that the Liquidator has, in 
my opinion, failed to make outa case for 
the exercise of the power conferred upon 
the Court by section 214. 1 accordingly 
accept this appeal, set aside the order of 
the lower Court and dismiss the application 
of the Liquidator. In view of all the cir- 
cumstances of the case, I leave the parties 
to bear their own costs in both the Oourts. 


Application accepted. 
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ОСОН JUDIOIAL COMMISSIONER'S 
COURT. 


"Exaourros оғ Оюовик Arrear No. 58 or 1913. 


June 9, 1914. 
Present:—Mr. Kanhaiya Lal, A. J. О. 
Maharaja BADRI PRASAD—Jupawenr- 
BEBTOR—APPRLLANT 


torsws 
` Bubu GAURI МАТН --Оеовеи-ногрив E 
AND ANOTHRR— JUDGMANKT-DABTOR— 


RESPONDENTS. 

Boecuton of decree— Decree transferred nih oerti- 

Лоодә af non-satisgfaction but swith no order for emsoution 

—Obdjection as io decres-holder's might to proceed 
реи operty not menitoned in decree — Weocuting 
Pup of, to entertain objections—Civil Procedure 

oda (Aet V of 1008), к. 42, О. XXI, r, 28. 

the tranzmiting Ooart has made no order 

Pune: execution but has merely transmitted the deoree 
and the certificate of non-satiafaction, the e 
Court can entertain an objection impugning the right 
of the decree-holder to proceed against any property 
other than that charged in the decree. 

Hussin Ahmad Kaka v. Saju Mahomed Saheb, 15 B. 
28, referred to. 

Appeal against the order of the District 
Judge, Sitapur, dated 22nd May 1913, 
upholding that of the Subordinate Judge, 
Tahsil Biswan, dated 7th February 1913. 

Babu Ishwari Prasad, for the Appellant, 

Babu Jiban Krishna Bamerxt, for the 
Respondents. 

JUDGMENT.—The question for considera- 
tion in this case is, whether a Court to which 
the execution of a decree is transferred 
under section 39 of the Oode of Civil 
Procedure can entertain an objection impugn- 
ing the right of the decree-holder to ' 
proceed against any property other than 
that charged in the decree. The Oourt 
below found that such an objection could 
not be entertained in the Oourt to which 
the execution of в decree was transferred. 
Section 42 of the Oode of Civil Procedure 
confers on & Oourt executing в decree sent 
to it the game powers in executing such 
decree as if it had been passed by itself. 
The exercise of those powers is subject to 
the reservation contained in Order XXI, 
rule 28, of the Code, that it cannot go 
behind any order, of the Court by which the 
in relation to the 
execution of such decree. In the absence 
of any such order the duty of the executing 
Court is to enforce the decree in such 
manner and against such property as the 
law or terms of the decree may permit 
or allow. ; 
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A certificate of transfer does not specify 
the property against which execution is to 
be obtained in the Court to which execution 
is transferred.. It merely specifies the 
amount which remains due under the 
decree and intimates that satisfaction of 
the decree to the extent of such amount 
has not been obtained by execution within 


the jurisdiction of the Court by which it. 


was passed. Noorder for the execution of 
the decree against the property now sought 
to be attached was peased in this case by 
the transmitting Court, and as held in 
Rusin dhmad Kaka v. Saju 
. Sahib (1) where the transmitting Court 

has made no order for execution but has 
merely transmitted the decree and the 
certificate of non.satisfaction, there ів 
"nothing in section 42 or Order XXI, rule 
28, of the Code to prevent the Oourt, to 
which  exeention is transferred, from 
determining questions arising from the 
enforcement of that decree in a particular 
manner. The decree iu this саве waa ob- 
tained by the decree-holder respondent for 
the enforcement of his:lien for the unpeid 
portion of the purchase money payable to 
him under a sale-deed dated ‘the th 
August 1907. Its construction will depend 
to some extent on the pleadings and judg- 
ment in the case, but no'copy of the plaint 
is on the record. - 

The appeal is, therefore, allowed. The 
lower Appellate Court is directed to re-instate 
the appeal under its original number and 
to dispose of it in accordance with law. 
The costs will abide the reault. 


Appeal. allowed, 
- (1) 18 B. 28. І 


PUNJAB CHIRF COURT. 
Sxoonp Crvic AppraL No. 1292 or 1910. 
June 11, 1914. ' 
Present:—Sir Alfred Kensington, KT., 
Chief Judge, and Mr. Justice Shah Din. 
MUNSHI RAM AND otHsrs—Derendaxts— 
APPELLANTS : 
versus 
Musammat MISRI AND OTHERS, REPRESENTA- 


ТГҮБ8 oF RAM CHANDAR DAS, p&CEaSED . 


— PLAINTIF  RüPFONDEXTS., 
Li fepi eentatioe, appointiaent of —dcoouat— Com- 
felystoner. Rot knowing characters tn which accownts are 
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bept, арройызлаты of, whether allowable—Objections to 
report not taken in first Court or not raised tn grounds 
of appeal before lower Appellate Court, whether 

allowed in woond appeal. 
In the presence of the widow andthe mother of s 
the widow of deceased’s cousin should not 


if added, should be struck off. 

A local appomted by consent of 
partioa, cannot be superseded simply on the ground 
that he is Incompetent to go into the accounts as he 
cannot himself reed the characters in which such 
accounts are kept. 

The objections against the report of the Local Oom- 
missioner not raised in the original Court, or thowo 
against the said report and decree af that Oourt not 
put forward in the grounds of appeal before the lower 
Appellate Court and, therefore, not deals with by the 
latter Court, cannot be allowed to be raised for the 
first time in the further appeal before the Chief Court, 

Second appeal from the decree of the Divi- 
sional Judge, Ambala, dated the 18th Novem- 
ber 1910, confirming that of the District 
Judge, Ambala, dated the 18th October 
1908, decreeing plaintiff's claim. 

The Hon'ble Mr. Muhammad Shaft, К.В, 
ard Lala Sundar Das, for the Appellanta. 

Messrs. Dhanpat Ras and Dina Nath Mehra, 
for the Respondenta. 


JUDGMENT.—Before we deal with the 
merita of this appeal, it is necessary to decide 
the question as to who are the legal represen- 
tatives for the purposes of the appeal. The 


. deceased plaintiff-respondent, Ram Chandar 


Das, died on 29th May 1912, during the 
pendency of this appeal and that on applica- 
tion made by the appellants on the 24th 
October 1912, three persons were bronght 
on the record as his legal representatives, 
namely (1), the deceased’s widow, Musammat 
Mirri, (2)thia mother, Musammai Madi, and 
(3) one Musammat Chowli, widow of the . 
deceased's first cousin, Beni Parshad. Lala 
Dhanpst Hai, who sppears for Musammat 
Misri, says that she as the widow of Ham 
Chandar Das, deceased, is his sole legal 
representative and that neither his mother, 
Musanimat Madi, nor his oousin’s widow, 
Miysamanat Chowli, should have been brought 


on the record as his legal representatives. 


A reference to page 3 of the printed paper- 
book in Civil Appeal No. 1326 of 1906, 
which relates to an earlier stage of this case, 


- shows that the District Judge, Mr. Holder, 


had held in his judgment that the widow of 
Beni Parshad was only entitled to main- 
tenance and that Mangal Sain, father of 
Ram Chandar Das, was the sole proprietor 
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of the firm of Mangal Sain-Beni Parshad. 
The finding being inter partes is binding 
upon the appellants in this litigation; and it 
followa that the name of Musammat Chowli 
has been improperly brought on the record 
as one of the legal representatives of Ram 
Ohandar Das, deceased. We direct that her 
name be struck off and that the appeal 
proceed against the widow and the mother of 
Ram Chandar Das. 

This-appeal constitutes the final stage in 
the litigation between the partiea and is the 
sequel to Civil Appeal No. 1326 of 1906, 
which wa3 decided by a Division Bench of 
this Court on the 27th · Арг] 1907. Ву its 
judgment of that date this Court dismissed 
ihe plaintiff's suit as against defendants Nos. 
3 and 4, Gokal Chand and his son, Murli Dhar, 
and aeceptiug the appealof tbe plaintiff as 
regards defendants Nos. 1 and 3, Bindar Ban 
aud Munshi Lal, and defendans Nos. 5 to 8, the 
four sons of Munshi Lal, it remanded the case 
to the first Court under section 562 of the 
Civil Procedure Code of 1882 forfresh deci- 
sion on a claim limited to the Meerut shop 
debits and credits in the manner indicated 
in the body of the judgment. 

We re-produce here from that judgment 
the pedigree-table showing the relationship 
of defendants: : 


Drax КАМ 
|. 





\ 
Gokal Ohand, 
defendant No 8, 


| 
Alunshi Lal, 
dofendant No 2, 


f 
Bindra Ban, 
defendant No 1. 


Four sons, defendants Murli Dhar, 

Nos. 5 to 8. defendant No 4. 
It was held by this Court that while the 
Ambala shop was jointly owned by all the 
members of the family, Gokel Chand and 
his son, Murli Dhar, were not ‘concerned in 
the Meerut shop. Biudra Ban as Manager 
of both the shops had ‘struck two balances 
on the 12th September 1903 in favour of 
the plaintiff, Ram Chandar Das, showing the 
amounts due to the litter on account of each 

shop аз follows:— 


(1) On воооппі of Ambala  shop— 
Rs. 3,480-7-0 
2) On account of Meerut Shop— 


Bindra Ban in striking the two balances 
had wrongly debited а sum of Ra. 2,000 due 
from the Meerut shop to the Ambala shop, 
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with the result that while the balance of the 
Ambala shop wasimproperly increased that 
of the Meerut shop was decreased by 
Ra, 2,000. This Court held that the total 
amount really due fromthe Ambala shop at 
the time when the balances were struck was 
only Rs. 1,480-7, and that thia amount to- 
gether with interest was subsequently 


paid off by the Amballa firm and the 
Ambala firm thereafter owed noth- 
ing to Ram Ohandar Das, plaintiff. 


Upon that ground the suit was dismissed 
against Gokal Ohand and Murli Dhar, who 
had no connection with the Meernt shop, and 
the case was remanded for the decision of 
the plaintiffs claim as against the Meerut 
shop with reference to the belance, dated 
the 12th September 1908, amounting to 
Rs. 10,452-8 (which includes the sum of 
Rs. 2,000) that had been wrongly debited by 
Bindra Ban to the Ambala shop. 


Both the: Courta, below have now found 
that after Bindra Ban had struck the 
balance of the 12th September 1903, miscel- 
laneous items aggregating Вв. 419-14.6 
were spent by thé plaintiff on account of the 
Meerut Shop and that-therefore Rs. 10,872-0-0 
was the total amount due to the 
plaintiff from the Meerut shop. The credits 
amounted to Rs. 7,259-0-8 and the balance 
due by the Meerut shop was thua Rs. 3,618-0-3. 
The interest due to the plaintiff. came to 
Rs. 1,276-1-6, and 40 the total amount due 
to the plaintiff at thé date of the amended 
claim waa Rs. 4, 889-1-9. А decree has gce- 
cordingly been.passed for that amount by 
the lower Courts in favour of the plaintiff 
against the original dofendants №я. `1 to 2 
and 5 to 8 i 

From the decree of the Divisional Judge 
a farther appeal has been preferred by the 
said defendants to this Court and although 
a large number of grounds have been taken in 
the written memorandum of appeal, Mr. Mu- 
hammad Shafi, who has argued the appeal 
for the appellants, has confined his arguments 
to the more important of those grounds. The 
first point raised by him is thatsince the 
local Commissioner, Sardar Tulsa Singh, 


.Pleader, who was appointed by the District 


Judge to examine the acoount-books of the 
parties and to report the result, was not 
aoquainted with Hindi characters in which 
the accounta were written, his report conld 
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.not be of much value in a caso of this kind. 
We do not think that there ia much force 
inthis argument. Sardar Tulsa Singh was 
appointed & local Commissioner on the 22nd 
March 1909 with the consent of “the 
Pleaders for both parties, and we have 
been unable to find any indications on the 
record of his inability to examine the 
account-books properly owing to his alleged 
Jack of knowledge of the Hindi characters. 
He submitted his report on the 17th April, 
and he was examined as в witness on the 10th 
June, 1909; and it does not appear to have 
been made out that he did not dothe work 
entrusted to him as satisfactorily as any 
other local Commissioner would have 
done. : 

Next, the learned Counsel urged that no 
lesa than eightitems aggregating Вв. 3,366-5 
which, according to him, were paid by his 
clienta to the plaintiff, were not given 
credit for by the local Commissioner. 
This seams to be an afterthought, for we 
сап find no reference to these items in the 
objections which were filed by the appel- 
lante after the local Commissioner had 
submitted his report to the District Judge. 
We cannot, therefore, allow this contention 
to be raised at this stage of the case. 

We now come to that part of Mr. Muham- 
mad Shafi’s arguments which related to the 
objections raised by his clients to the 
report of the local Commissioner, which 
form the subject-matter of 13 ізвцов set ont 


in the judgment of the District Judge at page . 


4 of the peper-book. The learned Counsel 
first took up issue No. 6, and argued that the 
two items of interest, На. 573-8 and 
Ra. 684-14-6, had been charged by the plaintiff 
twice over. The local Commissioner, Sardar 
Tulsa Singh, has found that interest has 
been correctly charged by the plaintiff and 
the District Judge has agreed in that finding. 
A reference to paragraph 5 of the amended 
plaint shows that interest at the rate of 6 per 
cent: per annum amounting to Ra, 1,276-1-6 
has been charged by the plaintiff from 
8th June 1902 to 10th July 1907, 
and there is an apparent discrepancy between 
this statement in the plaint and the state- 
ment made by the plaintiff's gumashia on the 
16th July 1908, that on Агаш Вай 5 
Sambat 1960 (corresponding to the 12th 
September 1908) Ra. 570-3 was debited 
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as interest to defendants upto date. The 
probable explanation of this discrepancy is 
that when the item of Rs. 2,000 which had 
been wrongly debited to the Ambala shop 
was transferred in 1907 to the Meerut shop 
account, interest was charged on that amount 
against the Meerut shop for five years 
from 1902 to 1907. The objection as to 
interest heing charged twice over was not 
raised in the written grounds of appeal 
before the Divisional Judge and the Divisional 
Judge has not, therefore, cleared up this 
part of the case. In the circumstances the 
explanation given above may be accepted as 
satisfactory and we hold that it is not shown 
that the plaintiff is not entitled to the 
interest which he has claimed. 


The next contention raised related to 
issue No. 8 at page 4 of the paper-book 
vis, whether the defendants were entitled 
to credit of Rs. 808-15-9 according іо the 
entries in the plaintiffs mundsi bahi. The 
District Judge says that this item is 
included in the total of Ra. 1,043-10-6 for 
which credit has been given to the defend- 
ants, and the defendants’ Counsel after 
referring to the mundi bahi had to admit - 
that the District Judge’s finding was correct. 

The last contention advanced by the defend- 
ants’ Counsel was that at the time when Bin- 
dra Ban struck the balance of Ra. 8,452-8 as 
due by the Meerut shop to the plaintiff, 
the latter had 2,202 bags of grain belong- 
ing tothe defendnats to dispose of; that he 


‘did not sell those bags in accordance with 


the instructions of the defendants’ firm: 
and that Ва. 7,000-12-6, alleged to be the 
B&le-proceeda of the baga in question, was 
not the correct price of the grain sold by 
plaintiff on behalf of the defendants. The 
learned Counsel urged that the plaintiff 
had purchased 2,202 bags of grain for the 
defendants at 23}. seers per rupee in May 
1908; and that they were sold by him 
without the defendants’ authority between 
the Sist January and 6th February 1905 
at 351 seers per rupee, thus causing a loss 
to the defendants of &bout Ha. 2,290. In 
connection with this part of the case Counsel 
relied on Exhibit D2, dated Bhadon 
Вайх 15 Sambat 1960 (corresponding to the 
28rd Angust 1908) as showing that the 
plaintiff wasasked by the defendants to 
sell the bags of grain at a profit. But 
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there ia on the record a letter written by 
Munshi Ram defendant, to the plaintiff on 
Maghar Badi 7 Sambat 1961 (29th November 
1904) marked as Exhibit P6A, in which 
the plaintiff was instructed by Munshi Ram 
to sell the grain at onoe, and it was in 
pursuance of the instructions given in that 
letter that the begs of grain in question 
were sold by the plaintiff and the sale 
proceeds, Re. 7,000-12-6, credited by him 
to the defendants’ account. ` Exhibit РВА 
was produced and proved by the 
plaintiff on the 12th May 1908, and 
neither Bindra Ban, who was examined as 
в witness on the same date for Munshi Ram, 
who was examined on the 28th July, denied 
the genuineness of this letter. We must, 
. therefore, hold that the bags of grain were 
sold by the plaintiff for the defendants in 
accordance with their instructions; and we 
agree with the Oourts below that the price 
of the grain must be presumed to have 
been correctly entered by the plaintiff in his 
mundi baht in the ordinary course of busineas. 
For the reasons given, woagres with the 
learned Divisional Judge in holding that the 
amount due to the plaintiff, Ram Chandar 
Das, by defendants Nos. 1 and 2 and defend- 
ants Nos. 5 to 8 was Rs. 4,889-1-9 at the 
date of the amended plaint; and we accord- 
ingly maintain the decreeof the Divisional 
Judge and dismiss this appeal with costs. 
Appeal dismissed. 


OALOUTTA HIGH OOURT. 
APPBAL YROM APPELLATE. Оврав No. 832 
or 1912. 
May 22, 1914. ‘ 
Present:—Sir Lawrence Jenkins, Kr., Ohief 
Justice, and Mr. Justice N. Ohatterjee. ` 
RAM PRASAD—PLAINTITT——ÀPPRLLANT 


тетғи 
RAM CHARAN SINGH лир orHERS— 
DaraxpANTS— HR 8PONDENTS. 
Века enini ATRE Race ке, scope of — 
charge Landlord and 


Civil Procedure Code (Act У of le XXI, rr. 89 
to 900—Oowrt, power of, not to 

Under section 65 of the Bengal Tons 
sale of a holding із poasibio, so long 


- Act the 
rent is 
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a first thereon, and it remains the first charge 
only so long asthe relationship of lendlord and tenant 
subsists. 


Therefore, a landlord who has parted with his pro- 
prietaky interest, ів not entitled to invoke the 
special remedies vested- in a landlord under section 
65 of the Bengal Tenancy Act, but still he oan have 
a sale in execution of his decree under the Code 
of an interest which is saleable. 

Where after a sals in execution of a decres the 
decree-holder is paid the amount of his decree and 
there is а concurrent wish of the parties that the 
sale should be seb aside, the Court although not 
warranted by any provisions of rules 89 and on. 
wards of Order Xx of the Oivil Procedure Oode, 
1908, to set aside the sale, may treat the salo aa 
being of no effect and may decline to confirm it, 

Appeal against the decree of the Offleiat- 
ing Subordinate Judge of Saran, dated 
the 18th November 1911, reversing that of 
the Munsif, Third Oourt, at Ohapra, dated the 
22nd of May 1911. 

Babus Umakalt Mukerjee and Rajendra 
Prasad, for the Appellant. 

Babn Bachindra Prasad (Those, for 


Respondents. 


` 


the - 


JUDGMENT. 


Juxxims, О. J.—This second appeal arises 
out of & suit in effeot for possession of 
land, and thọ case made by the plaintiff 
against defendant No.1, who ів the 
principal defendant, is, first, that the land 
in suit is ‘seratt, and secondly, that defend- 
ant No. 1 is в trespasser and nota tenant. 
He established both these points to the 
satisfaction of the Munsif. 


The learned Officiating Subordinate Judge, 
however, took an opposite view on both 


these points, and we must, therefore, apart 


from any point of law which сеп be 
opposed to that conclusion, accept as bind- 
ing on us, firat, that the land iB not serait 
and secondly, that defendant No. 1 is not a 
trespasser but is a tenant. © 

To the first of these propositions no 
objection has been or can be taken in 
second appeal. But it ‘has. been argued. 
with ingenuity that on the facta as found 
defendant No. 1 cannot. be regarded as 
still-a tenant, for by в sale in execution 
of a decree obtained by one Radhe Misser, 
the defendant No. l's interest as tenans 
pessed to the purchaser under : that 
decree: е 

Now, this calls for а word of ехріапа- | 
tion ` Radhe Misser was the proprietor. 
Defendant No. 1 waa his tenant. There 
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wasa failure or omission to pay rent and 
this led to the institution of а suit in 
May 1904 by Radhe Misser against de- 
fendant No. 1. A decree was obtained on 
the 21st September 1904. On the 6th of 
October 1904, Radhe Міввег'в proprietary 
right was purchased by the plaintiff. Sub- 
sequently to this, Radhe Misser took stepa 
for the execution of his decree. There was 
a sale in execution, and it is said that 
under that sale the holding of defendant 
No. 1 passed to Radhe Misser who was 
the purchaser at that sale. This argu- 
ment has been founded upon the theory 
that section 65 of the Bengal Tenancy 
Act was still applicable at the time of the 
execution proceedings. Whether it was 
80 or nobis & point of some nicety, but 
we are assisted in determining the вооре 
of that section by a recent decision of the 


Privy Council, Arthur Henry Forbes v. Maharaj 


Bahadur Singh (1). It ів true that the precise 
position with which we are now confronted 
was not before their Lordships on that 
occasion, but I think that the first result 
of their decision is that the sale of the 
holding ia possible so long as the rent 
is a first Charge thereon. But the rent 
remains a first charge only so long as the 
relation of landlord and tenant subsists; 
in other words, the charge is an incident 
of that relationship. Certainly this ia a 
convenient view, because otherwise there 
might be introduced into this law, which 


regulates the relation between landlord and | 


tenant, а  supervenidg right of serious 
consequence, and, I think, we must in the 
circumstances hold that Radhe  Alisser, 
having parted with his proprietary interest, 
was nat ‘entitled to invoke the special 
remedies vested in a landlord under section 
65 of the Bengal Tenancy Act. Still 
there could be & sale in execution of the 
decree under the Code, but'it would bea 


sale of that which is saleable. I am not 
at present satisfied that the interest of 
defendant No. 1 was saleable. Over and 


above that, we have the important cir- 
cumsiances that notwithstanding the faot 
that there had been & sale, yet prior to 
ita confirmation, Radhe Misser, the decree- 


(1) 23 Ind. Саа 682,18 С W. М. 747; aoro 
W.N.397 15А. L T i dote шыбы 
J. 4, H С. 926 1 b. W. 1059 (Р. 0j). 
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holder, was paid by the judgment-debtor 
the decretal amount. That decretal amount 
was accepted by the decree-hpider in full 
satisfaction of his decree, aug the decres- 
holder,’ ая any hovest man would do, 
brought this to the notice of the Court 
and asked that the sale should be set 
aside. The learned Judge before whom 
this reasonable application was,made seema 
io have felt that his action wag paralyzed, 
because this particular predicament did not 
fall within the precise words of tho 
rules 89 onwards’ of Order ХХІ. 
But I venture to think that where o 
case of that kind arises, it certainly is 
open to the Court not to confirm the sale 
and to. treat the sale ая being of no effect, 
that being the concurrent wish of the 
parties and the obvious requirement of 
the case. А 

In the circumstances of the case then, 
I think, it may fairly be said, as it does 
not appear that the defendant No. 1 had 
a saleable interest and as there can be 
no suggestion of defendant Nọ. 1 being 
КЫП bound by the execution proceodinga, 
that the interest of defendact No. 1 did 
not pass to Radhe Miaser. 

The result is that though this point 
was not discussed, and as far as I am 
aware not raised before the lower Courts, 
still the conclusion of the lower Appellate 
Court must be‘affirmed by reason of the 
findings of fact at which ‘that Court 
arrived,: for the point now suggested does 
nob justify us in disturbing those 
findings. — ў 

The result is that the decree must be con- 
firmed with costa. 

N. OnaTTauxA, J.—I agree. 


Decree. confirmed. 


^ Nol. XXVII] 
RAM SINGH г. 


. PUNJAB OHIEF COURT. 
Civit, Misoantanmous Appman No. 459 or 1914. 
December 8, 1914. 
Present: —Mr. Justico Rattigan. 
RAM SINGH-—JupGxgET-DEBTOR— 
APPELLART 


NANAK OHAKD. » 


versus 
NANAK OHAND лхр A&OTHER—DEORM- 
HOLDRBS— RESPONDENTS. 

Joint decres—Bescution by oma of decfee-holders— 
Decree in favow of joint Hindu family —Power of 
managing member to give disoharge—Oivit Procedure 
Code (Act V of 1908), O. XXXII, r. 0. 

А. joint decree-holder is not bound by the acta 
of another who has compromised or received pay- 
ment from and has given discharge to the judg- 
ment-debtor beyond the extent of his own share 
in the decree given by a managing 
member of & joint Hindu ily is binding on 
the members of tho family. 

Harihar Pershad Singh v. Mathura Lal, 35 C. 561; 
80. L. J. 256; 12 О. W. N. 598 and Duraiswams 8аз- 
trial v. Venkatarama Iyer, 12 Ind. Ова, 603; (1911)2 М. 
W. N. 420; 10 M. L. T. 870; 21 М L. J. 1088, followed. 

Where the ing member of & joint Hindu 
family is on the worst possible terma with the 
other members and the judgment-debtor's conduct 
has been throughout dishonest and fraudulent and the 
latter is colluding with the former in order to defrand 
the other members- of the family, the members 
aro not bound by the acts of the managing 
member. 


Miscellaneous appeal from the order of the 
Divisional Judge, Rawalpindi, dated the 13th 
February 1914, confirming that of the Munsif, 
first Class. Rawalpindi, dated the 20th Febru- 
áry 1918, directing the execution of the 
decree to the extent of the minor deeree- 
holder’s share. 

Bhagat Gobind Das, forthe Appellant. 

Mr. Nand Lal, for the Respondents. 


JUDGMENT.—The facts are sufficiently 
stated in the judgments of the Munsif 
and the Divisional Judge and I need not 
repeat them. The sole question now is 
whether an alleged payment of the decretal 
amount by the judgment-debtor to Nanak 
Ohand, one of the two joint  decree- 
holders, isa sufficient discharge of the 
debt and a complete answer to the claim by 
the other decree-holder. The ordinary rule, 
of course, ia that one joint decres-holder 
is not bound by the acta of another who 
has compromised or received payment ont 
of Court and that in such cases в joint decree- 
holder is not competent to give a discharge 
out of Court to a judgment-debtor for more 
than his own share of the decree (see 


the authorities cited gt page 864 of Ameer 
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Ali and Woodroffe’s Civil Procedure Code), 
It has, however, been held (and I am ready 
to assume) that when the decree is in 
favour of members of в jointÍHindu family 
the managing member of that family can 
ive a discharge for the decretal money, 
Duratswamt Sastrial v. Venkatrama Iyer (1)] 
aud further ihat Order , rule 6, of 
the Civil Procedure Code is inapplicable 
under such circumstances [Harihar Pershad 
Singh v. Mathura Lal (2) ]. 


The contention here is that Nanak Chand 
(who is the elder son of the late Kanhaya 
Lal) is the manager ofthe joint Hindu 
family to which he and his step-brother 
Мак Бај (a minor) belong, and that 
payment to Nanak Ohand completely exone- 
rates the judgment-debtor. Other considera- 
tion apart, this contention might have had 
weight, but in the present case I cannot 
accept it, as Таш satisfied that the judg- 
ment-debtor’s conduct has been throughout 
dishonest and fraudulent. Nausk Chand is 
obviously on the worst possible terms with 
his step-mother, Musammat Maya Wanti, and 
her son, Mulk Raj, во much во indeed that i in 
the course of the suit, which resulted in 
a decree against the judgment-debtor, he 
actually asserted that Musammat Maya 
Wanti was not the wife of his late father 
aud that Mulk Raj was illegitimate. : 


Then, immediately upon Nanak Chand’s 
attaining majority, the judgment-debtor 
induces him to grant him a receipt for 
full satisfaction of the amount of the decree 
Rs. 780, though according to the terms of 
the receipt itself (dated 7th March 1910) 
esum of abont Ra. 400 had not been paid. 
Later on, (see the Application, dated 15th 
January 1911) Nanak Chand himself asserts 
that the receipt was obtained from him by 
fraudulent misrepresentations, an allegation 
which, though subsequently given up by 
Nanak Chand who -had clearly been bought 
over once again, [ see no resson to suppose, 
was not true. The Courta below are obviously 
vf opinion that the judgment-debtor has со]. 
luded with Nanak Chand, an immature youth 
who had only juat come of age ‘and was 
ill-disposed towards his step-brother, and 
this is certainly the view I take. In 


(1) 12 Ind. Cas, 508, (1911) 2 М W., М. 420, 10 y. 
L. Т. 870, 31 М. L J. 1088. 
(2) 85 О, 681, 8 О. L. J. 256 12 О, W, М. 598. 
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these circumstances I cannot agree that 
Мак Raj is bound by a fraud practised 
upon him by the jadgment-debtor and the 
so-called managing member of the family 
acting in collusion with the object of defrand- 
ing him. 

In my opinion, Mulk Raj ія competent 
in these circumstances to claim execution of 
the decree so far as his share is concerned, 
and I accordingly dismiss the appeal with 
costs. 

Appeal dime, 


LOWER BURMA CHIEF OOURT. 
Firat Civin Appaat No. 120 or 1914. 
January 11, 1915. 

Present: —Sir Charles Fox, Krt., Chief Judge, 
Mr. Justice Hartnoll and Mr. Justice 
Robinson. 

MA ARRAY-—APPRLLANT 

OCTEuS 


MG. E РО-——Ейвронркнт. 
Гиютов Act (IV of 1809), за. 22, 81—Divorce, 
petion for, by ufa — Adultery and deserhon—Delay m 
peixixonang, when cured—-Desertion and delay, meaneng 


ЫЛ wife, who was made to believe by her husband 

that he would be coming back to her, but who after- 
wards discovered that he had taken another woman 
and had in fact abandoned her, is entitled to 4 
divorce though she delayed in presenting her 
petition for divorce, y when she "believed 
that she had to wait for three -years before filing 
the petition instead of two years from the date of 
‘abandonment. 

Desertion under the  Divoroe Act implies an 
abandonment against the wish of the person charg- 
ing it, but it is not & universa! rule that the 
abandonment must be against the expressed wish 
of thei person. 

MaYin Za v. Nash, 15 Ind. Ова. 368; 6 І, B. R. 58; 
5 Bur. L. Т. 85, referred to 

Delay irtended by section 81 of the Divorce Aot 
must be understood to be culpable delay somewhat 
in the nature of  oonnivanoe, condonation or 
&cquiescenoe. 

- Newman v. Newman, (1870) 2 P. & D. 87; 89 L.J. 
Mat. 36,23 L. T. 552 18 W. Н 584, Pelno v. Peilew 
and Bwkeley, (1850) 1 Bw & Tr. 558; 29 L. J. Mat. 
44 2 L. T. 80, Tollemache v. Tollemache, (1859) d 


& Tr. 557; 80 L. J. Mat 118; 2 L. T. 87, referred 
&nd followed. 
Mr. Gregory, for the Appellant. 


JUDGMENT. 

Fox, C. J.—The parties are Christian karens. 
They were married in May 1910, and they 
lived together in the petitioner’ в father’s 
house for &bout three months after the 
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marriage. The petitioner became pregnant, 
and subsequently a child was born to her. 
The respondent was in the Police and was 
stationed at Mogok. Не took leave and was 
married to the petitioner while on leave. 
According to both the petitioner and her 
father she and the respondent lived happily 
together whilst living in the father’s house. 
On the last day she saw him, the respondent 
told her he was going to Hmawbi to see his 
parents. He went away and never came 
back to Һер; а day or two afterwards she 
heard that he had gone to Henzada, and from 
there he had gone back to Mogok witha 
woman. Abonts month after he left, he 
wrote the petitioner a letter from Mogok 
saying that he was well, but not asking her 
to come to him. Shereplied saying merely 
that she was well. She did not ask him to 
provide a home for her at Mogok, and she 
did not go there. It is proved that the 
respondent has been living with the woman 
he took from Hensad& апа that she has 
three children by him. The respondent has 
not contributed anything towards the peti- 
tioner’s support since he left her. She took 
service as achild’snurse toearn her livelihood. 

She presented her petition for divorce 
nearly four years after his parting from her. 
The grounds on which she asked for s divorce 
were adultery coupled with desertion without 
reasonable excuse for upwards of two years. 

Adultery by the respondent has now been 
adequately proved. The Divisional Judge 
refused a decree for divorce, holding that 
desertion within the meaning of the Indian 
Divoree Act had not been proved and that 
the petitioner had been guilty of unreasonable 
delay in presenting her petition. 


"Desertion", under the Act, implies an 
abandonment against the wish of the person 
charging it, but as pointed outin Ma Yin Za v. 
Nash (1 D, it is nota universal rule that the 
abandonment must be against the expressed 
wish of that person. In the present case the 
respondent left the petitioner telling her an 
untruth about where he was going and not 
leading her to suspect in any way that 
he was going to &bandon her. She must have 
been under the impression that he was oom- 
ing back to her. She had no opportunity 
then of expressing any wish againat his 


(1) 15 Ind. Cas. 858; 6 L В, В. 63; 6 Bur. L, T, 85 
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abandoning her. Shortly afterwards she 
heard that instead of taking her to where 
he had to live, he had taken another woman 
to live with him there. This abandonment 
of her must have been againat her wish. No 
woman who had been so recently married to 
& man апа whothought they were living 
happily together could have felt other than 
resentment at such conduct. 

She was in no way bound to ask him to 
provide & home for her in which to live 
togetheragain aftersuch treatment. Section 
22 of the Act gave her a right to a judicial 
separation: she was not bound to forgive the 
adultery, and by asking him to live with her 
she would have done so and have condoned 
it. . The element of abandonment against the 
wish of the party charging it seems clear in 
the present case. 

In regard to the question of unreason- 
able delay, the petitioner had to wait for 
two years before she could present her 
petition for divorce. Her petition was 
presented short of two years from the 
time she might have presented it. She 
says she was told she had to wait three 
years, so that according to her lights she 
delayed something short of & year. ` 

In Newman v. Newman (2) Lord Pensaure 
said that the oases which the Legislature 
had „principally in view im enacting the 
provision regarding unreasonable delay 
іп the English Statute were those in which а 
husband’s honour had been wounded and 
he had put up with hia disgrace for a long 
time. . 

In Pellew v. Pellew and Berkeley (3) the 
Judges said: “We think that the delay intended 
by the 318% section of the Divorce Act must be 
the sort of delay which would show the 
petitioner to have been insensible to the 
loss of his wife; and might almost be said 
to be equivalent to  condonation. In 
Tollemache v. Tollemache (4) it was said that 
the word “delay” must be understood to 
be culpable delay somewhat in the, nature 
of connivance or acquiescence. Considering 
her circumstances and her- station in life, 
it does not appear to me that the peti- 


(2) (1870) 2P. & D. 67, 80 L. J. Mat.30, 22 І. T. 
552, 18 W. Б. 584. 
(8) (1859) 1 Bw. & Tr. 669, 29 L. J. Mat 4& 21, Т 


89. 
o, (1859) 1 Sw. & Tr. 657, 80 L. J. Mat 118; 2 L. 
“р, Е 
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tioner’s delay can properly be held to be of 
the. above description. 

T would allow the appeal and would grant 
the petitioner a decree for divorce from the 
respondent. 2 

Навтмош, J.—I concur. 

Rosryson, /.—1 conour. 


Appeal allowed. 





CALCUTTA HIGH COURT. 
APPXAL FROM ÁPPHLLATE Dxogsa No. 1412 
oy 1911. 
December 7, 1914. 
Pyeseni:—Mr. Justice Holmwood and 
. Mr. Justice Oarnduff. Е 
ANGNU GHASI AND OTHERS— [D SFHN DKNTE— 
2 APPELLANTS 


versus 
CHAITHU PATRAS AND о1нинв-– 
PLAINTIFFS— HASPONDENTS. 

Chota Nagpur Tenancy Асі (B. C. VI of 1908), э, 11— 
Buat to recover rent—Rent wot recorerable for period 
prior to registration тт ofice of landlord, 

Under section 11 of the Ohota Nagpur Tenancy 
Act (В. "О. VI of 1908), the transferee of a 
tenure oen never recover any rent for the pernod 
prior to his application to the landlord for registra- 
tion in his office. x 

An entry ín the Record of Rights gives the 
transferee only the presumption of possession 

: under the title he claims, but іў oannot give him the 

right to recover rent which is barred by a statutory 
. provision of the rent law, and kuch entry cannot 
take the place of the procedure which the law has 
laid down as & condition precedent to the collection 
of rent. , 

Second appeal from в decision of the 
Judicial Commissioner of Chota Nagpur, dated 
the 24th March 1911, affirming that of the 
Deputy Commissioner of Gumla, dated 6th 
June 1910. 

Babus Harihar Prasad Singh and Rajeswari 
Prasad, for the Appellants. 

Babu Kulwant Sahay, for the Respond. 
ents. x ‘ 


Е JUDGMENT, 


Ногижоор, J.— This second -appeal was 
remanded to the lower Appellate Court fora 
finding whether the plaintiffs’ olaim was 
barred by section 11 of the Ohota Nagpur 
Tenancy Act. The lower Appellate Court 
has treated the issue as if it was whether 
the plaintiffs’ suit was barred by that section, 
which is rather a different qnestion. It has 
held that the entry in the finally published 


Yeu 


“this suit, since.it. is not 
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Record of Rights, в copy of which was served 
onthe semindar, amounts to registration, 
and that the plaintiffs’ suit is, therefore, not 
barred. But this is an insufficient finding 
and does not touch the case, which is, 
whether the plaintiffs are able to recover 
rent for the period between the acquisition 
of their title t6 the tenure and the applica- 
tion for registration їн the  landlord's 
sherishta, which, ая laid down in the section, 
has to be accompanied by a tender of the 
necessary fee to the landlord. On the plain 
wording of the section, we must hold that 
however good the plaintiffs’ title may be and 
whatever their rights to sue for rent under 
the law may be, they cannot recover the 
rent claimed by’ them in this suit, and 
that no décrea can, therefore, be pansed i 
"their favour. 

It was held by & majority of the Fult 
„Bench inthe case of Alimuddin Khan v. 
Hira Lai Sen (1) їп в case under the Land 
Registration Act, where the impedinent was 
not nearly so clear as under the Chota 
Nagpur Tenancy Act, that the rightto the 
rent of an estate ів in the true proprietor, 
although unregistered, and his right to sue 
‘for rent is not taken away by anything 
in the sections of the Act which do not 
affect his cause of action, but merely put 
‘an impediment in the way of his realixing 
-the rent yntil he: Љав complied with the law by 
obtaining registration. Now even on this 
‘rule the plaintiffs. would recover nothing in 
pretended that 
they have complied with the provisions of 
the law. But the provisions of section 11 


Во much further and lay down that they 


can never recover any rent for the period 
prior to their application to the landlord for 


registration in his office. Olearly, therefore, 
‘any application they might make during the 


pendency of the suit or in future would not 
operate retrospectively and their claim for 
rentis altogether barred and will remain 
barred as to the rents prior to the date of 


:application, even when they have complied 
.with the provisions of the Act. 


The entry 
in the Record of Rights gives them only 


the presumption of possession under the title . 


they claim, but it cannot give them the right 


.to recover rent which is barred by a statutory 
provision of the rent law, and such entry 


(1) 23 0.87. 
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cannot take the place of the procedure which 
the law has laid down as а condition prece- 
dent to the collection of rent. 


I am, therefore, of opinion that the learned 
Judicial Commissioner's finding is erroneous 
and the appeal of the defendanta must ће 
decreed and the plaintiffs’ suit dismissed with 
costs in all Courts. 


Canxpurr, J.—Iagree. Where the language 
of an enactment is clear, there is no room for 
speculating as to the object of the Legisla- 
ture and suggestiug that something different 
from what . the law prescribes should be 
accepted as sufficient, because it would equal- 
ly give effect to the supposed object. Here 
_the language of section 11 of the Chota 
Nagpur Tenancy Act, 1908, is perfectly plain, 
and I cannot entertain the view that the 
grenting by the Settlement Department to 
в landlord of a copy of a khewat containing 


‘the name of a certain person as the holder 


of a tenure, is equivalent to registration in 
the office of the landlord of the transfer of 
the tenure to that person, which the section 
expressly requires such person to have effect! 
ed. Nordo І understand how 16 is possible 
in this case to assign any date to the 
transferee’s application for registration refer- 
red to in the section, or how we can sur- 
mount the difficulty that here there has been 
no tender of the registration fee to the land- 
lord within the time prescribed. 


Appeal decresd, 


PUNJAB CHIEF COURT. 
Биосонр Отуп, Arrear No. 541 or 1913. 
November 10, 1914. E 
Present; —Mr. Justice Rattigan. 
THAKAR DARB-—PLAINTIPF—ÀPPRLLANT 
versus 


CHUNI LAL—-Deranpant—Respon Dent. 
Appeal—fecond—Fiadwmig of —Interference 
Where the lower Court after considering the whols 


Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 9th July 1912; reversing that of the 
Munusif, first Class, Batala, District Gurdaspur, 
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МАША MAL t. GHULAM KADIR. 
dated the 18th March 1912, decreeing the 


claim. 

Mr. Bhagat Ram Purt, for the Appellant. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT.—There is really no ground 
for second appeal. The Divisional Judge has 
found that Chuni Lal was adopted by Fakir 
Chand aud he has given grounds upon which 
his conclusion is based. It may be that the 
question is arguable and that there are many 
points to urge against the learned Judge's 
finding, but itis not for this Court to discuss 
the facts. Chuni Lal admittedly was brought 
up from infancy by Fakir Chand, and he 
informs me that his natural father (Ram 
Chand) was then alive and died only 
recently. Farther, he assisted in perform- 
ing the kiria karam after Fakir Chand’s 
death and finally, plaintiff in his plaint 
describes Chuni Lal аз the son of Fakir 
Chand. His attention was drawn to this 
fact, but he could give no explanation and 
morely stated that the heading of the plaint 
was correct. "There is no question of law 
involved and the Divisional Judge had 
undoubtedly materials before him, to which 
he refers,. in support of bis finding. I 
кашу dismiss this appeal with oosts. 

Appeal-dismissed. 


PUNJAB CHIEF COURT. 
Secoxo Civit АрркАһ No. 1058 or 1912. 
November 3, 1914. 

Present, —Mr. Justice Scott-Smith. 
MAHIA MAL-——DEFENDANT— APPELLANT 


versus 
GHULAM KADIR—PLAINTIFF AND oTHEHS 


-— DEFENDAN ra—Raspon DEN гв. 

Panjab Limitation (Ancestral Land Aliendtion) Act 
(I of 1900)—Sale of equity of sedemption of 
land by conlen mals piopristo:—Declaatory suit 
by reosisionsr to protect his = right —Litatios 
Ast (IX of 1008), Soh. I, Art 122. 

A person is ontitled to the bonofit of the now 
Lew of Limitation extending tho period, if on the 
dato of its coming into force his right to suo subsists, 
Therefore, whore an alienor died before the Punjab 
Limitation Act [ of 1900 camo into force and the right 
of his reversioner to aue for his land still survived 
the suit ia governed by Act I of 1900, even if it 
extends the period of limitation. 

The Punjab Limitahon (Ancestral Land Aliena. 
tion) Act I of 1900 applies also to the sale of the 
equity of redemption by the alienor. 

After the death of an alienor, his reversionor 
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is entitlod to maintain merely a sait to declare 
that the sale is not binding upon him. 

Second appeal from the order of the Divi- 
sional Judge, Jullundur Division, dated the 
23rd May 1912, reversing that of the Sub- 
ordinate Judge, second Class, Jullurdur, dated 
the 30th November 1911, ismisaing 
plaintiffs suit and. rori&nding the case to 
the first Court for trial on the merits. 

Mr. Dalip Singh, for the Appellant. 

Mr. Fasl-i- Husain, for the Respondents. 

JUDGMENT.—The land in suit was sold 
by the plaintiff's father to Mahia Mal, defen- 
dant, on the 12th February 1592. At the 
time of the sale the land was under mortgage 
and was in pessession of the mortgagee and 
has not up to the present been redeemed by 
the vendee. The vendor having died, the 
plaintiff brought the present suit for a decla- 
ration that the sale shall not affect his 
rights. Tha first Court dismissed the suit 
as barred by time, but the lower Appellate 
Court has held that the suit is governed by 
the Punjab Limitation Act I of 1900 aud ix 
within time, because ib was brought within 
twelve years of the time when the plaintiff 
obtained knowledge of the sale, and has 
remanded the case for decision on the merits. 
From this order of remand Mahia Mal 
has appealed to this Court. 

The alienor died before Act Iof 1900 
came into force, and Mr. Dalip Singh, there- 
fore, urges that the case is governed by the 
former Law of Limitation. It is admitted 
that atthe time when the Punjab Limite- 
tion Act I of 1900 came into force plaintiff 
had still a subsisting right to bring the 
suit. Clearly the suit comes within the pur- 
view of any new Act of Limitation which 
may have extended the period of limitation. 
As Act I of 1900 extended the period of 
limitation plaintiff is entitled to the benefit 
of it. Jiwana v. Abdulla (1) is an authority 
in support of this view, and I am, therefore, 
unable to accept. Mr. Dalip Singh's argu- 


‘ment that the Punjab Limitation Aot I of 


1900 is not applicable. 


The next point urged by him is that a anit . 
such as the presentis not provided for by the 
Punjab Limitation Act Iof 1900. His argu. 
ment is that what was sold was the equity of 
redemption, which is an incorporeal right 


(1) 2 Ind Cas. 002, 64 Р Б. 1009; 68 P. L В. 1900 
02 P.R. 1900., 


= 
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not susceptible of possession. He refers relief against the vendee alone than what he 


to the third column of the Schedule in 


whioh those cases are dealt with where at 
the time of the alienation posseasion is given 
or agreed to be given. He says that in the 
present case posseasion could not be given, 
therefare, the sale is one to which the Act is 
not applicable. Iam unable to accept this 
argument. The land' itself was sold and 
though it wassubject to a mortgage, the vendor 
could give and did give proprietary posses- 
sion to the vendee at the time of the sale. 
I am olearly of opinion that it was never 
intended by the Legislature to exclude from 
the operation of this Act the case of a sale of 
land: which was subject toa mortgage with 
possession. Nowit is clear that the pro- 
prietary possession was given at the time of 
the sale, but as mttation of names has not yet 
taken place and as the vendee has not taken 
physical posseasion of the land sold, limitation 
runs from the date when the facta entitling 
the plaintiff to impeach the sale first become 
‘known to him. The lower Appellate Court 
has held that the plaintiff got knowledge of 
those facts within twelve years of the date of 
institution of the suit, which is, therefore, 
. within time. Mr. Dalip Singh urged that 

there should have been a remand to enable 
his client to show when plaintiff had know- 
ledge of the sale. It was, however, admitted 
in the lower Appellate Court that there 
‘was no other evidence available on this point 
except what was already on the record. Under 
these circumstances it would have been 
useless for the lower Appellate Court to have 
remanded the case for further inquiry on this 

int, 

The fourth issue teamed by the first. Court 
was whether the suit was maintainable in the 
form in which it has been brought. The 
first Court gave no finding on this point, but it 
has been argued before me and Т, therefore, 
proceed to dispose of it. Mr. Dahp Singh 
urges that the plaintiff should sue for posses- 
sion and for redemption and, therefore, a 
suit for mere declaration was not main- 

_tainable. It is, however, clear that the 
plaintiff could not have obtained actual 
physical possession from the vendee and that 
he could only have got actual possession in в 
suit against the mortgagee. There is, how- 
ever, no reason why te should be forced to 
sue for redemption until it is convenient for 


` hmiodo so. He conld not seek further 


is asking now in the present suit. 1, there- 
fore, hold that the suit inthe present form is 
maintainable and I dismiss the appeal with 


costs. 


——— 


PUNJAB OHIEHF COURT. 
Оту, Ravisrow Patrrion No. 654 or 1913. 
November 16, 1914. 

Present: —Mr. Justice Rattigan. 
NANAK SINGH лир UTHRBS—PLAINTIFIS— 
PETITIONERS 

versus j 

KESHO DAS—DavraspAKT— Ea8POXDRNT. 

Teone ано payable after certain period— 
Days of grace—Date of matari iron Instru- 
monis Act (XXVI of 1881), ss. 22 2 (2), f 

Every bill of exchange (handi made payable & 
oertain number of days after date of its execution is 
at maturity on the third day after the day on which 
jt is expressed to be pa: payable under section 22 (2) 
Act XXVI of 1881, and the day of that date is 
also to be excluded as is laid dowa in ecetland4 of the 
Act. Thus в hwnd: payable on 28th January falls due 
on 81st of that month. 

Petition, under section 25 of Act IX of 
1887, for revision of the decree of the 
Judge, Small Cause Court, Amritaar, dated 
the 7th March 1918, dismissing the suit. 

Lala Hukam Chand, for the Petitioners. 

Mr. Rowshan Гаі, for the Respondent. 

JUDGMENT.—The learned Judge of the 
Small Cause Court in holding that the 
suit is barred by limitation has overlooked 
the provisions of sections 22 and 24 of the 
Indian Negotiable Instruments Act, 1881. 
The hundi was executed on the 29th 
September 1906, and the amount was 
payable after 120 days. Thus und the 
provisions of section 24 of the Act the 
money was payable on the 28th January, and 
under the provisions of section 22 (2) the hemdi. 


. was at maturity (f.e. it fell due) three days ; 


thereafter, that is, on ihe 3lst January 
1907. The present suit was instituted on 
the 80th January 1913, (тв, within the 
prescribed period of six years) and, therefore, 
within time. 

I accept the petition and setting aside 
the- order of the lower Court, remand the 
case for determination of the suit on merita. 
Costa will abide the event. ` 

< Petition acoepted; Case remanded, 


VoL Xxvil] 
GAJRAJ SINGH ©, GAURI SHANKAR, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
lix&ourIOX or Рковви Appear No. 40 or 1914. 
December 22, 1914, 
Preseni:—Mr. Lindsay, J. С. 
GAJRAJ SINGH Ax» orggu8—JUDGMENT- 
DEBTORS—APPRLLANTS 


torus 
GAURI SHANKAR амр OTHEBS5—DBOREE- 
HOLDEES— HESPONDENTS. 


this rule, no question of limitation oan arise. 


Biwdeehri Naik v. Ganga Saran Sahu, 14 A. 154 


(F. B. ; А. W. N. (1892) 18 and Girish Chandra Lahir 
v. Basi Sekharenoar Boy, 88 О. 829, referred bo. 

Appeal against the order of the District 
Judge, Sitapur, dated lst August 1914, 
upholding that of the -First Subordinate 
Judge, Sitapur, dated the 20th April 1914. 

Babus Basder Lal and Gopal Sahas, for the 
Appellants. 

Babu Hart Kishen Dhaon, holding brief 
of Pandi Gokaram Nath Misra, for the 
Respondents, 

JUDGMNENT.--The facts of this are as 
follows. A decree was obtained against 
one Sheodin Singh by three deoree-holders, 
namely, Gauri Shankar, Ram Prasad and 
Musummat Umrai. After Sheodin Singh's 
death an application wes made to execute 
this decree against his legal representatives. 
A notice was issued to these representatives 
and they appeared before the Court and 
‘filed oertain objections to the execution of 
the decree. Their objections were dismiss- 
ed and they went in appeal to the Court 
of the District Judge.’ In their appeal these 
objectors failed to implead  Miuummai 
Umrai, one of the deoree-holders, but they 
impleaded her son, one Jagannath. Musam- 
mat Umri, it may be observed, was a 
party in the Court of first instance. At 
the time the appeal was up for hearing 
before the District Judge, an objection 
yas made to! him. that:Umrai was not а 
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party to the appeal and it was contended 
that аз limitation had expired for the 
purpose of making hera party, the whole 
appeal was bound to fail and must be 
learned Judge accepted 
this contention and allowed the preliminary 
objection to prevail, with the result that the 
appeal was dismissed with conta. 

It is contended here that the learned 
Judge ought not to have acted in this way 
and in my opinion the appeal should bé 
allowed. It seeme to have been no more 
than an actof inadvertence on the part of 
the appellants that they did not implead 
Musammot Umrai in the proceedings : before 
the District Judge. After the application 
for execution had been made, notice was 
gent to the judgment-debtors to appear 
and show cause. It has been proved that 
the copies of the notices which were served 
upon these judgment-debtors did not disclose 
the names of all the decree-holders. The 
heading of the notices received by them 
was “Gauri Shankar, etc., decree-holders." 
It is true that in counterparts of these 
notices which are on the Conrt’s file all 
the names of the decree-holders are entered; 
but it is quite clear that the duplicates 
served on these judgment-debtors do not 
correspond with the copies of the notices 
which are on the Court/s flle. Be that as 
it may, I think the Judge was entirely 
wrong in allowing the appeal to be dis- 
missed, on & technical ground like this. 
A reference to Order XLI, rule 20, of the 
Code of Civil Procedure shows that the 
Court has full authority to direct the 
addition of parties in an appeal and it 
bas been held in Bindeshri Май v. Ganga - 
Saran Sahu (1) and Girish Ohandra Lahiri 
y. Sasi Sekhareswar Roy (2) that when a 
Court takes action under this rule, no 
question of limitation can arise. I allow 
this appeal and set aside the order of the 
Court below. The case will now go back 
to the District Judge with instructions to 
add Musammat Umrai as a party under 
the rule just referred to, and to decide 
the case on the merits after this has been 
done. The appellants here will get the 
costa of the appeal from the respondents. 

Appeal allowed; Oase remanded _ 

(1) 14 A. 15A(F. B.); A. W. N. (1892) 18, 

(2) 88 0. 329. 2 
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LOWER BURMA CHIEF COURT. 
: Отут Revision No. 215 or 1814. . 
December 21, 1914. 

Present; —Mr. Justice Ormond. 
ASRI JAN AKD AXOTHEB— DEFHNDARTS— 
PsriTIOKEBS 
Terg 
8. S. CHELLAPPA CHETTY— 


PrairIYF — RESPONDENT. 

Pardanashin — lady-——Power-of-attorney — Document 
executed by gea, claim on bass of—Evidence— 
Burden of proof. 

When & claim is made against pardanashin ladies 
on the besis of a document executed by ап Agent on 
behalf of them, the plaintiff must show not only that a 
power-of-sitorney wes actually signed by the 
pardaanasiun ladies, but also that they knew what they 
were doing, knew the nature of the document and 
tho extent of powers they were oonfernng by such 
a document. 


Mr. Munshi, for the Petitioners. 

Mr. Siraya, for the Respondent. 

JUDGMENT.—The plaintiff sued these 
two petitioners, who are pardanashin ladies, 
inthe Small Cause Court on a promissory 
note executed in their namesby one Abdul 
Hamid, who produced a power-of-attorney 
said to have been ‘executed by the peti- 
tioners. The defendants put in a written 
statement denying Abdul Hamid's authori- 
ty to borrow money on their account. The 
plaintiff has satisfied the Court that these 
pardanashin ladies execited the power-of-at- 
torney in favour of Abdul Hamid. The power- 
of-attorney contains a power to borrow money 
on their behalf, but the authorities show that 
when a claim is made against pardanashin 
ladies in such & case as this, the plaintiff 
must show not only thatthere isa document 
purporting to be a power-of-attorney which 
was actually signed by the pardanashin ladies, 
but he must go further and show that the 
pardanashin ladies knew what they were dn- 
ing, knew the nature of the document and- 
the extent of powers they were conferring by 
executing such a document. The plaintiff 
has not attempted to do this. The Ist and 
the 4th defendanis, the present petitioners, 
were the only defendants who contested the 
suit in the Small Cause Court. The 2nd 
and 3rd defendants are sisters and also par- 
danashtn ladies, the lst defendant being the 
wife of Abdul Hamid. 

The evidence adduced by the plaintiff is 
“not sufficient to support a decree ex parte 
against the pardanashtn ladies and although 
the 2nd ара 8rd defendants have not applied 
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to this Oourt in revision, when the decree 
is set aside as against the lst and 4th de- 
fendants, I think, it must also be set aside 
against the: 2nd and 3rd defendants, the 
ground being that there was do evidenve that 
the defendants who are pardanashin ladies 
understood the contents of the'deed or knew 
what powers they were conferring when they 
signed the power-of-attorney. 

The suit must, therefore, be dismissed 
with costs and two gold mohurs, costs of this 
application. Я 

Pettiion allowed; Suti dismissed: 


PUNJAB CHIEF COURT. . 

Sgcoxp Civi, Arrear No. 2445 or 1013. 

February 4, 1915. 
Present: —Mr. Justice Johnstone. 
KHUDA BAKHSH-—PriAINTIFI —ÀPPRLLANT 
veré * 
KARMUN Амр orRERB—DRFENRDANTS— 
RESPONDENTS. ; 

Possession, when becomes adverse against РИИ 
oroners—Sutt for recovei y of posssssion—Limmtation Act 
(IX of 1908), Soh. T, Ан 144. 

It is the duty of persona possessing rights to 
keep an eye on those rights. 

Any overt act of adverse possession, by the person 
in posséssion of property starts adverse possession 
‘as against the absentee owner thereof. 

Where, therefore, the plaintiff's step-mother mort- 
gaged the property in suit on the 2nd December 
2898, expressly declaring horsolf зр the deed ‘to be 
tho sole owner and that the plamtff hed no concern 
with it, in & suit for possession brought on the Sth 
March 1912: 

Heid, that tho step-motheris 
adverse when she mortgaged 
plaintiffs soit having been brought more than 12 
years afterwards was by time. 

Ramachandra v. Sadashsv,11 В 422, distinguished. 

Second -appeal from the decree of the 
Divisional Judge, Jhelum, dated the 13th 
of October 1913, affirmiug thas of the 
Munmf first Class, Jhelum, dated the 30th 
July 1912, disniiesing claim. 

Dr. Muhammad Iqbal, for the Appellant. 

Mr. Nanak Chand, for the Respondents. 


JUDGMENT .—In. this ense both 


on became 
house and the 


the 


‘Courts have held that the suit of the plaintiff 


is barred by timo. The. lower Appellate 
Court, remarking thatthe only Articles of 
the Limitation Act which can possibly apply 
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are Nos. 123,142 and 144, leld that tho 
last-named Article governs the case, and that, 
inasmuch as the plaintiffs step-mother, as 
long ago as 2nd December 1898, mort- 
gaged the property in snit, expressly declar- 
ing herself in the deed tobe the sole owner 
and that plaintiff had no concern with it, the 
suit bronght on 5th March 1912 was ont of 
time. It is admitted on both sides that the 
Article 144 should be applied. Therefore, 


the only question to be decided is, when . 


did the possession of the step-mother become 
adverse? For the plaintiff Mr. Iqbal argues 
that it did not become adverse, until his 
client became aware of the setting up of 


an adverse title, that is, until he returned , 


to the village in 1905. On the other hand, 
respondent’s case is that the step-mother in 
‘1898, as already stated, mortgaged the 
house, and that it is not necessary, for 
adverse possession to begin, that the person 
whose rights are interfered with should be 
aware of the overt act. Mr. Igbal in 
support of his proposition quotes Rama- 
chandra v. Sadashtv (1), but І do not think 
that that ruling really deals with the same 
question as that now before me. The con- 
dition of knowledge of the persons whose 
rights were interfered with was only incident- 
ally stated. That does not seem to have 
been the point really in issue in that case. 
Here in the Punjab we have many rulings 
in connection with suits by absentees fcr 
recovery of their property, in which it has 
been held that any unmistakable overt act 
by the pergon in possession of that property 
startaad verse possession and the circumstances 
in those cases were obvionsly such that the 
&bsentees could have had no notice of what 
was going on. The factis that itis the 
duty of persons possessing rights to ‘keep an 
eye on those rights. There is.no question 
in the present case of property being en- 
trusted by the appellant to the widow. 


- There are also other reasons for rejecting 
the plaintiffs claim. It was held by the 
frst Court that the slienation by the step- 
mother was for consideration and “necessity” 
and this seems perfectly clear. Again, the 
plnintiff has expressly invoked the Muham- 
madan Law, according to which he was 
entitled to possession of a share of the 


* 
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. house from iho date of his futher's death 


which. occurred early in 1898. Tn these 


‚ circumstances there can be: no doubt what- 
, ever that under the Law of Limitation plaint- 


ifs suit has been rightly dismissed. 

. For these rensons I dismiss the appeal with 
costs. E 

Ы Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Бисохр Отту, Appeat No. 897 or 1912. 
December 22, 1914. + 
. Present:—Mr. Lindsay, J. C. 
MANIK RAM-—PLAIETIFI—ÀPPRLLANT 
versus 
BAM AUTAR AND OTHERB—DRYFENDANTS— 
RESPONDENTS. a 
“ Nstoppel—Biidence Act (I of 1872)» s. 115— 
Omission,” емет pretation of— Property decreed to be 
sold—Party having len -on  próperty—Oharge not 
notified in sale- ib —Atuction-pwt chaser, 
position op —Oicil Procedure Code (Act V of -1908), 
O XXI,r 66 
The doctrino of estoppel cannot be said to rest 
absolutely upon any notace of duty on tho part of the 
person. sought to be estopped; and the word * 
- "omission", used in-seotion 16 ot the Evidence Act 
does not mean ошу an gmismon to perform: guch о 
duty as is кекеч by law . А 
If в party to а suit having a charge or inodmbratico 
on the property 10 suit ordered to bo sold fails to 
‘have that charge or incumbrance notifled in the sale- 
proclamation, he is estopped from subeequenily set- 
ting up his hen against the auction-purchaser 
Ramchandda Vithutam ү. Janam, 22 B 08 
referred to. E i 


Appeal from the decree of the District 
Judge, Gonda, dated the 14th June 1912, 
modifying that of the Subordinate Judge, . 
Gonda, dated the 7th March 1912. : * 

' Babn Bisheshwar Nath, for the Appellant. 

Babus Basdeo Lai and Gopal Sahat, for the 
Respondents. at A 

JUDGMENT.—This isan appeal ‘of a 
plaintiff,-Manik Ram, who sued in thé Court 
of first instance for possession ‘of a three- 
annas share in Mahal Aggayya Ram situated 
in the village of Behari Münfi. The plaint- 
iff also claimed Вв. 300 mesne profits. The 
claim was based on & mortgage, executed in 
favour of the predecessor-in-interest of the 
plaintiff cn the 22nd of February 1905 by 


one Ram Padarath, who was defendant No. 11 
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in the case. By the mortgage in questiona 
three-annas share in four mahals was .mort- 
gized with possession to secure в loan of 
Ha. 1,400. The interest which was mort- 
gaged wasan under-proprietary interest in 
these muhals. The present suit relates only 
to one of these Mahals, Aggayya Ram, the 
allogation of the plaintiff being that the 
defendants had ousted him from posseasion 
of his share in this latter mahal. It appears 
further thata few years ago the superior 
proprietor of the village, one Murtaza Husain, 
brought a suit against the under-proprietors 
for arrears of rent. In execution of that 
deoree a portion of the land of Mahal Aggayya 
Ram was put up to sanction .and sold to 
the defendants Nos. 6, 8, 9 and 10. The 
area во sold amounted to 493 acres. The 
Court of first instance decreed the plaintiff's 
claim for this- three-annas share, but held 
that the plaintiff was not entitled to any 
decree for possession in redpect of the 4°93 
acres which had been sold in execution of 
the above decree. It also gave the plaintiff 
a decree for Ва. 193 for meene profits. The 
decision was taken in врров[` іо the Court 
of the District Judge, who rednoed the 
amount of mesne profits awarded but upheld 
the decree of the Court of first instance in 
other respects. In partioular, the lower 
Appellate Court held that the plaintiff was 
not entitled to a decree for possession over 
the 4983 acres above referred to. The 
matter for decision in appeal here is whether 
or not the plaintiff was entitled to get pos- 
soasion over that area. The’ ground upon 
‘which the judgment of the lower Oourt is 
based was this. The learned Judge found 
that in the suit which had been bronght 
by Murtaza Husain against the under-pro- 
prietors for recovery of arrears of rent this 
mortgages, Manik Ram, was impleaded asa 
party. Hoe was, it appears, even previous to 
the date of this mortgage, a co-sharer in this 
under-proprietary holding. The Judge was 
of opinion that as Manik Ram at the time 
when this portion of Mahal Aggayya Ram 
yas brought to sale in execution of decree 
failed to have his lien as a mortgagee notified, 
he was not entitled to succeed as against the 
auction-purchasers. It was conceded that 
the mortgage executed in the plaintiff's 
favour had been proved and that in fact the 
mortgage on which he relied was still subsist- 
ing. In appeal hero it is contended that the 


‘If Menik Ram had the 
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Court below] was wrong in refusing the claim 
for possession as regards the 4.93 acres. 16 
ів said that there was no duty upon Manik 
Ram to have hislien as mortgagee notified 
and that the fact of mortgage being estab- 
lished, he is entitled to have posseasion by 
virtue of the mortgage even as against the 
purchasers at the auction-sale. It -is paid 
іп the second gtound of appeal that the 
plaintiff-appellant being a mortgagee in pos- 
seasion, his lien аз a mortgagee could not 
be legally notified in the aale-proclamation 
and that it was not necessary for him to take 
any proceedings for that purpose. In this 
connection the learned Counsel for the appel- 
lant relied on the terms of Order XXI, rule 
62, which lays down that where the Court 
is satisied that the property is subject toa 
mortgage or charge in favour of some person 
not in possession and thinks fit to continue 
the attuchment, it may do so subject to such 
mortgage or charge. Onthe other hand, 
there is Order XXI, rule 66, of the Code 
which lays down rules which are to bo 
observed where property is ordered to be 
sold by public auction in execution of decree. 
This rule lays down that proclamation of sale 
is to be drawn up after notice to the decree- 
holder and the judgment-debtor and it also 
provides that the proclamation is to state as 
fairly and accurately as possible any incum- 
brance to which the property is liable. 
І must presume that the procedure laid 
down by this rule was duly followed in 
connection with the sale which took 
place in execution of the decree and І must, 
therefore, take it that the proclamation for 
sale was prepared after notice had been 
given to all the judgment-debtors, one of 
whom was the appellant here, Manik Ram. 
opportunity of 
putting forward his claim as а mortgages 
in reapect of any of the property which 
was intended to be sold and if, he deli- 
berately failed to avail himself of that 


_opportunity, I think that as against auction- 


purchasers s clear case of estoppel ів made 
out against him. Ву his omission to claim 
any right as a mortgagee in respect of 
this property, he must be taken to have 
induced the intending purchasers to believe 
that the property was being sold free of 
any inoumnbrance. | і 

Where a person stands by and allows 
another to advance or &peud money on pres 


~ 
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VENKAJI NARAYAN KULKARNI t. GOPAL BAMCHANDRA, 


perty over which he has & charge or incum- 
brance, he may be- eetopped by his conduct 
or acquiescence and in the present case, I 
think, the learned Judge of the Court below 
rightly applied this principle. In the 
ruling reported in Ramchandra YVithuram v. 
Jairam (1) it was held inthe case of & 
decree-holder that if he omitted to disclose 
his lien previous to the sale, he was 
estopped from setting it up afterwards as 
against the person who purchased in exe- 
cution. Their Lordshipa held’ that under 
section 237 of the old Code read with sec- 
tion 287 the duty lay upon the decree- 
holder to disclose his lien in applying for 
execution. In the rame way, I think, it 
may be taken that under the provisions 
of Order ХХІ, rule 66, if there is a duty 
on the decree-holder, there is alao a duty 
on the  judgment-debtor to put forward 
any claim which he has by way of in- 
cumbrance. Apart from that, however, 
I do not think that the doctrine of estoppel 
can be said to rest 
notice of duty on the part of the person 
sought to be estopped. The rule as laid 
down in aection 115 of the Evidence Act 
is that where one person thas, by his declara- 
tion, act or omission intentionally caused 
or permitted another person to believe a 
thing to be true and to act upon such 
belief," neither he nor his representatives 
shall be allowed in any suit or proceeding 
between himself and such person or his 
representatives to deny the truth of tbat 
thing. It is; not necessary, I think, that 
the omission referred to in this section 
should be an omission to perform a duty 
which is prescribed by law. It із sufficient 
in my opinion to raise an estoppel if it is 
shown, a8 in the present case, that a 
person who has an interest in the property 
sought to be sold in execution of the 
decree and who has had an opportunity 
of having that interest proclaimed before 
the property is brought to sale, has deliberate- 
ly omitted to ask the Court to have 
it’ notified for the information of the 
intending purchasers. It would be in 
the highest degree inequitable to allow 
a person in this position to turn round after- 
wards as against the purchaser and defeat 
the interest dd the latter has acquired, by 
ACE i previous: initerosj: of bis town. 


absolutely upon any . 


` mortgaged the land to the 


It is said in the third ground of appeal 
that the auction-purchasers must have been 
aware of the plaintiff-appellant’s mortgage, 
because the plaintiff-appellant was made a 
party to the suit for arrears of rent in . 
his character as mortgagee. This state- 
ment does not &ppear to be borne out by 
the copy of the execution-proceedings 
which has been placed before me. It 
would seem that Manik Ram was im- 
pleaded merely as & oo-sharer and not in 
hia capacity as n mortgagee in possession, 
I find that the case was rightly decided in 
the Court below and I dismiss this appeal 


with costs, 
Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Огт, Avprat No. 268 oy 1913. 
> August 19, 1914. 
Presenti: —Mr. Justice Beaman and 
Mr. Justice Hayward. 
VENKAJI NARAYAN KULKARNI 
AND OTE£RBS— DNFEXDANTS— ÁPPELLANTS 


© persus 
GOPAL RAMOHANDRA DESHPANDE— 
Prarasti —H88POXDSXT. 

Morigage—Raxln&ma by mortgagor and comps.asa- 
tary kubullat by meortgagee-— Transfer of equity of 
rodem ption, 

A rasinnaa executed by a mortgagor/ in favour 
of his mortgigoe relinquishing oooupgncy-rights in 
the mortgaged land and в complementary kabwiat 
given by the mortgagee opsrate to transfer the 
equity of redemption from tho mortgagor to the 
э г 

Second appeal from the decision of the 
District Judge of Belgaum, in Appeal No. 51 
of 1912, reversing that of the Subordinate 
Judge, second Olass, of Athni, in Civil Ваң 
No. 365 of 1912. 

Mr. Ooyajee (with him Mr. G. К. Parekh)| 
for the Appellant.. 

Mr. G. S. Hao,forthe Respondent. 

JUDGMENT.—The plaintiff in this suit ` 
defendants in 
1876, and in 1879 he passed в rarimama 
relinquishing all his occupancy- -righta i in the 
said land in favour of the defendants. The 
defendants atthe same time gave the com. 
plementary kabuiat. The girial Judge 


The learned Judge of 
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held, thg& this transaction amounted io & 
ralingnish ment of the egpjiy of redemption 
bythe mortgagor in favour of the. ‘mortgages. 
firat appeal has 
held that it did not. In his opinion the 
only effect of the razinama and  kabuliai 
under the Act of 1555 was to confer upon 
the mortgagee the privilego, ns the learned 
Judge calls it, of paying the Govornment 
assessment. We find ita little difficult to 
understand in what light this could have 
appeared to the lenrned Judge & privilege 
for which any ‘person ‘would ba anxious 
to pay .good considerntion. However that 
may be, on the facts found by tho learned 
Judge of first appeal, the case is clearly 
covered by authority. The judgment of 
this Appeal Court in Dagon v. Sakharam (1), 
following Vishnu Sakharam Phatak т. Kashinath 
Вари Shankar (9) and Tarachand Pirchand v. 
Lakshman Bhawan (3), appears to пз to have 
settled the law beyond controversy upon 
the only question we are asked to answer. 
In our opinion the rasinama and the kaba- 
lsat of the year 1879 effeotunlly extin- 
guish the plaintiff's equity of redemption. 
We must, therefore, uow reverse the decreo 
of the lower Appellate Oourt and restore 
that of the Subordinate Judge with all costs 
upon the respondent throughont. 


Appsal allowed. 
(1) 27 Ind Cos. 504, 16 Bom. L R 719 noto. 
(2) 11 B. 174. 
(8) 1 B fl. 


OALCUTTA HIGH. COURT. 


бесохр Civic Appmat No. 860 or 1912. - 


i December 16, 1914. 
Preseni. —— Mr. Justiee N. Chatterjea and 
Mr. Justice Greaves. 
KRISHNA LAL CHOUDHURI ano отнввв 
—PLAINTIFFS—À PPHLLANTS 
versus 
SALIM MAHOMED CHOWDHURY— 
DrENDANXT—REBSPONUENT. 

Bengal Tenaney Act (ГІШ of 1885), &« 67, 183, Sch, 
LII, Art 2,cl (b) —Leags, construction of —Fuhory М, 
swat for—Iamitation—Fishery, їпонву pryabls for, 
achethar rent” 


Whore`a 16099 merely gvoa e right to fshin а 
jaliai, the fact that Ње lessee is nos ta olnim reduo- 


tion of tho i cutis ground of drought or mnnda- 


eae 


INDIAN GASES 


[1915 


iion doos not necessarily show that any right to the 
soil is also conferred. 

A suit to rocover monoy due undor sucha lease 
comes under section 103 of the Bengal Tenancy Act 
aad is barred if not brought within the spsolal period 
provided by Schedulo IIT, Article 2, clause (5), of the 
Act 


Tho money payable in respect of o fishery is not 
rent within the meaning of the Bengal Tenancy Act, 
and as such, interest at tho rate stipulated in the 
leass 18 recoverable on the amount 

Section 67 of the Bengal Tenancy Act relating to 
interest affects the contract betwesn the parties, and 
the restriction on the liability of the tenants to pay 
interest at the rate of 12} per cent. psrannun is a 
matter of subztantive right, and does not apply to 
suite. 


Beconda&ppeal from adecision of the District 
Judge, Rajshahi, dated the 14th January 
1912, affirming that ofthe Munsif, first Court, 
Malda, dated 3186 August 1911. 

Babu Srojolal Chuoherbutty and Jogesh 
Ohan tra Bose, for the Appellants. 

JUDGMENT.—This appeal arises out of 
a suit for recovery of money payable uuder 
a registered kabuliat in respect of a jalkar 
for the yeara 1312 to the Poush instalment of 
1317 B. 8. 

The Courta below have disallowed the 
claim for the years 1312 aud 1313, В S., on 
the ground the claim for those yeara is barred 
by the special limitation provided by Schedule 
ЦІ, Article 2, clause (b), of the Bengal 
Tenancy Act. If the special limitation doos 
not apply to the suit, the claim for the 
years 1812 апа 1813 would be intime under 
Article 116 of tho general Limitation Aot. 

Now section 198 of the Bengal Tenansy 
Act lays down that the provisions of the Act 
applicable to suite for recovery of arrears of 
rent, shall, as far as may be, apply to suite 
for the recovery of anything payable or 
deliverable in respect of any righte of _ 
pasturage, forest righte, rights over tisheries 
and the like. Section 184 of the Aot 
provides that the suite specified in Schedule 
QI shall be instituted within the time 
prescribed in that Sshedule, and Schedule 
IU, article 2 (b), prescribes a period of three 
years within which & suit for recovery of 
arrears of rent is to be instituted. 

lt is contended on behalf of the appellants: 
that the lease inthe present case not merely 
confers a right over a fishery within the’ 
meaning of section 193 of the Bengal 
Tenancy Act, but also creates nn interest in 
land and that as such does not come within 
the purview. gi the Bengal Tenancy Act. A 
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jalkar does not necessarily imply any right, 
to the soil [see Darid v. Girish Uhandra 
Guha (1) ond Radha Mohan Mundal v. 
Noel Madhub Mundul(2) | and we are of opinion 
that the lease in the present case does 
not confer any right to land. 16 merely gives 
в right to fish ina jalkar belonging to the 
plaintiffs’ semindani. The fact that the 
lessee waa not to claim reduction of the јата 
(rent) on the ground of drought or inunda. 
tion does not neceasarily show that any right 
to the soil was oonferred. The name of the 
jalkar mara nadi (dried-up river) and the 
reference to the fiahing period in the lease 
indicate that the jalkar was not full of water. 
at all seasons of the year. The tenant took 
' the risks of inundation and failure of rains 
and the agreement was that he would not be 
entitled to claim any reduction on those 
grounds. Then the stipulations that the 
lessee would not exceed the boundaries 
and would be bound to give information 
to the Police and to the lessor, if any 
murder was committed within the boundaries 
of the jalkar, are not inconsistent with the 
lease being а fahery lease, as the semindar 
after letting out the jalkar would no longer 
keep any watch over the jalkar. . 

It „is contended that ceases cannot be 
charged ona jalkar unconnected with any 
right to the soil, and the fact that the tenant 
agreed to pay cesses shows that a right to 
land.was conferred by the lease. But the 
mere fact that the tenant agreed to pay а 
charge, which he might uot be legally com- 
pelled to pay, cannot alter the nature of the 
tenancy. Мог is it by itself sufficient to 
indicate that any right was created in land. 


Reliance is placed on the case of Mahananda 
Ohakravartt v. Mongala Keotant (3), in which 
importance was aftached to the condition 
that the lessee was to continue liable for the 
rent even in case of drought and non-rearing 
offah. But in that case, there was a lease 
of a tank in which fish has to be reared, and 
. which cannot be done if there is a drought. 
The lease did not specify the rights to be 
exercised by the leases in the tank. In ihe 
present case the jalkar appears to be в river 
which in the rainy season is full of water and 
in, which fish has not to be reared,. and the 
(1) 80 188, 11 0. L. R. 808. 1. 0° 
2) 94 W. В 200^ 27 Il on 

81 0. 887,8:0.-W. №: 80%. . 
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only right conferred on the lessee is the right 
of catching fish. The question is one of con- 
struction, and must depend upon the terms 
of the particular lease. : 

Upon в consideratiun of all the terms of the 
lease, we are of opinion that the lease merely 
conferred а right of fishing and no right to 
land was conferred. 

- That being во, the case comes under section 
193 of the Bengal Tenancy Act, and the 


arrears for 18319 and 1313 В. 8. have been’ ` 


rightly held by the Oourta below to be 
barred by limitation, under Schedule IL, 
Article 2, clause (5), of the Bengal Tenancy 
Act. 

The next question is whether the Courb 
below was wrong in allowing interest only at 
the rate of 124 per cent. per annum on the 
arrears, instead of at the rate of Rs. 2 per 
cent. per month aa stipulated in the kabulrat. 

Section 67 of the Bengal Tenancy Act, no 
doubt, provides that an arrear of rent shall 
bear interest at the rate of 194 per cent, but 
it is contended that money payable in reapect 
of a fishery is not ‘rent’ within the meaning 
of the Act, as ‘rent,’ according to seotion 3, 
clause 5, of the Act means whatever is pay- 
able or deliverable in money or kind bys 
tenent to his landlord on account of the use 
or ocoupation of the land held by the tenant. 


We think this contention must ‘prevail. 
We have found that the lease of the jalkar 
does not oreate any interest in land. That 
being во, the money reserved in the kabirat 
is not ‘rent’ within the meaning of section 67 
ofthe Act. In BShib Prasad Choudhurt v. 
Vakai Pats (4) there i« an observation 
that there is nothing in the definition 
of the word ‘rent’? in the Bengal Tenanoy 
Act which excludes fishery rent. But the 
attention of the learned Judges apparently 
was not drawn to the fact that the word 
‘rent’ in that section has reference to anything 
payable for use or occupation of lard held 
by the tenant. If what is payable in respect 
of any rights over fisheries had been ‘rent? 
within the meaning of the Aot, Section 198 
would not have laid down that tbe provisions 
of the Act applicable to suits for the recovery 
of arrears of ‘rent? shall, ав far as may be, 
apply to snits for the recovery of anything 
payable or dekverable in respect of fishery 
rights “end in that case section 198 


(4) 88 О, 601. 
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would ` have been wholly unnecessary. 


A, similar view was -taken in the case of 
Abdulla Sarkar v. Ashraf AW Mondal(5), whero 
the learned Judges were of opinion that money 

yable in respect of forest rights is not 
-rent’ within the meaning of section 8 (5) of 
the Act 

The learned Subordinate Judgs refers to 
the second clause of section 8 (5), where 
ib is laid down that in seotion 67 (and 
certain other sections) of the Act, ‘rent’ 
includes also money recoverable under any 
enactment for the time being in force аз 
if it was rent. But the word ‘any enaot- 
ment’ obviously refers to any enactment 
other than the Bengal Tenancy Act; otherwise 
section 193 would have been inclnded among 
the other sections mentioned therein. They 
have reference to cases where the money, 
though not ‘rent’, ів by any enactment re- 
coverable as if it was rent; for instance, 
cesses under section 47 of the Cess Act 
Bengal Act ІХ of 1880) or drainage charges 

yable by a tenant to his landlord) under 
section 44 of the Drainage Act (Bengal 
Act VI of 1880). Section 193 of the 
Bengal Tenancy Act does not make money 
payable in respect ofa fishery recoverable 
as if it waa rent. That section merely 
lays down thatthe provisions of the Act 
applicable to suits for recovery of rent shall 
apply, as far as may be, to anything payable 
in respect of fishery rights. We are ac- 
cordingly of opinion that money payable 
in respect of a fishéry ів not ‘rent’ within 
the meaning of the Aot. 
' Then the question arises whether the 
provision of section 67 of the Act relating 
fo interest on arrears of rent is a provision 
applicable to suits for recovery of veni, Tf 
it is so, the provision would apply to money 
payable in respect of fishery rights, having 
regard to the provisions of section 198 of 
the Bengal Tenancy Act. But "provisions 
of the Aet applicable to suita’ have reference 
to the procedure laid down in the Act 
rolating to suits, and do rot include the 
provisions of the Act regulating the rights 
pad liabilities of landlords and tenants. The 
provisions of section 67 relating to interest 
hffect the contract between the parties, ard 
the restriction of the linbihty of tenanis to 
pay interest at the mte of 124 per cent. rer 


(5) 7 0. L. 7.152. 
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annum isa matter of substantive right and 
provision applicable 
to suits. The Court, it is true, cannot award 
interest at a rate higher than 194 per coent 
if a suit is brought for recovery of rent, 
but that is because the Act has restricted 
the liability of the tenantas to the amount 
of interest payable. 
: We are &écordingly of opinion that the 
plaintiff is entitled to interest at tne rate 
stipulated in the kabultat. 

The decree. of the lower Appellate Conrt 
will be modified accordingly and the partiea 
will be entitled to proportionate costs in all 


the Courts. 


PUNJAB CHIEF COURT. 
Sron Ovi, Apprat No. 890 or 1918. 


February 4, 1915. 
Preseni:—Mr. Justice Shadi Lal. 
1КІЗНМА MAL-—-DEFINDANT—ÅPPELLANT 


. versus 
MUHAMMAD BAKHSH—Praisturr AND 
OTHERS— DEFSKDANTE— RESPONDENTG. 
Mortgage—Cond«tional sale— No tndependent core- 
nant for payment of imwierem— Post diem  tnierem 

allowed 


Where & mortgage deod contained а stipulation 
to the effect that in case of failure of payment of the 

and interest in 17 months, the deed would 
take effect as a sale cut and out from thedate of the 
expiry of the above-mentioned period and the terms 
of the deed did not show that the covenant for pay- 
mant of interest was an independent one, on a suit 
ғ ч 


posszession.by redemption: 

Held, (1) that interest should not be allowed to the 
mortgagee for tho full period from the dato of the 
mortgsge up іо the date of the suit, there being 
no independent covenant for the paymentof interest 
after the period fixed for redemption; 

Bulanda v. Fateh Din, 25 Ind. Oas. 504; 57 P. R. 
1914; 250 P І. Н. 1014, followed. 

(2) thet the rate of interest could not 
bo allowed fer the od for which post diem 
interest at the rate 9 per cent. per annum had 
been by the lower Appellate Oourt. 

Jawahir Исі v. Raja Shah, 06 P. В. 1903 21 P. LLR. 


7 1908, referred to. 


. Secord appeal from ihe decree of the 
Divisonal Judge, Gujranwala Division, dated 
the 15th April 1918, reversing that of the 
District Judge, Multan, dated the 21st 
December 1911. 

Mr. Ganpat Bat, for the Appellant. 

Dr. Muhammad Iqbal, for the Rerpondenig, 
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JUDGMENT.—-The dispute, between the 
parties, in this appeal relates to the amount 
of interest which the plaintiff must pay to 
the mortgagee before redeeming the property 
mortgaged. The learned Divisional Judge 
disagreeing with ihe Court of first instance, 
has held that the stipulation for payment 
of interest at 15 per cent. pex annum is 
confined to the period of the mortgage and 
that the mortgagee is entitled only to post 
diem interest for six years at 9 per cent. 
per annum. I have heard Mr. Ganpat Rai for 
the appellant and Mr Muhammad Iqbal 
for the respondent, and am of opinion 
that this finding of the Divisional Judge is 
correct. 


The mortgage is one by way of conditional 
ssle, and the parties to it stipulated that in 
case of failure of payment of the principal 
and interest in 17 months, the deed would 
take effect as a sale ont and out from the 
date of the expiry of the above mentioned 
period. The terms of the deed do not show 
that the covenant for payment of interest 
was an independent one, or that the parties 
contemplated that it should remain in opers- 
tion after the expiry of the period of the 
mortgage. The Counsel for the parties have 
cited before me & number of rulings, but it 
seems to me that а case of this kind must be 
decided upon the particular terms of the 
deed, and that judgmenta which proceed on 
different sets of facta cannot have any parti- 
cular bearing upon a case in which the 
terms of the deed are different. There is, 
however, a judgment of this Court reported 
вя Bulanda v. Fateh Din (1) 
which isin many respects similar to the 
present case, and in that case it was held 
that there was no independent covenant as 
to the payment of interest after the period 
fixed for redemption. The lower Appellate 
Court waa, therefore, fully justified in refus- 
ing the prayer of the defendant for interest 
for the full period from the date of the mort- 
gage up to the date of the suit. 


The learned Counsel far the appellant has 
further contended that the stipulated rate of 
interest should be allowed for the period of 
six yeara, for which the lower Appellate 
Court has granted post diem interest to the 
mortgagee. On that point I see no reason to 


. (1) 25 Ind. Cap. 504, 57 Р. В. 1014, 256 P.-L. В. 
1914. 
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interfere with the discretion of the lower 
Appellate Oourt. I may observe that the 
rate of 9 per cent. fixed by the Court ig in 
accotdance with the decision in Jawahir Mal 
y. Raja Shah (2). ; 

As regards the prayer for interest after the 
institution of this suit, I notio Һа waa 
not specifically urged in the Courta below. 
The matter is a discretionary one, and in 
second appeal I do not see any reason to accede 
to this prayer. 

It appears that the learned Divisional 
Judge intended to allow the mortgages 
interest at the stipulated rate for the . 
period of the mortgage. He has, however 
omitted to inclhde itin the amount, upon the 
payment of which the suit for redemption 
has been decreed. Mr, Muhammad Iqbal for 
the respondent admite that this is an over. 
sight on the part ofthe Judge and that it 
should be rectified. Counsel for both parties 
are agreed that interest for 17 months 
amounts to Ha. 51. 

I accordingly accept the appeal so far aa to 
enhance the amount fixed by the Divisional 
Judge by Ra. 51, thatis to say, a decree for 
redemption in favour of the plaintiff ig passed 
on payment of Rs. 715-6-0 plus Ra. 51, total 
Hs. 766-6-0, within one month from this 
date. If the payment is not 80-made, the 
conditions laid down in the decree of the 
District Judge shall hold good. I direct that 
the parties bear their own costs in thig 
Oourt. 


Appeal partly accepted 
(2) 05 P. R. 1902; 21 P.B D 1909. . | 


CALCUTTA HIGH COURT. 
AppaaL FROM OrDER No. 415 or 1913, 
January 20, 1914. 

Present. Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Beachctoft. 

NERODEBARANI DEVI—Appitoaxr— 

` APPWLLAXT 

а = VETEUS 

CHAMATEKARINI DEVY A—Opposits 

PARTY— RESPONDENT. 

Civi} Procedure Code (Act V of 1808), О. XXXIX, 
тт. 1, T—Injunction—Probaie and Admimasiratiow. 
Act (V of 1881), эз 34, 65, scope of—Apporniment 
of Administrator pondente Ute [wiwuciton, poter of 
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Probate Court to graui —kwglish. Law and Indian Lato, 
distinelion betroeen. 

A proceeding for Probato of a Wi or for Lottors of 
Administration is not a suit m which property 18 in 
dispute. . 

The only question in controversy in & proceeding 
in the Probate Court is that of representation of the 
oatato of the deceased, nnd no question of title there. 
to, that te, Нв of the deceased or of the conflicting 
titles alleged by the parties to the proceeding oan be 
investigated by the Court 

. Yeshwant Bhagwant v. Shanker Ram Chandra, 17 B. 
888, Im the matter of the Wih of Dawwbai Haj 
Khan, 18 B. 287; In the goods of Moore, (1888) 18 P. 
D. 88, 57 L J. P. 87; 58 L.T. 886, 86 W. R. 576; 52 
J.P 200, referred to. 

Arunmoyi Рат v Mohendra Nath Wadadar, 20 О. 
888, Jagannath v. Ranjit Singh, 25 О. 364, Ochararam 
Nanabhas Haridas у Dolatram, 28 B. 644; 6 Bom. L, 
В 098, followod. 

The terms of section 25, smub-section 8, of the 
Jndloature Act of 1878 ore wider than the 
used by the Legislature in this country in rule 1 of 
Order XXXIX of the Orvil Procedure Code, 

It cannot bo said that a Court of Probate is not 
competent, because it iss Court of Probate, to grant 
an injunction in any circumstances. 

Where mjunction is necessary, the proper procedure 
to follow is for the aggrieved party to apply to the 
Court for the appointment of an Administrator 
pendente lite under section 34 of. the Probate and 
‘Administration Act, as an Administrator pendente Lits 
appointed under section 34 takes of the 
entire estate, both moveable and immovesble, of the 
deceased. 

On an’ application being made under section 84, 
the Oourt.msy, if ; grant an ínjunotion 
either in the gxercise of its inherent power or under 
rule 7 of Order XXXIX of the Code. 

Appeal. against the order of the Distriot 


Judge, Nadia, dated the Ist of August 
1918. 

Babu Narendra Kumar Bose, for the 
Ap} ellant. 


Babu Baranashibasht Mukherjes, for the 
Respondent. "a E 

JUDGMENT.—This appeal is directed 
against ап order by which the Court below 
has refused to grant an injunction in a 
proceeding for Letters of Administration of 
the eatate of one Broja Nath Dobey. The 
appellant, Nirodbarani Debi, and the respon- 
dent, Chamat Karini Debi, are daughters of 
the deceased. Shortly after the death of 
Broja Nath Dobey, Nirodbarani applied for 
Letters of Administration to his estate. There- 
after Ohamat Karini made an application 


for probate of a Will alleged to-have been - 


-executed in ber favour by her father. There 
were thus two counter-cases beforethe Couri >` 


and the question of the gonuineness and validity - 
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of the Will had to be determined in the 
first instance. Before the cases ame on 
for trial, the appellant, Nirodbarani, who 
had asked for Lettera of Administration, 
applied to the Court for an injunction to 
restrain her sister from alienating the pro- 
perties of whish she was in possession. 
The Court refused the injunction on the, 
ground that rule 1 of Order XXXIX of the 
Oode of Civil Procedure had no application 
to a proceeding for Letters of Administra- 
tion under the Probate and Administration 
Act of 1881. The substantial queation for 
consideration in the appeal consequently 
is whether the injanction has been rightly 
refused. А 


On behalf of the appellant, it has been 
contended that under section 88 of the 
Probate and Administration Act, the provi- 
siona of the Code of Ciyil Procedure are. 
applicable to contentious casera, because 
that section provides that the proceeding 
shell take as nearly as possible the form 
of a воњ aceording to the provisions of 
the Code of Civil Procedure, in which the 
petitioner for Probate or Letters of Adminis- 
tration, as the case may be, aball be the 
plaintiff, and the person who may have 
appeared to oppose the grant shall be the 
defendant.. Reference has also been made 
to seotion 55 of the Probate and Adminis- 
tration Act, which provides that the pro- 
ceedings of the Oourt of the District 
Judge in relation to the grant of Probate 
and Letters of Administration shall, except 
as otherwise -provided, be regulated, so far 
as the circumstances of the case will 
admit, by the Oode of - Civil Procedure. 
In support of the contention that the 
provisions of the Oivil Procedure Code are 
applicable to Probate proceedings, * reliance 
has also been placed on the cases of Yeshwant 
Bhagwant v. Shankar Ramchandra (1) and 
In the matter of the Vil of Dawubat Най Khan 
(2) in which a Receiver was appointed in 
proceedings for the grant of Letters of 
Administration, Watkins v. Brent (8) and 
Rendall v. Rendall (4) in which Receivers 
were appointed during the pendency of Probate 

18 B. 237. A 


(1 
9 А 
D (1885) 1 Myl & Cr. ӨТ, 6 L. J. Oh.'40; ў Bim. 
51% 40 E. В 818; 43 В. R. 149. 
(4) ( 841) 1 Hare 16-111. 4Оһ. 06 Eng..Hap4960. 


17 B. 888. 
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proceedings, and Nicholas v. Dracachis (5) 
and In the goods of Moore (6) where injuno- 
tions were granted during the pendency of 
a Probate proceeding. Our attention has not 
been invited to any case in the Indian Courts 
in which an injunction has been granted 
under circumstances similar to those of the 
case before us. і 

The decision of the question raised must 
depend 'primarily upon the terms of Order 
XXXIX,rule 1, of the Code of Civil Procedure, 
assuming that the provisions of that rule 
are applicable to proceedings under the 
Probate and Administraticn Aot by virtue 
of section 55 thereof. It is easential for 
the application of rule 1 of Order X X XIX that 
the property in dispute in the suit is in 
danger of being wasted, damaged or alienated 
by в party ог wrongfully sold in 
execution of a decree. Consequently the 
applicant for an injunction must satisfy 
the Court that the proceeding is a suit 
in which there is property in dispute 
and that the property is in danger of 
being wasted, damaged or alienated. The 
question consequently arises, whether a pro- 
ceeding for Probate of a Will or for Letters 
of Administration may rightly be.held to 
be a suit in which property is in dispute. 
In our opinion, the answer must be in 
the negative. It has been repeatedly held, as 
appears from the cases of Arummoyi Dan 
v. Mohendra Nath Wadadar (7), Jagannath v. 
Ranjit Singh (8), Birj Nath v. Ohandar 
Mohan Banerjee (9) and Ochavaram Nanabhas 
Haridas у. Dolatram (10), that the only 
question in controversy ina proceeding 
in the Probate Court is that of representa- 
tion of the estate of the deceased, and no 
question of title thereto, that is, the title 
of the deceased or of the conflicting titles 
alleged by the parties to the Probate pro- 
ceeding can be investigated by the Court. 
“Consequently it would be, in our opinion, 
an undue straining of the language to hold 
that a Probate proceeding is a suit in 
which there is property in dispute. The 
circumstance that in England an injunction 


(5) (1875) 1 P. D. 72; 45 L. J. P. 45, 94 W. В. 


(6) (1888) 1 8 P. D. 36; STL. J. P. 8; 56 L Т, 886, 
36 W В. 576, 52 J. P. 200 


(Т) 20 О. 888 

| (8) 25 C. 854. x 
19) 19 A. 458; A. W. N. (1897) 108. 
410) 28 B. 644, 6 Bom, І. В 690. 
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has been granted ina Probate proceading 
is of no assistance to the appellant, be-. 
cause the terms of section 25, sub-section 8, 
of the Judicature Act of 1873 are wider 
than the language used by the Legislature _ 
in this country in rule 1 of Order XXXIX. 
Weare clearly of opinion that the application 
made tothe Court below by the present 
appellant was misconceived. 

But we do not lay down the proposition 
that the Court is not competent, because 
it is a Court of Probate, to grant an in- 
junction ір апу circumstances. In England, 
injunctions have been granted in casea of 
this description- under rnle 8 of Order 50 
of the Rules of the Supreme Court. There 
ія a correaponding provision in the Oode 
of Civil Procedure embodied in rule 7 of 
Order XXXIX. The proper procedure to 
follow in cases of this description is for 
the aggrieved party to apply to the Oourt 
for the appointment of an Administrator 
pendente lite, under section 34 of the 
Probate and Administration Act. lt is 
not necessary for our present purpose to 
examine the scope of aection 218 of 
the Indian Succession Act (which is repro- 
duced in the Probate and Administration 
Act as section 34) and of section 239 of 
the Indian Succession Act (to which there 
is nothing corresponding in the Probate and 
Administration Aot). It is possible that 
the acopea of the ‘two sections are differant 
in this way, namely, the former section con- 
templates an application by а party to the 
proceeding after the commencement thereof 


.&nd gives the person appointed as Ad. 


ministrator pendente Kite. power to deal with 
the estate, aubject to the restrictions men- 
tioned, whereas section 289 contemplates 
the possibility of an application’ by a 
stranger tothe proceeding, an application 
before the commencement of the procedd- 
ing, and deals only with the question of 
the custody and preservation of the property. 
As we have said, the proper course to pursue 
in. в case of this description is to make an 
application uncer section 34 of the Probate 
and Administration Act, and, in this view, i$ 
is unnecessary to consider whether the 
provisions of the Code relating to the 
appointment of a Receiver are applicable 
to cases of this description, In England, 
Receivers are, appointed in the oonurse of 
Probate proceedings in respect of immoveablg 


+ 
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properties, while Administrators pendente lite 
are appointed in respect of moveahle pro- 
perties of the , deceased. In this country 
the Legislature has made a single provi- 
aion by which an Administrator pendente lite 
appointed under section 34 takes charge 
of the entire estate of thedeceased. When 
an &pplieation has been made under section 
34, it may be necessary for the Court to 
grant an injunotion either in the exercise of 
its inherent power or under rule 7 of Order 
XXXIX of the Code. For instance, it may 
be brought to the notice of the Oourt that a 
party in possession is about to deal with 
the moveable properties, and unless an injunc- 
tion is granted, the appointment even of 
an Administrator pendente liie may become 
fruitless. The Court, under such circum. 


stances, has ample authority, either under. 


statutory powers or in the erercise of ita 
inherent jurisdiction, to make a temporary 
order, во as not to defeat the ultimate order 
which the Court is competent to make. 

In the case before us the appellant did 
not make an application under section 
94 of the’ Probate and Administration 
Act, though that was her obvious remedy. 
The only question for consideration now ia, 
whether we should affirm the order of the 
District Judge and leave it open to him to 
deal with application under section #4 
or we should i in this p ing make an 
‘order in that behalf. In our opinion the 
latter course should be adopted, as the 
respondent has expressed an intention to 
deal with the moveable properties in her 
hands for the payment of: debts. There 
may also be debts to be realised. In any 
event, on the facts stated in the affidavit 
it is manifest that the ' estate stands 
in need of immediate administration. 

The result is that we allow this appeal, 
веб aside the order of the District Judge 
and direct him to appoint forthwith an Ad- 
Mministrator pendents life under section 34 
of the Probate and Administration Act. 
There wil be no order for costs either in 
Dis Court or in the Court below. 


Appeal allowed, 
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PUNJAB CHIEF COURT. 
Васохр Отуп, Appaat No, 582 or 1918. 
November 11, 1914, 
Present:—Mr. Justice Scott-Smith. 
JAWAHIR SINGH—Ptaretirr— 
pieni 


NAURANG SING GRADE 
REsPONDEXT. 

Appeal—8B8econd— Define finding of fact- A share- 
holder in posssemon of more ahamilat (ham his share— 
Failure to get deed of sale regimersd—Pwnjab Courts 
Act (ПІ of 1914), s. 41. 

A finding of fact though not bnt mM. 
olently definite cannot be interf in seoond 
зра 


The more fact of а share-holder cultivating moro 
than his admitted share in the shamilai is no inferenco 


of his having purchased a further share, specially 
when he has tailed for а long time to get his deed of 


sale registered or his title recorded in the Hevenuo 
Record. 


Second appeal from the decree of the 
Divisional Jndge of the Sialkot Division, 
dated the 6th of December 1912, reversing 
that of the Munsif, first Class, Sialkot, dated 
the 28th of September 1911, dismissing 
the suit. 

Mr. Gulshan Ras, for the Appellant. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT.—This second appeal was 
admitted on the ground that the lower 
Appellate Court had not recorded & very 
clear finding whether plaintiff-appellant 
bought & share in the Аат! from Lal 
Bingh. 

Mr. Nand Lal for respondent raises the 
preliminary objection that the finding is 
sufficiently definite and that, therefore, uo 
second appeal lies. 

The learned Divisional Judge does not 
вау in clear terms, "I hold that the alleged 
sale is not proved", but upon futher considera- 
tion of his judgment, and after hearing 
Oounsel, I think it is clear that what he 
means was that plaintiff had to prove the 
facta entitling him to a declaration, and 
that he had notdone thik sufficiently, that 
it was. possible he might have bought the 
share in the shamelat, but the claim could 
not be decreed upon & mere possibility 

I have read the patwari’s evidence and 
it is clear from it that the mere fact 
that plaintiff has been cultivating more 
than, his admitted яһаге in the shamilat, 
would not wartant the inference that Һе 
hed become eutitled to a further share, 
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On the other hand, his long silence and 
his omission to get his deed registered or 
his title ‘recorded in the Revenue Record 
warrant an inference unfavourable to him 
І am, therefore, unable to hold that the 
‘decision of the lower Appellate Court is 
contrary to law and I dismiss the appeal 
with costs. 
Appeal dismissed. 





LOWER BURMA OHIEF OOURT. 
Вксонр ©туп, Аррваг No. 157 or 1918. 
December 21, 1914. 

Present: —Mr. Justice Ormond. 

MA NAN THE AXD OTHERS—DEFEXDANTS 
— APPELLANTS 
cereus 
МІ HME MA YE AND AKOTHER— 
PrAnmTIYP8— RESPONDENTS. 

Possession, suit. for — Moitgage by ostensible bwner— 
Benefit-lo evtate— Muhamwadan Галс. 

According to Muhammadan Law as betwoen 
sisters and nephews, sisters aro the solo hoirs 
and, thorefore, nephews have по right tom 
the property, unlo&s they act as sisters’ agents. 

A loan for the nephews’ defence in a suit for 
possession by the sister-in-law is not for 
the bénofit ot the estate, as neither party has any 
right to the possession of the estate. 

Mr. Bijapurker, for the Appellants. 

Mr.-D. N. Райі, for the’ Respondents. 

JUDGMENT.—The plaintiffs sued for 
possession of land. The land originally 
belonged фо опе Guys, a Muhammadan who 
died in August 1909, leaving two sisters, 
who are the plaiutiffs in this case, and two 
nephews. In April 1910 the two nephews 
mortgaged this land to Shwe Nyun and gave 
him possession. Shwe Nyun was the original 
defendant in this suit who died pending this 
appeal. The sisters and nephews lived in the 
same house. In June 1911, the plaintiffs 
sued the nepbewa to recover the inheritance. 
Mr. Bijapurkar for the defendants-appellants 
contends that the nephews were able to give 
a good title to the mortgagee as being the 
ostensible owners, that is to say, by reason of 
their being in possession of the land. The 
sisters were admittedly the sole heirs of the 
deceased Guys and the nephews had no title 
to dispose of the land and it is not shown that 


the nephews acted as agents for the sisters.. 


Secondly, it is contended that the mortgage 


is good because the money was raised for the. 
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protection of the estate. The money was- 
borrowed to pay for the nephews’ defence in 
a suit instituted by a sister-in-law of the 
deceased Guya who having no tifle whatever 
to the land sued to dispossess the nephews. 
That could not be a benefit to the estate 
as neither the sister-in-law nor the nephews 
had any right to be in possession. Unless 
the nephews had some authority to act on 
behalf of some of the heirs, they would have 
no authority to raise loans for the benefit of 
the estate. 
This appeal must be dismissed with costs. 
Appeal dismissed. 


PUNJAB OHIEF COURT. : 
Civit, Revision Petition No. 282 or 1918, 
November 5,1914. | 
Present: —Mr. Justice Shah Din. 
CHELA RAM-——DrrzspAxT— PrriTIOXRR 


TOTIUS 
MENGH HRAJ—PraiKTIFI— RESPONDENT. 

Coste—Pouer of Appellate Oowt to allow сома 

disalloued by Subordinate Cow t. 
In awarding oosts tho usual rule is that costa should 
be allowed to the successful party, and whero no good 
exists for not following the rule the higher 

ourt should rectify the error, . 


Petition, undér section 70' of Act IV of 
1912 for revision of the order of the Addi. 
tional Divisional Judge of Mulian at Lahore, 
dated the 21st November 1012, reversing 
that of the District Judge, Multan, dated the 
22nd January 1912, decreeing plaintiff's suit. 

Messrs. Badr-nd-Din Koresht and Roshan 
Lal, for the Petitioner. EE 

Mr. Nand Lal; for the Respondent, 


JUDGMENT.-——After hearing Counsel on 
both sides, I think that the Divisional Judge 
has given good reasons for reversing the 
decree of the Disrict Judge as regards costs. 
The sole reason recorded by the District 
Judge for disallowing costs to the plaintiff 
was that Ohela Ram, defendant, had gifted 
his share to his wife and son who were‘ 
subsequently added as defendants, but. this 
was nota good ground for departing from ' 
the usual rule of allowing costa to the success- 
ful party. The District Judge not having 
exercised his discretion in. в sound mdnner,- 
the Divisional Judge was justified in revers- 
ing his order and in allowing -costa to the 
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plaintiff. I dismiss the revision, but in the 


circumstances of the case leave the parties 
to pay their own costs in this Court. x 


Petition dismissed. 


ALLAHABAD HIGH COURT. 
Civi, Revision No. 90 or 1914. 
November 21, 1914. 
Preseni:—Mr. Justice Rafque. 

Me. C. scale ааа 


Mrs, Е. BACHMAN Рат 


- - RESPONDENT. 
Husband asd тои of husband for mis 
by has wife. 


is not liable for the acts of mis 
appropriation committed his wife during the 
course of her service which he had allowed her to 
teke up. 

Civil revision against the decision of the 
Small Cause Court Judge, Dehra Dun, dated 
6th April 1914. 

: Mr. Nihal Ohand, for the йын. 

Mr. М. L. Agarwala,for the Opposite Party. 

JUDGMENT.— This ів an application in 
revision from & decree of the Small Cause 
Oourt Judge of Dehra Dun. Mrs. Bachman, 

the respondent, had employed Mra. Simpson, 
' the wife of the appellant, as housekeeper to 
manage the boardinghouse belonging to Mrs. 
Bachman. In August 1918, Mrs. Simpson 
severed her connection with the boarding- 
house. Mrs. Bachman sued’ her and her 
husband for the recovery of Rs. 848-7- 0, on 
the allegation that Rs. 50 had been advanced 
to Mrs. Simpson with the consent of her 
husband which had not been re-pail, and the 


balance had- been misappropriated by Mrs. 


Simpson during the time that she acted as 
housekeeper. 

The claim was resisted by both the defend- 
ants." The husband -denied his liability on 


the ground that he was not liable for any. 


acts of misappropriation of his wife. The 


learned Jndge‘of the Small Cause Oourt- 


decreed the claim against both the defendanta. 
He held that the husband was liable because 


he had allowed his wife to act as housekeeper 


to Mrs. Bachman. Mr. Simpson comes up 


in revision to this Oourt and contends that. 


he is not liable for the sums misappropriated 
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by his wife in spite of his having allowed her 
to take up the service of Mrs. Bachman as 
housekeeper. I think that the contention for 
the applicant must prevail The husband ` 
cannot be made liable for sots of misappropria- 
tion of his wife simply because he has allow- 
ed her to take up service, vide the Law of 
the Domestic Relations by William Pinder 
Everaley, third Edition, page 282, last para- 
graph. With regard to в portion of the claim 
I find that the applicant had undertaken to 
re-pay it vis., Re. 50, which had been advanced 
to his wife, vide Exhibit 4. The application, 
therefore, prevails with regard to Ha. 296-7-0. 
I modify the decree of the Court below by 
dismissing the claim of the plaintiff to the 
extent of Ra. 296-7-0 as against Mr. Simpson, 
defendant No. 2. Oosts of this spplication 
are allowed to the applicant. 
Decree modtfied, 





PUNJAB OHIEF COURT. . 
Весожр Crvin Appear No. 2249 or 1913, 
December 17, 1914. 
Preseni;—Mr. Justice Shah Din. 
ALLAH DAD-—PLAINTIPFF——ÀPPBLLÁNT 
versus 
MEHRA лир OTHNSRB —DEFENDANTS—. 


RESPONDENTS. 

Cimi Procedure Code ‘Act V of 1908), О. ҮШ, r. 7 
—S ut based on one sale—Decree on subsequent sale of 
a pari, whether can be allowed. 

Where & person olauns possession of the entire 

on tbe a of a sale which had 


his favour a subsdquent 
that 


sue again on the basis of: tho subsequent sale - 

- Second appeal from the decree of the Divi: 
sional Judge of the Jhelum Division, dated 
the 27th May 1918, reversing that of ‘the 
Munsif, first Class, Gujrat, dated’ the 9th 
December 1912,  deoreeing the olaim ш: 


Mr. Nand Lal, for the Appellant. 

Mr. Taj-ud- Din, for the Reapondents. 
` JUDGMENT.—tThe facts are fully given 
in the judgment of the Divisional Judge. He 
finds as & fact that after cancelling the 
original sale of 25 kanals 10 marlas in favour 
of the plsintiff-appellant, the defendant-re- 
pondent Mehra, son of Samandar, who was 
owner of the Innd, re-sold the said land in“ 
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three lots to three different vendees, ris., the 
plaintiff-appellant and the other-two res- 
pondenta, Maula Dad and Mehra, sons of 
Tmam Bakhsh, who held possession of the land 
ns morigageos. Ву this new arrangement Э 
kanals 7 marlas were sold. to the planitiff, 
the rest going tothe mortgagees. The plaint- 
iff claimed possession of the entire land, 25 
kanals 10 marlas, on the strength of the 
original gale and the Munsif decreed in his 
favour possession of 9 kanals 7 marlas, on the 
ground that under the arrangement referred 
to above and in substitution for the original 
sale, tbe area just mentioned had been sold 
to the plaintiff. The Divisional Judge found 
in agreement with the Munsif that the sale 
of 9 kanals 7 marlas was made by the dọ- 
fendant Mehra, son of Samandar, in favour 
of the plaintiff, but has dismissed the plaint- 
iffa suit, holding that as the original sale on 
which the plaintiffs suit was based had been 
cancelled, his present claim must be disallow- 
ed and he must be left to sue on the basis of 
the subsequent sale. I cannot agree in this 
view, which means encouraging unnecessary 
litigation. Asthe second sale in reapect of 
9 kanals 7 marlas has been held by both the 
Courts to have been validly made by the owner 
thereof, plaintiff, a decree given in his favour 
by the Munsif in respect of that area was 


perfectly correct and should have bean main- . 


tained by the Divisional Judge. i 

I accept this appeal and setting aside the 
decree of the Divisional Judge, restore that of 
the Munsif with coste throughout. 


Appa? acepted. 

; ALLAHABAD HIGH, COURT. : 

Szcox» Отуп, Appsat No. 1612 or 1918... 

s January 19, 1915. ` 
, Present; —Bir Henry Bichards, Кт., Ohief 
Justice, and Justice Sir P.O. Banerji, Kr. 
BHAGWAN DAYAL AND ANMOTHER— 
PIAINTU'Y8——À PPE LLANTS 
versus 
. PARAM SUKH DASS—Dures pant— 
: RESPONDENT. ` 

Xx parte decree agamet minor—Linor sof properly 
represented —Irrog ularity — Minor, right of, to get decies 
set aside—Offcer of Cou:t appointed as guardian ad 
litem—. provision for. 

А palit was brought against в certain person und lus 
minor nephews. The unole refused to be the guardian 
af the minors'alleging that they lived with their 
mother. The Oourt appdin thé Ami as the 
guardian ad litem of the отв, withoüt giving 
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any notice to the minors or to their mother in whose 
care they were. The Amia did not make any defence. 
An es paris decree was made as against the minora. 


. An dpplication was made to set aside the es parte 


decree on behalf of the minors by their mother. The 
applicaiion was refused Bu uenily в suit was 
filed for s declaration that the decree was null and 
void sa the minors. 

Hold, the minors not being properly represent- 
edin the mit and the es parts decree having been 
passed without notice to them or their natural 
guardian, they were entitled to the declaration which 
they sought in the suit. і 

Wahan v. Banke Behar: Pershod Smgh, 80 О. 1021 
(Р. 0.);80 L А. 1870 WN.774 5 Bom. L. В. 
832, Munshi Mannu Lal т Ghulam Abbas 6 Ind. Oas 
788, 82 A. 287, 12 Bom. L. Ң. 489,110 L. J. 557; 14 
0. W N. 704, 8 M. L. T 57; 18 O. О. 128; 20 M. L. J. 
591; 87 L A. 77 (P. О.), referred to. 

Semble — The appointment of an offloer of the Court 
as guardian ad litem of minors in a suit without re- 

uiring the party at whose instance he is appointed to 
posit the necessary funds to enable the guardian to 
defend the case, is little more than e farce, 

Second appeal from the decision of the 
Subordinate Judge of Aligarh, dated the 
2nd September 1913. 

Mr. Umashanker Bajpat, for the Appellants. 

Dr. S. О. Banerji, for the Respondent. 

JUDGMENT.—This appeal arises ‘out of 
& suit in which the plaintiffs claimed a 
declaration that a decree obtained against 
them ед parte on the 30th of August 1911 
was null and void as against them. The 
decree in question was а decree obtained on 
foot of &- mortgage alleged to have been 
executed by the father of the plaintiffs and 
their uncle, Raghubir Sahai. The facts are 
as follows. The plaintiffs were at the 
time of the institution of the mortgage suit, 
and still are, minors. The plaintiffs in the 
previous guit sought to implead them as 
defendants through the said  Haghubir 
Sahai as their guardian ad kiem. Raghubir 
Sahai refused to be the guardian ad litem 
and informed the Court that the minors lived 
with their mother, and not with: him. 
Eventually the Court appointed the Amin as 
the guardian ad litem of the minors. This 
order was mado without any notice having 
been given to the minors, or to their mother 
in whose care they were. There was по 
appointed or natural guardian other than 
the mother. It is°not pretended that the 
Court required the plaintiff to deposit any 
sum of money to enable the Court Amin to 
empluy a Pleader, or to make any inguiry 
as to the minors’ defence. Nor s it pretend- 
ed that the Court Amiñ- did in fact take 
any step to defend the саве or to inquire 
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whether there was a defence. An вх parte 
decree was granted on the 80th of August 
1911. Anattempt was made on behalf of 
the minora through their mother to have 
the case restored, but this application was 
refused. The present anit was then insti- 
tuted. 

Both the Oourts below have dismissed 
the suit and the plaintiffs come here in 
second appeal. There can be no doubt 
that there was great irregularity in the 
proceedings prior to the granting of the 
өв parts decree. The provisions of Order 
ХХХІІ, rule 3, were поё observed. The 
Courts below! however, were of opinion that 
the decree was not void and ооша not be 
set aside on account of the irregularity. 
They refer tothe cases of Walian v. Banke 
Behari Pershad Singh (1) and Munshi Munnu 
-Lal v. Ghulam Abbas (2). We think the 
Courts below were wrong. Assuming that 
the decred is not nullity, that in itself 
would not ре а sufficient ground for dismiss- 
ing the plaintiffs’ suit. The Court ought 
to have considered whether the plaintiffs 
were prejudiced. by the irregularity; if 
the minora had no opportunity of putting 
forward a defence to the suit, or in other 
words, if thay: were not represented in the 
Court below; they would be prejuüiced. 
It seems to us that the appointment of an 
officer of the Court as guardian ad litem of 
minors without requiring the party at whose 
instance he is appointed to deposit the 
necessary funds to enable the guardian to 
defend the case, is little more than a farce. 
Tf, however, in the present case the order 
had been made with notice to the mother 
she might have objected to the appointment 
of the Amin, or at least have given him 
instructions as to the defence of the minors. 
There ia no real hardship in requiring the 
party to deposit money to enable the Court 
official to enquire ‘and get instructions 
on behalf of minors. If the party is 
successful in the litigation, the funds so 
deposited can be subsequently recovered. 
In the case of Walian v. Banks Behari 


Pershad Singh (1), the minors had been, 


sued and bad appeared throughout the 

proceedings with their mother as guardian 

(1) 30 О. 1021, 30 L A. 182, 7 O. W. N. 7/4 6 Bom. 
R. 822. 


@ 6 Ind. Oas. 788; 82 A. 287; 12 Bom. L. B. 43 


11 0. J.. J. 557; 14 0. W. N. 704, 8 M. L. T. 57; 18 O. 


О. зан 30 M. L. J, 001; 87 LAT (Р. O). _ 
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ad litem. The irregularity in the case was 
the absence from the reoord of a formal 
order appointing the mother guardian ad 
Мет. The mother was the person who 
would naturally Have been appointed guar- 
dian had an application been made. And 
by appearing in the proceedings she show- 
ed that she had no objection to being 
guardian. The decree was granted in the 
year 1881 and the suit challenging its 
validity was not instituted until January 
1895. Their Lordships held that the 
minors were “ substantially” sued in the 
former suit. Their Lordships quote from 
the judgment of the High Court the follow- 
ing words: "It is necessary that the Court 
Should see that a proper guardian be ap- 
pointed to protect their intereat. Section 
443 of the Code is imperative on this point."- 
Their Lordships then say: “In this statement 
of the law their Lordships entirely concur; 
and they desire to impress upon all the 
Courts in India the importance of following 
strictly the rules laid down in the section 
referred to”. After this statement it seems 
to us impossible to contend that minors 
cannot have a decree declared not binding 
on them under circumstances like the 
present, where the appointment of the 
guardian was not only irregular but where 


‚іп fact a decree was made without even 


notice to the minors. In Munshi Munna Lal v. 
Ghulam Abas (2) the only irregularity was the 
absence of the affidavit specified in section 
457 of the Code of Civil Procedure of 1889. 
This case was even a weaker one than the 
case above referred to. The minors were 
clearly and substantially represented and had 
every opportunity of putting forward their 
defence. It is contended by the learned 
Advocate on behalf of the respondent that 
the only remedy the minors had was to 
apply to have the ez parte decree set aside 
under the provisions of order IX, rule 13, 
of the Oode of Oivil Procedure. This rule 
enables a defendant who has not been aerved 
with the summons, or was prevented by 
some sufficient cause from appearing when 
the suit was called on for hearing, to have, 
an ел parie decree set aside. It is argued 
that the defendant against whom an ez parte 
decree has been made, who neglects Фо. 
avail himself of the provisions of this rule, 
cannot afterwards bring au independent 
suit, This may beso. Bab this is not tho, 
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саве here. If the minora were parties to 
the guit, the only person who could make 
an application to have the ez parte decree 
set aside would be the Oourt Amin who 
was their irregularly appointed guardian 
ad litem. No such application was made by 
him. In our opinion we have to see whether 
the irregularity in the present case prejudic- 
ed or may have prejudiced the minora. 
Holding as we do thatthe minors were 
never properly represented and that the 
decree was made without notice fo them 
or their natural guardian, we think that 
they are entitled to the declaration sought 
. in the present suit. 

We acoordingly allow the appeal, set 
aside the decrees of both the Courts below 
and decree the plaintiffs’ claim with costa 
in all Courts including in this Court fees on 
the higher soale. 


Appeal allowed. 


PUNJAB ОНТЕЕ OOURT. 
Отут, Rarsanaxos No. 55 or 1914. 
January 8, 1915. 
Preseni;—Mr. Justioe Rattigan and . 

Mr. Justice Shadi Lal. | 
Messrs. MEUGENS AND OTHWRS— 
PRTITIONRRS 


. versus с 
SUTLBJ FLOUR MILLS, FEROZEPORE 


— RESPONDENTS 
f III 


It was the intention of the Legislature t to substitute 
in the Punjab, for all general { the present 
Oourt of the District Judge for 
Divisional Judge as a Oocurt of Appeal from decrees 
or orders of Subordinate Judges and Munsifm but 
the Оош+ of the present District Judge is ossen- 
tially & now gr and not moy the successor 
or transferee of the business ө Oourt of the 
former Divisional Judge, within the meaning of Bec. 
tion 150 of the Olvil Prooedure Code. 

Distinctive features of the preasnt Court of the 
District Judge and the former Oourt af the Divisional 
M explained and illustrated. 

ere, therefore, on the 18th July 1914, the 
then District Judge of Lahore passed certain orders 
in liquidation ,proceedings oonnected with the 
winding-up offoertain banka and thé Offical Liquidators 
filled appeals under section 1600 of tho 
Indian Compenies Act, 1882, on the 20th July 


1914, in the Court of the Divisional Judge, Lehore, 
and while the appeals were still pending the new 
Punjab Courts Act came into force and abolished 
the Court of the Divisional Judge; on a reference 
whetifer the present District Judge of Lahore was 
competent to hear and е the appeals: 
Held, that as the appeals in "question were 
preferred from orders passed by a District Judge, 
the Oourt which had jurisdiction to hear and 


-must not be interpreted so as to affect prejudicially 


the vested righta of the parties to а suit. 

Саве referred by the District Judge, 
Lahore, with his No. 1869, dated the 9th 
December 1914, for orders of the Ohief 
Oourt of the Punjab, under section 118, 
Oivil Procedure Code. - 


Mr. Herbert and Lala Madan Gopal, for 


- the Petitioners. 


Lala Durga Das and Mr. Mukerjes, for the 
Respondents, 

ORDER.—Under section 113 ofthe Civil 
Procedure Code the District Judge of 
"Lahore has- stated the following case for 
the opinion of this Court. On the 18th of 
July 1914, the then “District Judge" of 
Lahore passed certain orders in liquidation 
proceedings connected with the winding-up 
of the “People’s Bank, Limited” and the 
Amritsar Bank, Limited” and from these 
orders the Official Liquidators filed appeals 
under section 169 of the Indian Companies 
Act, 1882, on the 29th July 1914, in the 
Court of the Divisional Judge of Lahore. 

On the Ist of August 1914, while the 
said appeals were still pending, the Punjab 
Courts Act (Punjab Act III of 1914) 
came into force, and under the provisions 
of section 18 of that Act the Oourts in 
the Punjab now consist of :— 


(a) the Chief Court; 

(b) the Courts of Small Causes established 
under the provisions of Act IX 
of 1887; . 

(ce) the Court of the District Judge; 

(d) the Oourt of the Additional Judge ; 

(e) ие а of the Subordinate Judge; 


( 6. Р ‘of the Munsif, 


The result of this legislation is thatthe 
Court of the Divisional Judge, which was 
established under Act XVIII of 1884 and 
to which &ppeala in cases under the Indian 
Oompanies Act, 1882, in which the amount 
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involved dtd not exceed Ra. 5,000, had been 
held by this Court to lie [see Bosheshar 
Nath v. Kanhya “Lal (1)), Las ceased to: 
exist. The new Act provides (section 
88) that appeals from a deoree of a 
District Judge or Additional Judge exer- 
cising original jurisdiction shall lie to 
the Ohief Court, and -tHe question before 
us is whether the present District Judge 
of Lahore is competent to hear and deter- 
mine an appeal- which was preferred to the 
former Divisional Judge from orders passed 
by the then District Judge under the 
Indian Companies Act, 1882. 

The qhestion is ono of importance’ aud 
of no little diffloulty, and: though directly 
relating to an appeal under section 169'of 
Act VI of 1882, indirectly affects the 
general jurisdiction of the District Judge 
ав regards all appeals pending in the 
Court of the Divisional Judge at. the time 
when the new Act came into’ force. We 
have, therefore, taken time to consider 
the question carefully before givihg опг 
answer to the present reference, especially 
as the matter. ia res integra arid coveted! 
by no authority directly ih point. Аз! 
result, the’ conclusions at which we Have' 
arrived’ dre as follows: viz. :—- 

(2) that it was the intention’ of’ thè 
Legislature to substitute, for’ dll 
general purposes, the present Court 
of the District Judge for the 
former Court of the Divisional 
Judge as a Court of A'ppeal from 
decrees or orders of Subordinate 
Judges and Munsifs; but, 

(it) that the Court of the present Dis- 
trict Judge is essentially & new 
Oourt and not merely the successor 
or transferee of the business of 
the Oourt of the former Divisicnal 
Judge, within the meaning of section 
150 of the Civil Procedure Code. 


That these propositions are correct is, 
we think, apparent from в comparison of 
the provisions of section 89 of Act XVIII 
of 1884 with those of section 89 of the 
present Act, and broadly speaking, we may 
say that the appellate jurisdiction of the 
two Courts is the same. But, apart from 
questions. of local limits of jurisdiction, thero 
aro essential points of difference between 


(1) 22 Ind. Cas. 260, 84 P, B, 1018, 45 P, L. В. 1914, 


. а District Judge in original suita. 


their respective jurisdictions. Under section 
22 of Act XVIII of 1884 the Divisional 
and District Oourts both’ had: original: 
jurisdiction in civil suits, but under sestion- 
28 the District Judge’s Court: was to be: 
deemed the prinicipal Civil Court oftorigi- . 
nal, jurisdiction. Section’ 24 of the' present 
Act constitutes the District Judge's Conr 
the  principil Civil Oourt of original 
jurisdiction. It is thus pro tantb a Oourt 
essentially distinct from the Court of the 
former Divisional Judge. 

Again, appeals from decrees or' orders of 
where’ 
the value did not exceed Rs. 5;000- lay; 
under Act XVFLI of 1884, to the Gourt 
of the Divisiorial Judge. Under fection 
38 ofthe pregent Act, appeals from АШ 
dbarees or orders of a District Judge lia'to 
the Chief Court. And, finally; tHe' Divisional: 
Judge lind no jurisdiction under Act XVIII 
of 1884 to hear appeals from decrees of 


. Munsifs in small causes the value of which 


did not exceed Rs. 500, or in unolassed 
‘suits the- value. of which did not exceed 
Ra. 100, and #поһ appeals, when allowed 
by law, lay to the District Judge. Under 
the present Act all: such appeals, when 
allowed by law, lieto the District Judge. 
Having regard, then, to-these very essential 
differences, we: cannot вау that the present 
District Judge is the successor of the former 
Divisional Judge or that the now Act has 
merely effected & change in nomenclature. 
The present District. Judge’s Conrt is, in 
fact, a new creation and. its jurisdiction is 
in some respects simi to, in others - 
more: extensive and in: others dgain more 
restricted than, the jurisdiction’ of the 
former Court of the Divjsional' Judge. 
' Keeping this fact in mind, we: have now 
to- decide whether it is competent tó a 
District Judge to hear and determine 
appeals which were preferred to the 
Divisional Judge at a time when 
the Oourt of the latter was- ‘still in 
existence. This’ question ge&ve'rise to no 
difficulty when under the provisions of Act 
XVIIL of 1884, the Courts of Deputy Oom- 
missioners and Commissioners were re-placed 
by Courts of District'and Divisiondl Judges, 
ав express provision was made by section 68 
of that Act to` méet the case of pending 
proceedings (see Chief Court's Book, Ciron- 
lar No. ITI- 2519 of 1884 pages: 14—]8 qf 


M 


. has acerued is 


(Panjab Act I of 1898). 
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the Punjab Record, 1884, "Ohief Court Cir- 
culars”). In this connection and before 
proceeding, we may observe that we have not 
overlooked the provisions of section 24 (1) 
(b) of the Civil Procedure Oode&nd section 48 
of the Punjab Courts Act, 1914, which gives 
this Court the power to transfer any suit, 
appeal or other proceeding pending in any 
Oourt subordinate to it for trial and disposal 
to any other Court subqrdmate to it. We 
have, however, grave doubt : whether an 
appeal that waa on the 31st July 1914 pend- 
ing in the Court of a Divisional Judge can 
be said, after that Court has ceased to exist, 
to be Sending’: ina Oourt subordinate to tHe 
Ohief Court, and іп any event во far ая tliis 
particular Foference d is concerned, the Court 
of & District Judge would not be competent 
under the present Punjab Courts Act to hear 
and dispose of an appeal from the Court of & 
District Judge. 

The question must, in our opinion, be 
decided with reference to general principles 
of law, and more especially to those embodied 
in section 4 of the General Clauses; Act 
It isa well- 
recognized canon of construction that acta 
of the Legislature which regulate procedure, 
though in general’ retrospective in their 
effect, must not be interpreted so as tb affect 
prejudicially the vested rights-of the parties 
toa suit and that a right of appeal which 
such vested right 
Vedaralli Narasiah, v. Mangamma (2), Deoki 
Nandan v. Натат Das (3)]. Then, section 
4 of the Panjab General. Clauses Act, 1898, 
provides as follows:— 


"4. Where this Act or any Punjab Act 
repeals any enactment, then, unless a differ- 
ent intention appears, the repeal shall not 


“(a) revive anything not in force or 
existing at the: time аё which the 
repeal’ takos- effect; or 

"(b) affect the previous operation of any 
enactment во repealed’ or anything 
duly douo or suffered. tHere- 
under; or 

"(e) affect any right, privilege; obligation 
or liability sequired, accrued or 
incurred under any. enactment во 
repealed; ог 


yeni os 
3) 16 Ind. Cas 063; 122 P. Н. 191% 856 P. Ws R. 
1913 18 P. L. B. 1013 Supp, 


[see . 


(d) affoót any penalty, forfeiture or 
punishment incurred in respect of 
any offence. committed against any 
enactment so repealed; or. 

(o) affect any investigation, legal pro- 
ceeding or r remedy in respect of any 
= such right, privilege, obligation, 
i liability, penalty, forfeiture or 
punishment as- rossi: and any 
Rich invpetigation,, legal. ‘proceeding 
or remedy may be instituted; con- 
tinned or enforced and any such 
penalty, forfeiture or punishment 
тау be imposed as if the Repeal- 
ing.Acf had not been passed." 
There ів nothing? in the Punjab’ Courts 
Act, 1914, indicative of an intention on the 
part of the Legislature to affect (1) the 
previous operation: of the' repealed Ats go’ 
farsa pending appeals are concerned, or (2) . 
rights acquired: qi accrued’ under such Acts, 
or (3)* legal proceedings or remedies in 
respect of any such rights, We-must &ssumé; 
tHorefore, that any such ' "legal proceeditrg-or 
remedy” should- be continued or enforced as 
if the Repealing: Act’ had‘ not. been. passed, 
The sole difficulty lie& in deciding’ amt" the 
Tribunal im which such proceedings sre to be 
continued or such remedy: enforced, Тћія ів 
& real difficulty; but after full consideration 
of the argumenta‘addreased tb. us; we are of 
opinion: that the'intentson! of the Legislature 
must' Have been thatthe Tribunal. oompetént 
to dispose-of such legal: proceedings and: to 
enforce:such. remedies-ia the Tribunal which 
could Бате been competent to dispose of 
them if the appeals-had been instituted after 
the present Punjab Gourts Act had come 
into force. Upon this view of. the case we 
must, in the present: case, hold that as the 
appeals, in question were preferred. from 
orders passed by & District Judge, the Court 
which has jnrisdiction-to hear and determine 
them is, under section 38 ofthat Act, the 
Ghief Court and not ihe. present District 
Judge. We reply accordingly to the refer- 
ence under consideration, and we direct. the 
District Judge toreturn the appeals to the 


эла. за 


* This expression includes pending appeals (see 
Deb Narain: Dutt v. Narendra‘ Krishna; 16 О. 267, Hur 
rosandam Dabi^v. Bhojohdri Раз’ Manji, 18: О. 864 
Baighw v. Majiden, 15 0.107; Thakur Prasad v. 
Ahsan Ali, 1 AL pd rU Singh v. Meherban Koert; 
8 0. 002, 2 O, І, B. 
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respective appellanta in order that the latter 
may, if во advised, _ present them to this Court 
for determination. 
Raferetics aod. 
OALCUTTA HIGH COURT. 
Отут, Rura No. 919 or 1914. 
December 21, 1914. 
` Present;— Mr. Justice N. Chatterjea and 
Mr. Justice Greaves. 
PEARY OHOUDHURY-—OBia»crog— 
PEN 


BONOORY DASS Atradi 
Oppositsa ‘Pasty. 

Proudulent decree, setimg ands of—Court, power of 
—Inherent surisdiction—Remody—Reviewo—Orvil Pro- 
cedure Oode (Act V of 1908) s. 151, О. XLI, r. 19. 

A Оошњф has not only power but it is its to 
sot aside a decree obtained by fraud prac 
upon the Court, when it is apprised af it. 

Where a decree-holder а consent decree fraadu- 


lently pessed in his favour by suppressing ihe 
service af summons and by getting a false and 
vakalatnamah 


and a petition of compro- 
mise filed, the decree can be seb aaide on review 
and the fact that it is set aside under & wrong 
section is no ground of interference by a High Oourt. 
A Oourt has inherent 


Unnoda Dabse v. Stevenson, 23 W. E. 200, followed. 
Gulab Koer v. Badshah Bahadur, ? Ind. Oaa. 129; 18 
C. W. N. 1167; 10-0. L. J. 420, distinguished. 
Basamgowda Hasmontgouda v. Churokgirgoud. 
Yogangouda, 5 Ind. Ова. 008, 84 B. 408; 12 Bom. 
1. В. 223, referred to. ` 
Rule against an order of tbe District 
Judge, Monghyr, dated the 24th July 1914. 


Moulvi Khursed Hossain, for the Petitioner. 

Babu Karunamoy Bose, for the Opposite 
Party. 
JUDGMENT.—The opposite party in this 
Rule made an application to the Oourt 
below to get aside a decree passed by consent 
in an eppeal to which he was the res- 
pondent. It із fonnd by the learned Dis- 
trict Judge that the appellant, the petitioner 
in this Court, got the service of the notice 
of the appeal suppressed and had a false 
and fraudulent vakalainama and a petition 
of compromise filed, and that the opposite 
party came to know about the compromise 
decree only after process in execntion of the 
decree was taken out. The learned Judge 
accordingly set aside the compromise decree 
and ordered that the appeal be heard. The 
petitioner thereupon obtained this Rule, and 
it is contended on his behalf that a decree 
by consent can be ses aside only by a 
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ragular.suit and that at any rate the decree 
could not be set aside upon an application 
under Order XLI, rule 19, of the Civil Pro- 
cedure Code. 

Reliance is placed upon the case of 
Gulab Koer v. Badshah Bahadur (1), in which 
the questions whether a decree by consent 
can be- set aside by an application for 
review or by way of motion, or whether 
a regular suit is the only, at any rate, the . 
most appropriate remedy, have been elabo- 
rately discussed. It is unneceasary, however, 
to consider the broad questions or the 
authorities discnased in that case. In the 
present case, according to the finding of the 
Judge, there was no consent given by the 
opposite party to the decree: he did not 
appear in the appeal at all, and in fact 
had no notice of the appeal and had nothing 
to do with the vakalatnama or the petition 
of compromise It is, therefore, nota case 
where a party gives his consent and after- 
wards seeks to impeach it on the ground 
that his consent was obtained by frand. 
In Gulab Koer’s case (1) the learned Judge, 
in distinguishing the case of Unnoda Dabee 
v. Stevenson (2) (where the Judicial Com- 
mittee of the Privy Council held that it 
waa competent to the Court to set aside 
on review & decree ‘against an infant who 
was not represented before the Oourb and 
on whose behalf there was no assent to the 
compromise by any competent person), 
observed “ This case is manifestly distin- 
guishable, on the ground that it was in 
essence an application by в person to vacate — 
a decree which was made in her absence 
and without her consent. She asked to be 
relieved from the effects of a dearea to 
which in substance she was nots party—a 
condition of things entirely different from 
what we find in the class of cases where 
a person who is a party toa suit assents 
to a consent-decrée which he subsequently 
seeks to impeach on the ground that his 
assent was obteined by frand.” 

The decree іп the present case, therefore, 
could be set aside on review. It is pointed 
out, however, that the decree haa been set 
aside upon an application under Order XLI, 
rule 19. That rule relates to setting aside 
an order of dismissal of an appeal for 
default, and сап have no application to the 


1) 2 Ind. Сва. 129, 13 О. W М. 1197; 10 0. L, J. 420. 
2) 22 W. R. 200. - 
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present case. It appears that the applica- 
tion to set aside the decree was originally 
made under Order XLVII, rulel (the review 
section), but by a subsequent petition was 
amended so as to be an application under 
Order XLI, rule 19, of the Civil Procedure 
Code. If, however, the Court had the power 
to set aside the decree, we should not 
interfere merely because jt wast set aside 
under a wrong section, and as for the 


contention that the proper Court-fee payable ` 


upon an application for review had not 
been paid, it could be met by c^ orderin 
(under section 12 of the Court Fees Act 
the opposite party to pay the necessary 
Court-fee, if we were of opinion that the 
‘Oourt had no power to set aside the decree 
except by an application for review of judg- 
ment. We are of opinion, however, that 
under the circumstances found by the learned 
District Judge the Court had an inherent 
jurisdiction to set aside the decree. Not 
only has the Court power, but it is its 
duty to set aside a decree obtained by fraud 
practised upon the Court, when apprised 
of it. We agree with the following observa- 
tions made in a casein the Bombay High 
Court, in which а decree by consent was 
set aside in а summary manner upon ап 
application by the defendant :—‘ What the 
. defendant saya is that there was a suit 
against him, and that tbe suit was declared 
to have ended by reason of a dearee passed 
with his consent. He never consented, and 
the result haa been that there has been 
fraud committed upon the Court. The Court 
was persuaded to sign a decree to which 
the defendant had never consented and that 
upon the representation that he had consented 
to it. Therefore, once the Court is asked 
to go back upon ita own procedure, it is not 
& question whether there is any section in 
the Civil Procedure Code to warrant the 
action of the Court amending its proceedings. 
It ів an inherent power of every Court to 
correct ita own proceedings where it has 
been misled.’ [See Basangouda Hanmani- 
gouda v. Churchigirigouda Yogangouda (8).]. 
We are accordingly of opinion that the 
order of the Court below, though passed 
under &,wrong section, should not be set 
, aside. 
The learned Plesder for the petitioner 


(8) 5 Ind. Osa. 068; ЗА В. 406; 12 Bom. L. В. 328. 
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invited us to hold that the findings of the 
learned Judge are incorrect, but we cannot 
in revision go behind ihe findings arrived 
‘at. As for the contention that the petitioner 
may be prejudiced if any proceedings are 
‘taken against him upon the findings arrived 
at by the Judge, all that we need say is 
that there will be a fresh and independent 
enquiry if any such proceedings are taken 
against him.' ` 

The Rule must be discharged with costs, 
one gold moher. 


Rule déscharged. 


ALLAHABAD HIGH COURT. 

Огут, Ravision Petition No. 59 of 1914. - 

November 21, 1914 
Prasent:—Mr. Justica Rafique. 
INDAR M AT, —PLAINTIFY — APPLICANT 
versus 
BUDHA AND ANOTHAR—DIRFSNDANTS— 
RASPONDENTS. 

Provincial Bmall Cause Oowrts Act (IX of 1887), Boh- 
П, Art, 20—Swit for dissolution of аер. an 
ee ne i a ia 
xnisepprehends the Mein canc UNT Wes and 
the provisions of Article 20 of Act IX of 1887, and in 
such a case the High Oourt has jurisdiction to enter- 
tain an applicatio 


A ос расыр accounts with an allegation 
that the partnership has been dissolved and con 
also an alternative prayer for the diseoluiion' 
the partnership № it has not been dissolved, is triable 
by a Munsif and not bya Small Cause Court. 


Civil revision against an order of the Dis- 
trist Judge of Agra. 

Mr. M. L. Agarwala, for the Applicant. 

Mr. S. K. Dar, for the Respondents. 

JUDGMENT.— This is an application in 

-revision under section 115 of the Civil Pro- 

cedure Code. The facts which have led te 
the making of this application are аз fol. 
lows:— 

The plaintiff- applicant filed a suit in the 
Court of the Judge of Small Causes at Agra 
for the recovery of Rs. 177-9-7 on partner- 
ship account. The plaint was returned by 
the learned Judge of Small Oa&use Court 
for presentation to proper Court, on the ground 
that under Article 29, clause (b), of Act ІХ 
of 1887 such & suit was not maintainable in 
his Oourt, The plaint was then presented 


4 


- stated tbat a balance 


. 
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by the plaintiff-applicant to the Munsif of 
Азта. One of the pleas urged by the defend- 


ants in their written statement was that the 


plaintiff should sue for dissolution of partner- 
ship. The plaintiff amended his plaint by add- 
ing .a paragraph to it,to the effect that part- 
nership between him and the defendants had 
-been dissolved on the 15th of March 1910, 
and asked for an additional relief, namely, 
thatin case the Court found that the part- 

pershjp had not been dissolved, a.dearee for 
dissolution of partnership be,passed. After 
amendment,of „the plaint the Munsif rejected 
it, holding that he had no jurisiction to 
entertain the suit as it was cognizable by a 
Court of Small Causes. Оп appeal the learn- 
ed District Judge agreed with the first Court 
and upheld its order. The plaintiff has come 
up in revision under,section 115 of the Civil 
Procedure Codé and contends that the Munsif 
had jurisdiction to entertain the suit. 

A preliminary óbjeetion is taken on behalf 
of the respondents to the effeci.that no re- 
vision lies. ‘It is said that the learned Dis- 
trict Judge kad jurisdiction to entertain and 
hear the appeal and the mere foot that he 
came to an erroneous decision according to 
the plaintiff-applicant, does not ertitle the 
latter to come up in revision here. 1 do 
not think that the objection of the re- 
spondents is sound. Tho want of jurisdiction 
ів pot dbe only ground проп which an 
aggrieved party may apply for revision. . The 
Plaintiff-applicant does nót deny that the 
‘learned Judge had jurisdiction to entertain 
-and hear the-appeal, butsays that he exercised 
his jurisdiction «with material irregularity 
inasmuch as he misapprehended the nature 
of the plaintiffs claim and ће provisions 
of Article 29 of Act IX of 1887. 

I have read the plaint carefully and it 
appears to ‘me that the amendment made 
by the plaintiff in the Court ofthe Munsif 
did -not-render the claim exclusively triable 
by the ‘Small:Cause Court or oust the 
jurisdiction of the Munsif. It is true that the 
amended paragraph of -the plaint contains 
the allegation of the dissolution of partner- 
ship оп a certain date, ‘but 16 ів nowhere 
of partnership 
accounts was struck by the parties or -their 
agents on or after the diasclution of partner- 
ship. The claim still remains -for an 
account of -partnership transactions, or for 
dissolution .of partnership. and for an 
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account of partnership transactions. In 
etther case the claim is one which should 
be heard by a regular Court, and not by 
a Small Cause Court. The learned Judge 
soems to have taken the claim to be for 
the balance of partnership accounts which 
has been struck by the parties or their 
agents, as mentioned in Article 29 (с) of 
Act ІХ о? 1887. The language of the plaint 
shows clearly that the claim was not for 
the recovery of the balance of partnership 
accounts struck by ‘the parties or their 
agents. In my opinion the suit of the 
plaintiff’ ig within the jurisdiction of the 
Munsif and should be entertainedby him. 
As the. order of.the learned Judge was made 
under a misapprehension of the nature of the’ 
claim of the plaintiff-applicant Jit is liable to 
revision. The preliminary objection for the 
respondents fails and ‘the application is 
allowed. The order ‚о? the Court below 
їз set aside and the Munsif will receive 
the plaint and try ihe case according to 
law. Oosts ofthis spplication are allowed 
to:the applicant. 


Application allnced. 


PUNJAB CHIEF OOURT. 
MisceLuangocs Frest Orviu Appeat No. 95 or 
1914. 

November 16, 1914. 
Present:—Mr. Justice Scott-Smith. 
GURANDITTA MAL-——JUDGMENT-DNBTOR— 
APPELLANT 


ш versus 
J. RUSTOMJI—DxcBxE-HOLDER— 
HasPONDENT. ` 

Civil Procedure Oods (Act V af 1908), г. 72—KFaecu- 
tion of decree—Decree for sale of land—Raference to 
Collector—Eaecuting Court, power of. 

A Oourt executing & deco. fo Tor sale of mortgaged 
land sent it to a Collector to sell the mortgeged 
land. He directed a Bub-Divisional Offioer-to carry out 
the sale. Tho latter officer proposed temporary aliena- 
tion of the property. The Oourt was of opinion that 
it was bound to sell the property and no reference 
could be made under section 72 of the Civil Prooc- 
dure Code. On appeal the view taken by the Comt 


wes held to be erronoous. The execution Court 


then referred tho onse to tho Collector undor soction ' 
72 of tho От Procedare Code. On appeal it was 
contended that tho order was ulira iu es. 

Held, that the contention was untenable. - 
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Miscellaneous first appeal from an order 

of the District Judge, Lahore, dated the 

- 16th October 1913, referring the case to 
the Collector for intervention. 

Mr. Broadway and Bhagat Gobind Das, for 
the Appellant. 

The Hon'ble Mr. Muhammad Shaft, K.B., 
and Mr. К. J. Rustomf and Lala Dhanpat 
Rai, for the Respondent. 

JUDGMENT. — This appeal is from an 
order of the District Judge, Lahore, paased 
in execution proceedings. 

The decree in question was passed in 
favour of the respondent upon a compromise, 
dated the 27th of April 1909. The decree 
was for money and its interpretation has 
already been the subject of an appeal toa 
Diyision Bench of this Oourt (Case No. 
754 of 1911), decided on the 3rd of April 


1918. In that order it was held that the. 


District Judge was not right in holding 
that, in view of the terms of the decree, he 
was bound tosell the mortgaged property 
in execution} and that ,he was precluded 
from accepting the recommendations of the 
Oollector under section 72, Civil Procedure 
Code, for its satiafaction within в reasonable 
period by a temporary alienation of the 
land belonging to the judgment-debtor. 
. When the case went back to the District 
Judge, he' referred it tothe Collestor under 
section 72, Oivil Procedure Code. From this 
order the judgment- debtor appeals. 

His contention is that previously the case 
was referred to the Oollector and that 
proposals were made by the Revenue 
Authorities for satisfaction of the decree by 
a temporary alienation of the land, and 
that the Oourt should act upon this reoom- 
mendation, and that there was no necessity 
to again refér the case to the Collector. 
‘What happened*was that on the 9th of 
December 1910, the District Judge ordered 
the sale of the attached land and gent the 
papers to the ‘Collector of the Lahore Disg- 


trict in order that the sale should be. carried . 
The Oollector ordered the Sub-Divi- - 


out. 
sional Officer, Kasur, to carry ont the sale. 
That officer, however, .instead af selling 
the land made proposals for realization of 
the decree by а temporary alienation, and 
‘returned the papers direct tó the District 
Judge. The latter by his order, dated the 
Tth of April1911, held.that, аз the decree 
provided that the decree;money . should be 
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realized by sale of the attached property, 
there could be no reference to the Collector 
under section 72, Civil Procedure Code, and 
the land should be sold. Fromthia order 
the judgmeut-debtor appealed to thig Oourt, 
Civil Appeal No. 754 of 1911, with the 
rébult already stated. 

Mr. Shafi for the respondent-decree-holder 
contends that the Sub-Divisional Officer, 
Kasur, was not the Colleotor and had no 
power to arrange for the realization of the 
decree by a temporary alienation of the 
land. "Oollector" is defined in the General 
Olauses Act, section 3 (10), as meaning the 
Chief Officer in charge of the revenue 
administration .of a district. The same 
definition is given in the Punjab General 
Olayses Act: There is no definition of 
Oollector in tho Civil Procedure Code and 
we must, therefore, take the definition given 
in the General Clauses Act. By Oollector 
in section 72 of the Code is, therefore, meant 
the Deputy Commissioner of the District. 
The Sub-Divisional Officer, Kasur, cannot be 
considered the Collector; when the District 
Judge sent the case ‘to the Collector on 
the 9th of December 1910, he did so in 
order that the land might be sold. He 
made no reference at that time under section 
72, Oivil Procedure Code. The Collector 
merely delegated his power of. sale to the 
Sub-Divisional Officer. He did not and prob- 
ably could not delegate to that officer any 
power to arrange for the satisfaction of 
the deoree by & temporary alienation of the 
land. І must, therefore, hold that the 
District Judge was not bound by the previous 
recommendations of the Sub-Divisional 
Officer, Kasur, and there is no reason for 
interference with the order appealed from. 

The appeal is, therefore, dismissed, but I 
“leave the parties to bear their own costs. 
Appeal dismissed, 


. U.B. 
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LOWER BURMA CHIEF COURT. 
Отт, Raraxaxca No. 7 or 1914. . 
December 7, 1914.- 
Preasnt:—Sir Oharles Fox; Kr., Chief Judge, 
Mr. Justice Twomey and Mr. Justice 
Hartnoll. 
MAUNG SHWE PO AND AMOTHHR— 
DrryspANTS——À PPHLLANTS 
versus 
MAUNG BEIN AND ANOTHIR— PLAINTIFES 

—Hzr8»ONDENTS. 

Burmese Buddhist — Law—Widowers power of 
désposimg Aw y —Auretha зова right—Pur- 
chaser, rights and liabilities of. 

Where a Burmese Buddhist and his wife jointly 


without partitioning 
воп w entitled only to а fourth share af the property 
as ап auratha son and the fathor oen dispose 
abeolutely of the three-fourths of the property and & 
purchaser of the whole property takes tho property 
subject to the auratha son’s fourth share, unlesa the 

son's right to claim is barred by limitation. 

О Мом Бей Кашу v. Maung Po Мусім, 1 L.B.R. 23; 
v. Mi Нов, О. B. В. (1802-90) П, 171; Mg. Hw 
in, 1 L. B. B. 50; Ma On v. Вмов O, B. J. L. B. 
878; Mi бало Myin v. Mi Shwe Thin, 15 Ind. Ова. 010; 
В. (1912) Т, 125, referred to. 


FAOTS appear fully from the онша 
Order of Reference made by Robinson, J. 

Plaintiffs sued Maung Shwe Po, alleging 
that by a registered -deed of sale dated 
the 10th April 1908, he had лаја them 
his land containing ‘then 48°98 acres and 
‘now 54°81 acres and that he had now begun 
ploughing в part of the land. Не asked for 
& perpetual inj jon. Defendant replied 
that the land had belonged to him and his wife 
jointly. She died ten years ago leaving one 
son. The land was mortgaged in 1905 to 
a Ohetty. In 1908 the Ohetty was returning 

-ġo India and wanted his money, во he got 
plaintiffs to pay the prinicpal for him, he 
giving them a mortgage by conditional sale 
in return. On 10th April 1908 he execut- 
ed the document put forward, having been 
led jo believe it waa in accordance with 
their agreement. He and his son remained 
in possession paying 
terest. He also pleaded that his Bon was in- 
terested to the extent of а half share and 
should be made a party. 

Then plaintiff filedan amended plaint, ad- 
ding the son San E. as defendant and cheng- 
ing his prayer to one for possession and 
partition if defendant No. 2 be found to be 
entitled to any share. 

Written statements were put in; defendant 
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plaintiffs their in- | 


tisis 


No. 1 pleaded us before but added that the 
land was worth Ба. 5,000, that he had paid 
plaintiff all the interest and some principal, 
inall Rs. 8,105, that defendant No. 2 was 
interested in a half share and that the amend- 
ed plaint should be rejected as setting 
up a claim of a substantially different 
character. 

Defendant No. 2 pleaded that his father 
could alienate only опе half. 

I should have pointed out that the amended 
plaint waa filed in consequence of anorder,datéd 
the 28rd September 1911, in which the Sub- 
Divisional Judge held that he could not grant 
& perpetual injunction, but that instead of 
dismissing the anit straight off it would be 
better to direct plaintiff to amend and sue 
for possession. 


On the amended pleadings a large number 
of issues were drawn. The first Court held 
by an order, dated thé 24th November 1911, 
that the suit should not be dismissed on the 
ground that the amendment made it one ofa 
substantially different character. On the 
merits he found the deed of the 19th April 
1908 had been executed owing to misrepre- 
sentation by plaintiff and that plaintiff was 
really a mortgages. He found Re. 875 was 
stil due and gave plaintiff a decree for that 
amount and that if it was paid by the 19th 
May 19 2, plaintiff should reconvey the land 
„to defendants, failing which defendant should 
be barred from redeeming. 

The learned Divisional Judge held that 
the evidence did not establish misrepresenta- 
tion, that it was more probable that defend- 


, ant knew what he was executing but thought, 


as plaintiff did, that nevertheleas he could re- 
deem, that they could not go behind the deed 
and show it was meant to be a mortgage and 
not a sale and that the sale was good to the 
extent of three-quarters. 

The points that I have to decide are:— 


(1) whether amendment should have been 
allowed P . 
(2) was there misrepresentation P 
(3) ifnot, was the sale good to the extent 
of half or three-quarters of the land P 


Under our present Code of Civil Pro- 
cedure amendment is a matter of discretion 
and though as & general proposition it 
may be said that if the amendment results 
in changing the olaim to one of a substantial- 


ly different character, the Court would wisely 
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exercise its discretion by notallowing it, I do 
not think it should ever be regarded asa 
hard and fast rule. Itis true that in the 
present suit there is such a change, but it 
was carefully considered and the amendment 
was made under the orders ofthe Court. It 
was again considered and an Appellate Court 
does not lightly interfere witha discretion 
carofully exercised where no injury has re- 
‘sulted. There has been no injury in the 
present case, and the result has been to bring 
the parties to issue on the real points of 
dispute and has permitted a final disposal of 
their. differences. І see no reason for in- 
terfering now. 

As to misrepresentation, it is to be noted 
that in the amended plaint the principal due 
to the Ohetty is ssid to be Ha. 1,400, and 
Shwe Po says also in his evidence that 
plaintiff paid Re. 2,000 but why does not 
appear. seeing he was to pay only the prin- 
cipal due. Kyank Pa, plaintiff No. 2, 

“paid the Ohetty Rs. 2,000, and got back the 
mortgage. This was fifteen days before the 
deed” of sale wes executed. Shwe Posays 
he was asked to sign the deed outside the 
Sub-Registrar’s office. He asked Kyank Pa 

.if it was written in accordance with the 
original promise and if he would accept two 

-and в half per cent. interest. He says he 
did not know that U Bein's (plaintiff No. 1) 
name was entered nor that there was no 
mention of interest until he was sued. He 
says he worked the land in 1270 and 1271 
‘and paid Rs. 540 as interest for each year. 
In crogs-examination he says Kyauk Pa only 
paid the Ohetty Hs. 2,000, т. e., Ha. 1,400 
principal and Rs. 600 interest, on condition 
he got the deed which was to provide that 
if he could not repay, the land was to be- 

-come  Kysuk Pa’s. Further that no 

„time for payment was fixed and that 

.Bo long as he paid the interest, the right to 

.redeem remained. He denies that he read 
the deed or that he had it read to him by 

„апу one. He admits that pyesas were issued 
in Kayuk Pa’s name, but he kept quiet. He 

.took no receipts for payments he made as 
he trusted Kyauk Pa. 

The onus of proving misrepresentation 
les heavily on defendant. I cannot overlook 
"the very doubtful character of his evidence. 
He distinctly stated that the agreement 
“between him‘and Kyauk Pa was that the 
“latter was to pay the principal and defendant 
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himself the interest. This he changes in 
his, evidence. This may be, of course, but 
due to bis instructions having been mistaken, 
butif Kyank Pa was to pay off the mort. 
gage and merely take the Chetty’s place, 
thera was no questoion of a sale. Yet itis 
clear from defendant’s own evidence that 
Kyauk Pa demanded а sale. He says in 
describing the conversation that Kyauk Pa 
in answer to the suggestion that he should 
step into the Chetty’s shoes said: "no, by a 
sale І mean a mortgage and sale, by 
which I mean that [ сопа redeem my land 
atany time on payment of the principal and 
interest.” The evidence is agreed that Kyauk 
Ра sat once demanded а sale outright, but he 
forthwith gave way and agreed to defendant 
having а right to re-purchase. І am satis- 
fied that it was intended that the document 
should evidence & sale, though it is quite 
possible that defendant asked to be allowed 
to buy his land back and this may have 
been granted. This, however, is a different 
thing to proving that the document was 
deliberately drawn up as a sale, when the 
agreement was that it was to effect a 
mortgage by conditional sale. It would, in 
accordance with the custom and practice, be 
drawn up a8 an outand out sale. Defendant 
can read and might have read it, had he 
chosen and if he did not, he took the risk. 
1 аш not satisfied . that there was any 
misrepresentation and І agree with the 
learned Divisional Judge that it is quite 
likely that they may have thoughts right 
-of re purchase still remained. This being во, 
it is not open to defendant to go behind 
the deed and prove it was intended to be 
something other than it was. This ig 
admitted. { z 


There remains the question whether the 
sale is good їп respect of half or three- 
quarters of the land; it does not seem to 
have been questioned by either party that 
it cannot be good-so far as San E's share 
of one-fourth is concerned. He was the 
only son of Shwe Po’s first mtrriage. It 
is not suggested that Ев agreed to the sale 
or that he knew anything about it, 
though if may be questioned whether he 
did not. 

The learned Divisional Judge has merely 
referred to certain authorities quoted ing 
written argument filed before him and holds 
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it is -good to the extent of three-quarters. 
The ‘property лува the joint property. of 
Shwe Po and his wife, Ma Ток, She died 


leaving one son San E. Since the ruling in - 


Ma On v. Shwé О. (1) it appeara to have 
always:been held in Lower ‘Burma that on 
the-death of one party фо a marriage, the 

‘ survivor hag an absolute power of disposal 
over half the joint property -anù has a 
life-interest only in the other half, witha 
power of selling it-to meet the necessities 
of the family subject tothe eldest child’s 
right to olgim & quarter share. [See Mo Nyo 
у. Ма ‘Yauk (2) 
Yin (3)] 

In Upper Barma, however, a. different rule 
is-held to be the:la w. 
on-the death of the husband his widow 
‘succeeds to -the estate, with -the exception 
of-certain specified property -and one-fourth 
of the-estate which go to- the eldest son and 
of.certain apecified property which goes to 
the eldest daughter, that with the exception 
of ‘this portion the widow із at liberty to 
spend the whole of the estate if she chooses 
4o, and not merely for-necessities. Further, 
thatthe texts of the. Dhammathats, on which 
the. doct®iné that the widow ‚сап only 
spend -the estate ‘for necessities is based, 
refer ‘to the spending of -the specified 
property set apart for the eldest daughter 
and notte the spending of -the bulk ofthe 
estate. Mi Jaw Myin v. Mi Shwe Thin (А). 
.;In-the casa ‘it tis pointed out that in Ma On 

Ly, Shwe О -€1):the opinion of Mr. Jardine in 
. Nga Swe Yo v. Mi Sas Byw:(5) was follow- 
“ed, ‘but -che special ‘Court overlooked the 
fact that Mr. Jardine has resiled toa 
great extent from ‘thatopinion in Maung 
Po Lat v. М Po Le (8.) 

The authorities gre quoted in Manng Tha 

. Gysxe’s Treatise on Buddhist Law Volume П, 
pages 36 onwards and I need not cite them all 
here. The question is one of great importance. 
Therdlingain Ma On v. Shwe О (1) and Nga 
Shwe Yo v. Mi Ban Byw (5) have always bean 
followed without question since they were 
jasued, except for the remarks in Mg. Po Lat 
x. Mi Ро Le (6) which have not so far as 


- (1) B. J. L. B.'878, 
(2) 4 L, В, В. 288. 
(8) 4 L.,B. B.,287 1; В, 250, 
15 In ‚91 125, 


4 Bu. 
9; U. Шр В. (1918) 
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and Ma Pe v. Ma Thin ` 


It із еге held ‘that ` 


„ап issue of & marriage, опе арп, 
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E 


I can find been noticed. І, therefore, refer 
for a decision of а Bench the following 
questions :— 

In respect of property jointly owned by 
a :Burmese Buddhist husband and wife on 
the death of the husband, haa the widow an 
absolute disposing power over her half 
share of the property only or over three- 
fourths of the whole property, (a) where 
there is only one child of the marriage 
living, and (6) where there are several 
children ? 


The former question only- really arises 
in this case, but it will be netessary to 
consider the whole question in order to 
arrive at в decision. I. refer the latter 
branch also subject to the decision of the 
Bench as:to whether itcan be referred. 

г. В. №. Burgorjes, for the Appellants. 
. Ginwalla, for the Respondents. 


JUDGMENT. 


Twoxzy, J.—The -question 

Mr. Justice Robinson 
follows :— 
. "In.repsecb of property jointly ,owned by 
a Burmese Buddhist husband and‘ wife on 
the death of the husband, has the widow an 
absolute disposing power aver her half 
share of the property only or over three- ` 
fourths of the whole property, (a) where 
there is only one child of the- marriage 
living, and (b) where there are several 
children P” 

The land in suit “was acquired by the 
Ist defendant, Shwe Po, and his wife, Ma - 
Tok as.-their joint property. They had 
issue, one son, the second defendant, San 
E. Ма Ток died about 10 years „before the 
guit was filed. 


Subsequently, Shwe Po married & second 
wife, Ма Nyein О. There was no partition 
of the property with -the воп, San Е. After 
the second marriage, Shwe Po sold the 
land without the consent of San E. 

[t is clear that the question referred by 
the learned Judge does not arise, as this is 
not а case of a widow's estate atal. By 
consent, the reference has been amended as 


referred by 
in this case із as 


. follows :— 


A, & Burmese Buddhist, and his wife, B, | 
jointly acquire certain property. There ia 
0. B diee, 
A marries „again without partitioning the 


` 
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property with his son (C. To what extent 
can „А dispose absolutely of the property Р 

It is clear that as regards one half of the 
property at least, the widower has an absolute 
right of digposal. This is admittedly settled 
law both in Upper and Lower Burma, 

The son could certainly have claimed a 
one-fourth share on his father's 
marriage. [See authorities, cited in Serik Maung 
Kaung v. Maung Ро Nyein (7).] He -could 
apparently claim this share at any time within 
twelve years of the merriage (Article 128, 
Schedule T, of the Limitation Act) and this 
period had not expired atthe time of the 
sale. From the time of the marriage he 
had an immeditate right to get one-fourth 
of the undivided family property, and it 
seams reasonable to hold -that the purchaser 
having bought he land- within iwolie years 
of the marriage took it subject to this-right. 
The purchaser presumably knew or could 
easily have ascertained the fact that Shwe 
Po hada son by a former marriage who had 
not got yet his quarter share. Moreover tho 
respondent did not appeal- against the Divi- 
sional Court’s decree, which in effect disal- 
lowed the sale as regards the son's quarter 
share. 

The only question is whether -it should 
be disallowed also as regards another quarter, 
t.e., the residue after deducting the son's 
quarter and the half share over which the 
father admittedly had full disposing power. 


1+ has been beld in Upper Burma [see Sa: 


Sov. М Han (8)] that when an only gon 
who is also an only child has taken his 
one-fourth share as atratha, the widow „has 
&bsolute disposing-power over-the remaining 
three-fourths of -the -estate. This is in 
conformity with the view ‘taken in the 
‘Lower Burma саве Mg Hmu v. Po Thin (9), 
where. 16 was held that -the -eldest son 
after taking his one-fourth share ‘has no 
right toa ‘further-partition nor any -right 
in the remainder of the estate (except-a 
right of pre-emption in case of-sale by- other 
co-heirs.) 


Does it make any difference that the son 
had not exercised his right before the land 
was sold? Is he nevertheless to be limited 
to the one-fourth share which he could have 


Mik 
(8) U. B. a ТУ П, 17'. 
(9) 1 L В.В. 50, 
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- his father’s ,death. 


“remaining 
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got by qlaiming partition before the sale? It 
ig true that it was family property when 
thé father sold jit, but;the whale title was 
in him subject only to the asratha’s right. 
By pot making an immédiate .claim:torthe 
one-fourth share the son might.get adarger 
share (by,partition with his step-mother and 
step-brothers,.if any) when the,estate,fell'in on 
(Bot in that ‘case, ‘he 
avould.take the ordinary ,risk of an,expectant 
heir and could only share in whatever , 
residue happened о ibe deft. on shis:father’s 

death. 


Arguments have been addressed .to-us as to 
the application of the rule laid down by 
the Special ,Oourt in Ма On v. Shwe О (4), 
that as regards ,one half of the joint pro- | 
perty of ‘herself and har deceased husband 
a widow has only a life-interest with a power 
of sale in case of necessity. It is faintly 
contended ‘that the same rule should be 
applied by analogy to the casé оѓ в widower 
with an only son. 


`. The sale (їп the present cage is,admittedly 


voidable as regards one-fourth, because it 
was sold burdened with the auratha’s 
right. Із it also voidable as regards any 
remaining ,part,of the three-fourths on the 
ground that the sale was not а sale for 
necessity Р Itis cleanly not. voidable as 
regards half ont.of three;fogrtha, ,for that 
half was admittedly he- father's .own to 
deal with as he pleased. As regards the 
one-fourth, whatever might, Бе 
ihe case if there were more,than one ehild 
of Maung Shwe Pos first.marriage, there.is, 
so far as Г.сап find, no authority for holding 
that a:father with a single.son js nnder апу, 
such restriction. -Assuming thaf-the rule laid 
down in Ма Onw. Shwe OCL) is well fonnded, 
I can see no,reason for applying jit in such а 
case ав this. "The.only son is safeguarded as 
regards one-fourth of the estate and that is 
all that hecould get.in his father’s life-time 
He can only so olaim it within the -period.of 
limitation, There -are .no-younger children 
whose intergats havp.to be p dad Jf the 
rule:laid down in Ma.Ox.v. Shwe O (1).has 
any reason to guppart, it, it is only that this 
protection ів.Пеяігађе іп the interests. of the 
younger children who cannot claim ;partitior 
till-both parents are dead. But it would be 
unreasonable to extend ІЁ фо the case of an 
only Bon who deliberately -refrains „Борд 
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claiming his due share in his father's life- 
time and takes his chance of obtaining & 
larger fractional share in the reaidue after hia 
father’s death. 

The correctness of the rule laid down in 
Ma On v. Shwe О (1) has been seriously 
disputed in the arguments of Counsel, and it 
has been brought to our notice that the 
Dhammathate on which the rule is based have 
lately been interpreted by the Judicial Commis- 
sioner, Upper Burma, in в different sense. 
But holding that the rule in question has no 
application to the present reference, I think 
that we are not in a position now to deal with 
the conflict of authority or to re-consider the 
judgment ofthe Special Court. 
^ I would answer the (amended) reference by 


- saying that the widower A in the circum- 


stances stated can dispose apeolately of three- 
fourths of the property. 


Fox, O. J.—I agree in Mr. Justice Twomey’s 
answer to the amended question consented 
to by the Advocates. 

I have nothing further to add. 

Ten gold mohurs allowed as Advocate'8 fee 
in the reference. 

These coste will follow the result of the 


саве. 

HARTNOLL, J.— The reference ав made by 
Mr. Justice Robinson does not fit the faota of 
the present cage and is in addition unneoea- 
sarily wide. It has, therefore, been amended 
as set out by Mr. Justice Twomey, whose 
judgment 1 have had the privilege of 
reading. 

At the hearing of the reference the main 
argument raised was that the decision in the 
case of Ma On v. Shwe О (1) was erroneous 
and that the decision in the case of Mi Saw 
Муй v. Mx Shwe Thin (А) should be followed. 
My learned colleague, Mr. Justice Twomey, 
considers that in this reference the case of Ma 
On v. Shwe O (1) is not in point in that 
in the present case no younger children were 
left. When the first wife, Ma Tok, diad only 
one son, San Е, was left. Т agree with this 
view. The саввоЁ Maung Sed Kaung v. Maung 
Po Nyein (7) decided that on the death of the 
mother, if the father marries again the eldest 
son can claim a fourth share of the general 
joint estate of the parents, and with this 
decision I agree. In the present case, there- 
fore, when Mg. Shwe Po married again, San 
E had the right to claim a fourth share in 
the joint property of his parents. Не was 
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--to claim this one-fourth 


[1915 


not in the position of à younger child who 

cannot claim & share in the inheritance until 
the death of both parents. He had the right 
share during the 
period allowed by the Law of Limitation and if 
during sucha period the respondents purchased 
the land from Mg. Shwe Po, they would take 


: it subject to San E's right to claim his share. 


# 


No issue has been fixed and decided as to 
whether the respondents purchased during 
such period, though it seems probable that 
they did; but assuming that the purchase 
took place after such period] of limitation, 
what is the positionP As Mg. San E had 
allowed the period of limitation to pass, he 
could not claim his one-fourth share and во 
it became irrecoverable and lapsed in his 
father’s estate. He could olaim nothing 
further until hia father died and then he 
would claim not as an heir entitled to inherit 
a portion of the estate consequent on his 
mother’s death, but as an heir to his father’s 
estate. In his case, claiming as an heir of bis 
mother in his father’s life-time, there is no 
provision of Buddhist Law to apply, such as 
was found to exist in the case of Ma On v. 
Shwe O (1) in favour of younger children and 
so nothing to prevent his father disposing of 
hig lapsed share tx toto. - 

The Divisional Judge has held the sale to 
be good to the extent of three-quarters and 
in апу case in the view І take it was good to 
such an extent. 

I would answer the reference as amended 
by my learned colleague, Mr. Justice Twomey, 
ir saying:—- 

“Tn any view of the circumstances the sale 
was good as regards three-quarters of the 
land; if the period of limitation had lapsed 
during which San E could claim hia . share, 
the sale would be good ав regards the whole 
of the land." 

The last part of the answer is not necessary, 
as respondents have not appealed against the 
dismissal of their claim to one-fourth of the 
land. * 

Reference answered, 
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shall be competent to enter in 
possession of the mortgaged property and to retain 

possession thereof ЫП such time as the sale thereof 
ee lbs ad the decree is finally confirmed by the 
Oourt, the decree-holder is not entitled to obtain pos- 
sesalon by executing the deoree, though he may have 
а cause of action to sue for possession ‘of the pro- 
Miscellaneous first appeal from an order 
of the District Judge, Lahore, dated the 
16th October “1918, refnging to give the 
decree-holder possession of the land mort- 


- Mr. К. J. Rustomji and Lala Dhanpat Hai, 
for the Appellant. 
Bhagat Gobind Das, for the Respondent. 


JUDGMENT.—This appeal is closely con- 
nected with Civil appeal No. 95 of 1914* 
and is from the District Judge’s order 
refusing to give the dearee-holder posseasion 
of the land mortgaged. It is urged, rather 
in в half-hearted manner, that the decree 
allows the plaintiff to take possession of the 
land; & perusal of the decree, however, 
shows that possession of the land was not 
decreed to the plaintiff. The decree was 
for a specified sum of money and laid down 
that the plaintiff shall be at liberty to 
reelixd the ssid amount by attachment and 
Bale of the property mortgaged. The decree 
then went on as follows :— 

“Tt being noted that plaintiffshall be com- 
petent to enter in possession of the mortgaged 
property, gave the house in Jauri Mori, and 
to retain possession thereof till such time 


confirmed by the Oourt, provided that the 
plaintiff do give. credit to the defendant,” 
and so on. The decree-holder may under 
this cecree have a cause of action to sue 





*Sea 27 Ind. Оза. 680.— Bd. 
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as the sale thereof takes place and is finally . Ноно 
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for possession of the mortgaged property, 
but he cannot get possession by exeoulion. 
The matter is quite с ear. 
The appeal is dismissed. · 
Appeal dismissed, 





ALLAHABAD HIGH. COURT. 
Өтүп, Ravisiox Purrriox No. 46 or 1914. 
` November 26, 1914. 
Present:—Justice Sir George Knox, Kr. 
Tux RINGER-MANUFAGTURING ' 
COMPANY-—PLAUETIFIF—À PPRLLANT 
vorais ‚ 
Mrs, E. FELY UN лир orners—Daranpants— 


Orroarra PARTY. 

“Leiastation Act (IX of 1908), Boh. I, Art. 49—Hire 
and purchase system— machine ‘purchased on 
sastalmont syaem—Sutt for return of machine —PNon- 
payment of instalments— Limatation, j 

The mere non-payment of rent for a sewing. 
machine taken on the hire and purchase system 
would not amount to wrongful taking or wrongful 
detention of the machine within the meaning of 
Artigle 40 qf the Limitation Act, There must be 
some overt act or demand for the machine by the hirer 
and refusal by the purchaser. 

1 Chandra ера Surendra Nath Dutt, 12 0. 


0, sams Iyer v. Subramama Sastri, 
12 Ind. Ова. 207; 1911) 2 MW W. у 100 190, 10 M. L.T. 
oa n М. L. J. 182 86 M. 636, rof erred to. 
Bam Bwgh v. Salig Bam, 28 А. 94; A. W. М. (1905) 
198, 2 А.І. J. 711, 
Civil revision from в decree 
Judge, Small Oguse Court, Allahabad. 
FACTS.—On 27th January 1908, defend- 
ants 2nd party took a sewing machine on 
hire-purchase system from the Singer 
Sewing Machine Company, Limited,on Rs. 80 
promising to pay the money by instalments 
of Ra. 5 per month. The defendants did 
not pay the instalment from June 1908 and 
hence the suit was brought for recovery of 
rent and for delivery of the machine or for 
its price. The defendants pleaded that the 
suit was barred by limitation. The Small 
Oause Oourt Judge held that the cause of 
action accrued when the defendants failed 
to pay rent and so dismissed the snit as 
barred by limitation. 
* The plaintiff applied in revision to the 


of ihe 


Mr. Pearey Lal Banerjea, for the Appel. 
Jant: :—The learned Judge erred in holding 
that the suit is ‘time-barred. He entirely 
misunderstood: the relation ` between the- 
parties. The defendante hired the machine 
and.were in possession on behalf of the plaint- 
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iff. Their possession cannot be wrongful until 
he does some overt act of wrongful taking. 
or until the Company made а demand: and 
they refused to pÁy the rent or to deliver the 
machine. Until then, time cannot begin to 
run against the Company. The simple fast 
of non-payment cannot m&ke their detention 
of the machine or the taking of it wrongful. 

I rely on Gopal’ Bore v. Surendra 
Nath Dutt(1), Gopalasams Iyer v. Subramania 
Sastri (2), Shuimboo Ohundsr Mullich v. Pran 
Kristo M ullick (8). 

The lower Court's order is calculated to 
cause grave injustice and I sbmit that thia 
Court should interfere’ and set aside the 
order. l 

Mr. Simeon, for the ,Opposit о Farty:—The 
defendants were bound to pay tto rent regu- 
larly. Under olause (d) of the agreement 
entered into between the partiok, the owner 
could’ terminste'the hiring’ and’ re-take pos- 
session any moment. -The non-payment by 
the defendanta injured the right-of the plaint- 
iff at once and. he should Have brought 
the suit within tHe’ time allowed’ by law 
under Articles 48, 49 and 50 of the Limitation 
Act. His failure to do so has clearly 
barred his rights and: his suit was Tut 
ly dismissed! 

Moreover this application: should nob be 
entertasinedi. Phe lower’ Courtt has juris- 
diction to «eclüe» thé cass. im any” way it 
liked'end an-error‘of law is no ground: for 


revision. Therd ik’ no question’ of jurisdiction: 
involved dnd, therefore; по  &ypplieation 
lies. 


T rely'ón: Ram Singh. v. Salig- Ram (Ш). 

JUDGMENT: —'This ія an ‘application for 
révision of an’ order passad by the Judge of 
the Sniall’ Cause Court, Allahabad: Tho 
саве BB laid Before the Small’ Cause Court 
Judge Briefly is that on-the 27th of January 


1908 the defendants, who are the second : 


party’ in thik Chart, took & machine frorn 
the Singer Manufacturing “Company” on 
what is known ad the hire and- purchske 
systen. The value of the machine’ is said’ 
id be Rs. 80’ and in the plaint it is allegód 


t 12-0. W, N. 1019. 
2 12 Ind, Сак 907; РБ M све, (1011). 2X. W.N +` 
90. 93,1. T 572; ?2 A: L.J 

(A) T4 W. E 822. 

(4) ЕВ A, B4; A, W, N. (1908)' ТӨЗ, 8 AS L. 77711, 
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that Re. 20 has been paid and the balance, 
which was under the agreement between 
the parties to be recovered by monthly 
instalments of Ra. 5, has not been paid. The 
last date on which it is maid payment of 
this monthly. instalment was made. ія put 
as April 1908. The relief prayed for by 
the plaintiff was that a decree be passed - 
against” the defendants for Rem 40; rent 

running from 27th November 1919 to 27th 
July 1918, and for delivery of the: machine 
or for ita value together with costa and 
future intereat. In the reply it was contend- 
ed that the snit was barred by, limitation. - 
There were other pleas, but they are un- 
neoeasary for the purpose of this application. 

The Court below having found that the caso 
was within its jurisdiction’ went on to 
hold that the claim was barred by limitation. 
The ‘Articles which the Court below 
considembd were Articled barring this claim- 
are Articles 48, 49 and 50 of the Limitation 
Act. Holding that the suit was barred the 
Court below dismissed it. This Court is 
asked to interfere on the ground that the 


-Court below has entirely failed to appre- 


ciate the relation existing between the plaint- 
iff and the defendants who had hired the 
machine and who are in possession of it on 
behalf of the plaintiff. It is difficult to under- 
stand the reasoning adopted by the learned 
Judge of the Court below. In Нів judg- 
ment he'sayh that under clause (d) of the 
agreement entered into between the parties, 
the: owuer could terminate tHe hiring and 
retake possession of the machine and’ ассев- 
sories He Holds that the cause of action 
accrued when the hirer failed’ to pay in 
any month’ in advance: This failure first 
tcok place: according to the learned Judge 
in Jube 1908 апа the suit became barred 
under Article 49'of the Limitation Act with 
effect from 27th June 1911) I think the 
learned Judge lias entirely overlooked the 
conditions of the transaction with regard 
tó this machine. There could’ not have 
been any wrongful taking or wrongful 
detention until there hrd Leen’ some overt 
act of wrongful taking or some demand 
made by’ tHe Company and refusal by the 
defendants. The mere uon -payment of reut 
would'not amount to wrongful taking orwrong- 
fuldbtbntión: The act of the dbfendazits would 
appear to’ fall if it falls at all undor this 
Article, under wrongful detention and that 
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act would only begin on the date when a 
demand for the machine had been made 
by the Company and refusal by the defend 
ants to deliver it had been set up. This 
ja the view which І take. Г am fortified in 
this conslusion by the view taken under 
similar circumstances by the Calcutta High 
Court in Gopal Chandra Bose v. Surendra Nath 
Dutt (1). The learned Judges іп that 
case held that the decision on а point of 
this kind should be in accordance with the 
decision in Wilkinson v. Verity (5):. The: 
Madras High' Court took the same view 
in Gopalsamt Ayyar v. Subramania Sastri (2). 
They refused to consider the contention 
raised in that case that mere silence of 
the defendant amounted to refusal. This 
case goes further than the present case. 
By the opposite side I was referred to 
Ram Singh v. Salig Ram (4). That 
case really deals with the question of 
jurisdiction and when a decision in s Small 
Cause Court case’ should or should not 
be interfered with by this Court, and not 
with limitation. I have no doubt that 
the decision arrived’ at by the learned 
Judge of the Small Cause Court is wrong 
and cannot be supported: І, therefore, think 
that this із: а: case: in which I should 
interfere with the decision of the Oourt 
below. THat decision being upon a pre- 
liminary point, Г set it aside and retura 
the case to that Court with the direction te 
re-enter it on the file of pending cases and 
to dispose of it according to law. The 
2nd party will pay the costs of the applicant 
во far as this revision is concerned. 


s 


Decision st aside; Case returned, 
(6) 60. P. 906, 40 L. J. O P: 141, 24 T; T. 82, 19 
W. В. 604, : 


— aed 
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PUNJAB CHIEF COURT. 
Отут, Raviston Peros No. 92 or 1914. 
November 16, 1914. 

Present: —Mr. Justice Scott-Smith. 

J. RUSTOMJI —Dzeong8-HOLDER— 
PETITIONER 


потеза * 
GURANDITTA MAL-—-JUDGMNNT-DRBETOR— 
RESPONDENT. 
Civil Procedure Code (Act V af.1908), һ15ў— 


INDIAN CASES. 
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MÀ KYA NYA v. М9. TUN НІА, 
Revision—Amendment of deoree!—Application filed after 
long time, whether allowed. 

An applioation to amend deoree made a long time 


after the decree was passed, cannot be granted’ unless 
sufficient reasons are shown for it. 


Pétition, under section 70 of Aot! XVTIT 
of 1884, as amended by Act IV of 1912, 
for revision of the order of the District 
Judge, Lahore, dated the 17th November 
1913, rejecting the application for &mend. 
ment of the decree. 

Mr. K. J. Bustomji and! Lala Dhanpat Rai, 
for the Petitioner. | 

Bhagat Gobind Das, for the Respondent. 

JUDGMENT.—This Civil Revision ів 
closely connected’ with Civil Appeals Nos. 
95* and 109+ of 1914, disposed of by' orders 
of to-day’s date. THis isan application for 
revision of the order of the District Judge 
rejecting an application for amendment of 
the decree. There is absolutely no reason 
why the decree: sKonld be amended’ after 
such a length of time; and I decline’ to 
interfere on the revision side. 

"Bae 27 Ind. Oas. 630, 

18eo 27 Ind. Ова. 687, 


v 


LOWER BURMA ОНТЕЕ COURT. 
Sgcoxp Огт, Appsat No. 122 o» 1918. 
November 27, 1914. 
Present:—Mr. Justice Parlett. 

MA KYA NY A-—— APPELIAXT 
vereus 
MG. TUN HLA 1x0 ANOTHER —RESPONDENTS, 

Ismniation Act (IX of 1908), s. 6—Appeal filed late 
by Advocate —Laches —Suffcint cause 

Where the appellant sent the costa and foes to his 
Advocates’ firm by money orden ín the name of one 
of the members of the firm who Happaned then to be 
absont, and where despite the’ knowledge that the 
required costa and- fees had: been déspatched, the 
Advocate present in the firm did not advance the 
Court-fees to present the appeal m time, the laches ` 
cannot be éxcused specially when tHe appellant’ oould 


have sent the copies and the money far eariiér than 
he did. 


- Mr. Ba Dun for the Appellant, 
Mr. Rahman, for the Respondents. 


JUDGMENT.—-A preliminary objection 
has been taken that this appeal is barred 
by limitation. It is admittedly яо barred 
by two days. The decree appealed from. 
is dated 21st February 1913 and the parties 
were present that day and heard judgmen} 
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pronounced. A copy was not applied for 
till 27th March and was furnished on 29th 
March. The papers, however, did not reach 
appellant’s Advocates till 12th May, though 
they might easily have reached him at least 
a month earlier. On 21st May a telegraphic 
money order for the amount of the costs 
and fees for the appeal reached the Adyocate’s 
office, but as the member of the firm in 
whose name the order was, was absent, 
payment was not received. It is not even 
. stated that the postal authorities declined 
to pay the money to another member of 
ihe firm, and even if they did so, the money 
order could have been re-directed and tele- 
graphed tothe town where the addressee 
was at that time known to be. No such 
course was taken, and despite their knowledge 
that the costs and fees had been in fact 
despatched to them, the Advocate’s firm do 
“not appear to have been prepared to 
advance the Oourt-fee, amounting to 
Ва. 18-12 in order to present the appeal in 
time. In view of the laches displayed in 
this case, I cannot hold that sufficient cause 
has been shown for not preferring the appeal 
intime. 1% ія dismissed with costs, Adyocate’s 
fee two gold mohuras. я 

Appeal dismissed. 


PUNJAB OHIEF.OCOURT. 
Отут. Reviston Ритгтон No. 1088 or 1913. 
November 9, 1914. 

; Preseni: —Mr. Justice Shah Din. 
Musammat MISRI—DzrFAXDANT—PETITIONNBR 
vorsius 
Musammat OH AULI—PLAINTIFFI— 


passed by a subordinate Court. 
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Petition, under section 70 of Aot XVIIL. 


of 1884, as amended by Act IV of 1912, for 
revision of the order of the District Judge, 
Ambala, dated the 24th June 1918, over- 
ruling the objection of the defendant- 
petitioner. . 

Lala Dhanpat Rai, for the Petitioner. 

Mr. Sunder Das, for the Respondent. 

JUDGMENT. — The respondent’s Counsel 
urges as в preliminary objection that the 
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order of the District Judge which is sought 
to be revised by the defendant, Musammat 
Misri, is an interlooutory order -relating to 
one of the issues arising out of the pleadings 
of the parties, and that even if the order in 
question is wrong this Oourt should not 
interfere with it onthe revision side. I 
think this objection has great force. There 
are no exceptional circumstances in this 
case such as might justify interference by 
this Court on revision at this stage of. the 
proceedings in the suit between the parties, 
and I decline to exercise my revisional 
jurisdiction in favour of the defendant. 
Idismisa the revision with costa. 


Revision dismissed. 


OALCUTTA HIGH COURT. 
Snoorp Отг, AePzAL No. 2181 or 19183. 
January 5, 1915. 
Present:—Mr. Justice N. Ohatterjea and 
Mr. Justice Greaves. . 
MAHABIR MISSER AND OTHWRE— 
PrIAINTIFRS— À PPRLLANTS 


d ` versus 
NANDA KISHORE MISSHR Аяр OTHERRS— 
Durenpaxts—RusPoxpawrs. 


sary to create—Res judicata—Compromiss decree not 
relating to киц whether operates as ros judicata. 

A decree an agreement as one of the 
terms of & compromise though not relating to the 
soit, is a judicial record of the agreement of the 
parties and is admissible in evidence. 

Therefore such an agreement recorded in a decree, 
does not require registration and is admissible 
in evidence without registration. 

Possession in order to be adverse must be adequate 
in continuity, in publigity and in extent. 

The only aot of “tethering of cattle, and throwing 
cow-dungs on the land" unaccompanied with the 
assertion of any adverse right, does not necessarily 
denote that & claim of ownership to the land was 
thereby asserted. 

Quaxsre:— Whether a compromise deoree can operate 
as res judicata upon any matter other than that 
relating to the suit? j 

Second appeal from a decision of the Sub- 
Judge of Mozafferpore, dated the 19th May 
1918, reversing that of the Munsif of 
Motihari, dated the 9th October 1912, 


Vol, ХХІ} 


МАНАВІВ HISSER 0. MANDA KISHORS NISSER, 


Babu 8:5 Chandra Рајх’, for the Appellant. 

JUDGMENT.—Two questions have been 
raised in this appeal. The first is, whether a 
certain compromise decree in & previouB suib 
between the parties operates as res judicata 
or, at any rate, isevidence of an agreement 
between the parties with reference to the 
land in suit, and the second, whether the 
suit is barred by limitation. 

The present suit is for recovery of possession 
of 2 coitas and odd of parit (waste) land, 
which was recorded as plaintiffs bri (rent- 
free) land in the Record of Rights. The 
Court of first instance decreed the suit, but 
the lower Appellate Court reversed that decree, 
and the. plaintiffs have appealed to this 
Court. 


It appears that there was a previous soit 
between the parties about another piece: of 
land (8 coffas in area), which ended ina 
compromise. The terms of the compromise 
were set out in & petition which, after stating 
that each party will remain in possession of 
one-half of the З eotías in dispute in that 
suit, ran as follows: “Ве it noted that the brit 
lands shall remain in possession of each of the 
parties in the same way as they stand entered 
in the survey kAattan..... A decree may be 
passed in this suit in favour of the plaintiffs 
in respect of 1 cota 10 dhoors of land as per 
(following) boundaries.” The whole of the 
petition of compromise including the above 
was recited in the decree and the order was: "1t 
is ordered that the suit be decreed as per 
terms of the petition of compromise.” 


. The learned Subordinate Judge was of 
opinion that the recital abont the bri lands 
did not appear to be an -agreement, but a 

mere notice of the intention of the parties,” 
and that the recital was too vague to refer to 
plot No. 845 (the plot to which the land in 
suit is alleged to appertain). But plot No. 
^ 845 is one of the drt plots entered in the 
survey khatian, and we are of opinion that 
the clause the br lands shall remain in 
possession of each of the parties in the same 
way asthey stand entered in the survey 
khaiias" amounted to an agreement between 
the parties, and an agreement about all the 
brit lands entered in the survey kAatran, 
-including plot No. 845 which was опе of the 
plota entered therein. The learned Subordi- 
nate Judge was further of opinion that even 
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if it was an agreement, it was outside the 
scope of the suit, and being unregistered, 
was inadmissible in evidence. Itis contended 
on behalf of the appellant that the compromise ` 
decree operates ав res judicata and, at any 
rate, is evidence of the agreement. 

Wo are of opinion that it does not operate 
as res judicata. Order X XIII, rule 8, provides 
that when a suit has been adjusted wholly or 
in part by any lawfulagreementorcompromise, 
the Oourt shall order such agreement or 
compromise to be recorded and shall pass a 
decree in accordance therewith, so far as it 
relates to the suit. 

Tt is true all the terms of the compromise 
were recited in the decree, but the compromise, 
in во far as ib related to the suit, was with 
respect to the 3 coitas (the subject-matter in 
dispute in that svit), and the Court waa 
expressly asked to pass a decree in the ant 
in favour of the plaintiff in respect of 1 cotta 
10 dhoors of Jand, being a moiety of the land 
in suit, and the order of the Court that the 
suit be decreed as per terms of the petition of 
compromise evidently had reference to the 
prayer made in the petition, viz., that a decree 
might be passed with reapect to one-half of 
the land in suit. Р 

It is contended, however, that the agreement 
about the bri? lands formed the consideration 
for the compromise, and that, therefore, tke 
decree operated as res judicata with regard 
to it also. But even if it did form considera- 
tion for the compromise, the Court was never 
asked to pass a decree with respect to any 
matter other than the land in dispute in that 
suit. There was no decree as regards the 
brit lands, and the decree cannot, therefore, 
operate вя res judicata with regard to the 
brit lands. In this view itis unnecessary to 
consider the authorities upon the question 


"whether а compromise decree can operate as 


res judicata upon any matter other than 
that relating to the suit, upon which there is - 
some conflict of judicial opinion. 


But although the decree does not operate 
as res judicata, we think the agreement recited 
in theldecree is admissible in evidence, though . 
not registered. In the case of Pranal Anns v. 
Lakshmi Амы (1), the Judicial Committee 
of the Privy Council observed as follows: 
"If the parties, after agreeing to settle 


(1). 28 М. 608; 98 I. A. 101, 8 C. W. N, 455, 
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the suit of 1885 on the footing thatthey 
were each to take a half share of the lands 
involved in the suit, and also a half share of 
the lance now,in dispute, had informed the 
learned Judge that these were the terms of 
the compromise, and had invited him, by 
reason of snoh compromise, to dispose of the 
conclusions of the suit of 1985, their 
Lordships see no reason to doubt that 
the order of the learned Judge, if it had 
referred to or narrated these terms of com- 
promise, would have been judicial evidence, 
available to the appellant, that the respondents 
had agreed to transfer her the moiety of land 
now in dispute”. In that case although the 
rasinamah which was submitted to the Court 
referred by way of remark to the arrangement 
arrived at between the parties with respect 
to the lends not forming the subject-matter 
of the gait, the Courtin its order referred 
only to the lands in dispute in that suit. 


In the present case the decree states, "on 
perusjng the petition of compromise to the 
effect,” and then recites all the terms of the 
compromise including those relating to the 
brit landa. | The order of the Court vis., that 
the suit be decreed as per terms of the 
petition of compromise,” must be taken to 
refer to all the terms, including those relating 
to the bri lands, although it must be taken 
to hace given affect to the terms of the 
compromise only in so far as they related to 
the suit, as the only decree which the Court 
was asked to pass was with respect to the 
landa in disputein that suit. But all the 
terms including those relating to the brit 
lands were submitted to the Court, and were 
perused by it, and the order of the Court must 
be taken to have referred to or narrated the 
agreement relating to the brit lands. In апу 
case the agreement relating to the brit lands 
was recorded in thedecree. Under Order X XIII, 
rule 3, of the Code of Oivil Procedure, the 
Conrt is to record the agreement of compromise, 
and to pass a decree in accordance therewith 
іп во far as it relates to the suit, A 
decree, therefore, recording an agreement as 
one of the terms of the compromise, though 
not relating to the suit, is в legal record 
of the agreement between the parties and 
og such available to the appellant as evidence. 
We are accordingly of opinion that the 
agreement recited in the decree does not 
require registration and is admissible in 
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evidenoe. The learned Subordinate Judge 
should have, therefore, considered it as & 
piece of evidence in the case. ` 

The second contentionrelates to the question 
of limitation. The learned Subordinate Judge 
has found that the lands were parti (waste). 
That being во, we do not appreciate what 
he means by saying “such being the character 
of the lands, the plaintiffs could have shown 
that they exercised dominion over the lands 
in dispute before the Bhado of 1818 Е. B, 
when the defendants are said to have got 
into them.” The only acts of possession 
exercised by the defendants as found by 
the Subordinate Judge are “tethering of 
cattle, and throwing cow-dungs on the land." 
But such acts, if unaccompanied with the 
assertion of any adverse right, would not 
necessarily denote that a claim of ownership 
to the land was thereby asserted, and as 
observed by the Judicial Committee in the 
ease of Radhamons Debi v. Collector of Khulna 
(2) possession in order to be adverse must be 
adequate in continuity, in ‘publicity and in 
extent. The learned Subordinate Judge does 
not appear to have considered these matters 
in deciding the question of limitation. 

We sre ofopinion that the case should 
go back for в hearing of the appeal. The 
decree of the lower Appellate Court is- 
accordingly set aside and the case remanded 
to that Court for a re-hearing of the 
appeal in accordance with the above re- 
marks. Costa to abide the result. - ` 


Oas remanded. 
(2) 87 O. 943; 27 1. А. 136 40. W. N. 697; 2 Bow, 
R. 502. 


PUNJAB CHIEF OOURT. 
Srooyp Отуп, Appras No. 872 oy 1914. 
November 20, 1914. 

Present:—Mr. Justice Scott-Smith. 

MUHAMMAD HASAN ann OTHNES— ~ 
DxrENDANTS—-À PPRLLANTH 
vereus 
YUSAF axp OTHSRS—PLALNTIET8— 
: '"RasrompEsTS. 

Punjab Preemption Act (II of 1905), з. 12 (а) —Pre- 
ival clatmante—Lang- 
judicata—Same 


parties, 


Vol. "xxvil] 


MUHAMMAD HASAN 0. YOSAY. 


A decision is not res judicata when the parties to 


the litigation are not the same. 

The heirs of an occupancy tenant here a pre- 
ferential right of preemption to the lazidlord in 
respect of sale of the occupancy holding. 


Second appeal from the decree of the 
Divisional Judge, Jhelum, dated the 11th of 
December 1918, varying that of the Munaif, 
first Olass, Jhelum, dated the 2nd of April 
1913, decreeing claim in part peyment of 
Re. 240. 

Mr. Badr-ud-Din Kureshi, 
lanta. . 

Bawa Sewaram Singh, for Mr. Nand Lal, 
for the Respondents. 


JUDGMENT.—This Appeal and appeal 
No. 505 are trom the same decree of the lower 
Appellate Court and may conveniently be 
disposed of together. 

The suit by Yusaf, plaintiff-respondent, was 
for possession, by pre-emption, of 46 kanals 
and 15 5/9 marlas of land, the occupancy 
rights of which were sold by Mussammat 
Imam Bibi, daughter of the last male holder. 

She sold 49 kanals 10 marlas, but between 
2 and 8 kanals of this have been purchased 
by one of the landlords, во plaintiff did not 
include that in his olaim. 

The purchaser Diwan Ohand was opposed 
in getting possession by -Muhammad Hassan 
and other defendants-appellanta in appeal 
No. 579 and the resulting suit was compro- 
mised by their taking over- the land and 
paying Diwan Ohand Rs. 300, ihe sale price 
agreed upon in Musammat Tram Bibrs sale 
to him. 

Subsequently Muhammad Hassan, etc., 
Bold 3 plota, area 7 kanals and 14 5/9 marlas, 
to Shams-ud-Din, appellant in appeal No. 505, 
who is one of the landlords. 

The first Court decreed plaintiffs claim to 
the balance of the Jand after deducting the 
portion sold to Shams-ud-Din. 

The lower Appellate Oourt in appeal decreed 
plaintiff's claim in full, 

Bbams-ud-Din has appealed for the 3 plots 
bought by him from Muhammad Haasan, 
etc., and his appeal is not contested by Yusaf, 
plaintiff. respondent’s Counsel. 
, For Muhammad Hassan, ete., nord 

tater alia that the lower Appellate Court was 
wrong in holding that the decision in the 
previous case between them and Musammat 
Imam Bibi, in which it was held that they 


for the Appel- 
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themselves and Chugatta occupied the land, 
operated as res judicata, and that, therefore, 
they could not prove that théy had a superior 
right to the plaintiff under section 12 (a) of 
the Pre-emption Act of 1905: I am clear 
that that décision does not operate aa res 
judicata, for the parties are not the same, 
though no doubt itis relevant under section 
18 of the Evidence Act. 

` The first Court held that Yusaf had & 
superior right of pre-emption, as he was & 
proprietor in the village whilst Muhammad 
Hassan, ӧёс., were non-proprietors: 

'The fact that he is а proprietor would not 

give Yusaf a superior right to Muhammad 
Haasan, etc., if they could prove that they 
were heits to the tenancy under section 59 
of the Tenancy Act. 
- They certainly have not proved this on the 
present record, but Mr. Kureshi says the issues 
were not so clear as to make them under- 
stand that this was what they had to prove. 

The first issue deals with Yusafd right of, 

pre-emption and I think it possible, that 
Muhammad Hassan, өёо.,, may have been 
misled. The land appears to be valuable and 
1 think it is only fait to give these 
appellants an opportunity of proving that the 
common ancestorof themselves and Сөн 
occupied the land. 
- Thé isste is whether the common ЕЕ 
of Muhammad Hassan, Muhammad Din and 
Ismail and of Ohugatta occupied the whole or 
any part of the land. Ifa part, then how 
much, onus on Muhammad Haasan, etc. 

Remanded under Order XLI, rule 25, Oivil 
Procedure Code, to the Court of first instance, 
which will submit its finding through the 
lower Appellate Court, which will state its 
own opinion. Three months allowed for 
return, after which a date will be given for 
objections and hearing in this Oourt. 


Case remanded 


‘had not proved that the common ancestor of * 
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DALMER LAWRIE & 00. t. JADU NATH BANERJEE, 


CALOUTTA HIGH COURT. 
Сіті, Route No. 132 or 1914. 
April 6, 1914. 
T'reseni:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. А 
BALMER LAWRIE & Co.—PuwriTiONER 


versus > 
JADU NATH ee 


Civil Procedure Coda eid V of 1908), ss. 47, 78— 
KXaecution prooesdinga — Bateable diséribul iow — Rival 
decres-holders —Order 3167 using rateable dastribution— 
Decree— Appeal. 

An order made under section 78 of the Oode of 
Civil Procedure rejecting an application for rateable 
distribution of the assets between two rival deoree- 
holdera, which does not affect ar interest the јода. 
ment-debtor, ів an order in execution 
is not в deoree unless all the conditions Res ibis 
in seotion 4T &re = No appeal, therefore, lies 
from such an ord 

res v. Kirpa Nath, 1 Ind. Cas. 788; 86 О. 180, 
referred to 

It is casoutial for the application of soction 78 of 
ths Code of Civil Procedure that the decreos should 
have been passed against the 


debtor. 

Jagadish v. Kirpa Nath, 1 lud. Ous 788; 80 О. 180, 
followed. 

Borabji Coovarjiv. Fala Raghunath, 12 Ind. Cas. 011; 
18 Bom. L. В. 1109, 36 В. 156, distinguished. 

Civil Rule against an order of the Sub- 
ordinate Judge of 24Parganas, dated 
January 27th 1914. 

Babu Sajan$ Kanta Sinha, for the Peti- 
tioner. 

Babu Biaj Mohan Majumdar, for the 
Opposite Party. 

JUDGMENT.—This Rule із directed 
against an order by which the Subordinate 
Judge has refused an application for rateable 
distribution under section -78 of the Code of 
Civil Procedure of 1908. The opposite party 
obtained a decree for money against his 
judgment-debtor, by name Dasarathi Mukher- 
jee, while the petitioner obtained а decree for 
money against D. Mukherjee & Company, в firm 
of which Dasarathi Mukherjee was a partner. 
At the instance of the decree-holder, opposite 

, the Municipal Corporation of Caloutta, 
which held two Government securities and a 
sum of money payable to Dasarathi Mukherjee, 
placed the properties atthe disposal of the 
lower Court for satisfaction of the decree held 
by him. During the pendency of a proceeding 
for rateable distribution as between the 
opposite party and the other execution credi- 
tors of Dasarathi Mukherjee, at whose, 


same judgment-- 


instance the properties in the custody of the 
Corporation had heen attached through the 
Caloutta Small O&use Court, the present 
petitioner, on the 15th January 1914, made 
an application for rateable distribution. This 
application has been refused by the Subordi- 
nate Judge on the ground that it was made 
after the receipt of the assets by the Court. 
The question for consideration is, whether 
this order has been rightly made. 


A preliminary objection has been taken to 
the Rule, on the ground that the order of the 
Subordinate Judge was in essence made 
under section 47 of the Code and was appeal- 
able asa-decree. In support of this view, 
reference has been made to the case of 
Sorabjs Ooovarjí v. Kala Raghunath (1). 
That case, however, is clearly distinguishable. 
There the decree-holders had attached the 
property of their common judgment-debtor. 
Other execntiou-creditors of the judgment- 
debtor &pplied for rateable distribution of 
the assets which might be realised by snle of 
the property. The judgment-debtor brought 
into Court a sum sufficient to satisfy the two 
decree-holders at whose instance the property 
had been attached. Thereupon the other 
decree-holder applied for rateable distribution 
of the sum so deposited, and the Court, 
without notice to the judgment-debtor, 
allowed this application. The result was 
that there was not a во сіепь sum left to the 
credit of the decree-holders, at whose instance 
the attachment bad been effected, to satisfy 
their dues, and the Court accordingly directed 
that the property attached be sold in order 
that their decrees might be satisfied in full. 
The judgment-debtor appealed against this 
order, on the ground that no rateable 
distribution Was permissible under the law 
in respect of the money brought by him into 
Oourt, and that as the sum deposited was 
sufficient to satisfy the decree held by the 
two execution-creditors who had taken ont 
processes of attachment, their decrees must 
be deemed in law to have been satisfied, во 
‘that there was no execution proceeding left 
in which an order for rateable distribntion 
might be made. An objection that the appeal . 
was incompetent astho question raisod was 
not within the scope of section 47, was 
overruled on the ground that the question 


‚ (1) 12 Ind. Ова. 011, 80 В. 150, 18 Bom. L, R. 1198, 
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did arise between parties to the decree. 1% 
із not necessary for our present purpose to 
decide whether, in circumstances like these, 
the question which arose not merely between 
the rival decree-holders, but also between the 
judgment-debtor oü the one hand and the 
decree-holders on the other, could be deemed 
to fall within the scope of section 47. But 
it ig plain that, in the case before us, the 
question whioh calls for decision is not within 
the scope of that section. This is not a 
queation which arises between the parties to 
the suit in which the decree under execution 
was passed; it ia, on the other hand, a question 
between two rival deoreo-holders, which does 
not affect or interest the judgment-debtor. 
An order made under section 73 is an order 
. in execution proceedings, but is not в decree 
unless sll the conditions enumerated in section 
47 are present: Jagadish v. Kirpa Nath (9). 
We must consequently hold that the order 
of the Subordinate Judge is not -appealable 
and overrule the preliminary objection. 


Às regardas the merits, it is plain that tho 
petitioner is not entitled to succeed. Section 
78 provides that where assets are held by a 
Oourt 4nd more persons than one have, before 
the receipt of such assets, made application 
to the Oourt for the execution of decrees for 
the payment of money passed against the 
same judgment-debtor and have not obtained 
satisfaction thereof, the assetm, after deduct- 
ing the costs of realisation, shall be 
rateably distributed among all such persons. 
It is essential for the application of the 
section that the decrees should have been 
passed against the same judgment-debtor. 
This has been made clear beyond possibility 
of dispute by the introduction of .the word 

“passed,” which did not find a place in 
section 295 of the Code of 1882. But, 
as already stated, the decree held by 
the opposite party, in execution of which 
the properties have been brought into 
Court, was passed against Dasarthi Mukher- 
jee, while the decree held hy the petitioner 
was obtained against the firm of which 
Dasarthi Mukherjee was & partner, and is 
not shown to be capable, of execution against 
him individually. Consegpently, the two 
decrees cannot be deemed to have been pessed 
against the same judgment-debtor, and it is 


(2) 1 Jrd. Cas. 788; 80 0, 190, 
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thus needleas to consider whether Gonesh Das 
v. Shiva Lakshman (8) has been affected by 
section 78 of the Wode of 1908 which repro- 
duces section 295 of the Code of 1882, in an 
altered form. In this view, it is also un- 
necessary to discuss the question, whether the 
application for rateable distribution by the 
petitioners was made before the asseta had 
‚ Been received by theCoart below. 

The result is that the Rule is discharged 
with costa to the decree-holder (and not to 
the jndgment-debtor) opposite party: 


Rule discharged. 
(8) 80 C. 588; 7 С. W. N. 414. 
і 


PUNJAB OHIRF OOURT. 
Sxooxp Orvis АрриАһ No. 178 or 1914. 
November 18, 1914. 
Preseni;—Mr. Justice Shah Din. 
SHIB RAM-—DiuargxpAXT—-ÀPPRLLANT 


А versus 
HAMIR SINGH—P.ainniFr AND 
OTHBBS—DRfSXDANTS— RESPONDENTA. 

Sscond appeal—Concurrent findings — Question of 


legal necessity. 

Where on the question of legal necessity for a 
salo the Oourta be had оошо to а concurrent deci- 
sion, the Ohief Oourt declined to interfare in second 
appeal. 

Second appeal from the decree of the 
Divisional Judge, Ludhiana Division, dated 
the 28th October 1913, affirming that of the 
Munsif, first Class, Ludhiana, dated the 3le, 
March 1913, decreeing the claim 

Pandit Rambhag Datta, for the Appellant. 

Mr. №. О. Mehra and Sardar Айат Singh, 


for the Respondents. — 


JUDGMENT.—The plea of limitation 
-raised by the appellant’s Pleader at the 
preliminary hearing on the 27th February 
1914 has now been given up, as the record 
shows that the suit waa iustituted on the 20th 
June 1912, and nob on the 17th December 
1912, as was aasamed in the admitting order 
of the learned Judge in chambers. 

As regards the merits of the case it has 
been found as a faot by both the Oourts 
below thatthe land in anit is the ancestral 
property of the plaintiff and the vendor, anl 
I cannot interfere with that finding in second 
appeal. - Next it is contended that the vali- 


duy of he previogs mortgages in 2 of 
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the vendee cannot be impugned in thig suit, 
becagse ary puit to contest their validity 
instituted more than twelve years after the 
dates on which those mortgages were effeoted 
would be barred by limitation under the 
Punjab Limitation Act and Khiali Ram 
v. Gulab Khan (1) is cited in sap- 
port of his contention; that deojsion is, 


however, clearly distinggishable from the , 


present case upon its own facts and the point 
hag not bean seriously pressed by the appel- 
lant’s Plesder. 

As to the question of legal necessity for 
the sale, the Courts below have come to a 
concurrent decision, and Iam not prepared 
to interfere with their concurrent finding. I 
maintain the decree of the Divisional Judge 
and dismiss both the appeal and the cross- 
objections. The parties will pay their own 
coats in this Оорт. 

i Appeal dismissed. 

(1)11Ind. (ља, 39% 88 Р. В. 1011; 190 P. І. 

в. 1911. j | 


ALLAHABAD HIGH COURT. 
Fret Оту, ÀPPRAL FROM Ововв No. 107 
og 1914. 

November 24, 1914. 
Present:—Mr. Justice Ohamier and 
Mr. Justice Piggott. 

RAMJI AND orHsgs —DRarREDANTS—- 
дк 


"КОМАН DAS Pme НЕР 


—Provisional grant of application, interpretation of — 
Order, whathsr appealabls. 

Where or an applicanion for appointment of a 
ecetver the Court made an order in those words; 
Мот she application provisionally and сей 

om operans to pat n in applications showing their 

claims regarding the person and power of the 
iver, acd the income, if to фе paid 
by him ‘to the objectors " 

Held, that as the order does not amount to 
appointment of в Heosiver, no appeal lies ‘against 
the order. 

First appeal from an order of the Subordi- 
nate Judge of Мрт. 

The Hon’ble Dr. Swnder Lal, for the 
Appellante. 
^ Mr. Gulsari Lal, for the Respondent. d 
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JUDGMENT.—This is an appeal against 
an order which ія said to be an order appoint- 
ing a Receiver, and, therefore, sppeslable 
under Order ХІЛИ, rule 1, clanse (s). 
What the Subordinate Judge says ia this:— 

I allow the application provisionally and 
call on parties to put in applications showing 
their -claims regarding the person and power 
of the Receiver and the income, ifany, that 
is to be paid by him to the objectors.” It 
seems to us thas the Subordinate Judge 
cams to the conclusion that it was a case 
in which a Receiver should be appointed, 
but he did not find himself ір в position to 
definitely appoint a Receiver without further 
information. The language used is no 
doubt peculiar; but it seems to us impossible 
to say that the Subordinate Judge has in 
fact appointed a Receiver. His language 
amounts to no more than an expression of 
opinion that a Receiver should be appointed 
and a statement that he proposea to appoint 
one. We hold that no appeal lies against 
the order. We, therefore, dismiss this: 
appeal and we direct that the costs of this 
appeal be costs in the cause. 


Appeal dismissed, 


PUNJAB OHIEF COURT. 
Весохо (луп, Apprat No. 2844 or 1913. 
November 11, 1914. 

Present: —Mr. Justice Shah Din. 
AHMAD KHAN-—DE£FERDANT—ÀPPRLLANT 


verna 
Musammat BAKHTAWAB AND отнивз-— 


Pracetrers —RESPONDRNTà. 
Beond appeal —Appeal —Point not taken in original 


' Court or m Appsilats Court, whether allowed to be 


raised im second appeal. 

Ordinarily & point not taken in the original Oourt 
cannot ba advanoedin appeal, and similarly & con- 
tention not raised either i the first appeal or in the 
memorandum of appeal cannot bs allowed to be 
argued in second sppeel. 


Second appeal from the decree af the 
Divisional Judge, Lahore Division, dated the 
4th October 1918, affirming that of the Subar- 
dinate Judge, First Olass, Lahore, dated the 
21st June 1910, decrpeing the olaim. 

Mr. Oertel and Malik Muhammad Hussain, 
for the Appellant, 
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BROJENDRA KISHORM@ ROY CHOWDHURY р. ARDUR 80BHAN CHOWDHURY. 


Lala Dhanpat Rat, for Amir Din, Respond- 
‘ent. | 


JUDGMENT.—The facts of this case аге 
clearly and accurately stated in the judg- 
ment of the learned Divisional Judge. The 
first point urged by Mr. Oertel. on behalf of 
the appellant ія that Миттал? Begam was 
entitled only to one-half of the land in dis- 
pute, and not the whole of it, and that the 
lower Appellate Court was, therefore, in 
error in passing a decree for the whole land 
in favour of Musammat Begam’s alleged 
vendee, Amir Din. As the Divisional Judge 
observes, this point, though raised in his 
Court, was not taken in the Court of first 
instance, and the appellant could not, there- 
fore, be allowed to take itfor the first time 
in appeal. The Divisional Judge was per- 
fectly right in taking that view of the 
case as regards the question under con- 
‘sideration ; but assuming that the appellant 
can advance this contention, I agree with the 
Divisional Judge that 1 is wholly untenable. 
"This Court in’ ite judgment, dated the 81st 
of October 1905, and later in ita order, dated 
the 26th of March 1906, passed upon an 
application for reyiew of its judgment, dated 
the Sist of October 1905, which was filed by 
the present appellant, decided in express 
terms that on the death of Musammat Fajjan, 

. her daughter, Musammot Begam, shall succeed 
to the whole of the land in dispute on pay- 
ment of Rs. 800 to the present appellant. 
On the re-marriage of Musammait Fajjan, 
when the succession opened ont, Musammat 
Begam was the sole heir to the land in suit, 
Musammat Bakhtawar, the second surviving 
daughter of Musammat Fajjan, baving al- 
reedy consented to the sale of the land by 
her mother to the present appellant ; and in 
accordance with the decision of this Oourt 
' referred to above, which amounts to res judi- 
caía between the parties and their representa- 
tives-in-interest, Musammai Begam’s vendee 
is clearly entitled to claim the entire land 
from the appellant on payment of Rs. 300. 
Apart from the operation of the rule of res 
judioaia, Iam clearly of opinion that Musam- 
ma! Begam was entitled to the whole land 
upon the re-marriage of her mother, inasmuch 
as by her consent tothe sale by Musammat 
Fajjan in favour of'the present appellant, 
Musammat Bakhtewar excluded herself from 
the inheritance- onoe for all and Матта 


* Under colour of & tam 


Begam was the sole heir to the land when her 
mother’s re-marriage took place. 

The second point taken by Mr. Oertel ія 
that,the appellant, as the succeasor-in-title to 
Musommat Fajjan and Musammat Bakhta- 
war, has aright toclaim from the respon- 
dent, Amir Din, that portion of the consider- 
ation for the sale of the land in snit made 
by Musammai Begam in his favour, which 
had not been paid by him to Musammat 
Begam before her death. This isan entirely 
new contention, which was not so much as 
even hinted atin the lower Appellate Court 
and which is not raised in the written memo- 
randum of appeal. I, therefore, decline to 
entertain it. No other contention has been 
advanced in support of the appeal. 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 


(9 


. . OALOUTTA HIGH COURT. 
Frret Огу, ApPnALS FROM Оврива Nos. 156 
AXD 157 or 1914, ттн Огул, Вила No. 410 
or 1914. 
May 4, 1914. 
Present; —M rr. Justice Holmwood and 
Mr. Justice ОҺһаршап. , 

Ix No. 156 wrra Rura No. 410- 
BROJENDRA KISHORE ROY 
CHOWDHURY лир OTHZRS—PLAINTIFES— 
APPRLLANTS 


Е VOTES 
Syud ABDUS SOBHAN CHOWDHURY 
AND OTHERS—-D SFENDAXTS—RESPONDEATS, 
А Ix No. 157 
Sayd ABDUS SOBHAN OHOWDHURY 
AND ANOTHER —Daranpanta Nos. 2 анр 3— 
APPRLLANTS 


3 vereus А 
BROJENDRA KISHORE ROY 

CHOWDHURY Ax» OTHERS— PLAINTIFFS 

лир OTHERS—I EYNEDANTS— RESPONDENTS. 
Injunction, temporary, grant of, when allowed— Hai, 
right of holding on filmed days—tInterference, | when 

restrained. 

injunction a Court 


porary 
cannot be asked to give the relief which forms the 
cause of action in the sult, 
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- Bui where the defendants put forward a olsim of 
right which is inoompetible with the right upon 
whioh the plaintiffs sue and where it appears prob- 
&ble that the claim is sought to be exercised in herd 


unnecessary manner upon motives of spite and 
fecum the Cours will interfere b Y way of injunction. 
A party is entitled to hold а hatin own 


village on any day he likes subject to his committing 
no offence against publio tranquility, but where by 
holding a hat on perticular days ho violates tho legal 
rights of the other party to hold his ha! on those 
days he will be restrained from holding his hat on 
such days. 


Appeals against the orders of the Subordi- 
nate Judge of Bogra, dated the 25th of 
March 1914. 


Ix No. 156 wru Rura No. 410. 


,Mesars. Oaepers and Remfry, Counsel, 
and Dr. Rash Behary Ghose and Babu 
Батат. Mohan Ohatterjes, for the Appellanta. 
Mr. В. Chakravarti, Counsel, and 
Babus Sarat Ohandra Roy Chowdhury and Dr. 
Naresh Chandra Sen Gupta, for the Re- 
spondents. 


In No. 157. 


Mr. B. К. Chakravarti, Oounsel, and Babu 
Sarat Chandra Roy Ohoudhury, for the 
Appellants. 

Messrs. Casperex and Remfry, Counsel, 
and Babu Ramani Mohan Ohaterjee, for the 
Respondents. 


JUDGMENT. 


Horawoop, J.— We think that the Rule 
should be made absolute on the ground on 
which it was issued aud both the appeal 
partially and the croes-appea] wholly dis- 
missed, and both parties will bear their 
own coats. 

Speaking for myself, while I entirely 
agree with the authorities cited to us on 
behalf of the respondents in the Rale and 
the main Appeal No. 156 that the Court can- 
not be asked to give the relief which forms 
the cause of action in the suit under colour 
of temporary injunction, and that so much 
of the plaintiffs’ appeal as practically asks 
for such а relief cannot be allowed, I am 
clearly of ‘opinion that the ratio decidends 
in this matter should be the likelihood 
of a disturbance of .the plaintiffs right in 
his own village &nd the existence of ill- 
feeling between the parties owing to the 


unfortunate difference between the Hindus. 


and the Mahomedans. caused by the conduct 
of the first dofendant, the so-called Darbeeh, 


N 


who has not appeared and who is still in 
contempt of the Courta. 

The temporary injunction has already been 
issued by the Subordinate Judge restraining 
the defendants from in any way interfering 
or intermeddling with or disturbing the 
plaintiffs in the enjoyment of their hat 
and in particular from procuring, causing 
or’ inducing (1) all traders, dealers and 
others desirous of attending the plaintiffs’ 
hat and selling their goods there to cease 
to do во; (2) all or. any owners of carta 
and other conveyances to cease to convey 
the goods of such traders, dealers and others 
to the plaintiffs’ hat; (3) all traders, dealera 
and others to boycot the plaintiffs’ hat; 
(4) all or any customers desirous of at- 
tending the plaintiffs’ hat to cease to 
attend; and (5) from publishing any 
defamatory statement as aforesaid and from 
posting elephanta and armed men in the 
zoe ds or paths or approaches to the plaintiffs’ 


s ihe &ppeal or counter-Appeal No. 157 
it is Bought to be argued that even these 
restraints should be removed as undte inter- 
ference with the defendants’ right to com- 
plete in trade with the plaintiffs; and the well- 
known case ofthe Mogul Steamship Company, 
v.. McGregor Grow & Oo. (1) has been cited 
to ua. It appears to me that there ів a 
great distinction between the case of an 
open port where competition has free sway 
and two neighbouring properties in which 
each party has the sole right and cannot 
be allowed to interfere with the other. 
The acts which have been restrained by the 
Subordinate Judge are all acts of active 
interference with the plaintiffs right to 
hold his haf and are not necessary to 
secure an enjoyment by the defendanta 
of their right to establish a Ла provided - 
they do not trespass on their neighbour’s 
right. This finding is sufficient to make the 
defendants’ Appeal No. 157 fail. 


The only point remaining to be considered 
is the right of the defendants to hold 
their hat on Thursdays and Sundays which 
are the established days of the plaintiffs’ 
hat. This is covered by the Rule and the 
ad interim injunction which we issued on 


(1) (1892) A. C. m 81 L. J. Q. B. 295 66 1, 7. 1 
4) W. Е. 887, 7 Asp. M. 0, 120 56 J. Р. 101, ! 
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the 8rd April. There сап be no doubt as 
to the defendants’ right to hold a Ла in 
their own village on any day they like, 
subject to their committing по offence 
against the publie trangnillity, Nanda 
Kumar Singh v. Emperor (2). The state 
of feeling between the parties is a matter to 
be considered both asto the probability of 
much disturbance and to the intention of the 
defendanta to produceinjuriesto the plaintiffs’ 
right before the plaintiffs’ right to interfere 
with them is established ; and it cannot be 
said thatthe injunction to the defendants 
not to hold their hat on Thursdays and 
Sundays will operate oppressively ог 
inequitably or be contrary to rules of 
justice; nor can it be said that the damages 
which the plaintiffs sued for in this case willbe 
all they can obtain if their suit be successful. 
It may not be established before ug that 


there is actual intention on the part of the © 


defendants to violate the plaintiffs’ legal 
right to hold their hat in their own 
village. But they put forward & claim of 
right to do the act complained of, namely, 
to hold their hat on Thursdays and Sundays 
and they insist upon it; and that act, if 
done, wil in my opinion inevitably, that 
is, in all reasonable probability, bea viola- 
tion of the plaintiffs’ Jegal right to hold 
their hat on those days as they have 
always done dace Hanes v. Taylor (3)]. 

It has been urged that the defendants have 
other hats in other places on other days 
of the week and that their sole reason for 
holding their new Лаў in close proximity 
to the plaintiffa on those days is that no 
other days аге available, having regard to 
the annuities of those other hats. We 
need only say that no evidence has been 
put before us that any Aat likely to compete 
with the defendants’ Kalai hat is held in 
any neighbouring village on any particular 
day of the week; and that tke ill-feeling 
in connection with the Darbesh who acts 
under the alleged protection of the defen- 
dante and their servants, though that is 
denied by the defendants, the extraordi- 
nary procedure of the defendants in levying 
no tolla whatever in their hat, and the 
unnecessary fixing of the rival hat days 


pi 


) 11 0. W. N. 1128 8 Or. L. 3. 821. 
(1847) 2 Philimore 209, 


on the same days as the plaintiffs hai are 
sufficient evidence, without our in any way 
committing ourselves to the finding that the 
defendants had no right todo any of these 
things, that the claim of right put forward 
and insisted upon by the defendants is not 
based on bona fide competition in trade, 
but is actuated by the unfortunate ill-feeling 
which has arisen between the parties and 
this ill-feeling may give rise to the threatened 
trespass on the plaintiffs’ legal right and 
may cause irreparable damage thereto if 
the defendants are not restrained from 
holding their hai on the same days as 
ihe plaintiffs’ old established neighbonring 
hai. “It is notorious,” says Sir Richard 
Oouch, O.J. , in Bykuntram Shaha Roy v. Moajan 
(4). "that in this country rival hauis are 
frequent sources of riot and affray; and 
there is something in the nature of such 
hauts, namely, the assemblage of large 
crowds of men on both sides, which may 
be said to have & certain tendenoy to lead 
to a breach ofthe peace," and when the 
existence of bitter feeling aroused by 
quarrel between the Hindus and Mahomedans 
over the Darbesh, who is considered sacred 
by one of the parties, is shown us in this 
caso, I think that it is the duty of the 
Civil Court to exercise at least such power 
of restraint pending the litigation between 
the parties, as the Magistrate can exercise 
for & period of two months when there is 
imminent risk of breach of the peace ; and in 
saying this I wish to carefully guard myself 
from any suggestion that the apprehension 
of & breach of the peace is in itself any 
ground for the issue of injunction by в 
Civil Court. There must, as we have already 
indicated, be something more. But in the 
present case а continued series of breaches 
of the peace would have an irreparably 
disastrous effect on the civil rights of the 
parties in respect of the subject of litige- 
tion. If the defendants put forward a claim 
of right which is incompatible with the 
right upon which the plaintiffs ane, and if, 
ag appears probable, that claim is sotght to 
be exercised in a wholly unneceasary manner 
upon motives of spite and ill-feeling, the 
Court will interfere by way of injunction. 
I, therefore, have no hesitation in extending 


(4) 18 W, В. Or, 47; 10 B. L. R. (F. В.) 484 
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the temporary injunction issued by the 
‘Subordinate Judge so as to bring it in 
conformity with the Bole, which is made 
‘absolute without costa—and as the appeals 
have been disposed of at the same time 
the injunction must have effect until the 
decision of the suit. In this sense the 
‘appeal of the plaintifs will partially 
succeed as we see the Rule was only issued 
pending the decision of the appeal. 

Cuapwax, J.—I agree. The alligntioni 
in the plaint are (1) that the defen- 
danta have conspired to injure the plaint- 
iffa by ruining the plaintiffs! hat; (2) 
thet the defendanta! hat is а nuisance 
which has caused damage tothe plaintiffs 
and (3) that the creation of the defendants’ 
hat is an infringement of the plaintiffs’ 
ancient right to hold their hat in that 
locality. The case thus involves pointa of 
law of unusual difficulty, the determination 
‘of which. will in any event depend upon 
a very careful sifting of the evidence 
which is offered. I desire to avoid any 
suggestion that I have formed even a 
prima face opinion. Itis enough for the 
‘present purpose to. say that there is, upon 
the pleadings, a substantial case calling for 
judicial investigation. А 
' Т am also satisfied that the plaintiffs’ 
"hai is being seriously interfered with by 
the holding of the defendants’ hat on the 
same days ofthe week. I cAnnot conceive 
that an injunction restraining the: defen- 
dants from holding their hat оп those 
days of tbe week would be so harmful to 
them as the refusa] of such an injunction 
would be to the plaintiffs. On the contrary, 
my present opinion is that the issue of 
such an injunction will not cause any loss 
to:Rpeak of to the defendants, while there 
ig reason to apprehend that the continu- 
ance of the defendants’ hai on Thursdays 
and cunc will completely ruin the 
plaintiffs! hat." ` 
' It is clear, Aharefore, that there ahould be 
injunction pendente lite of the character in- 
dicated. | 

I also agree that the defendants’ appeal 
‘against injunction granted by the learned 
Bubordinate Judge be dismissed. ‘ ~ 

Appeals dismissed, 
Rule made absolute. 
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PUNJAB CHIEF COURT. 
Suoowp Civin АррваАІ, No. 1208 or 1911. >` 
October 21, 1914. : 
Preseni:—Mr. Justice Shah Din aud 
Mr. Justice Scott-Smith. 
MUHAMMAD ALI AND OTHERS— 
Duars8gDANTS— А PPELLANTS 


verius 
SHAM LAL акр ANOTHBR— PLAINTIFFS 
— RESPONDENTS. 


fixed term—Dixsolwtion — before 
expiry of term, whether allowed —OContract, breach of — 
Compensation for breach—Partner, liability of. 

The parties tothe suitentered into a partnership in & 
contract which the defendants had obtained from the 
Municipal Committee, Delhi, for erecting stands on 
the central portion (patri) of the Ohandni Ohank 
Street, Delhi, for spectators to watch the elophant 
procession in connection with the Coronation D aster of 
1908. On the 2nd December 1902, the defendants sent 
a registered notice to the plaintiff to the effect 
that as he had up to that date made no piu 
to perfarm his part af the contract, the 
between the parties was dissolved, and тазу 
the defendants got the work of erecting stands done 
by their own workmen without reference to the 
plaintiff and appropriated the whole af the income 
that accrued from the sale of tickets. The plaintiff 
sued for rendition of accounta and his share of 
profits and also claimed compensation for a certain 
number of chairs which he-had got made: 


Held, that the plaintiff was not entitled to the 
compensation, for he had not carried out his part of 
the contract and the defendants could not be expected 
to wait indefinitely; but that he was entitled to his 
ahnre of the net profits of the pertnership as the 
partnership could not be ep eee ae 
defendants. 


Second appeal from the decree of the 


Divisional Judge, Delhi Division, dated the 


31st July 1911, modifying that of^ the Sub- 
ordinate Judge, first Olass, Delhi, dated the 
29th November 1909, decreeing the claim. 


Mesars. Broadway, B. Beran Petman and 
Obedulla, for the Appellanta. 


Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 

JUDGMENT.—This appeal has arisen 
out of a suit brought by the plaintiff-re-^ 
spondent Sham Lal against the defendants- 
appellants, who are proprietors of the firm 
of lbrahimji Sulemanji and Sons of Karachi, 
for rendition of accounts and for в 7/16th 
share of the profits of & partnership alleged 
to have been entered into between the 
parties by & written agreement, dated ihe 
llth of November 1902. The defendants 
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had obtained from the Municipal Committee 
of Delhi в contract for erecting stands on 
the central portion (patri) of the Ohandni 
Chauk Street, Delhi, for spectators to watch 
the elephant procession on the оосвяіоп of 
the Coronation Darbar of 1903. On the 
2nd December 1908 the defendants sent a 
registered notice to the plaintiff to the 
effect that as he had up to that date made 
no preparations to perform his part of the 
-contract in the way of providing benches, 
chairs, &o., according to the terms of the 
agreement of the llth November 1902, the 
partnership between the parties was dis. 
solved. To this notice the plaintiff sent a 
reply, dated the 10th of December 1902, 
through his Pleader saying in effect that 
the contract of partnership could not be 
put to an end by the defendanta, as the con- 
tract was for a fixed term, and that the 
plaintiff was prepared to supply benches, 
Фо. according to the patterns sanctioned 
by the Municipal Committee within five 
days, $.e., up to the 15th December 1902. То 
this letter the defendants replied on the 18th 
December 1902, giving the plaintiff up to 
the 15th December to provide the necessary 
number of benches, &c., for use on the 
Chandni Ohauk patri оп the procession 
day and also asking him to pay to them 
(the defendants) the ‘cost ofthe benches, 
&c., which they had already got prepared in 
anticipation of the plaintiff failing to perform 
the contract a&s:agreed upon. The plaintiff 
did not supply any benches, &o., to the 
defendanta up to the 15th December, but 
sent to them another notico on that date 
to the effect that they had misunderstood 
his Pleader’s letter of the 10th December. 
Thereafter the defendante got the work of 
erecting stands on the Ohandni Ohauk райт 
done by their own workmen without re- 
ference to the plaintiff, and treating the 
contract of partnership asa ві an end 


appropriated the whole of the income that < 


accrued from the sale of tickets to - the 
spectators. On the 15th April 1904, the 
plaintiff sent a registered letter to the 
defendants demanding Ва. 20,000 as damages’ 
on account of breach of the contract af 
partnership as contained in the agreement 
of the 11th November 1902; and as the 
defendants took no notice of the plaintiffs 
claim, he institated against them on the 
llth November 1905 the present suit for 
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rendition of accounts and for a seven-anua& 


.8hare in the profite of partnership. | 


A preliminary decree for dissolution ‘of 
partnership and rendition of accounts was 
passed in plaintiffa favour by the Sub- 
ordinate Judge, Delhi, on the 26th July 
1907, and the defendants’ appeal from that 
deoreo was dismissed by, the Divisional 
Judge on fhe llth May 1908. Both the 
Oourta held that the contract of partnership 
between (he parties contained in the agree- 
ment of the llth of November 1902 had 
not been dissolved, ingsmuch аз the 
partnership being for a flyed term the 
plaintiff could ` not be expelled by the 
defendants during such term for any cause ' 
whatever. The Divisional Judge's decree 
was acqniesced in by the defendanta, The 
Subordinate Judge appointed a Oommiasioner . 
to examine the  &ocount-books of the 
defendants and to report the’ result to 
the Oourt. After receipt of the Commissioner's 
report the parties were alluwed to flle objec- 
tions toit. Upon those objections six issues were | 
framed by the Subordinate Judge, which 
are set outat page 10 of the paper-book, and 
the parties then adduced their respective- 
evidence in connection with those issues. The 
fourth issue, which has been the subject of 
argument before ns, as will be noticed 
presently, ran aa follows :— 


“Tf the accounts (of the defendants) are 
found to be irregular and incorrect, how.: 
much has been realised by the defendants 
from the ale of spectators’ ticketa on the 
occasion of the Delhi Durbar Procession on 
29th December 1902 P" : 


The nef result of the Sybordinate Judge's 
findings was that the accounts filed by the de- 
fendants were held tohave bean ‘irregularly 
kept and incorrect and therefore as being of 
no evidential value against the plaintiff. The. 
accounts being held to be unreliable, every. 
presumption was meade against the defendants, 
and upon & critical examination of the other 
evidenceadduced bythem regarding theincoma.. 
and theexpenditnre connected with the contract 
taken by the defendants from the Mgnicipal- 
Committee, the Subordinate Judge came to, 
the conclusion that ,the gross inoome waa Re.- 
29,946, the plaintiffs share in it being- Re. 
13,101,6-0, and the total net expenditure ‘was 
Rs. 8,049114197, -The net amount due to the 
plaintiff was thys; Ба. 4,251-7-3, on which tha 
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Subordinate Judge allowed Ra. 630 as intereat 
at annas 0-5-0 per cent. per mensem for 
four years, total Ra. 4,881-7-8. A decree for 
this amount was passed with coats in fevonr 
of the plaintiff against the defendants. 


Both perties filed cross-appeals in the 
Divisional Court, and the learned Divisional 
Judge (Mr. A. E. Martineau) remanded the 
case to the Subordinate Judge for enquiry 
and findings on the following іввпев:— 


1. Did plaintiff have benches prepared for 
the Ohandni Chauk patrí іп accordance with 
the contract and did he suffer loss in conse- 
quence and, if во, how much Р 


9. What is the expenditure likely to have 
been incurred in performing the business of 
the partnership P 


The Divisional Judge remanded the case 
for further enquiry on the above points, (1) 
because the plaintiff had contended that he had 
benches made for the Ohandni Chauk райт in 
pursuanceof the agreementofthe llth Novem- 
ber 1902 and that he had suffered loss in con- 
sequence of the defendants having wrongfully 
put anend to the partuership and refused to 
take his benches, and (2) because the Subordi- 
nate Judge, haying held that the defendants’ 
accounts were unreliable, was wrong in allow- 
ing the expenditure shown in thoge accounts 
after deducting certain items, which it was held 
should not be debited against the plaintiff. On 
behalf of the defendants it was urged before 
the Divisional Judge that they should be 
allowed on remand to produce rebutting evi- 
dence on the 4th issue, which evidence, accord- 
ing to them, had been improperly shut ont by 
the Subordinate Judge. The Divisional Judge 
was of opinion that the defendants were not 
entitled to produce rebutting evidence on the 
said issue, but for certain reasons given by him 
he refrained from deciding the point finally. 

In his return to the order of remand the 
Subordinate Judge held (1) that the plaintif 
had 1,800 benches prepared for the Chandni 
Chauk райт at a cost of Rs. 2,600 in accord- 
ance ¥ i iho agreement of the llth Novem- 
ber 1902, that after the Coronation Darbar 
was over those benches were of little use 
and could not have been sold for more than 
Rs. 1,300 and tbat the plaintiff had, therefore, 
Buffered а loss to the extent of that amonnt 


вра (2) that the expenditnre inoprred by the 
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defendants in carrying out tho partnership 
business was Ha. 6,000. 

On receipt of the return to the order of 
remand the whole case was very fully argued 
before the Divisional Judge, Mr. J. P. Thom- 
son who, after dealing exhaustively with 
all the points raised by the Counsel 
for the plaintiff and for the defendanta 
respectively, dismissed the defendants’ 
appeal and accepting that of the plaintiff 
gave hima decree for Ra. 14,000, together 
with interest on that amount at the rate of 
Ra. 5 per cent. per annum from the lst Janu- 
ary 1908 to the date of decree, total Rs. 20,838. 
The learned Judge also allowed interest at Ra. 
b per cent. per annum on Ha. 14,000 from the 
date of decree to the date of realization. 

From the decree of the Divisional Judge the 
defendants have preferred a further appeal to 
this Court. The written memorandum of appeal 
printed at pages land 2 of the paper-book 
was filed in this Court on the 17th October 

, 19:1; the appeal came on for hearing before 
two successive Division Bencheson the 26th 
Febrnary 1914 and 30th June1914respectively, 
butit could not be heard on those dates and 
the hearing was, therefore, adjourned. 


About & month after the second ad- 
journment, Mr. Obedulla on behalf of the 
appellants filed additional grounds of appeal 
in which he has raised certain points 
which were not taken in the original memo- 
randum of appeal. At the hearing before 
us the learned Advocate for the respondent 
objected to those additional grounds being 
entertained at that stage of the proceedinga 
and weruled that the objection was well 
founded. 

Some of the additional grounds go to 
the root of the whole case and impugn 
the validity of the preliminary decree passed 
by the Subordinate Judge and confirmed 

. by the Divisional Judge; and ав in the 
original memorandum of appeal no objec- 
tion whatever was raiged to the preliminary 
decree, it is too late iu the day for the 
appellants to contest its validity. The other 
additional grounds taken are of a similar 
character and we could not possibly rce 
our way to allow the defendante’ Counsel 
to argue tEcm nt this stage. 

Of ihe grcurds ccn‘ained in the written 
memorandum cf appeal ihe first has been 


given рр as uptgnable; and the secopd 


e 
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ground has, in our opinion,no force. The 
respondent apparantly &ssigna3l his deoree 
to one Nandan Parshad (who has been im- 
pleaded as respondent No. 2in this appeal) 
by в registered deed, dated the 7th October 
1803, and the assignment was duly attested 
by the Subordinate Judge on the 15th 
March 1910 (page 23 of the paper-book). 
The leave of the Oourt, as contemplated 
by Qrder XXII, rule 10, Oivil Procedure 


Code, has not been given for the continu’ 


ance of the suit by the assignee, Nandan 
Parshad, and tbat being the case, the res- 
pondent had a locus stands to prosecute his 
appeal іп the lower Appellate Court. We 
accordingly overrule the second ground of 
appeal. Grounds Nos. 3, 4 and 5 may be dealt 
with together. -As we have seen above the 
question whether the appellants were entitled 
to produco rebutting evidence on tho 4th 
iasue as framed by the Subordinate Judge 
(see page 10 of the paper-book) was left 
undecided by Mr. Martineau ; but his auc- 
cessor, Mr. Thompson, has, upon careful 
consideration of the statements of the ap- 
pellants’ Counsel, Mr. Rang Lal, in the Sub- 
ordinate Judge's Court and of the orders 
passed by the Subordinate Judge regarding 
the production of evidence by the appellants 
at various stages of the proceedings in 
the- guit, come to the conclusion that the 
appellants had had ample opportunity of 
producing all the evidence they could pro- 
duce on the 4th issue, that up to the 7th 
November 1909 their Counsel had no desire 
to: produce any such rebutting evidence 
‘and that the application made by their 
Counsel on the 16th November 1909, on 
which date the case was fixed for argu- 
ment, was made too late. After hearing 
the appellante’ learned Oounsel on this 
point, же think that Mr. Rang Lal’s statement, 
dated the lst October 1909, before the Sub- 
ordinate Judge is conclugive against -the 
appellants. On that date Mr. Rang Lal 
said :— 

" Wa wish to give evidence on this point 
only that tbe accounts nre correctly kept 
according to the custom of Gujerat. We 
do not wish to produce any other evidence. ” 


This statement clearly shows that Mr. 
Rang Iml desired to have an opportunity 
to adduce evidence only regarding the cor- 
төсёпевз of the appell&nts! ~account-books 
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according to. the Gujerat method of keep- 


ing &ooounis and that he had , closed his 
evidence on all other points. (Тһе appel- 
lants were bound to adduce their whole 
evidence on the 4th issue inasmuch as, if 
their accounts were held to be not regularly 
kept, it was for them to show, apart from 
the entries in their account-books, how 
much income had been realized by them 
from the sale of spectators’ tickets ; the 
onus of the 4th issue did not lie on the 
respondent and it is wrong to say that 
after the respondent -had finished his 
evidence on all the issues, the appellants 
were entitled to adduce rebutting evidence 
on the latter part of the said issue No. 4. 
The matter has been discussed by the Sub- 
ordinate Judge st pages 10 and 11 and by 


the Divisional Judge. (Mr. Thompson) at. 


pages 26 and 27 of the printed paper-book, 
aud we agree in the view of the Divisional 
Judge that the Subordinate Judge was 
justified in refusing to allow the appellants 
to adduce further evidence onthe 4th issue 


"after they bad closed their evidence. This 


disposes of the 8rd, 4th and 5th grounds of 
appeal, 


There is much force in the 6th ground, 


of appeal, and after hearing argumenta on 
this ground we think that the lower Ap- 
pellate Oourt was wrong in giving credit 
to the respondent for the. value of the 
benches alleged to have been made by him 
in pursuance of the agreement of the 11th 
November 1902. The Courts below passed 
& preliminary decree in favour of the re- 
spondent for dissolution of partnership and 
rendition of accounts, on the ground that the 
partnership between the parties being 
for a fixed term the respondent could not 
be expelled by the appellants during such 
term for апу cause whatever. The affect 
of this finding is that the respondent is 
entitled to demand from the appellants an 
account for the partnership and to claima 
seven-auns share in the profits thereof. But 
it is clear from the circumstances of the case, 
as set forth in the beginning of this judgment, 
that the respondent did not makea reasonable 
and бона fide effort to perform his part of 
the contract and that the appellants were, 
therefore, obliged to complete their contract 
with the Municipal Committee by employing 
their own workmen to prepare stands and 


M 
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benches, ete., for the Proceasion Day. The 
appellanta were not bound to wait till the 
Procession Day and see if the respondent 
would supply the necessary benches’ and 
stands, etc.,and as the respondent did not 
carry out his part of the contract by the 
15th December 1902, as he had undertaken 
to do in his registered letter of the 10th 
December 1902, the appellants were justified 
in acting as they did in the way of providing 
the necessary seating accommodation for 
spectators on the Chandni Chouk patri. In 
these circumstances as the contract of part- 
nership could not legally be put an end to by 
the appellants (and the lower Oourts’. finding 
on this point has been accepted as 
correct by the appellants), all that the 
respondent can reasonably ask the Oourt 
to hold is that he is entitled to his share of 


^ the net profits of the partnership which 


have been received by the appellants. The 
appellants are not legally liable to the 
fespondent for the loas, if any, which he 
has incurred in endeavouring to carry out 
his part of the contract in a manner which 
was not justified by the terms of the agreement 
between the parties. We, therefore, hold that 
the Oourts below have erred in allowing 


"Ra..1,800 to the respondent in respect of the 


price of 1,300 benches which the respondent 
ів held to have made for the  Prooession 
Day. 

There remains the question whether the 
Divisional Judge is right in allowing Ra. 
14,000 to the respondent as his share of 
the profits of the partnership. This question 
has been discussed at great length by the 
learned Judge at pages 28 to 31 of the printed 
paper-book ; and after giving every weight 
to his findings on the various points 
cannected with this question which ‘have 
been dealt with by him, we are of opinion 
that he is not right in the conclusions at 
which he has arrived on those points. To 
begin with, we may say st once that we 
agree with the Divisional Judge in holding 
the appellants’ account-books as unreliable. 
Mr. Kirkpatrick, who wasappellants’ Counsel 
in the Divisional Court, conceded that the 
appellants’ accounts had not been regularly 
kept and therefore could not be relied on, 
and acting upon that admission the Divisional 
Judge has ignored the appellants’ accounts 
in discussing the question of the income 
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and expenditure of the partnership business 
in question. This was a perfectly reasonable 
course to adopt, and having looked at the 
appellants’ accounts ourselves, we are not 
at all prepared to accept the contention of 
the appellants’ Connsel that his clients’ 
accounts are reliable and that the Divisional 
Judge was wrong in discrediting them. 
Putting aside the appellants’ accounts, 
however, we think that the Divisional Judge 
has gone too far, in the peculiar circumstances 
of this case, in making every presumption 
against the appellanta as to the number 
of benches and chairs provided by the 
appellanta, as to the value of the tickets 
sold by them, and as to the number of 


“seats occupied by spectators on the Chandni 


Ohouk райт on the Procession Day of the 
Darbar. Taking the length of the paéré on 
which the stands were erected to be 2,963 
feet, and allowing an average space of 
about 17 inches per spectator and of 1$ feet 
for a going-way for every 50 feet of the 
pairs length, the Divisional Judge has held 
that in the seven rows of benches 14,210 
seats were occupied by the spectators, Ас: 
cording to him, the price charged by the 
appellants for the spectatora’ tickets must 
be presumed to have been Rs. 3 per seat on 
the two front rows and Ha. 2 per seat 
on the five back rows; and upon that 
basis the takings would be Rs. 20,800 for 
the five back rows and Rs. 12,180 for the 
two front rows of benches. The Divisional 
Judge has further held that presumably 
there were 1,750 chaira occupied by spectators, 
and not 1,250 as admitted by the appellante; 
and the price of a ticket for a ohair being, 
Ha. 5 the takings would be Re. 8,750. 
Thus the total number of seats, according 
to the Divisional Judge, was 15, 960, and 
the total receipts amounted to Ra. 41,930. 
The plaintiffs seven-anna share would 
thug be Ha. 18,038. So much for the gross 
income. 

As regards the oxpenditure incurred by 
the appellants on the business, the Divisional 
Judge, after critically examining the findings 
tecorded by the Subordinate Judgein his 
final judgement and in his return to 
the order of remand, has held that the 
expenditure incurred by the appellanta in 
preparing benches, stands, etc., including 
the miscellaneous charges such ва cartage, 
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eic. was not more than Re. 6,000. To 
this sum. of Re. 6,000 he. has added 
Ra. 875 as the hire of 1,750 chairs at annas 
8 per chair and also Rs. 700 which 
he considers the appellants must have paid 
to third parties as commission fee on 
the sale of tickets. From the total amount 
-thus arrived at he has deducted the value 
of the benches and stands after the Darbar 
which be has held to be { of the ‘cost 
price; and he has oome to the finding that in 
round figures Re. 5,000 was thé net ex- 
penditure incurred. by the appellants on the 
business in question. He has further al- 
lowed the respondent Hs. 1,800 by way of 
loss in respect of the 1,800 benches held to 
have been prepared by him for the Procession 
Day,- which item has, as we have already 
held, been allowed on erroneous grounds. 
The net result is that the Divisional Judge 
has held the respondent’s share of the profite 
of the partnership to be Ha. 14,000. 


After considering the whole matter very 
carefully, we think that while it is reason- 
able to allow 70 persons for every 100 feet 
of the patri length on which the stands were 
erected, the allowance of 1} feet for a gang- 
way for every 50 feet is too little, and we 
allow 3 feet for each gangway. Further, 
there is evidence to show that the tickets 
for seats on benches were not sold at the 
uniform rate of Rs. 3 per seat for the first 
two rows and of Rs. 2 per seat for the re- 
maining five rows. According to the notice 
published by the Municipal Committee on 


the 21st Ootober 1902, the Ohandni Chank 


patri on which the stands were to be erected 
was divided into four sections, the first and 
the fourth sections measuring 1,654 feet in 
length and the second and the third sections 
“being 1,810 feet long. In this notice the 


maximum charge for seat in the first and . 


fourth sections was put down at Ба. 2 and 
that for a seat in the second and third 
sections at Re. 3. In our opinion it would 
be reasonable to allow in the firstand fourth 
sections Ra. 2 per seat for the three front rows 
of benches and Re. 1 per seat for the four 
beck rows. Ав regards the second and third 
sections, Re. З per seat should be allowed for 
the two front rows and Rs. 2 for the five 
back rows. Working upon this basis, we arrive 
at the following results :— 
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which the length is 1,654 feet, the seating 
accommodation after making allowance for 
gangways, would be 1,092 seate in each row; 
and assuming that’ every seat was occupied, 
as in the circumstances of the cage we 
must presume, the takings for the two sections 
in question would be Rs. 10,920. 


(2) Similarly the seating accommodation 
in the second and third sections would be 
866 seats in each row, and the takings at the 
rates specified above would be Вав. 18,856. 
The total takings for all the seven rows of 
benches in the Ohandni Ohauk would thus be 
Ra. 24,776. 

As regards the number of chairs occupied 
by the spectators, the Divisional Judge is, in 
our opinion, wrong in presuming tbat there 
were 1,750 chairs and not 1,250. Muhammad 
Ali, appellant, has stated on cath that 500 
chairs were supplied by his firm to the Munici- 
pal Committee on a separate contract, and this 
statement is borne out by an entry in his books 
“and has in по way been rebutted by the respon- 
dent. We, therefore, take it that only 1,250 
chairs were provided by the appellants for 
the spectators in front of the benches, and we 
must assume that all these chairs were ocou- 
pied. As the price of a ticket for s/dhair was 
Rs 5 the takings would amount to Ra. 6,250. 
Adding this sum to Ra. 24,776 mentioned 
above, we find that the total income from the 
takings was Ка. 31,026, the plaintiff's share of 
which at seven annas in the rupee would be 
Вв. 13,574. à - ` 


Ooming to the question of expenditure, we 
have no reason for differing from the con- 
current finding of the Oourts below that the 
total expenditure incurred by the appellants 
in providing benches, stands, &c., was Hs. 
6,000. To this we must add Ва. 625 as the 
hire of the 1,250 chairs at annas 8 per chair 
and Rs. 700 as the amount of the commission 
fee paid by the appellants on the sale of the 
ticketa, the total expenditure thus being Hs. 
7,825. From this amount we must deduct 
Rs. 2,600 which, according to the Courts 
below, was the value of the benches, &o., left 
in appellants’ hands after the Darbar. The 
net expenditure, therefore, comes to Ra. 4,725. 

The plaintiff's share of the income as 
we have noted above, Ha. 13,574, and from 
this sum we have to deduct the sum. of 
Ra. 4,725 which was expended by the appel- 


(1) In the first and fourth sections, of lauta in'carrying out their contract with the 
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Municipal Committee. The belance to which 
the respondent is entitled is thus Rs. 8,849. 

There remains the question whether on this 
sum of Rs. 8,859 the respondent is entitled 
to any interest. In his plaint the respondent 
did not olaim any interest on the amount 
which might ultimately be found due to him by 
the appellants and he did not ask for interest 
until he filed his objections ta the report 
of the local Commissioner. Їп our opinion 
he was very much to blame in not baving 
made а bona fide attempt to perform his part 
of the contract with the appellants and the 
whole trouble was due to his unreasonable 
refusal to help the appellanta to bring toa 
"successful conclusion their contract with the 
Municipal Committee. 

The appellants were, therefore, obliged to 
put on their own workmen to do the work 
„which the respondent had undertaken to do; 
and although the contract of partnership 
between ‘the parties was not thereby 
terminated, the respondent cannot reasor- 
ably ask the Oourts to allow him interest 
on Ње amount of money which, on a settle- 
ment of accounts, is found due to him by 
the other party. We, therefore, decline to 
award any interest to the respondent on the 
sum of На. 8,849. 


For the reasons given, we accept this 
appeal and vary the decree of the Divisional 
Judge so as to reduce the amount payable 
Љу the appellants to respondent to Ha. 8,849. 
The parties will pay their own costa in 
` this Oourt, and the plaintiff will get his 
costs in the lower Courts proportionate 
to the amount decreed. 


Appeal allowed. 


LOWER BURMA OHIEF COURT. 
piles Brvision Petition No. 151 or 1914. 
; + January 14, 1915. 
Preseni: —Mr. Justice Ormond. 
Nawab ISMAIL ALI—Pwsrrrionse 


versus 
E. M. VISVANADAN OHETTY аяр 


ANOTHE&E—HARSPONDNETS. 
Ovi Procedure Uode (Act Y of 1908), О. X X1, г. 80 


—Beocution-sale, application to ect aside within time ` 
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bui after confirmation of sale, effect of-—Deposut, whether 
can be made by cheque. 

An application to set aside an execution-salo on 
the day af confirming the salo but subsequent to the 
confirmation is within time if itis within 80 deye 
af gale. 

A deposit under Order ХХІ, rule 89, must be a 
deposit in cash and nob by в cheque. 


Mr. Mya Bu, for the Petitioner. 

- Mr. Bilimoria, for Respondent No. 2. 

JUDGMENT.—The petitioner was -a 
judgment-debtor whose house was sold in 
execution under & mortgage-decres to the 
2nd respondent on the 20th June 1914. 
On the 20th July the sale was confirmed, 
and on that day the  judgment-debtor 
applied for leave to pay in the purchase- 
price of the house plus 5 per cent. and 
asked to have the sale set aside. The ap- 
plication was made at 383-30 pw! and 
was subsequent to the confirmation of the 
sale. The District Judge passed the fol- 
lowing order:— The sale has already been 
confirmed. Application rejected.” 

Onappeal to the Divisional Cours it was held 
that the judgment-debtor was out of time. The 
judgment-debtor had thirty days from the 
date of the sale. He was, therefore, in 
time, but he did not deposit the amount ; he 
merely stated that he was ready to do во 
and in his affidavit in the Divisional Court, 
it appears that he was ready to do so by 
means of a cheque on the Bank of Bengal. The 
depoait under Order X XT, rule 89, by the judg- 
ment-debtor must be a deposit in cash, which he 
has not made; and he has not shown that he 
was ready and willing to make such depoeit 
but was prevented. His Advocate contends 
that if the Judge had objected to the 
cheque he would have then tendered cash, 
but it was for the judgment-debtor to 
comply with the provisions of rule 89. 

This application is, therefore, dismissed, 
with two gold mohurs costs, 


Application dismissed. 
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BOMBAY HIGH COURT. 
OnzuduxínL Revision Appiroation No. 318 
or 1914. 
December 92, 1914. 
Present: — Мт. Justice Davar, Mr. Justice 
Heaton and Mr. Justice Shah. М 
ANANDRAO BALKRISHNA RANGNE. . 
KAR—ACcGOU£ED—AÀ PPLICAXT 
тегғиѕ 


EMPEROR—Opposire PARTY. 

Penal Code (Act XLV of 1800), ss 52, 400— Defama- 
tion — Lowers'—' [n the estimation of others! —'Good fasth! 
— Imputation, wher in good faith—Care and attention 
mu relate to occasion and circum-stances—Reason 
to belisue a thing to be true—Conviction, legality of 
—Defamation, charge of, proof of. е 

The accused felt aggrieved by an order made by 
the Mamlatdar complainant, and ashe was entitled 
todo under tho provisions of tho Land Revenuo 
Code, appealod to the Assistant Collector against 
the order praying that it may be reversed. In tho 
petition of appeal it was stated that the Mamiat- 
dar had acted towards the appellaht unjustly and 
spitefully, that in paesing the order appæiled 
against ho was actuated by personal ill- and 
malice against the appellant and thatthe Jfamlai- 
dar had in acting as he had done exercised his 
authority with a view to cause harassment and Joss 
to the appellant. The Afamlatdar charged the ac- 
^ ensed for defaming him: 

Held by Davar and Shah, JJ.—That the accused v as 
protected by exceptions 8 and 9 of section 409 of 
tho Indian Ponal Code. 

Per Dacur, J.—That asthe Mamlaldar by his previons 
conduct had given ample reasons to the accused for 
believing rightly or wrongly that ho was acting with 
porsonal ill-will against him, the imputation was 
made in good faith. 

Per Shah, J.—The care and attention required by 

law must have relation to the oocasion and the 
carcunstances and the question as to what would 
-be due care and attention must be determined with 
referanoe thereto. 
' Per Davar, J.—1t is an elementary principle 
of law which Oriminal Courts have always to keep 
in view that where o person is charged with having 
committed a criminal offence, the commission of 
that offence must be strictly proved against him, 
and every necessary ingrediont of the section undor 
"which ho is charged must bo satisfled before an 
accused person can be convicted and punished. 

To convict & man under section 409, Penal Code, 


lowered his character in of his calling or has 
lowered his credit in the ‘estimation of others’, The 
words ‘in the estimation of others’, taken in oon- 
junction with the word ‘lowers’ in Bxplanstion 4 
govern all clauses in thet provision of section 400. 
It is not sufficient for the complainant pee to 
reise а presumption that the imputation may lower 
him or may cani Merlin or intellectual character 
in che estimation of others, or that it may, in the 
estimation of others, lower his character in respect 
of his calling, or may lower his credit. These are 
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matters that must be proved. There must be proof 
-that the complainant has been lowered as to his 
character, огей! or calling, reputation or position 
in the estimation of some person or persona. 

Bhoogi Money Dosase v. Natobar Biswas, 280. 452, Б 
О. W. №. 659, dissented from. 

Per Heaton, J.—That the imputation was not 
made in good faith. 

Jt does not constitute ‘good faith’ necessar!ly that 
the person making the imputation believed it to be 
true. “Due cere and attention’ implies genuine effort 
to reach the truth and not the ready acceptance of 
an ill-natured belief. 

Explanation 4 to section 199, Penal Code, like the 
other three morely describes tho quality or nature of 
the imputation and not its actual effects. 


Criminal application for revision from an 
order passed by the Sessions Judge of Raina- 
giri, confirming the conviction but modifying 
the sentence passed by the first Olass Magis- 
trate at Malwan. 

Mr. Binning (with him Mr. А. Q. Desai) 
for the Applicant. ` 

Мг. 8. 8. Patkar (Government Pleader), 
for the Crown. 


JUDGMENT. 


Davar, J.—Rao Saheb Anant  Bhasker 
Nimkar, the тат дат of Vengurla, filed а 
complaint against Anandrao Balkrishna 
Rangnekar, in the Court of the first Class 
Magistrate of Malwan, Mr. Bijurkar, charging 
the said Rangnekar with having defamed him 
and thereby committed an offence punish- 
able under section 500 of the Indian Penal 
Code. The Magistrate convicted the accused 
and sentenced him to three months’ simple 
imprisonment and a fineof Ra. 200, and directed 
that out of the fine, Ra. 75 should be paid as 
compensation to the complainant under section 
545 of the Oriminal Procedure Code. On 
appeal, the Sessions Judge remitted the 
sentence of imprisonment, but confirmed the 
conviction and sentence of fine. Against 
this, the accused has applied to us for re- 
vision, and the record and proceedings 
having been sent for, the case has been fully 
argued before us. í 

The questions that arise for consideration 
are, whether the accused is guilty of the 
offence of defamation, and whether, if what 
he wrote amountsto defamation, the same 
is covered by any of the Exceptions to 
section 499 of the Indian Penal Code, and 
whether he is properly convicted. In tho 
course of the arguments before us, two very 
important questions have been argued 
namely, whether the proceedings in connection 
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with which the offence is alleged to have 
been committed were judicial proceedings, 
and whether tho accused is not entitled to 
absolute privilege as а party to such 
jadicial proceedings independently of any 
question of good faith governing his action. 

I propose in the first instauce to deal 
with the main question in the case, vis., 
whether the conviction is proper and ought 
to be upheld. In doing so, I must first 
consider whether the petition presented by 
-the accused -to the Assistant Collector of 
Ratnagiri against the order of the complainant 
contains statementa which are defamatory, 
and if so, whether they ars or are not 
covered. by any of the Hxceptions to section 
499. The facta which 184 to the filmg of 
this complaint are shortly these. As far 
back as 1849 a portion of certain lands in 
the village of Kochre in the Ratnagiri 
District was mortgaged to the grandfather 
of the accused by one Ramshandra Jivaji 
Bege, and under the terms of the mortgage- 
deed the mortgagors paid the assessment 
on the mortgaged portion af the land, 
ultboughthe accused was in possession thereof. 
The mortgagors had been doing so for 
about fifty years, but in 1902, the accused 
alleges, there was в dispute as to who 
should pay the assessment and the then 
Revenue Authorities decided that the mort- 
gagors should continue to pay the same. 
That order does not appear to be forthooming 
but the fact remains that the mortgagors 
- oontinued to pay the assessment till 
March 1918. About this time some new 
arrangement seems to have comeintooperation 
for the collection of revenue in the Ratnagiri 
District and^ what are spoken of as kahja 
khaias were opened, whereby the parties 
in possession of lands were primarily made 
liable to pay the asseasment to Government. 
The last instalment for the year 1912/13 
fell due in May 1918 and was not paid. 
The mortgagora’ moveable property waa 
attached in the first instance. After holding 
an investigation, the warrant of attachment 
against the mortgagors was cancelled by the 
complainant, and a warrant was issued against 
the accused to recover from him the overdue 
instalment of Rs. 6-1-4. This was on the 6th 
of July 1918. In consequence of the warrant 
the accused paid this amount. He, however, 
felt aggrieved by this order made by the com- 
plainant, Hao Saheb Nimkar, and as ho was 
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entitled to do under the provisions of the 
Land Revenue Code, nppealed to the 
Assistant Collector of Ratnagiri against 
the order, praying that it may be reversed. 
The appeal he presented was in the shape of 
a petition whioh he sent to the Assistant 
Oollector by post, and the mamlatdar com- 
plains that it is in this petition that the 
accused has made statements defamatory of 
him and thereby committed an offence for. 
which he was prosecuted and convicted. The 
petition is in Marathi. It has been translated 
and placed before пв and I have very carefully 
perused the contents of that petition. Put at 
ite highest in favour of the complainant and 
at ita worst against the accused, the defama- 
tory statements amount to this that the 
mamiaidar acted towards the appellant un- 
justly and spitefolly, that in passing the 
order appealed against he was actuated by 
personal ill-will and malice against the 
appellant, and that the mamlaidar had in 
acting as be had done exercised his autho- 
rity with & view to cause harassment and 
loss to thé appellant. The accused when 
questioned before the Magistrate admitted 
having sent the petition and admitted that 
he did make the allegations complained of 
by the mamlaidar. He pleaded that he was 
justified in making those allegations, because 
he believed them to be true and when asked 
by the Magistrate whether he did not think 
that in making those allegations his action 
came under section 500 of the Indian Penal 
Ооде, he answered that he had not exceed- 
ed the privilege given by law to aggrieved 
persons to make representions to superior 
officers. There is thus no question of the 
responsibility of the accused for the peti- 
tion he presented, and there is no doubt 
that in that petition he has charged the 
mamiaidar that in passing the order he did 
against the accused, he was actnated by 
malice and personal ill-will against him, In 
justification for his attributing personal ill- 
wil to the mamlatdar, the accused relies 
on & previous incident between himself and 
the mamlatdar, whichis fully brought out 
in the cross-examination of the complainant 
before the Magistrate, and it is most 
important for the purposes of this case 
that the facte relating to that incident 
should be carefully scrutinised and taken 
into consideration. It appears that on 
the 18th of February 1918 two. instal. 
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ments of- revenue, which became due 
in December 1912 and February 1918 
amounting in all to Ra. 32, were in @rrearn. 
The  mamlaidar went to the accused’s 
village of Kochre, sent for him and told 
him to pay up the arrears of these inatal- 
ments on that very day. The accused 
promised to pay the only due instalments 
on the next day. He did take the moneys 
to the mamlatdar on the next day, the 
19th of February, but did so late in the 
evening. The mamlatdar seems to have 
directed an hour and a half before the 
accused went to him with the money tbat 
* warrant should івѕпе for the distraint of 
the-accused’s moveable property not only-for 
the two instalments that were in arrears, but 
also for the remaining two instalments for that 
year which had not become due and super- 
added a fine of Ra. 5 in the said warrant. 
Although the accused paid the two instal. 
menta that were due, the mamlatdar in- 
sisted оп the warrant being executed 
against him for instalments that were 
not due and for the fine that waa includ- 
ed in that warrant. The accused’s moveable 
property was distrained ага sold in 
execution and the mamlatder confirmed the 
sale on the 10th of March 1913, the 
warrant having been executed on the 20th 
of February 1913. The propery attached 
was valued by the pwnch at Ra. 45 and it was 
sold for Rs. 22. The mamlatdar, complainant, 
has stated to the Magistrate that he 
thought he had no power to recall the 
warrant he had issued when the accused 
paid up the arrears of instalments, but 
went further and said that even if he had 
the power, he “had no mind torevise the 
order.” In justification for thia action, the 
mamlatdar says that he acted as be did 
towards the aconsed “with intent to make 
в deterrent example in a cass.” He admits 
that there were other people in the village 
who were equally in defaultas the acoused, bnt 
pleads that he selected the accused because 
his name was first in a list of about ten 
or twelve persons that was handed oyer 
to him and who were alleged to be pro- 
minent defanlters. This list was called for 
by the Sessions Judge, but has not been 
forthcoming. This conduct of the complain- 
ant though strictly legal was, in the opinionof 
the Magistrate, “ exceptionally stringent and 
invidious” and in the opinion of the Sessions 
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Judge was “of questionable propriety.” 
The details of the acticn of the mamlatdar 
are clearly brought out in Lis cross-examina- 
tion ‘before the Magistrgte by the accused’s 
Pleader, and it is unnecessary to discuss 
them here with apy further elaboration. 
The accused proved this incident of 
February, preceding the order of the 
Magistrate of July against which he 
appealed, as justification for his belief that 
the mamlatdar was actuated by personal ill- 
will against him in acting as he did. 

Теве being the facta in the case, I will 
now turn to consider whether in the first 
instance the accused has been. proved 
guilty of having committed the offence 
of defamation, quite apart from any que- 
tion of the offence, if any, being excused 
or covered by any of the Exceptions to 
section ‘499. Under this section a person 
is said to defame another when “by words... 
intended to be read” he... "makes or publishes 
any imputation concerning any person intend- 
ing to harm or knowing or having reason 
to believe that such imputation will harm! 
the reputation of such person.” This descrip- 
tion of the offence of defamation is governed 
by certain Explanations and Exceptions, 
and unfortunately, as 16 too often happeus 
and as it has happened in this case, sufficient 
attention is not paid to the governing clauses 
of Explanation 4, to this section. This Bx- 
planation in clear and explicit terms lays 
down that "no tmputation,” ruch as is referred 
to in the section, ‘te said to harm а person's 
reputation unless that smputation directly or 
indirectly, in the estimation of others, lowers the 
moral or tntellectual character оў that person, 
or lowers the character оў that person tn respect 
of iwts...calling, or lowers the credet of that 
person." It is an elementary principle of law, 
which Criminal Courts have always to keep 
in view, that where & person is charged with 
having committed a criminal offence, the 
commission of that offence must be strictly 
proved against him, and every necessary 
ingredient of the section under which he is 
charged munt be satisfied before an accused 
person сап be convicted and punished. 
Therefore in this case, before the conviction 
of the accused can be sustained, it must 
be shown that the complainant has proved 


_that what the aconsed wrote in his petition 


has directly or indirectly lowered his moral 
or intellectual character or has lowered his 
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cbaracter in respect of his calling or has lowered 
his credit | ‘in the estimation of others.” 

The words "in the estimation of others" taken 
in conjunction with the word "lowers" iu 
Explanation 4 govern all clauses in that 
provision of section 499. There is по 
evidence whatever in this casó even alleging, 
much less proving, that the complainant, 
Rao Saheb Nimkar, has been lowered in the 
estimation of any person. It is most essential 
to remember that the word used by the 
Legislature is lowers" and not would lower” 
or "is likely to lower" or “tending to or 
intended to lower." It is not, therefore, 
sufficient for & complainant merely to say 
that the allegations he ‘complains of have 
harmed or are likely to harm or were intended 
to harm his reputation in the -estimation of 
others He mustprore this before he can 
obtain a conviction. It is not sufficient fora 
complainant merely to assert that the allega- 
tions against him have caused him annoyance, 
harassment or mental worry. His not suff- 
cient for him merely to raise & presumption 
that such imputations may lower him or may 
lower his moral or intellectual character in 
the estimation of others, or that they may, 
in the estimation of others, lower his 
character in respect of his calling, or may 
lower his credit. These are matters that 
must be proved. In this case there is 
absolutely no proof whatever of all the 
requisites necessary before a conviction for 
defamation could be obtained. 1 have care- 
folly gone through the whole of the proceed- 
inga before the Magistrate. Besides the com- 
plainant himself, two other witnesses have been 
examined. Vithal Krishna, the sheristedar 
of the officer to whom the appeal was pre- 
sented, depores to the receipt of the petition 
by post, of its being read by ths sddressep 
and of its being seut to the mamlatdar of 
Vengurla for report. All he says is he read 
jt and the Barnishi Karkun read it, and not 
one word more. The second witness, Mukund 
Gopal Thucker, the Kulkarni of Kochre, 
merely proves the handwriting of the acoused 
and his solvency and deposes to nothing else 
thet is relevant in tbe case. There is not 
even an effort made to prove that the com- 
plainant has been lowered as to his character, 
credit or calling, reputation or position in 
the estimation of any single individual. 
Having regard to the requiremeuts laid down 
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by Explanation 4 to section 499, L have come 
to a very clear conclusion that, on the evidence 
adduced before the Magistrate, he ought not 
to have convicted the aconsed of having com- 
mitted the offence of defamation, and this 
Court-could not confirm the conviction. The 
accused may have, in writing his petition, been 
guilty of any other offence, such ав using 
abusive language or insult or any other 
offence, but he is clearly not guilty of defama- 
tion as defined in section 499 of the Indian 
Penal Code. 

While coming to this conclusion, [am not 
unaware of the fact that in the case of 
Gobinda Pershad Pandey v. Garth (1), 
Mr. Justice Prinsep has expressed a view of 
the law of defamation that is in conflict 
with my view of the requirements of section 
499. Referring to the Sessions Judge, Mr. 
Pringep observes:— 

"He seems, however, to have followed the 
Magistrate into an error regarding the’ 
evidence necessary to prove the offence of 
defamation, for he pointa out that there 
is no evidence to show that the complainant 
has been injuriously affected by such alleged 
defamation. That, however, is not necessary 
to constitute an offence of defamation as 
defined in section 499, Indian Penal Code. 
The law requires merely that there should 
be an intent that the person who makes or 
publishes any imputation shonld do so intend- 
106 to harm, or knowing or having reason to 
believe that such imputation will harm, the 
reputation of such person.” 

I am entirely unable to agree with the 
learned Judge's view of the law as laid 
down by section 499. It seems to me that 
the view taken by the Sessions Judge in 
that case was quite correct and that when 
Mr. Justice Prinsep stated his view of the 
requirements of section 499 of the Indian 
Penal Code, he entirely ignored or overlooked 
the provisions of Explanation 4 to section 
498. There is no reference whatever to the 
limitations imposed by that Explanation, and 
reading the case under reference, one would be 
led to believe that section 499 stood by iteelf 
in the Statute Book without the explanation 
to which I have referred. The judgment, 
again, loses all force and importance by the 
fact that the learned Judge in pronouncing 


(1) 28 C. 63, 5 C. W, N. 810, 
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his opinion does not give one single reason 
for his dictum that it was not necessary to 
constitute an offence’of defamation that the 
complainant should prove ;that he was 
injuriously affected. It must also be noticed 
that this view of the learned Judges is purely 
obtier, the question before them not being 
what were the requisites to constitute the 
offence of defamation, but whether the proce- 
“dure followed by the Sessions Judge was 
correct under the provisions of the Oriminal 
Procedure Code. With all my respect for 
the learned Judges who decided this case, I 
cannot persuade myself to a belief that the 
view of the requirements of the section taken 
by the learnd Judges in this case is the right 
view. - It is interesting to note that in the 
game volume із reported a civil case of Bhoont 
Money Dossee v. Natobar Biswas (2) decided 
hy Mr. Justice Harrington. In that case 
the plaintiff Bhooni Money Dossee proved to 
the satisfaction of the learned Judge that 
the defendant Natobar Biswas had publicly 
addressed the following words to the plaintiff 
in the presence of several persons:— You are 
unchaate, you are a prostitute: І will publish 
before the caste people that you are a - 

. Vitute, and stop invitations to you. I took 
you to the garden house at Kalighat and had 
illicit intercourse with you." The woman 
filed & suit to recover damages from the defend- 
ant for malicious slander. The learned 
Judge found on the evidence as a fact that 
the slander complained of -was spoken of and 
published by the defendant. He further 
found that the words were not merely 
vulgar abuse bnt conveyed a distinct imputa- 
оп of unchastity and alleged a specific 
charge of an act of immorality. He, how- 
aver, dismissed the suit with costs, holding 
the worda were not per se actionable and 
no damage in fact was alleged or proved. 


If both the cages are correctly decided, we 
have this anomaly before us that a party 
against whose character and morality the 
véry gravest imputations are publicly made 
would have no remedy in a Civil Court, unless 
he or she proves the actual damage, where- 
as according to Mr. -Justice Prinsep, the 
same party could obtain а conviction in a 
criminal case without proving that he or she 
was injuriously affected,” for he says such 


(2) 28 C, 452,50 W.N 0*0, . 
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proof "is not necessary to constitute the 
offence of defamation.” I find it impossible to 
believe that that could have been the inten- 
tion of the Legislature when framing section 
499 and attaching thereto Explanation 4, 


But assuming for argument’s sake that the 
requirments of the section and Explanation 
4 were satisfied, the next question that arises 
is, whether the petition presented by the aconsed 
contained imputations which were made in good 
faith for the protection of the accused’s own 
interests ond whether they were made to n 
person in lawful authority over the complain- 
ant. In order to claim the protection given 
by Exceptions 8 and 9, the accused must prove 
his “ good faith." Section 52 provides that 
nothing is said to be done ‘or believed in 
good faith which is done or believed without 
due care and attention. It cannot be dig- 
puted in this case that the Assistant Colleot- 
or to whom the appeal was presented was & 
person in lawful authority over the mamlat- 
dar, for he had the power to revise, re-call or 
reverse the order of the mamlatdar against 
which the accused appealed. It cannot also 
be disputed that the accused in presenting 
his appeal was protecting his own interests. 
Did he doand say all he did and said in good 
faith? Tfhe did, he would be protected under 
Exceptions 8 and 9 to ssetion 499. The 
mamlatdar admita that there ' has been 
no private quarrel or personal ill-will bet- 
weon him and theaccused. The accused has 
no doubt attributed . psrsonal ill-will and 
malice to the complainant. The Sessions 
Judge in his judgment asks в very pertinent 
question. He says: The question is whe- 
ther в reasonable man in the appellant’s 
position ould have believed, when making 
the petition of appeal, that the mamlatdar 
had been moved by malice to take the step 
that he did take, to recover the sum of 
Ba. 6.” : 

Jt is a pity that the learned Judge did not 
follow up this question and seek for its an- 
awer in the * own conduct. My 
answer to this question is in an emphatic 
affirmative. The momlaidar by his previous 
conduct had given ample reason to the ac- 
ouned for believing rightly or wrongly that he 
was acting with personal ill-will against him. 
According to the Magistrate, tis conduct 
towards tho accused was invidious &nd ex- 
geptionally stringent,” According to the 
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Seasions Judge, his conduct towards the so- 
pused was “of questionable propriety.” He 
selecta from the whole village in which there 
were numerous defaulters the accused and 
makes him в victim in order to seta “de- 
terrent example” to other people. No 
Government officer has a right to act to- 
wards a subject with undue or unecessary 
harshness in order that other people may 
take anexample by it.” The aconsed had 
paid his assessment regularly for years, and 
поё even a notice had been served on him be- 
fore being called upon to pay. The assess- 


ment had fallen into arrears because ad. ` 


mittedly the village accountant was in- 
experienced and incompetent, and the delay 
in the recovery of the aaseasment was entirely 
due to this cause. The accused only asked 
for a day’s time, he tendered payment with- 
in less than a couple of hours of the issue 
of the warrant against him, he paid all that 
was due by him and yet, because the law 
allowed him, with unnecessary harshness 
the mamlatdar proceeded to sell the man’s 
property for moneys that were not due. Not 
content with that he imposed and levied a 
fine. The accused’s property was sold for 
half the value which waa placed upon it by 
the punoh. The mamlaidar’s statement that 
he believed that he had no power to re-call 
the warrant is, to my mind, an idle pretence. 
.]t is equally a hollow pretence when he 
tells the Magistrate that the value placed 
on the property of the accused by the punch 
was higher than the real value. Не confirms 
the male days afterwards. He confesses that 
even if he had the power, he would not have 
re-oalled the warrent. He fails to prove 
that he selected this man because his name 
was first in some list which was handed to him 
but which is not now forthcoming. 

Having regard to all these facta, I have no 
hesitation in holding that the accused had 
the gravest reasons for believing that the 
mamlatdar was actuated by malice and per- 
sonal ill-will towards him in the present 
instance The mamlatdar’s action in February 
had been most oppressive, and under these 
circumstances it seems-to me astonishing 
that Government should have sanctioned the 
acoused’s prosecution and paid the expenses 
of it. Having regard to all these facts, 
I am very olearly of opinion that even 
if the offence of defamation had been proved 
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agninst him, the ncoused is protected under 
Exceptions’ 8 and 9. 

An extremely unsavoury feature of this 
case is the order ofthe Magistrate, Mr. 
Bijurkar, awarding Ва. 75 ва compensation 
to the mamlaidar out of the fine which he 
imposed upon the accused. The complainant 
had not been put to the expense of one pice. 
The harassment, annoyance sad hardship 
was all the accused’s and none of the 
complainant’s, and yet the Magistrate assesses 
the mamlaidars mental worry at Ra. 75 
and awards that sum to him out of the fine 
imposed by him on the soused. Quite 
apart from any consideration of its legality 
thia order is one that, in my opinion, never 
ought to have been made by the Magistrate. 
І аво think it very necessary to say that 
in my opinion even if the accused had 
been guilty of the offence charged against 
him, the sentence of three months’ simple 
imprisonment was absolutely and wholly 
uncalled for and was quite out of proportion 
to the particular offence charged against 
the accused. ' . 

Having regard to the view I take of this 
саве, it is quite unnecessary to disonss the 
other question whether the petition in 
question was presented in the course of 
judicial proceedings and whether the absolute 
privilege accorded to a party to judicial 
p i under English Law is or ia not 
applicable to the present case. 


I would acquit the _всопзей &nd order 
that the fine should be refunded to him, 
and the compensation, if paid, to the oom- 
plainant be re-called from him. à 


І cannot conclude this judgment without 
expeasing my very deep regret that in this 
casa my views are not in  &eoord with . 
those of my brother, Heaton. The great 
experience of my learned colleague in 
the administration of oriminal justice in 
the Presidency entitles his views to be con- 
sidered with the greatest reapect. lam quite 
aware of the diffloulties pointed ont by 
him as to Explanation 4 in his judgment, 
which he has been good enough to let me 
goo. My diffloulty in accepting those views 
liga inthe fact that the Legislature has in 
express terms laid down what is necessary. 
to constitute the offense of defamation and. 
as long as the explanation remains on the 
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Statute’ book, it cannot be ignored nor its 
importance and significance minimised by 
Oourts administering criminal law.  - 
Haatox, J—In this case as I have the 
misfortune, which I very greatly regret, to 
differ from my learned colleagues, І must 
say afew words asto my own view of the 
case. The petition we are concerned with, 
besides describing the order of the mamlatdar 
in effect as harsh and unjust, sttributes to 
the mamlaidar personal spite. Apart from 
that the petition might be taken as 
criticising merely the order made by the 
officer and as not reflecting personally on 
the officer himself. But when personal spite 
is attributed, the matter is taken into the 
region of personalities and has to be dealt 
with as such. To attribute personal spite to 
a mamlatdor in the performance of his duties 
isa very grave imputation. If true, it would 
subject the Mamlatdar to the possibility of 
diamiasal ; to the probability of degradation 
or stoppage of promotion; and to the cer- 
tainty at least of & very severe reprimand. 
A person who impntea sucha thing toa 
mamlaidar must be taken to intend harm to 
his reputation. For, I cannot conceive why 
such a thing should be said in а written peti- 
tion unless it was intended to harm the 
officer’s reputation, in other words, to re- 
present his conduct as improper and induce 
his official superior to believe it to be sò. 
It seems to me, therefore, that the case, 
unless covered by some exception, falls 
precisely within the definition of section 
499 of the Indian Penal Code. Both of my 
learned colleagues think, howeyer, that the 
case is covered by one or other of the 
Exceptions and one of them thinks that, in 
consequences of the provisions of one of the 
explanations, the evidence in the case falla 
short of proof of the offence. He relies on 
Explanation 4. Му own opinion is that 
Explanation 4 like the other three 
merely describes the quality or nature of the 
imputation and not ite actnal effects. To 
illustrate what I mean, I would suppose 
that a Judge of this Court is acoused by 
some entirely unimportant and insignificant 
person of taking bribes. It would very prob- 
ably be quite imipoagible for the Judge to 
prove that  hid--charaater . was &otually 
lowered by this ‘imputation: The obvious 
want of ‘trath,-cbupled- with the entirely in- 
significant character of the slanderer, wee 
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probably make it impossible for the Judge 
to prove that his character was lowered in 
the estimation of any one whatever. And yet 
if Explanation 4 relates to the effects 
of the imputation and not merely to its 
nature or quality, in the case I have sap- 
posed it would be impossible to convict the 
slanderer of-the offence of defamation. I . 
think, therefore, both from the words used 
and from the general intention of the law 
that Explanation 4 does not provide 
any diffculty in the way of upholding the 
conviction. Nor do I think that the case is 
covered by any of the exceptions. It can 
only be oovered by them if the words oon- 
stituting the imputation were used in ' ' good 
faith." “Good faith" is defined in the Penal 
Oode ва meening that; which is done with 
due care and attention. It does not constitute 
good, faith necessarily that the person mak- 
ing the imputation believed it to be true. 
“Due care and attention” implies genuine 
effort to reach the truth and not the ready 
acceptance of am ill-natured belief. In the 
case before us, I think that the language of 
the petition is the language of irritation, that, 
it voices the grievance of the petitioner and 
not the reasonable reflections of even. an 
ordinary man. That being so, I do not 
think the ifnputation, gross ав it ig, can be 
said to have been made in good faith. That 
iB the positive conclusion at which I have 
arrived after considering the petition , itself 
and the conduct of the mamlatdar as elicited 
from his cross-examination. It would, I 
think, ordinarily have been enough to say 
that I saw for myself no good reason for 
supposing that tho lower Courts were wrong 
in their conclusion that the imputation was 
not made in good faith. But having regard 
to the views оѓлпу colleaguea, I think it better 
to expresa a positive opinion of my own. 


Sman, J.—I agree that in this case the oon- 
viction and sentence should be set aside and 
the fine, if paid, refunded. 


I hold with my brother Davar that the 
acoused is protected by Exceptions 8 and 9 
of nection 499 of Indian Penal Code. І do 
not consider it neceasary to give my reasons 
in detail for this conclusion as, generally 
spedking, I agree with the reasons given by 
my learned brother in his judgment for hold- 
ing that the case is covered by Ixooprions 8 
and 9. 
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There could be no doubt in this case that 
the accused was acting in pursnance -of a 
remedy allowed to him by law aud presented 
the petition of appeal tothe Tribunal authorised 
by law to entertain it. It is also clear that 
he was acting for the protection of his own 
interest. The only question, therefore, with 
reference to the applicability of the exoep- 
. tions is whether he acted in good faith. 15 
seems to me that the lower Courts in dealing 
. with the question of good faith have ap- 
proached the question from a wrong point of 
view and have failed to give effect to the 

circumstances under which and the occasion 
on which the accused is found to have acted. 
There is nothing in the case to show that he 
was acting otherwise than in good faith, 
and the facts, in my opinion, clearly point 
to the conclusion that he was acting in 
good faith, that is, with such care and atten- 
tion as could be reasonably expected of him 
under the oircumstances. The intrinsic 
evidence afforded by the petition itself fails 
to show thatthe accused did or believed 
anything without due care and attention. 
The care and attention required by law must 
have relation to the occasion and the cireum- 
stances, and the question as to what would 
be due care and attention must be deter- 
mined with reference thereto. I am, therefore, 
of opinion that the aconsed ought to be 
acquitted, In this view of the case, it is un- 
necessary to expresa any opinion as to the 
other important points arising in this appli- 
cation. 

Üoneiciton and sentence set aside. 


PUNJAB OHIEF COURT. 
CRIMINAL ÁpPEAL No. 552 or 1914. 


August 1,1914.  , 
Present:—Mr. Justice Chevis and Mr. Justice 
Shadi Lal. 

JOWALA SAHATI-—OCoxVIOT—AÀ PPRLLAXT 
versus 


EMPEROR —Respoxpenr. 

Burdenos Act (I of 1872), за. 6. 122—Hearsay 
evidcnes—Stateinant by by-stander—-Huasband and 
wife, Communtoaions beticeen 

A rtatement by a person alleged to be the eyo- 
witness of а murder mado to persons who came 
to the scene of occurrence after the murderers had 
ipft the place, cannot be proved against the accused 
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for the purpose of showing that their names were 
mentioned as murderers. 

In order to make the statement of a by-stander 
admissible, 16 must have been made, as contemplated 

section 6 of the Evidence Act and illustration 

а) to it, at the time the transaction was taking 
place, or so shortly before or after it as to form 
pert of the transaction. If the transaction has 
terminated and then the statement is made, the 
statement ія irrelevant. The admissibility is depend- 
ent on oontinujty. 

The evidence of the wifo of the accused aa to 
certain commmnicaidons between her and her husband 
is inadmissiblo under soction 122 of the Evidence 
Act, 


Appeal from the order of the Sessions ` 
Judge, Shahpur Division, at Sargodha, dated 
the 9th Jnne 1914, convicting the appellant. 

The Hon'ble Mr. Muhammad Shaft, K. B., 
and Mr. Nanak Ohand, for the Appellant. 

Mossrs. Faslt-Hussain, Jai Gopal Sethi, 
and Diwan Bahadur Dawlat Ram (for the 
Government Advocate), for the Respondent. 


JUDGMENT.—The Sessions Judge of the 
Shahpur Division haa convicted Sajawali, 
Muhammad and Shera of having murdered 
Sajawal alias Tali on the night of the 26th- 
27th of April 1914 at Mansa Gujranwaln 
by striking blows on the head and throat 
with an axe and Jowala Sahai of having 
abetted the murder, and has sentenced each 
of the four accused to death. All of them 
have preferred, through Counsel, appeals to 
this Court from the order of conviction, the 
first three- named persons, Appeal No. 558 of 
1914 and the last-named, Appeal No. 552 of 
1914. Thecase is also before us under 
section 974, Criminal Procedure Oode, for 
confirmatien of the capital sentences. We 
have heard lengthy arguments by Messrs. 
Pestonji Dadabhai and Muhammad Shafi for 
the appellants and Mr. Fazl-i-Hussein for 
the Crown, given our most careful consider- 
tion to what these gentlemen had to urge 
before us and to the evidence on the record 
and come to the conclusion that the evidence 
does not establish the guilt of the accused 
and that their appeals must succeed. 


The case for the prosecution is stated in 
axtenso in the judgment of the learned 
Seasions Judge and need not be repeated 
here at great length. 1% is clear that there 
was bitter enmity between the deceased Tali 
and each of the four accused. The facts in 
support of this allegation of the prosecution 
are fully given by the Sessions Judge (vids 


& 
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pagea 40-41 of the .paper-book) and borne 
out by ihe record. But enmity, while it 
supplies a motive on the part of the accused 
for cominitting the crime, constitutes at the 
same time a strong incentive for implicating 
falsely or suspecting persons who were not 
on good terms with the deceased and the 
members of his family. This is ап aspect 
of the case which has to be borne in mind in 
weighing the evidence for the prosecution. 
Another fact which has been prominently 
brought to our notice is that the four accused 


were not the only persous in the village who. 


were inimical to the deceased. It seems 
that he was & man often giving trouble to 
other persons and even the qualified state- 
ment made by his brother, Ali, does | not 
give him a good character. AJi saya: “My 
brother was perhaps a badmash and that 
was perhaps why he was called Tali,” and 
the learned Sessions Judge correctly des- 
oribea the deceased's relations with bis co- 
villagers when he observes: “The deceased 
Tali, who appeared only recently before me in 
n forgery case against в puiwari, appears to 
have been a man of a high-handed disposi- 
tion, and there can be little doubt that he 
was doné to death as he had made the lives 
of many people in the village more or leas 
intolerable.” 


With these preliminary observations we 
now proceed to deal with the case against 
the accused. The story for the prosecution 
is that the four accused conspired together to 
murder Tali, three of them, namely, Sajawali, 
Muhammad and Shera, were to attack and 
kill him and the fourth accused, Jawala 
Sahai, was to remain in the background and 
supply the funds for defending the criminals 
and other necessary purposes. In pursuance 
of this conspiracy Jawala Sahai on the 
evening of the 26th of April visited Sajawal’s 
house to call him and took the latter away. 
The three accused, Sajawali, Muhammad 
and Shera after midnight and before dawn 
went armed with axea to the courtyard 
where the deceased was sleeping and killed 
him by striking blows on the head and 
throat. They then went to a well outaide 
the abadi, were seen on the way by Ditta; 
& tenant of the deceased, and remained 
there with Jawala Sahai until they were 
arrested on the afternoon of the 27th of 


April, There was an uproar in the courtyard 
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and the mother, the two wives of the de- 
ceased, Dittu, Musammat Jawai, who is the 
wife of Sajawali accused and the sister of 
the deceased, and other persons were 
awakened by the noise and oame to the 
scene of the murder. Ram Ditta, a private 
patwart of the deceased, also heard the ontery, 
went to the place, saws large crowd there 
and then left it to send some one to fetch 
АН, brother of the deceased, who was away 
at Shahpur, and to make the report at the 
Police Station. He met Ramzan chaukidar 
in the lane and told him to go to АП and 
inform him that his brother had been killed 
and also either to report himself аў the thana 
orto get Alito doit. Ramzan atonoe went 
off to Shahpur, informed Ali of the occurrence 
and recorded & report at the Police Station 
there at 94. M. The Police arrived at the 
Boene in the afternoon and began the usual 
investigation, which resulted in the prosecu- 
tion of the four acoused. 


This, in brief, is the version of ths prosecu- 
tion and the medical evidence shows conclu- 
sively that three blows -were inflicted on 
the head and throat of the deceased with a 
sharp-edged weapon like an axe and that 
death was due to the wound on the head. 
There is no doubt whatever that the deceased 
was murdered, and the only question for 
determination is whether the appellents 
committed the crime. Before dealing with 
the evidence it-is necessary to взу a few” 
words with respect to the first information 
report. Itis to be noted that it does not 
mention the accused either as the actual per- 
petrators of the crime or as suspects. In fact 
it does not state as to how or by whom 
Tali was killed and the reason. given by 
Ramzan for this omission is that Ram Ditta, 
who sent him to report the occurrence at 
the thana, did not say who had murdered 
ihe decéased. Nor did he himself inquire 
as to the offenders, though hb had been 
awakened by the outery, came near to the 
house of the deceased and heard that Tali 
had been killed. We consider this reason 
assigned by Ramzan for the omission of 
the names of the appellanta in the first 
report as wholly unsatisfactory. It must 
be remembered that Ham Ditta was the 
private patwart of the deceased and probably 
knew that it was most important to state 
in the first information report to the Police 
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all the facts whioh were known at that 
time and that their suppression waa likely 
to be used against tho prosecution. Now 
it appears from the evidence for the 
prosecution that a large number of persona 
had been awakened by the “hal! hal!” and 
had assembled in the courtyard where 
the murder had been committed. And 
Ram Ditta himself says that he saw a 
large crowd there. Dittn, it seems, wns 
one of the first to reach the plase and 
deposes that he stated that he had seen 
Sajawali; Muhammad and Shera going bask 
with the axes. The same remark applies 
to Musammat Jawai. In fact, according to 
the prosecution the names of all the aconsed 
were mentioned at once and if that be the 
fact it is hard to understand why Bam 
Ditta, who is an enemy of at least Jawala 
Sahai and Muhammad, two of the appellants, 
did not come to know of the murderers. 
It ів difüault to believe that neither he nor 
Ramzan made any inquiry with respec: 
to the offenders before the latter left 
for Shahpur. lt seems to ав clear thet 
the very first question which & man, after 
learning of a brutal murder like this, is 
likely to ask would relate to the persons 
by whom and to the manner in which it 
was committed. Yet we are told that 
Ram Ditta -did not at that time find 
out who had killed Tali and that Ramzan, 
who had been roused from his sleep by 
the noise, came to the lane near the de- 
ceased’s house and did not spend a few 
minutes in ascertaining the. facte about 
the crime before leaving for the Police 
Station. In view of the above considera- 
tions we are  inolined to think that the 
reasonable and probable explanation is that 
at the time when Ramzan was despatched 
to make the report the names of the accused 
had not been mentioned aa the murderers. 
In fact Raja, P. W. No. 15, who was sent 
to call Muhammad Khan, the Aalgadar, 
depores that before he left no one in the 
village told him who had committed the 
The learned Sessions Judge states 


orime. 
that "It has, owing to certain decisions, 
notably one of the Оше? Court in the 


recent Jabbi murder in this district, come 
to be regarded as‘ highly dangerous to 
mention the actual criminals in the: first 
report, because it lays it open to the 
allegation that the owe was concocted 
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before the Police &rrived." We are unable 
to say anything as io what is contained 
in the other judgments of which no parti- 
culars are given by the learned Judge, but 
as regards the Jabbi murder case (Case 


"No. 272 of 1914), we must observe that 


the judgment of the Chief Court was not 
pronounced tili the 12th of May 1914, s. e., 
about two weeks after the date of the 
report in the present case, and we fail to 
understand how that decision could possibly 
have any effect on a report made several 
days before. Further, after reading the 
judgment we do not find any remarks 
therein which deprecate the mention of 
the names of the actual offenders in the 
first report or make the slightest sugges- 
tion of that kind. The case for the pro- 
secution there failed because the learned 
Judges of this Court were of opinion that 
there was not sufficient evidence to warrant 
the conviction and made the following 
pertinent observations: “Indeed we do not 
say that any false evidence has been 
fabricated. We do, however, find that 
the evidence is not reliable. and we cannot 
support the conviction.” If, as the learned 
Sessions Judge states, there is an impression 
among the people that it is dangerous 
to ,mention the actual criminals in the first 
report, we take this opportunity of stating 
emphatically that it is altogether unfounded 
and that this Oourt always attaches very 
great importance to the statements con- 
tained in the first report, if it is recorded 
withont unreasonable delay and considers 16 
necessary that persons making the report 
should state all the details about the crime 
which are known at that time. Indeed the 
omission of the names of the offenders is, 
as in this case, urged always as a point . 
against the prosecution and this defect 
should as far as possible be avoided. 
Coming пож to the evidence against the 
accused, we find that the case for the pro- 
secution rests almost entirely on the testi- 
mony of four persons, namely, Dittu, Imam, 
Musammai Jawai and the tracker Allah 


. Rakha, the first witness implicating only 


Sajawali, Muhammad and Shera, and the 
last proving footprints of only Sajawali 
and Shera. Sardara, the only person who 
is alleged to be the eye-witness of the 
occurrence, denied all knowledge bot ‘in 
the . Committing Magistrate’s Oourt "and 
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the Sessions Court. Any 
to what he said in the morning is clearly 
ingdmissible. as hearsay, and we are 
unable to agree with the learned Sessions 
Judge that under section 6 of the Indian 
Evidence Act the statement made by Sardara 
to other persona can be proved against 
the восовеа for the purpose of showing that 
the names of Sajawali, Muhammad and 
Shera were meutioned asthe murderers. That 
section gives statutory recognition to a well- 
known rule of the law of evidence that 
facta which form part of the resgesie are 
admissible in evidence. But thia rule only 
applies when the facts are so connected 
together as to form pertof the вате tran- 
saction. As observed in Ohain Mahto v. 
Emperor (1): "in order to make the state- 
ment of a by-stander admissible,.:.it must 
have been made,as contemplated by section 
6 and illustration (a) to it, at the time 
the transaction was taking place or so shortly 
before or after it ва to form part of the 
transaction. 1? the transaction has termi- 
nated and then the statement is made, the 
statement is irrelevant. The admissibility 
is dependent on continuity.” То the same 
effect is the following passage in Ameer 
Ali and Woodroffe’s Law of Hvidence. The 
facts admiasible under section 6 " must be 
necessary incidents of the litigated act in 
the sense that they are part of the imme- 
diate preparation for or emanations of such 
act and are not produced by the caloulated 
policy of the sotors. They are the act 
talking for itself, not what people say when 
talking about the act. In other words, they 
must stand in an immediate causal relation 
to the act—a relation not broken by 
the interposition of voluntary individual 
weariness, seeking to manufacture evidence 
for itself. Iticidenta that are thus immedi- 
ately and unconsciously associated with an 
act, whether such incidents are doings or 
detlarations, become in this way evidence 
of the character of the act. They are 
admissible though hearsay, because in such 
cases itis the act that crestes the hearsay, 
not the hearsay the act. It is the power 
of perception unmodified by recollection 
that ів appealed to; not of recollection 
modifying perception. Whenever recollection 


(1) 110. W. N. 286, 5 Or L. J. 71. 
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comes in, whenever there is opportunity 
for.reflection and explanations—then state- 
ment ceases to be part of the res geste. 
Declarations to be admissible must-be made 
during the transaction. If made after its 
completion they are too late." In the case 
before us, we find the murderers had left 
the place, the transaction had terminated 
and then the alleged statement was made 
to the persons who eame tothe acene of 
occurrence after hearing the noise. We 
cannot, therefore, regard this statement as 
forming part of the same transaction as the 
murder and must hold that it cannot be 
used against the accused. The case in 
Ohain Mahto v. Bmperor (1) is very similar 
and lays down the correct rule. 
There is thus no. direct 
prove the murder by the appellants and 
the circumstantial evidence is, in our 
opinion, not ‘sufficiently reliable to warrant 
the conviction. The evidence of Dittu is 
to the effeof that, at sargi wela, he went 
out for natural purposes and was coming 
back when gome 25 karams from Та] 
havels, he saw the three accused with axes 
in their hands going away quietly and that 
they did not return any reply to his 
question as to what they had been doing 
and where they were going. The 
witness states that it was about dawn when 
he met them and that the place of meeting 
was an open matidan. Many villagers at 
that time usually go out for the purposes 
for which Dittu left bis house and it is 
strange that though the murderers, with 
axes in their hands, were «quietly moving 
along the mardan towards their well, thoy 
were not observed by any other persan. 
Now Dittu has been tenant of the deceased 
for some 15 years or so and has helped 
the latter in his acta of hostilities with 
the accused and his croas-examination shows 
that he is a very unsatisfactory witness. 
He pleads lack of memory with respect 
to several matters which he ought to re- 
member and which would, if disclosed, 
materialy detract from the value of his 
testimony. Ав observed already wedo not 
understand why, if this man saw the three 
accused and mentioned the fact at once to 
the relatives of the deceased, it was not 
stated, in the first report. But it is un- 
necessary to labour the point, because we 
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think tha learned Seasions Judge is right- 


in stating that їп view of thafact ‘that 
he (the witnega) &ppears io have been more 


or leas а retainer of deceased helping him 


in many acta of oppreasion, his evidence 
by itself must be received with so much 
caution, that I prefer to exclude it from 
consideration. " 


The next person whose evidence requires 
consideration is Imam. He deposes that on 
the night of the murder he was returning 
to his well after paying a visit to his 
uncle Gaoulam at Sabowal and that when 
he passed by the well of Sajawali, he saw 
the four -accused sitting there and conspir- 
ing together to murder Tali. Now we 
find that this witnesa and his cousin, the 
son of hia uncle Ghulam, are both tenants 
of one Khuda Bakhsh and the certified 
copies of judicial records show that Jawala 
Sahai is not on good terms with Khuda 
Bakhsh, each having given evidence against 
the other on at least three occasions. It 

- cannot, therefore, be said that Imam is a 
disintérested witness. Further, we think 
that his story is perse improbable. It is 
unlikely that Jawala Sahai who wanted io 
remain in the background should be so 
foolish ав to hold a conference with the 
three accused in the open and talk to 
them in &:sufüciently loud tone to be 
audible to & passer-by. Moreover it is 
strange that Jawala Sahai should continue 
to talk even when Imam, whom the accused 
must have recognised, had come near him. 
The reagon given by this witness for going 
to Sajawali’s well is not convincing when 
we know that his own well was very near 
and, therefore, there was no special neces- 
nity for going to Sajawali’s well for a 
drink of water. Having regard to all the 
facta stated above, we are not prepared 
to hold that the evidence of this witness 
establishea the fact of the conspiracy at 
the well, more especially when there is 
not an іса of evidence to corroborate him. 

The most important witness for the pro- 
secution is Musammat Jawai, the wife of 
Sajawali acoused and the sister of Tali 
deceased, and if her evidence is to be be- 
lieved all the accused are undoubtedly guilty 
of murder. Her testimony relates to two 

, matters. In the first place, she says that 


four days before the murder she, in the- 
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afternoon, went to fetch drinking water 
and while passing by Jawala Sahai’s баһан 
overheard the four accused there conspiring 
to murder her brother. She then gives evi- 
dence ав to certain communications between 
her and the husband which under section 
122 of tho Indian Evidence Act are clearly 
inadmissible in evidence and which the 
Sessions Judge should have excluded from 
the record [Vide Bishen Das v. Emperor 
(9)]. She further says that she went 
toher brother and informed him of the 
conspiracy and that he Inyghed at her 
and regarded the whole thing as a 
joke. The next matter deposed to by this 
witness is that on the night of the murder 
when all the members’ of the family had 
taken their meals and were about to retire, 
Jawala Sahai turnod up, called her husband 
out and took him away. 


She then went tosleep, was awakened by 
the noise from her brother’s house and 
found that her husband was atill absent. 
She hastened tothe brother’s house and 
found him murdered. This is an abatract 
of her statement and the question is whether 
her evidence should be believed. The 
hugband's allegation ія ‘that the wife was 
unfaithful to him and had a li&ison with 
Ditta, whose evidence we have already dis- 
cussed, and that he (the husband) turned 
her out about two years before the murder. 
Some evidence has been adduced in support 
of this allegation, but after perusing it we 
think that the imputation upon her character 
has not been made out. The fact, however, 
remains that we have here a wife who, 
according to her own version, has always 
been on the best of terms with the bus- 
band and yet she gives most damaging evi- 
dence against him which, if accepted, must 
result in his conviction and in the sentence 
of death being passed upon him, with the 
inevitable consequence that she must be, 
left a widow and her children without а 
father to look after them. She deposes not 
only to the husband having been taken away 
by Jawala Sahai the previous night, but 
also to the former taking part in the con- 
Bpiracy four dnys previously in Jawala Sabaia 
batthak. Now it^is clear that barring the 


(2) 19 Ind Cas. 1004; I4 Cr. L. J. 816; 244 P. L. R, 
1918; 44 P. W К. 1018 Or. 27 P. R, 1918 Cr, 
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accused, she is the only person cognizant 
of the alleged conspiracy ou that day and 
it seems extraordinary that the wife should 
volunteer information about a matter which 
she could have easily withheld by simply 


keeping quiet and about which no other 
evidence was available. It is by no, means 
rare to find a woman to do everything 


possible to save the life of her husband 
and eyon go во far as to tella falsehood 
for that purpose. It is, indeed, hard to 
believe that a wife would tell even the 
truth against her husbaniin a serious case 
of this nature. Fut here we have a 
woman who, without going so far as to 
perjure herself, could have helped her 
husband by simply holding her tongue, but 
she does not do so. The position, as the 
Sessions Judge says, is extraordinary. Has 
she such an overwhelming regard for 
truth that she must depose not only as 
to whether her husband was at home on 
the night in question, which she waa 
reasonably expected to know, but also as to 
a matter which is alleged to have hap- 
pened four days previously‘ and which no 
other witness was aware ofP It is still 
more extraordinary that, according to her 
statement, nobody on behalf of her husband 
should have made the slightest attempt to 
get at her and dissuade her from giving 
evidence. We have known of criminals 
producing even outsiders to give false evi- 
dence in their favour but, in this case, the 
husband does not approach even his own 
wife, who is said to cherish most affec- 
tionate feelings towards him, with a request 
to desist from giving evidence against him. 
The situation is exceedingly improbable and 
we refuge to believe that mere regard for 
trath can account for her action in this 
cano, We are forced to the couclusion that 
there must be some ulterior motive which 
has prompted her to adopt this attitude 
towards her husband and in view of the 
above-mentioned considerations we must 
take her evidence with a good deal of 
caution. \ 


Furthermore, tbe story as to the con- 
spiracy related by her seems to be  im- 
probable. Some of the reasons given in 
éonnection with Imam’s evidence apply 
mutatis mutandis to her statement. and there 
is the further fact that it is uglikely that 
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Jawala Sahai, who has already figured in 
тапу cases ав a party or аз a witness 
and is not unacquainted with what takes 
place in Courts of Law, should select his 
own basthak which is almost adjacent to 
the house of his enemy, Tali, for the 
purpose of conspiring to murder him and 
should deliver a lecture to the other three 
‘acoused to induce them to commit the crime. 
This action of his exposed him to the risk 
of being overheard by Tali, his servants, 
Ram Ditta and Dittu, and his brother aud 
other relatives. And if he selected his own 
batthak for the purpose, we fuil to under- 
stand why he should talk in a loud voice 
во that any passer-by could bear him. 
The story is full of improbabilities and 
the facts deposed to by Jawai rest upon 
her uncorroborated testimony. Considering 
all the pros and оом and taking tho 
statement as a whole, we cannot regard 
it аз trustworthy. 7 


As regards the tracker’s evidence, which 
implicates only two accused, the only remark 
which need be made is that evidence of 
this kind cannot always be accurate and 
unless there is other independent evidence 
on the record to connect the accused with 
the crime, not much reliance can be placed 
on the track evidence. Even this tracker 
has, as the judgment of Mr. Ellis in another 
sessions case shows, made mistakes. 


There is only one more incident which 
need be mentioned. It ia stated by Mubam-- 
mad chaukidar that on the morning of 
the 27th of April the four accused were 
together at the well of two of them, Shera 
and Muhammad, and that they refused to 
come to the village. Now the statement 
of this witness in cross-examination shows 
that he is not ап impartial witness. It 
also appears that the time of the year 
was one when gram is harvested and when 
the agriculturists are expected to be ont 
in their fields. With respect to Jawala 
Sabai, we do not understand why after the 
murder he should mix himself up with 
the other three accused and thereby create 
evidence against himself. He was, aa already 
observed, anxious to remain behind the 
scenes and wanted other persons to do 
the crime and it would, therefore, be a 
most foolish ach on his part to be in their 
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company after the murder had been com- 
mitted. 

This practically finishes all that can be 
possibly urged against the aconsed. Itis 
to be observed that each of the witnesses 
testifies to a separate fact which receives 
"по corroboration from other evidence. It, 
therefore, becomes very difficult to test by 
cross-examination or. otherwise whether the 
witnesses aro really telling the truth, but 


after judging the evidence in the light 
of probabilities and looking at all the 
facta, we cannot help thinking that the 


evidence is insufficient to support the con- 
viotions. Direct evidence is wholly wanting 
in this саве and the circumstantial evidence 
which is by no means ccnvincing is given 
by persons who are biassed and inimical 
to the accused. There is a good deal of 
factions feeling in the village and the 
' deceased was n troublesome person “and 
had made many enemies. If we exclude 
the evidence that Sardara was sleeping 
with him on that night, it is clear ^ that 
the deceased was slone in the oourtyerd, 
which was accessible to any outsider who- 
wanted to come in and wreak his vengence 
upon him. It is, therefore, possible that 
murder was committed in the early part of 
the night when it was dark and as no- 
body else was with the deceased at that 
time, the offenders escaped without being 
detected by any persons and this probably 
explains why the names of the offenders 
were not stated in the first report. It is 
not, however, for us to offer conjectures. 
The simple issue before us is whether the 
evidence can justify an affirmative finding 
that the offence of murder has. been prov- 
ed against the accused. We think that 
- the evidence which we have analysed 
above is поё reliable and that it would be 
unsafe to pass, on the strength of it, 
sentences of death on four persons. 

We accordingly accept the eppeals, set 
aside the convictions and sentences and 
direct that all the accused be released 
forthwith. 

Appeals accepted. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Carmina, Apptication No. 144 or 1914, 
September 4, 1914. 
Preseni;—Mr. Kanhaiya Lal, A. J. O., and 
Mr. Kendall, A. J. C. 

ABDUL GAFUH AND ANOTHBSR—À PPLICANTS 

vterrus 


HMPEROR-—Orrosrrs Равтт. 
Crimmal Procedure Code (Act У of 1808), s. 144— 


cannot individually addressed. Sub-section (8) 
of the section is intended to extend rather than to 
limit the scope of the order so as to include therein 
even casual or $ visitors from outside the 
looality within which the 
order 1s to have sppHoation. 

A general order issued by a District Magistrate 
to the effect that no person should sacrifice or cause 
to be sacrificed any cow or bullock within в certain 
specified boundary and period, is а legal order. 

Application against an order of the Sessions ' 
Judge, Ғухаред, dated the 17th February 1914, 
upholding that of the District Magistrate, 
Fyszabad, dated the 5th January 1914. 

Mr. Mumias Husain,-for the Applicants. 

The Government Pleader, for the Crown. 


JUDGMENT.—This is an application for 
revision of an order of the District Magir- 
trate of Fyzabad by which two persons, 
Abdul Gafur and Abdul Wahid, have been 
convicted under section 188 of the Indian 
Penal Code and sentenced to pay a fine of 
Ra. 150 each. z 

At the time of the Bakrid in 1912 some 
cows were brought to be slaughtered by 
certain Mubammadans in the town of 
Ajodhys. This led to a very serious riot, 
and to loss of life. On the Ist November 
1918, with a view to obviate a recurrence 
of the trouble, the District Magistrate of 
Fyxabad, in anticipation of that festival, 
issued в general notice to the publio not to 
drive cattle intended for slaughter through 
any public place in Ajodhya . from the 2nd 
to the 12th of November. In the mean- 
time Abdul Wahid and certain other persons 
applied on November 6th for permission to 
sacrifice cows in Ajodhya ou the occasion 
of the Bakrid. On the 8th `of- November 
the District Magistrate rejected their ap- 
plication, and issued an order to 86 indivi- 
duals in Ajodhys, including Abdul Wahid, 
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not to kil or cause to be killed any cow 
or bullock on the 9th, 10th, 11th, or 
12th November in their houses or elsewhere 
in Ajodhys. This notice was served upon 
Abdul Wahid. As a further precaution, 
the District Magistrate issued a general 
order on the.10th November in whioh he 
set out that whereas separate orders had 
been issued to 36 persons forbidding them 
to sacrifice cows or bullocks, but as there 
was reason to believe that other persons, 
to whom sach orders were not issued, were 
intending to sasrifice cows or bullocks in 
connection with the Hakrid festival, it 
. was ordered that no person should sacrifice 
or cause to be sacrificed any cow or bullock 
in any place within the bonndaries of the 
city of Ajodhya at any time on the 9th, 
10th, llth, or 12th of November. This 


order was duly promulgated. On the 12th. 


November at 9 a. ы. Abdul Gafur reported 
at Ajodhya Police Station that he had 
that morning sacrificed a cow in Mohalla 
Bashishth Kund at the house of Abdul 
Wahid, with the permission of Abdul 
Wahid. The honse in which the sacrifice 
took place was в vacant house belonging to 
Abdul Basit, a olose relation of Abdul 
Wahid; and it is not denied that Abdul 
Wahid and Abdul Gafur were privy to the 
sacrifice which was carried outthere. They 
were prosecuted and convicted of an offence 
under section 188 of the Indian Penal 
Code. Abdul Wahid was prosecuted for 
defiance of the orders of both 8th and 
10th November, and Abdul Gafur for 
defiance of that of .the 10th November 
only. It is not in set terms uoted by the 
Magistrate in respect of disobedience of 
which order Abdul Wahid was convicted. 


The learned Sessions Judge in disposing of - 


the appedl treated the conviction as having 
been directed against the contravention of 
the order of the 10th November, that is to 
say, the general order. 

Application in revision has been filed in 
this Oourt to the effect that the order dated 
10th November was not a legal’ order, and 
that the Magistrate had no power to fetter 
the exercise of a private right in private 
places, such as a house, by an order 
directed to the public generally. It is not 
pretended that the private right must not 
on proper occasions be subordjnate to the 
public interest, and it is admitted that the 
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District Magistrate had power to control 
the actions of a person in hia own private 
house by a direct order addreased specifically 
to such person, under the second para- 
graph of section 144 (1) of the Code of 


' Criminal Procedure. The order which the 


Magistrate issued on the 10th November 


-was an order under section 144 (1) and 


was issued in accordance with the provisions 
of section 144 (8) which runs as followa:-— 


"An order under this section may be 
directed to a particular individual, or to 
the public generally when frequenting or 
visting & partioular place.” 

Into this provision the applicants seek to 
read the word “public” go thatthe pro- 
vision would. run or to the public generally 
when frequenting or visting a particular 
public place.” 

' We can see no justification for any 
auch interpolation. The temporary- order 
contemplated in this Chapter is an order 
under section 144 (1), which would issue 
when immediate prevention or speedy remedy 
is desirable to prevent a disturbance of, 
the publie tranquility, a riot or an affray 
or danger to human life. Sootion 144 (1) 
contemplates &n order to any person to 
abstain from a certain act, or to take 
certain order with certain property in his 
posseasion or under his management. Section 
144 (8) has nothing -to do with the 
nature of the order, but is one of four 
sub-sections whish refer to the manner of 
promulgation and to the duration of an 
order under section 144 (1). It is quite 
clear that the proper interpretation of 
saction 144 (3) is that the order may be 
directed to a particular individual; and that 
when, because of the number of particular 
individuals, it is impracticable that the 
Magistrate conld issue notice to each one 
of them, he can issue a general order to 
the whole number of such „particular 
individuals, here designated as the public 
generally; and such order, in respect ‘of 
each particular individual, will have the 
samo effect as а separate order served upon 
him, provided of course that it has been 
so promulgated that. it- has come “to his 
knowledge. The argument for the appli- 
canta is- based upon a misapprehension of 
the word' “public,” which does not only 
mean here the corporate body pursuing 
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its public avocations, but also means the 
whole number of particular individuuls 
who in the circumstances cannot be раг- 
ticularly addressed. The order will have 
effect to control either the private ог 
public actions of every such individual, 
according to its tenor. It is argued that 
by using the words “frequenting or visting 
a particular place,” the Legislature intended 
to enact thatno general order could be 
directed against resideuts, -but rather that 
Buch a general order could only be direct- 
ed against casual or frequent visitors. 
With this sve cannot agree. The intention 
of the sub-section i« to extend rather than 
to limit the scope of the order, so as to 
includé therein even casual or frequent 
visitors from outside the limits of the 
particular locality within which the 
order is to have application. The order, 
therefore, as it was issued, was a legal 
order, and the two applicants, when dis- 
obeying it, rendered themselves liable. to 
& prosecution under section 188. ' 

Incidentally we may note that the order 
was further justified by section 118 of Act 
J of 1£00, Municipalities Act. ^ 

The application ів, ` therefore, rejected. 


Appltcation rejected. 


CALOUTTA HIGH COURT. 
CnrurxanL Revision No. 807 or 1914, 
June 24, 1914. 

Prasent:—Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 
SADANANDA MANDAL-—lsr PagTY— 
PETITIOXER 
versus 
KRISTA MANDAL—2xp Равтт— 
Орровіти PARTY. 

Criminal Procedure Code (Act V of 1898), «s. 145, 
950— Order under s. 1iS-—Procedure wader г. 856 not 
complied with, affect of. 

The provisions of sub-section (8), section 356, of tho 
Criminal Procedure Codeapply only to cases in which 
the evidence recorded under the sub-section is 
not recorded in the Magistrnte’s own hand. The 
provisions of the first sub-section are imperative and 
whore a Magistrate in в proceeding under section 
145, Criminal Procedme Code, does not follow this 
prosedure, bis order cannot bé sustained. 
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"Rule issued against the order of the SuL- 
Divisional Magistrate, Magura, dated 18th 
March 1914. 

Babus Hari Bhushan Mookherjee and Batis 
Chandra Ghatak, for the Petitioner. 

Babu Narendra Kumar Бове, for the Op- 
posite Party. 

JUDGMENT.—This Rule, issued at the 
Instance of the first party to proceedings 
under section 145, Criminal Procedure Code, 
called upon the District Magistrate and the 
opposite party to show cause why the final 
order made in these proceedings should not 
be set aside on two grounds, ngmely, first, 
that the evidence had not been recorded 
in the manner provided by section 356, 
Criminal Procedure Oode, and secondly, on 
the ground that the Magistrate did not , 
receive the oral and documentary evidence 
tendered by the petitioner. The District 
Magistrate has submitted an explanation. 
From this explanation we find that in fact 
the trying Magistrate did receive all the 
evidence, oral or documentary, that was 
offered. With regard to the first ground 
what the Magistrate saya is that the Sub- 
Divisional Magistrate, that ів to say, tho 
trying Magistrate made & memorandum of 
evidence in the manner required by the third 
sub-section to section 356, Criminal Procedure 
Code, and thatthe making of that memorandum 
should be regarded as a sufficient com- 
pliance with the requirements of the law. 
We are uvable to accept this contention. 
The provisions of sub-section (8), section 
856, Crimmal Procedure Code, apply only 
to cases in which the evidence recorded 
under the first sub-section is not recorded 
in the Magistrate's own hand. The pro- 
visions of the first sub-section are imperative 
and we are unable to condone the  non- 
compliance therewith. Wo, therefore, make 
this Rule absolute and set aside tbe order 
complained of. 


Rule made absolute. 
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17 NARAIN DAS v. Musammat DAROPTI. 
PUNJAB ОНІЮЕ COURT. 

Sacoxp Суп Arrear No. 1865 or 1913. 
November 12, 1914. 
Present:—Mr. Justice Scott-Smith. 
NARAIN DAS AAD ANOTHER—DBRFRNADNTS— 
APPELLANTS 
пегзыз 
Musammat ПАЋОРТІ-__РглитіРУ 
AND ANOTHHR—DEFENDANT— PUEPOKDENTS. 


Becond appeal—Plea raised for the frst time, whether 
can be allowed 


The plaintiff sued his vendor and the brother and 
"mother of the vendor for & specific 
portion of a house, alleging that it represented his one- 
third ahare in the honse which had been purchased 
in the name of the defendants and one-third of 
which had been sold to the plaintiff. The vendor 
confessed judgment, but the other defendants pleaded 
that in è partilion after the purchase the house had 
fallen to of the defendant, who was vendor's 
brother. The plea was held proved by the олым 
Oourt and the suit was dismissed, but the Appellate 
Court found that the plea was not established and 


d а decree for possession of one-third of the 
lod. On second appeal it was oontended that ‘the 
vendor, being & member ofa joint Hindu family, had no 
right to alienate any portion of the house which the 
plaintiff could claim: 

Held, that it was a new ples and could not be 
raised for the first time on second a 


Piare Lal v. Bam Ohand, 11 Ind. Cua 448, 21 P. R. 
1913, 112 P. W. R. 1911, referred to. 


Second appeal from “the decree of the 
Divisional Judge, Rawalpindi Division, dated 
the 18th May 1913, reversing that of the 
District Judge, Rawalpindi, dated the 25th 
July 1912, dismissing the claim. 


Bhagat Gobind Das, for the Жр. 


Lala. Dharm Das Suri, for the Respond- 
ente. - 


JUDGMENT.—Ham Chand, Narsin Das, 
and their mother Musammat Ditti, in 1891, 
bought а house for the consideration of Rs. 500. 
On the 6th January 1912, Ram Ohand sold a 
specific portion of tlie house as his third 
share to the plaine чар иел! Plaintiff 
brought the suit out of which this appeal 
arises for possession of the portion sold to 
her, or in the alternative for one-third of the 
house. The defendants pleaded that prior 
to the sale there had been a partition in 
virtue of which the house in dispute fell to 
Narain Das. The first Oourt found that 
plaintiff had proved the sale by Ram Chand 
in her favour, but the defendants had also 
proved their allegation as io the partition. 
On these findings it dismissed the plaintiff's 
claim. The Divisional Judge on appeal was 


INDIAN OASES. 


"Péere Lal v. 


673 


of opinion that the evidence produced by the 
defendanta was not satisfactory and that the 
alleged partition of the property had not been 
proved. He, therefore, accepted the appeal 
and gave the plaintiff a decree for possession 
of one-third of the house. Narain Das snd 
Musammai Ditti have filed a second appeal 
in this Court. 

The first three grounds of appeal traverse 
the lower Appellate Oourt’s findings on 
questions of fact. These findings cannot be 
contested in second appeal. The fourth 
ground is the important one upon which 
Bhagat Gobind Das for the appellants has 
laid stress in his argument. He urges that 
Ram Chand, being a member of a joint 


,Hindu family, could not sell any specifo 


portion of the joint property without the 
consent of Ње other co-parceners. 
Ram Chand (1) is 
an authority in support of his contention. 
Mr. Dharam Das, on behalf of the respondent, 
contends that there was no plea by the de- 
fendanta in the first Court that this property 
was the property of the co-parceners, members 
of a joint Hindu family, and that one co- 
parcener could not sell hia share without the 
consent of the others. I have carefully 
considered the written pleas filed in the first 
Court and I am clear that this specific plea 
was never raised. Even if the defendants 
were members of & joint Hindu family, it 
does not follow that this house was part of 
the joint family property. - In the deed of 
1891, by which it was acquired, it waa not 
stated that it was acquired for the family. 
It wassimply stated that the purchasers 
were three persons whose names were speci- 
fied. lf the pleavhad been distinctly raised 
by the defendants in the first Ocurt, the 
plaintiff would have had an opportunity of 


saying whether the property was joint family’ 


property or not, and an issue would have 
been struck and evidence would have been 
taken thereon. It certainly would not be 


proper to throw out the plaintiffs claim, 


upon this ground which was never raised ip 
the first Court. 

The only question is, whether I should 
allow the plea to be raised and order a remand 
for further inquiry. In my opinion the plea 
should not be allowed now. Defendants 


(1) 11 Ind. Oas. 443; 21 Р. В. 1912, 112 P. W. R. 1011 


^ 
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never intended to contest the claim on this 
ground. Tho appeal is, therefore, dismissed 
with costs. 
' Appeal dismissed. 
5 — 
PhIVY COUNCIL. 
APPEALS PROM THE CaLoutta Hiau Court. 
December 2, 1914. 
Present: —Lord Dunedin, Lord Shaw, 
Sir John Edge; and Mr. Ameer Ali. 
HARI KISHEN BHAGAT Ax» отнивв— 
> APPELLANTS 
versus 
KASHI PARSHAD SINGH axo oruggs— 
RESPONDENTS 
AND 
HARI KISHEN BHAGAT axp orHER8— 
f APPELLANTS 
versus 5 
BAJRUNG SAHAI SINGH. AND OTHMRS— 
Buasronpents. 

Hindu Law~Hindu tidow, alienation by— Legal 
necossity—Onus probandi—Consent of rerersioners— 
Aitestation by nearest conitngent reversicner, affect of 
—Ecidence of consent. г 

To be yalid as against tho reversioners, or to 
affect their roversionary rights, a chargo crouted 
by a Hindu widow or au alionation offocted by 
hor can bo supported only by proof aliunde that 
such debt was contracted or alienation was mado 
for valid and logal mnocossity, and the onus of 

* establiahingé such necessity rosts heavily on the 
person who claims tho benofit of transactions with 
a Hindu widow or othor females taking shmilor 
estates Tho requirements of tho inw as to valid 
und logal nocossity may, however, bo fulfilled by 
proving tho consont or convurrenco of the rever- 
moners to ur in tho trailsactions. But the mere 
attestation by & relativo evon though ho might be 
the sole contingent revorsioner, 1003 not necessarily 
import concurrence. When a astringent oquiiy 
arising. ont of an allegod consent by tho rever- 
siones is sought to be onforcod against thom, such 
consent should not be inferred from ambiguous 

-acis or be supportod by dubious ога! tostimony. 
but must be establishod by positivo evidence that 
upon an intolligent understanding of the naiure of 
the dealings they concarred in binding their 
interests and tho kindred in such case must 
generally mean all those who ere likely tu be 
interested In disputing the transection, or at all 
events there should be such a ooncurronce of the 
members of the family as suffices to raise a pte- 
sumption that the transaction was a fair one and 
one justified by Hindu Law. 

Raj Lukhec Debea т. Gokool Chunder Choudhry, 
18 M. І. А. 209 at р. 228; 12 W. R. 275; 8 B L R87; 
2 Buth. P. C.J. 275; 2 Bar. P. О. J. 518; 20 Eng Hop. 
529, followed. 

Jit Bingh v. Mori Lol, 28 I. A. 1; 18 A. 146 
6 M. ЈА J. 47; 6 Bar Р. C. J. 075, referred ra 
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Consolidated appeals from two decrees 
of the High Court at Calentta, dated the 
March 11th, 1909, affirming those of the Court 
of the Subordinate Judge of Monghyr, dated 
the June 22nd, 1908. 

FAOTS.--Two suits, in which these 
decrees were made, were instituted by the 
respondents, Bajrang Sahai Singh and 
Kashi Parshad Singh and Ram Parshad Singh, 
for the recovery of their respective shares 
of certain property as the reversionary 
heirs of one Shayamal Singh, deceased, -whose 
widow had alienated the same. Both 
Courts in India decreed the suita, holding 
taat there was yeither valid and legal 
necessity for the alignations challenged, nor 
were they proved to have been made with 
the consent of the reversioners to make them 
binding on them. The defendants-appellants 
then preferred the present appeals, 

Mr. Dunne, for the Appellants :— Where 
there is consent ‘of the feversioners, the 
transaction by a Hindu widow is binding 
on them, and the question whether there {в 
legal necessity or otherwise is immaterial, 
When such consent is once proved, there ів 
& presumption that the transaction is a fair 
one, and unless thoée seeking to set aside 
the transaction show that. there was fraud 
or something else that would vitiete the 
transaction, the transaction in question 
must stand: Raj Lukhes Debea v Gokool 
Chunder Ohowdhiy (1) and ^ Oolledor of 
Masulipatam у. Garaly Vencata Narratnopah 
(2). Such consent may be given subsequently 
to make the transaction binding: Bayrangt 
Singh ү. Manokarntka Bakhsh Singh (3). 

[Losp Dungvry referred to Muirhead v. 
Muirhead (4).] 

[Loro Знам referred to Sham Sundar 
Lal v. Achhan Ksmwar(0)] — ' Р 
` The High Court has, however, held that 
this doctrine of consent applies only in the 
case of a sale by a Hindu widow, and that 
it does not apply where she gives a mort- 


(1) 18 M. L A. 200 at p. 228, 12 W. R. 47; 3 B. І, 
В. 67, 2 Buth. P. O J. 275; 2 Sar. P. О. J. 518, 20 Eng 
Rep. 629. - ` 

(2) 8 М.Т. А. 500; 2 W. B. 50; 1 Both. P. C. J, 417, 
1 Ваг Р. О. J. 759, 19 Eug Нор. 620 
- (8) 381. A 1; 17 М. L. J. 605 9 Bom T, RO 1249; 
12 0. W. №. 74; 0C. L. J. 700, 8 М. T. 1, 5 A. D J 
14 30 A. 1. = 

(4) 15 А.О. 260 nt p #00. 

S151 AS 185,21 A 71.2 C. W.N 790 7 Sap P 
€. n1. 1 i Sar. P, 
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gage, fcr in the latter case she does not 
surrender the whole of her interest and 
consequently there is no acceleration. But 
the decision is not- followed in Debi Prasad 
Chowdhry v Golap Bhagat (6), where a 
Ful Bench has ruled that tbis doctrine 
of consent applies also in the case of & mort- 
gage by a Hindu widow. It is submitted 
that the evidence establishes that there was 
such consent in respect of both mortgages, 
the first of which is attested by the sole 
contingent reversioner, and the second,’ 
though not attested by him,is given with 
the approval of one of his sons and other 
reversioners to pay off the intrest on the 
first mortgage. 

Mr. Lowndes, for the Respondents. 

[Lord Draenis asked Counsel to deal 
with the first mortgage only. | 

The doctrine of acceleration applies when 
the widow makes an out and out conveyance 
to the next reversioner: Behari Lal v. Madho 
Lal Ahir Gayawal (7). It is, therefore, clear 
that it does not apply where the widow gives 
only a mortgage. The doctrine of snrrender: 
has been recognised as the basis of the 
validity of an out and ont sale by a 
widow with the reversioners! consent, aud 
it is, therefore, submitted that a mortgage 
by a widow even with the consent of the 
reversioners would not be binding on them. 

Further, mere attestation by в rever- 
sioner is not sufficient to make the tran- 
saction binding on him: Raj Luhse Debea 
v. Gokool Ohunder Chowdhry (1). 


.The consent must be of all the kindred of 
the deceased husband and in order to raise 
the presumption arising from the revergioners' 
consent, it must be established that such 
consent was given with knowledge of the 
effect of what they were doing and that 


' there was an intelligent intention to consent 


to such offect: Jiwan Singh v. Misri Lal (£) ° 
and Sham Sundar Lal v. Achhan Kunwar (5). 
But in this case there їз no evidence whatever 
io show that there was such consent. 
Moreover, what was sold under the mortgage 
decree was the right, title and interest of 
the mortgagor, that is, the estate of the 


widow. [Counsel was stopped |. 
н DO Ta рдун 
О. fn J. 4990. 

Ur E d vos 

(8) зат A. 1; 18 A. 146; 6 M.-L. J. 47, 0 Bar, P. O. 
4. 076 
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Мт. Dunne replied. 
JUDGMENT. 


Mr. Амвкв ALI.—The question for determi- 
nation in these appeals relates to the 
validity, as against the reversionera,of certain 
sales held in execution of deorees obtained 
on mortgages effected by a Hindu widow, 
who had succeeded to her husband’s estate 
on his death without leaving any issue. 
Shyamal Singh, the husband, died in 
1842, and the widow, Dulhin Nawab Kumari, 
held the properties, which form the snbject 
of the present litigation, until the transactions 
the validity of which i is challenged in these 
suits. 

The first mortgage was executed by Nawab 
Kumari in favour of the: defendant-appellant 
on the 26th of November 1877 in respect 
of three of the properties in her possession 
On the 11% of July 1882 she mortgaged 
the rest of the properties to Bhagat fora 
farther loan, and in 1889 she gave him 
what is usually cnlled in India & ticca pottah 
of the shares of Shyamal Singh in all the 
mousahs save one. Under this usufructuary 
lease the defendant obtained possession of the 
shares covered by it. 


In 1893 Bhagat brought a suit against 
Nawab Kumari onthe mortgage of 1877 and 
in execution of the decree on that bond pur- 
chased the three properties to which it 
related.” In 1897 he obtained a decree on the 
bond of 1882, in execation of which he him- 
self purchased again the remaining properties 
held by the widow. He thus obtained posses- 
Bion of all the shares in the different villages 
which Nawab Kumari had inherited from' her 
husband for a widow’s estate. 


Nawab Kamari died in 1900, and the 
plaintiffs, who are Shyamal Singh’s brothers’ 
sons and whose reversionary right to his 
estate, though questioned in the first Oourt, is 
not disputed pow, brought the present suita 
to recover possession of the properties held by 
Bhagat under the execution sales of 1898 
and 1897, their main contention being that 
neither the mortgages executed by Nawab 
Kumari nor the sales thereunder affected 
more than her interest, which ceased on her 
death. 

Hari Kishen Bhagat. is^ the principal: 
defendaut, but his sons have been impleaded 
in both actions, ав ihey'are jointin estate 
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and living in oommensality with him, and 
are, therefore, necessary parties. . 

The main defence to the plaintiffs’ claims 
was that the mortgages were effected by 
the widow for valid and legal necessity 
under the Hindu Law, and, further, that 
they were concurred in by the reversioners, 
and that consequently the defendanta by 
virtue of the sales in question acquired 
the interests of the widow as well as 
theirs. It is to be remarked that in neither 
of the mortgage suits were the reversioners 
made parties. 

At the time Wien the bond of 1877 was 
executed, the nearest reversioner to Shyamal 
Singh was his sole surviving brother, 
Raghubir Singh. After him stood Raghubir’s 
sons, of whom there were several, and the 
sons of two other brothers, Bhupal and 
Jagrup, who were dead at the time. Among 
these nephews of Shyamal Singh the names 
of Behary, the only son of Bhupal, ,and 
Bajrung Sabai, a son of Jagrup and a 
plaintiff in one of the present actions, 
should be particularly mentioned, as they 
figure in the transactions in qnestion. 


In the instrument of 1877 the name of 
the widow is written by Bajrung Sahai 
Singh. He also appears to have purchased 
the stamp paper on which the bond is 
inscribed. Among the witnesses to the 
document are Raghubir and Behary. 

The name of the widow in the mortgage 
of 1882 appears to be written by Behari 
Singh, and one of the witnesses to this 
bond is Bajrung Sahai. On the lease of 
1889 Nawab Knumari's name is written by 
Modenarain, а son ot Haghubir, and the 
witnesses are Ram Parshad, another son 
of Raghubir, Bishan Parshad, one of the 
sons of Behary, and Bajrung Sahai, who 
also appears to have identified the lady 
to the Registrar. Both the Оопгів in India . 
have found that во far as the Исса pottah 
of 1659 is concerned, the debt contracted 
thereunder has been satisfied out of the 
usufruot of the properties covered by the 
lease. 

The points for determination in these 
appeals depend on the transactions of 1877 
end 1882 respectively. The law relating to 
the dealings of a Hindu widow with her 
husbend's estate which devolvea on her in 
defau]t of issue is now too well settled to 


need a prolonged consideration. To be valid 
ns against the reversioners, or to affect 
their reversionary rights, a charge created by 
a Hindu widow oran alienation effected by 
her can be supported only by proof alsunde 
that such debt was contracted or such 
alienation was made for valid and legal 
necessity, and the onus of establishing 
such necessity rests heavily on the person 
who claims the benefit of transactions with 
a Hindu widow or other females taking 


similar estates. The requirement of the law 


may, however, be fulfilled by proving the 
consent or concurrence of the reversioners 
to or in transactions. 


In the present cases the Trial Judge ina 
careful and well-considered judgment held 
that the defendants had failed to prove any 
valid and legal necessity for the mortgages 
executed by the widow. This view has been 
affirmed on appeal by the High Court of 
Calcutta, and there being thus a-conourrent 
finding of fact by the two Courts in India, 
that subject is now out of the region of 
discussion. Both the Courts have further 
held in effect that the part taken by the 
reversionera with respect to the tran- . 
sactions in question did not amount to a 
consent to bind their interesta. In view 
of the facts and circumstancea of the case, 
their Lordships have no hesitation in expres- 
sing their concurrence with the conclusion 
at which the Сопгфа in India have arrived. 
The Trial Judge has carefully examined the 
' phraseology of the two instruments and he is 
of opinion that their language is fully oon- 
sistent with the fact that the interpat of the 
widow alone was intended to be charged. 
Nor is there anything to show that the re- 
versioners who helped her to raise the loans 
understood it otherwise. There is no evidence 
that they benefited from the transactions, 
or thet sofar as they were concerned there 
was апу need for the mort Their 
Lordships think that when a “ stringent 
equity," to use Lord Hobhouse’s expression 
in the course of the argument in Jiwan 
Singh v. Mir: Lal (8), arising out of an 
alleged consent by the  reversioners is 
sought to be enforced- against them, such 
consent must be established by positive 
evidence that upon an intelligent under- 
standing of the nature of the dealings they 
conenpred in binding their interests; and 
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that such consent should not be inferred ^ 


from ambiguous acts or be supported by 
dubious oral testimony, such ая appears to 
have been relied upon in this case 

In Raj Inkhes Debea v. Gokool Ohunder 
Ohowdhry (1), this Board refused to affirm the 
proposition that mere sttestation by a relative 

y importa concurrence, and they 

added that when the consent of the husbend'a 
kindred is relied upon for the validity of 
alienations effected by. the widcw, “the 
kindred in such case must generally be 
understood to be all those who.&re likely to 
be interested in disputing the transaction. 
At all events, there should be such a concur- 
renoe of the members of the family, as 
suffices to raise a presumption that the 
transaction was a fair one, and one justified 
by Hindu Law.” The observations of the 
Board in that case seem to their Lordships 
to apply with particular force to the facts 
of the present case. d 

On the whole, their Lordships are of 
opinion that the judgments appealed from 
are right and ought to be affirmed, and that 
these appeals ought to be dismissed with 
costs. And they will humbly advise His 
Majesty &ooordingly. ` 
з Appeals dismissed. 

Solicitors for the Appellanta;—Mesars. T. 
L. Wilson & Co. 

Solicitors for the Respondents :—Mosars. 
Theodore Boll & Оо. 


CALCUTTA HIGH COURT. 
APPBAL FROM ОвтагнА Оўокив No. 229 or 1912. 
January 7, 1915. 

Present: —Mr. Justice D. Chatterjee and 
Mr. Justice Chapman. 

MUKTA NATH ROY CHOWDHURI— 
PLAINTIFY—ÀPPRLLAKT 


versus 
JITENDRA NATH ROY OHOWDHURI— 


Dayan pANT—REsPON DENT. 

Succession Act (X of 1805), а. 50, ol. (8) —Inter- 

гаан Орион), meaning 0 Attestation by 
when legally made—Indian Law contrasted 
voit English Law. 

In order to constitute a direction it is not neoes- 
sary that anything should be said. If а testator 
in msking his mark is assisted by some other person 
and aoquiesces and adopta it, it is just the same as if 
he had made it without any assistance, . 


“was disappointed of any expectation 


UASKS, 677 


Wilson v. Beddard, 12 Sim. 28; 10L. J Oh. 806; 
5 Jur. 624 50 Eng. Rep. 1041, referred to. 

It if sufficient for the purposes of sootion 50 оё 
the Succession Асі if each of the two or more 
wiinesses to & Will speaks eithor to the signature, or 
to tho fixing of the mark, or to the algnature b 
nnother person, or to the personal acknowledgment. H 

The Indian Law does not require that tho witnesses 
toa Will must be presentat the same time as the 
English Law does. 


Appeal from the decision of the Additional 
District Judge, 24Parganas, dated the 4th 
April 1912. 

Варо Tarak Chandra Ohakrabarty, for the 
Appellant. 

Babus Satya Charan Sinha and Dhirendra 
Kumar Hoy, for the Respondent. 


JUDGMENT .—This appeal arises ont of 
an application for Letters of Administra- 


~ tion with a copy of the Will annexed to 


the property of one  Khirodebasini Debi 
who died on the 7th February 1911 after 
having, it is said, executed her last Will 
on the 6th of February, the day previous. 
The learned Judge has refused to grant 
Letters of Administration, holding that thers 
was no independent evidence as to the 
execution of the Will and that the atteate-' 
tion was not legally proved. The learned 
Judge found, and we think rightly found, 
upon the evidence that the lady wanted 
to make в Will or in any case some dis- 
position of'her property in favour of the 
beneficiary in this oase, that is, Bhupendra 
Nath Roy Chowdhuri, the son of Мика 
Nath Roy Ohowdhuri. Of this there сеп 
be no doubt. She was living in the sama 
house with Mukta Nath and his children, 
and this boy Bhupendra Nath is said to 
have been very much lóved by her. Зо 
far as the motive of the testatrix is oon- 
cerned, it is in favour -of the Will having 
been executed. 


` Ая regards independent evidence, objection 
has been taken that nearer relations were 
not made to attest the Wil nor her 
spiritual guide. Her nearer relations were, 
however, not residing at Ooesipur ' where 
she resided and died. 1$ is true that her 
spiritual guide resided at Oossipur. Brt 
as she did not want to make any disposi- 
tion in favour of her spiritual guide, it 
would not look proper to have the spiritual 
guide attesting & document in which he 
that 


е 
* 
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he might have had upou the property of 
the dying widow. lu апу case the people 
who were about her and who were 'prin- 
cipally to be benefited by the execution of 
the Will, would not take initiative in calling 
the people who might induce her at her 
last moment to make deductions from what 
they expected to get, so that these ofher 
people might be benefited. Four witnesses 
are said have attested the Will and all 
of them have been examined.’ With regard 
to Mukta, who was the writer, he cannot 
be said in this case to have attested the 
Will as a witness, because there is no evi- 
dence that he signed the Will after the 
testatrix. As regards Kripa Nath, the learned 
Judge is not inclined to believe that he was 
present at the time of the execution of the Will 
and we are not prepared to differ from him. 

As régards other witnesses, however, there 
does not seem to be any particular reason for 
disbelieving them, specially seeing that the 
Will iy in accordance with the wishes 
of the testatrix expressed during her 
life-time before reliable witnesses. Now, 
as regards these witnesses. Shibendra 
and Keshab, Shibendra guided her hand jn 
fixing her mark and also put down the name of 
the testatrix under the mark by his own pen. 
Jf the writing of the name of the testatrix b 

her direction aud by the pen of Shibendra 
be considered as the execution of the Will, 
then Shibendra cannot be considered ag an 
attesting witness. It is contended, however, 
tnat apart from that signature there ів the 
mark and under the law execution was сош- 
plete as soon as the testatrix put down the 


.mark upon the document intending the 


document to be her Will. Then the ques- 
tion is whether the mark put upon the 
document has been proved in accordance 
with the provisions of section 50 of the 
Indian Succession Act, which has been made 
applicable to the Wills of the Hirdus. 

Shibendra says that “I think her finger mark 
was taken by catching hold of her finger." 
In cross-examination he saya that "| got her 
mako the finger mark by taking hold of her 
finger.” 1+ 1s contended that this cannot be 
takon as execution of the document by the 
testatrix, because the motive power was that 
ot Shibendra and that there is -no evidence- 


' thau this was done in accordance with the 


direction of the февівёгіх. Shibendra, how- 


ever, says that Khirodebasini made the Will, с pep 
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that he read over the Will to Khirodebesini, 
that when he asked her whether he would 
sign the Will for her she nodded her assent 
and that she had sense when the Will was 
read overto her. Ifher finger was gnided 
to make the-mark in this state of things and 
she did not snatch away her finger or opposed 
the finger mark being made on the document, 
it cannot be said that the finger mark was 
made against her will. On the other hand 
considering the occasion on which the 
finger mark was put, the surroundings 
and the evidence that the Will was 
executed at her desire, the better 
opinion seems to be that the finger mark was 
rms upon the document by her desire. 

may in this conngotion refer to the case 
of Wilson v. Beddard X1), where the Vice- 
Ohancellor is reported to have said that "in 
order to congtitute a direction, it is not 
necessary that anything should be said. If 
a testator, inmaking his mark, is assisted by 
some other person and acqniesces and adopts 
it, it is just the same as if he had made it with- 
out apy assistance.’ Then there ia the 
evidence of Keshob Ohandra Majumdar. 
This witness was somewhat confused in hia 
oross-examination. But taking the purport 
of his whole deposition it seems that his 


, evidence that the testatrix -told him that 


she had made the Will and directed him to sign 
as & witness, may be taken as correct. If 
that be so, then we have the direct evidence 
of Shibendra that the mark was put upon the | 
document by the testatrix and the evidence 
of Keshab that the testatrix acknowledged 
the Will before him. 

The next question is whether this Gould be 
a euffioient attestation in accordance with 
the provisiones of the 3rd clause of section 
50 of the Indian Succession’ Act which pr.- 
vides that, “The Will shall be attested by 
two or more witneases, each of whom must . 
have seen the testator sign or affix his mark 
to the Will, or have seen some other person 
sign the Will in-the presence and by the 
direction of the testatdr, or have received 


. from the testator o personal acknowledgment 


of his signature or mark, or of the signature . 
of such other person.” Now, it is contended 
by the learned Vakil for the respondent that 
the attestation will not be in accordance 
with the law unless each of the witnosseses 


(1) 18 Sim, 28; 101, J. Ob. 806; 5 Jur 624 50 Eng, 
. 1041. 
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proves the same. state of things, that is, 
unless each of the two witnesses speaks either 
to the signature or to the fixing of the mark 
or to the signature by another pedeon or to the 
personal acknowledgment. This interpreta- 
tion of the section may be plausible, but we 
do not think that itis a reasonable interpreta- 
tion of the section. There may becases in 
which one witness ‘saw: the testator sign 
the document and the Will was acknowledg- 
ed before another. Such cases would go out 
of the category of properly executed Wills, if 
this interpretation of the section be accepted ; 
and the language of the section is not in- 
capable of an interpretation іп &ocordance 
with which it would be quite sufficient if each 
of the two or more witneasess conforms to 
one of the alternatives. In this view wo 
think that the evidence of Shibendra aa 
regards the putting of the mark taken with 
the ‘evidence of Keshob that the Will was 
acknowledged before him, is sufficient to meet 
the requirements of the section as regards 
the attestation. Tho Indian Law does not re- 
. quire that the witnesses must he present at 
- the some time na the English Law doss. 
The learned Judge is not, therefore, right in 
objecting to the evidence on this ground. 
On the whole we think that the Will ought 


- to bà supported and Lettera of Administra-- 


tion granted in due course. 
The appeal is, therefore, 
costs, two ‘gold mohurs. 


allowed with 


Appeal allowed. 


MADRAS HIGH COURT. 
FULL BENCH. 
Secoxp Civit, Appeat No. 1804 or 1911. 
Septembar 24, 1914. 

C Present;—Sir John Edward Power Wallis, 
Offg. Ohief Justice, Mz. Justice Ayling, 
&nü Mr. Justice Seshagiri Aiyar. 

К PONNAMMAL—. 2 GAINPIFR—APJSLGANE 
бегьцз 
BAMAMIRDA AIYAR AND OPHZR3— 
DAFgRENDANT3—HEABPONDEANTA. 

Civil Procedure Cols (Act V of 1908), О. П, rr. 1, 
f 2 —Bwit for possesion af land only—Subsoquent 
weit for meme profits payable before institution of 
suit for possession, whether barred—Olaima for posssesion 
an і for ten? profits —Cawaee of action. 

Ulaims for rocovery of land and claims for mesne 
profits аго separate causes cf achon. 
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Tf а plaintiff sues for possession only when he 
might have joined the same action claims for 
prolija and damages, 16 is open to him to впе sub. 
soquantly for the profits which became payable before 
the institution of the suit and which might have 
been included in such suit. 

Monohur Lall v. Gowri билиг, 9 О. 283; 12 Q. L. 
В 484 5 Bhome L. R: 128, Tirupati v. Narasimha, 
11 M. 210, Laleesor Babui v. Janki Bibi, 19 О. 615, 
Gatta Barnim v. Марам; Biminedi, 31 M, 403 4 
AL. L. T. 102, followed. 

Second appeal 
ihe Court of the 
Kumbakonam, in 
of 1910, 
ihe Court 
Mannargudi, 
1909. 

This second appeal coming on for hearing 
on the 9th February 1914, the Court (Sanka- 
ran Nair and Ayling, JJ.) made the follow- 


ing . 


against, the decree of 
Subordinate Judge, of 
Appeal Suit No. 840 
` preferred against that of 
of * the District Мапа of 
ins Original Sait No. 117 of 


ORDER OF REFERENCKE. 


" Plaintiff is the daughter-in-law of one 
Sundarappier. In a partition between him 
and his sons 30 mahs of land were allotted 
to him, which under the prtition-deed 
on:his death were to devlove in equal 
shares on tho plaintifs husband and his 
brothera, defendants Nos..1 and 8. He 
died in 1888. On account of the minority 
of the plaintiff's husband, the defendanta 
Nos. l-and 8 continued in possession) of 
the entire propbrky including the plaintiff's 
husband's share, paying him his share of 
the profits till 1890. After her husband’s 
death, the plaintiff. sued for partition of 
her husband's share anl got a decres. 


She now  süe& for mo3ns profits. The 
question for decision is, whether her 
claim. for mesne profits prior to the 


institution of the suit for partition is 
barred. 
“Тһе following cases are relied upon in 
favour of the plaintiff's contention: — 
Monohur Lal v. Gouri  Sumkur (1), 
Tirupati у. Narasimha (2), Lalessor Babwt v. 


Janki Bibi (3),- Gutta Saramma v. аалы 


Raminsdu (А). 


“On behalf of the defendants, dis: divin 
савез are relied upon:— 


(1) 9 О. 283; 12 O. D- В. 434 5 Bhom» L. В, 128. 
2) 11 AL 210. 

8) 19 0. 615. 

I 31 у. 405; 4AL L. T. 102. 


. Ineane 


802; 28 


880 
^ 
PONKAMMAL C. RAMAMIRDA AIYAR, 


Venkoba v. Subbanna (5), Mewa Кот 
v. Banarsi Prasad (6), Shanmugam Pillai v. 
Syed Ghulam Ghose (7). T 

All these casos are referred to and dis- 

eussed in Stubbraya Ohetti v. Rathnavelu 
Ohetit (8): in which, however, the question 
argued before us was not decided. 
. On this question which we propose to 
refer to a Full Bench for decision, there 
is а real difference of opinion. We 
accordingly refer to the Fall Bench the 
question:— í 

lf a plaintiff sues for possession only 
when he might have joined in the same 
action cleims for profits and damages, 
is it open to him to sue subsequently 
for the profits which became payable 
before the institntion of the suit and 
kis might have been included in such 
suit n 


This second appeal coming on for hearing 
as per order before a Full Bench, Mr. L. A. 
Govindaraghava Atyar appeared for the Ap- 
pellánt and Mr. T. R. Krishnaswamt Iyer, 
for the Respondents. 


Mr. L. А. Govindaraghava Aiyar, for 
ihe Appellant.—The cause of action for 
possession and the cause of action for 
profits are quite distinct causes 
of action; but the two may be joined 
together (Section 10 of Act VIII of 1859). 
That is the result of the English authori- 
ties. [See also GledAYU v. Hunter (9).] The 
provisions of Order II, rule 4, are only 
enabling, not compulsory. It corre- 
sponds to Order II, rule 2, of the Supreme 
Court Rules. Kuppusamy Asyar v. Venkat- 
ramier (10) shows that claim a for mesne 
profits does not arise out of the same cause of 
action as the one for recovery of land. 


Tirupati v. Narasimha (2), which follows 
Monohur Lal v. Gouri Sunkur (1), and 
Gutta Saramma v. Magantt Raminedu (4) 
are clearly in my favour. Also Lalessor 
Babw v. Jenki Bibi (8). Monohur Lall v. 
Gouri Stenkur (1) is based on the Full Bench 
decision in Pratap Chaudra Barua у. Rant 


6) 11 X. 151. А > 
(0) 17 А. 588; A. W.N. (1698) 121. 
(7) 27 M. 118 с 

(8) 3 Ind, Oas, 812, 39 MI. 330, 6 M. Т. T. 106. 

(9) (1880) 14 Oh. D. 402; 40 L. J. Ch. 833, 42 L Т. 
.28 W Е. 580 


(10) 15 M, L. J. 462, 
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Swarnamayi (11). There is no difference in 
meaning between the words ‘arising out of? 
and ‘entitled to make in respect of’ in the old 
section 43 and the new Order II, rule 2, of 
the Civil Procedure Code, for it is still neces- 
sary that the cause of action must be identical 
to apply Order П, rule 3. In Subbraya Ohotit 
v. Rathnavelu Оһен (8), &uits for possession 
and for rent though arising out of obligations 
created by the sume contract are held to be 
on distinct causes of action. Kashinath 
Ramchandra v. Nathoo Keshav (19) is based on 
identity of media of proof or the evidence to 
substantiate the two claims. It ia not quite 
consistent with the. view taken in Subbraya 
Oheiis v. Rathnaveln  Oheiiy (8). Venkoba 
v. Subbanna (5) and Mewa Koer v. Banarsi 
Prasad (6) areagainst me. But subsequently 
cases in this Oourt have not followed them. 
Shanmugam P4lai v. Syed Ghulam Ghose 
(7) is distinguishable. It clearly comes 
within Order II, rule 2, and is like the illustra- 
tion to that rule itself. Saminathan Oheity 
v. Palanteppa Ohetty (18) also- shows 
that Order IT, rule 2, has no application 
where the causes of action (in that case the 
one on & pro-note and the other on the original 
consideration) are different. 


Mr. T. В. Krishnanoams Aiyar, forthe Re- 
spondents:—There is а distinction in principle 
between zases of subsequent suits for mesne 
profits after date of the prior snita for posses- 
sion, and cases of subsequent suit for posses- 
sion after & prior suit for mesne profits. 
In the former class of cases the cause 
of action for the subsequent suit arises 
after the first suit. Ib is а new use 
of action based on the subsequent con- 
tinuance of wrongful possession. The actual 
decisions in T%rupats v. Narasimha (2), 
Monohur Гай v. Gouri  Sunkur (1) and 
Pratap Chandra Barua v. Rans Swarnamayi . 
(11), therefore, do not really apply. It is 
only the dicta in them, which are too general, 
that oan be relied on, on the other side. In 

Oheiti v. Rathnavelu Chatts (8) 
there were two independent causes of action, 
one on tort and the other on contract, ard that 
case has no application. The only decisions 


11 

I2) 25 Tnd. Gun: Yap B8B. EE 

18) 28 Ind. Oas. 328, (1014) A. О. 618; 417 A. 
142; 18 O. W. N. 617; 88 L. J. P. O. 181; 17 New 
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which are really in point are Venkoba v. 
Subbanna (5) and Mewa Koer v. Banarst 
Prasad (6), and they sre in my favour. 
There is only one cause of action in 
cases of claims for possession and mesne profits 
for the period up to that suit, namely, the 
WTO possession, Order II, rule 4, clause 
(a), only applies to cases where possibly there 
may bea diference in the causes of action for 
possession and mesne profits. It does not 
mean that in all cases they are distinot. 
Clause (o) clearly shows that claim for mesne 
profits can form part of ihe claim arising 
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from the cause of action for recovery of the. 


land. 
Mr. Г. dA. Govindaraghava Atyar, in 
reply:— Order II, rule 4, ` clanse (с), 


applies to cases ‘like partition suits where 
partition of moveables can be asked fer along 
with partition of immoveable property as the 
claims for both arise from the ваше cause of 
action. Itis not intended to apply to any 
case of claim for mesne profits. 


OPINION.—The answer tothe reference 
must be in the affirmative. 
that claims for possession and claims for 
mesne profits have always been treated 
вя separate causes of action in the Code of 
Civil Procedure following in this the 
English Law. At Common Law claims for 
ejectment and for mesne profits were separate 
causes of action, and before the Common Law 
Procedure Act 1852, an action for meane 
profits did not lie until judgment had been 
recovered in ejectment. Section 10 of the 
Code of 1859 expressly provided that a 
claim for the recovery of land and a claim 
for mesne profits arising out of such land 
should be deemed to be distinct causes of 
action within the nieaning of the two preced- 
ing sections, which dealt with joinder of 
causes of action in the same suit. When the 
Code was remodelled in 1877 after the 


Judicature Act and the Rules of Practice | 


framed thereunder had come into force in 
Eugland, the language of these rules was in 
many instances substituted for the language 
of the Code о? 1859, and in thiá way section 
10 dropped out and was re-placed by section 
44 (now Order Il, rule 4, of the Civit Proce- 


dure Code, 1908), the language of which was ' 
of the . 


taken from Order XVII, rule 2, 
English Rules. The effect, however, is the 
same because, when the rule says that no 


It seems to us. 
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cause of-action shall, unless with the leave of 
the Court, be joined with a suit for the 
recovery of immoveable property except (a) 
claims for mesne profita or arrears of rent 
in respect of the property claimed, or any 
part thereof, itis quite clear that the Legis- 
lature considered that claims for the recovery 
of land and claims for mesne profita were 
separate causes of action, and that it was 
not intended to depart from the express 
provisions to that effect in section 10 of the 
Oode of 1859. We have also been referred 
to Saminathan Chetty v. Palanteppa 
Ohetiy (18), в decision on section 34 of 
the Oeylon Code of Civil Procedure, which 
is in the same terms as section 43 of the 
Oode of 1882, in which their Lordships 
discuss the scope of that rule and lay down 
that itis not intended tosecurethe inclusion in 
one and the same action of drfferent canses of 
action, even if they arise out of the same tran- 
sactions, and point out tl at the provision that 
an obligation and & collateral security for its 
performance should be deemed to constitute 
but one cause of action isa substantive enact- | 
ment, makiug, what would otherwise be two 
independent causes of action, one cause of 
action for the purposes of the section. This 
shows that the distinction between 
different canses of action must be strictly 
observed. For the foregoing reasons 
and following the decisions quoted in 
the reference, Monohur Lal v. Gouri Sunkwr 
(D, Tirupati у. Narasimha (2), Lalessor Babui 
v. Janki Bibi (8) and Guita Saramma v. Ma- 
ganti Raminedu (4), we answer the reference 
in the affirmative. 
- Reference answered. 


PUNJAB OHIEF COURT. 
Басонр Orv Arrat No. 1754 or 1913. 
January 12, 1915. 

Preseni. —Mr Justice Rossignol. 
GURMUKH SINGH snp ANOTHER — 

RS PLAINTIFK8——À PPELLANTS ; 
DETTA- 
KANSHI RAM аяр OTHERS— DEFRNDANTS — 
RESPONDENTS. - . 
Gud Procsdure Ооба (Act V of 1908), 0. IXI, 1.9 
— Death of one of the dajendante during pendency of 
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auit—Legal  represeniaiite тої made party within 

tims —Abatmneni —Buffoient cause for estting i£ asids. 
A preliminary decree in asut for rendition of 
p acoounja was made оп fhe Ist Novem- 
1909 and tho, appeal t it was finally 
dismissed by the Chief Court on the 20th Decem- 
ber 1011. In the meantime one' of the defendanta 
had died in Beptember 2910 and when ths record 
was returned to the flrst Oourt on tho 17th January 
1012, it directed that the deceased defendant's 
representatives shall bc impleaded, which was done 
on the 17th February 1912. The Court then decided 
that the suib abeted as -againsb the deceased and 
decreed it the others. On appeal the 
Divisional Judge held that the suit failed against all 


the defendants: 
Held, that tho deceased defendant was an 


oasential party to the suit and as the plaintiffe did 
not make an application for impleading his legal 
representatives on the earliest poesiblo date after 
the first Court waa again seized of the case, there 
was no sufficienti cause for the delay and tho 
suit fafled. 


Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated the 16th 
of May 1913, reversing that of the District 
Judge, Rawalpindi, dated the 4th of October 
1912, decreeing claim. 

Mr. D. б. Ralli, for the Appellants. 

Bhagnt Govind ‘Das, for the Respondents. 


JUDGMENT.—This was-.a suit for rendi- 
tion of partnership accounts, which has been 
declared by the lower Appellate Court to 
' have abated by reason of the" fact that one 
partner died daring the pendency of tho 
` сазе and no -application within limitation 
was made to bring his logal representatives 
on to the record. 

It is admitted for the &ppellants.plaintiffa 
‘that the deceased partner was an essential 
party to the duit, at any rate, in the first 
instance, but it is urged that as a prelimi- 
nary decree was issued against һіт, Бе was 
not an essential party to the rest of the 
proceedings; in other words, the suit could 
‘proceed to an end in his abeence, and the 
suit abated against him alone and could 
proceed against the other defendants. 


The facts nre that the parties each took a 


license for the vend of liquor, but after: 


receiving their licences, they entered into в 
partnership by which they agreed each to 
work his shop and divide the profita of all. | 
The preliminary decree issued on Sth 
November 1909, and the Commisaary,. who 
. ‘examined the accounts, made & report on 8rd 
January 1910, but before any final decree 
ould be pronounced, one of the defendants 
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appealed to the Divisional Court which 
dismisged the nppenl on 11th April 1910. 

From that dismissal there wasa further 
appeal to this Court on 5th June 1910, which 
wab dismissed on 20th December 1911 on 
the ground that one of the defendanta, 
Than Singh, had died in September 1910 and 
his legil representatives had not been made n 
party within Limitation. 

On 17th January 1912 the record waa 
returned io the first Court, whioh directed 
that Than Singh’s representatives should bo 
impleaded and this was done on, l7th 
February 1912. The first Court then decid- 
ed that the suit abated as against Than 
Singh, bnt proceeded with the case against 
the other defendanta and decreed for plaint- 
iffa. 

The defendants appealed to the Divisional 
Judge, who dismissed the suit on the ground 
that Than Singh was an efsential party, 
that the suit against him had abated and, 
therefore, failed against all defendants. The 
learned Divisional Judge in this respect fol. 
lowed the line of argunient employed in the 
Hon'ble Mr. Justice Chevis’ order of 20th 
December 1911. 

Thus it has been decided between tho 
parties that Than Singh waa an -essential 
party to thé suit, but appellant „attempts 
to avoid this conclusion by pointing out 
that the preliminary decree is in existence 
against Than Singh and that the local 
Commissary had settled Than Singh and other 
persona’ liability before Than Singh died. 
The preliminary decree, however, established 
no specific liability against Than Singh and 
the Cammissary'à conclusions have not any 
force till adopted by & Court. 

Bat appellant further argues that he should 
be permitted to bring Than Singh’s represen- 
tatives on the record even at a late date, 
for he took action shortly after the snit 
was returned to the first Court from this 
Court. 

Now no party can be allowed to repro- 
bate and approbate the same thing, ar it 
guita him. The plaintiffs objected to the 
impleading of Than Singh's representatives 
in this Oqurt, but were anxious to implead 
them when the case returned to the fret 
Court. . 

No doubt this Court was bound suo motu 
to notice that the application was timo- 
barred, bnt there is on the record an objec- 
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tion by plaintiffs, dated 20th December 1911, 
to the impleading of Than Singh’, heirs. 

But itis urged that Than Singh died at 
a time wheh the gnit could not be continued 
by reason of the presence of the record in 
this Court, yet ifit be granted that this 
is correct, stillI find that when the record 
was returned tothe first Court, the plaintiffs 
were not ready with an application at the 
filret hearing and when a fortnight later 
' they did putin an application, they stated 
that they did so only in obedience to the 
Üourt's order. It should be needless to say 
that the matter was one in which the 
Court should have issued no orders or sug- 
gestions.. The words employed in Order 
XXII, rule 9, &re:— ‘prevented " 
from continuing the suit", and I am inolined 
to agree with appellants’ contention that the 
suit oould not be continued by the plaintiffs- 
appellants whilst the defendants-respondenta’ 
appeal lay before the Chief Court, but on 
the other hand I find that tbe plaintiffs 
did not make an application on the earliest 
possible date after the firat Court was again 
seired of the case, and when they did make 
an &ppliextion, it was made reluctantly. 

; My conclusion is that -appellants delay 
was due to a careless mistake of law and 
there was no sufficient cause for the delay. 
The appeal is, therefore, digmissed with costs. 
Appeal dtemtesed. 


PRIVY COUNCIL. : 
APPEAL FROM THE ОлісоттА Hider Coorr. 

. November 5, 1914. 
Preseni;—Lord Shaw, Lord Parker of 
Waddington, Lord Sumner, Sir John Edge 
and Mr. Ameer Ali.. 

MUNNA LAL PARRUOK Axp OTHERS— 
APPELLANTS 


^ tersus 
SARAT CHUNDER MUKRRJI AND 
AKOTHER-—— RESPONDENTS. 
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made after twelve 


mortgaged property 
years from the date of the dooree 


is ‘barred by Article 188 of Schedule I of the 
Limitation , Aot, 1008. 


Appeal from an appellate order of the 
High Court at Caloutta, dated the 20th 
July 1911 and reported in 11 Ind. Cas. 948, 
which affirmed an order made on the 13th 
of May 1910 by Mr. Justice Fletcher sitting 
on the original side of the said High 
Court. 


FACTRS.—The sole question for determina- 
tionon the present appeal was whether an 
application made on the 3rd July 1909 to 
execute or enforce в decree made by the said 
High Court on the 16th December 1586, 
was or was not barred. by the Indian 
Limitation Act. 

On the 25th January 1886, Sarat hinder 
Mukerji executed а mortgage in favour of 
Amlook Ohand Parruck, the first respondent . 
(now represented by the appellants), of his: 
share in certain family property, including 
houses „No. 80, Clive Street, Oaleutta, Nos. 9 ` 
and 3, Bishoo Babu’s Lane, Kidderpore, and 
ihe family dwelling-house at Kidderpore. 

On the 10th of December 1886 the mort- 
gagoe instituted a guit on the said mort 
in the High Court at Calcutta ` (original sido), 
and on the 16th December 1886 a decree was 
made by consentin the terms following :— 

" ft ів ordered and decreed with the consent 


| of the plaintiff by his Counsel and of the ` 


defendant in person that the defendant йо 
at theend of six months from the date hereof 
that ів, on the fifteenth day of Jane, one 
thousand eight, hundred and eighty seven, on 
the middle floor of the Court Housé opposite 
the Registrar's room pay to the plaintiff the 
sum of rupees twenty-five thousand three 
hundred and eighty-two and eight annas 
with interest thereon at the rate of twelve 
percent. per annum from the date hereof 
until payment: And it is further orleréd . 


. and decreed with the like consent that проп 


Lonitation—Mortgage —Pielimtnary ` mortgage de- 
eres—Application for sale of mortgaged y— 
Transfer of Property Act (IV of 1882), в. 88, 89 - 


—Lomitatios Асі (IX of 1908), Boh. I, Art. 188. 
Where & High Court in the exercise of ita 
ordinary original civil jurisdiction passes a pre- 
Hminary morigage-decree- under section 88 of the 
“Transfer of Proporty Act, 1882, an a 
section 50 of the Act for an ordera 


cation under ` 
lute for salo 
к к 


payment as aforesaid the plaintiff do re- 
convey or re-transfer the properties, comprised 
in the mortgage in the plaintin' this suit 
mentioned, free from incumbrances done by - 
him or any persons claiming by, from ar 
under him and do deliver up all deeda and 
writings їп his custody or power relating 
thereto upon oath or solemn affirmation to 
the defendant or to whom he shall appoint: 


Bat in default of epch payment as рістер 
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itis further ordered and decreed with the 
like consent thatthe properties comprised in 
the said mortgage be sold with the approba- 
tion of the Registrar of thia Court to the beat 
purchaser or purchasers that can be got for 
the same. provided the said Registrar shall 
consider that a sufficient sum hss been 
dffered and in order to suoh sale let the 
plaintiff produce before the said Registrar 
upon oath or &olemu affirmation all deeds 
and writings in his custody or power 
relating to the said property: And it ia 
further ordered and decreed with the like 
consent that the money to arise by such sale 
be paid into Court to the end that the same 
may be duly applied in-payment of the maid 
gum of rupees twenty-five thousand three 
hundred and  eighty-two and eight snnas 
with interest thereon as aforesaid: And it is 
further ordered and decreed with the like 
consent that if the money to arise by such 
sale shall not be sufficient for the payment 
in full of the said sum of rupees twenty-five 
thousand three hundred and eighty-two and 
eight annas with interest thereon as аѓагеваій, 
the defendant do pay to the plaintiff the 
amount of the deficiency, together with the 
plaintiffs costs of this suit to be taxed by 
the Taxing Officer of thia Oourt under the 
heading (class 1, short cavses.)” 

On the 2nd May 1887 an ordinary applica- 
tion to execute the said decree was made, but 
the application wis, however, not pressed and 
no further proceedings were taken till the 
8rd July 1909, when the mo made 
the application now in dispute for "liberty to 
proceed to sell pursuant to the decree made 
in this suit on the 16th day of: December 
1886 an undivided quarter share of the said 
defendant, Sarat Chunder Mukerji, of and in 
the premises No. 30, formerly No. 49, Olive 
Street, in the town of Calcutta and Nos. 2 
and 8 of Bishoo Baby’s Lane, Kidderpore, 
and the family house at Kidderpore” and 
prayed that “ for the purpose of such gale all 
necessary directions may be given to the 
Registrar.” 

The application was heard by Mr. Justice 
Fletcher, who held that it was to enforce the 
decree, dated the 16th December 1886, and 
was barred by Article 180 of the Limitation 
Act 1877 as not being made within 12 
years from ihe 15th June 1887. . The 
material part of his judgment was ns fol- 

lows— ` ` : 
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“ТЬ ів said this is an application under 
the Transfer of Property Act and that since 
it has been decided by this Oourt on certain 
appeals from Courta which are snbordinate 
to it that there is no limitation within which 
an application for an order for sale may be 
made under that Act, the Oourt is bound 
to make an order for the sale of the pro- 


perty. 

* “But without in any way wishing to cast 
doubt on the authorities in this Court in 
support of that proposition, I have in the 
present case to decide what is the effect of 
the consent decree in this suit. Now it 
seems to me that the portion of the decree 
which orders the defendant to pay to the 
plaintiff Ha, 25,882-8-0 on the 15th June 
1887 is the real and substantial porlion of 
the decree, the reat of the decree being 
purely conditional on the defendant failing 
to obey the order to pay the amount on the 
15th June 1887. К 

“What then is the real substance of the 
present application? It seems to me on the 
decree thatit is merely an application to 
enforce the decree and that being во, it is 
barred by Article 150 of the Limitation Act ` 
1877 as not being made within 12 years from 
the 15th June 1887. 

“The argument of the learned Counsel for 

. the plaintiff that the present application 
could be made atany time after the decree, 
even if it be more than 100 years, is an 
alarming one. 

“Whatever may have been held in the 
cases cited by the learned Counsel for the 
plaintiff during his argument, [ hold that 
the present application is merely one to 
enforce the decree made by this Court in ita 
original jurisdiction and, therefore, is barred 
by limitation.” 5 

On the mortgagee’s appeal the Court 
Appeal (Jenkins, C. J., and Woodroffe, J.) 
affirmed the order of Mr. Justice Fletcher 
dismiasing the application, and decided that 
the said application waa also barred under 
the Limitation Act, 1908, Schedule I, 
Article 183. [For the full judgment see 11 
Ind. Cas. 948.] 

‘The appellanta, who represent the mort- 


gagee, then appealed to His Majesty in 
Oouncil. 
Mr. Jenkins, К. С. (with him Sir W. 


Garth), submitted that the application was 
ngt опе to enforce a decree within the mean- 
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ing of either Article 
the Limitation Act, 1877, or Article 188, 
Schedule 1, of the Limitation Act, 1908, 
because the decree of the 16th December 
1886, being merely a preliminary mort- 
guge decree, could not be enforced but 
required another supplemental decree, 
a decree absolute for the purpose of being 
executed. The application was, therefore, 
not barred. No period of limitation was 
provided for such applications either in the 
Limitation Act or tbe Code of Civil Pro- 
cadure. Reference was made to the Transfer 
of Property Act (IV of 1582), sections 
85, 86, 87, 88 and 89, Limitation Act 
1877, Schedule II, Article 178, 
Limitation Act, 1908, Schedule I, Article 
181. E 


(Me. Amex Аш referred to the 
of Civil Procedure, 
role 5.] 

[Sra Joun Epat remarked that the mori- 
gagee’s right under the decree of 1886 was 
extinguished by virtue of section 28 of the 
"Limitation Aot, 1877.] 

[Mr. DeGruyther, K. C., for the Respond: 
ents, referred to Baiwk Nath v. Musammat 
Munsi Dei (1) and Chaudhri Abdul Majid v. 
Jawahir Lal (2), where their Lordships of 
the Privy Oouncil recently held that there 
© was &. period of limitation provided for 
such an application under the Limitation 
Act, 1877]. 

Counsel submitted that the сава of 
Madhab Moni Рав v. Pamela Lambert (8) 
was in his favour, but said that in 
view of the cases cited against him he 
could not carry the готов апу fur- 
ther. 

Measra. DeGruyther, 
Macklin, for the- 
called upon. 


180, Schedule II, of 


Code 
1908, Order XXXIV, 


K. C., 
Respondents, 


and R. 
were not 


JUDGMENT. 
Lorn Suaw.—Their Lordships 
réason for interfering with the 


mm 644, 86 А. 284 18 O W. М. 740; - 
12 A. L. J. 506; 19 O. L. J. 574, 10 Bom. L. R. 860; 
27 M.L J.1; 0M L. T. 1, 11. W. 729 

(2) 28 Ind. Oas. 649; 36 А. 850; 12 A. L. J. 024, 16 
Bom. L. В. 806, 18 0. W М. 903, 19 O. L. J. 62& 27 
X. L. J. 17; (1914) M. W. N.485, 16 M. L. T. 44 1 
L. W. 488. 

(3) 6 Ind. Ова. 587; 15 0. W. N 887; 12 O..L. J. 
3828, 87 О. 706. E 


апа. 


of the Оошча below, and they will humbly 
advise His Majesty to dismiss the appeal 
with costs. 
Appeal dismised. 

Solicitor for the Appellants: Mr. G. Q0. 
Farr. 

Solicitors for the 
Richards, Fou ў бо. 


Respondents: Messrs 





PUNJAB OHIEF OOURT. 
Cir Revistox Petition No. 15 og 1914. 
January 18, 1915. 

Present: —Mr. Justice Shadi Lal. 
Tus» LIQUIDATORS or tas MARWAR 
BANK, Lro., їн LIQUIDATION— 
DuragupANTS— PETITIONERS 


.Dersus 

PANNA LAL— PraimTIFF—HRAB8PONDENT. 

Companies Act (VII of 1918), з. 215 —Widing-up 
of Oormpany— Procsedsngs m Court, stay of—JDiscretion 
of Oowrt. 

In the case of a compulsory liquidation the oreditor 
is debarred from by way of peo unless 


he can show special grounds for granting him learo 
to do so. 

In the oase of a voluntary Hquidation the onus is 
on the Liquidator to show that an order should bo 
made staying un action brought against the Company 
for prima facie the ordinary tribunal is the Hx 
one to decide upon а olain against the Oom 
The proceedings may be stayed when Mont 
ground is shown to do so, в g., when existence of the 
liability is substantially admitted and the disputo is 
only ва to what is the exact amount due. 

The plaintiff sued the Company for refund of в 
certain sum of mo all to have been paid on 
some shares, which the tiff alleged were allotted 
to him subject to & condition The Company went 


into voluntary liquidation and tho Liquidstora moved 
the Оше? Oonrt for an order under section 215 of the 
Oompenies Act, 1918, to stay oua dings in the suit 
filed against the Company. olaim was denied 
зя toto by the Liquidators. 


Held, that no sufficient ground was shown for  pass- 
ing the order pr&yed for 


Petition, under section 215, Indian Compa- 
nies Act of 19183, for stay of proceedings in 
the case of Panna Lal у The Marwar Bank in 
Liquidation, pending in the Court of the 
Munsif, first Class, Ambala. 

Mehta Bahadur Ükand, for the Petitioners, 

Mr. Sanfanam, for the Respondent. 

ORDER.—The Liquidators of the Marwar 
Bank, Limited, which is being wound up 
voluntarily, have applied to this Court under 
section 215 of the Indian Companies Act, 
VII of 1913, to- pasa an order for the stay- 
ing of an action brought against the Com. 
pany by the respondent, Lala Panna Lal, and : 
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now pending in the Court of a Munsif at 
Ambela. It appears that the action was 
brought ondhe- 16th of March 1914 for the 
recovery of Ha 510, the amount paid by the 
respondent on 51 shares which, he alleged, 
were allotted to him sübject to a condition. 
He asserted that in consequence of the 
failure of the Oompany to perform the 
condition, the contract to'take shares did 
not come into existence: and that he was, 
therefore, entitled to obtain re-payment of 
the money already paid by him. On the Ist 
of April 1914, the Company filed ita written 
statement in answer to the claim, and on 
the 12th of May the Court struck the issues 
which arose on the pleadings of the parties. 
On the 20th of June, the Company 
went into voluntary liquidation, апа on the 
25th June, the Liquidators, who are peti- 
tioners before me, were impleaded as defend- 
ants in the case. Thereafter, several dates 
were given for producing evidence, but on 
account of the non-attendance of witnesses, 
jt could not be recorded. It was on the 12th 
of October 1914 that the present application 
was made to this Court and the question, 
which I have to determine, is whether hav- 
ing. regard to the facta stated above and to 
the Jaw bearing on the subject I should 
accede to the prayer of the petitioners. 
There is no doubt that section 215 of the 
"Aet empowers the Court to stay вп action 
pending against & Company in voluntary 
liquidation, if the Court is satisfied that the 
required exercise of the power will be just 
and beneficial. It will be observed froma 
comparsion Cf the provisions of that section 
. with those of section 171 that, while in the 
case of в winding-up by the’ бопг1, no suit 
or other legal proceeding can be proceeded 
with or -commenced after tho winding-up 
order except by leave of the Conrt, no such 
leave is necessary in the case of a voluntary 
liquidation end thatit is for the Liquidator 
to make out a case for staying an action 
brought against the Company. In the first 
case, the stay. ofan action or proceeding is 
the rule and ita continuance is an exception. 
. In the second case, 16 is just the other way. 
The Court has gots discretion to make an 
order for the staying of suit or proceeding, 
but the discretion can only be exercised upon 
special ground being shown by the Liquidator 
for the exercise thereof. The law drawsa 


clear distinction in this respect between a 
winding-up by the Court anda voluntary 
winding-up, and it seems to me that the 
distinction is often overlooked. “ Whereas 
in the case ofa compulsory liquidation," 
observed Collins, M. R., in Curie v. Consoli- 
dated Kent Collraries етан Limited (1), 

“the creditor ів debarred from proceeding 
by way of action, unless he can show apecial 
grounds for granting him leave to do во, in 
the case of a voluntary liquidation the onus 
appears to be thrown on the Liquidator of 
showing that an order should be made stay- 
ing an action brought against the Company. 
One looks for some ‘basis in principle for 
this distinction being made, and it wonld 
seem that it must have been because the 
Legislature thonght that prima, facte in the 
case of в voluntary liquidation the ordinary 
Tribunal was the proper one to decide upon 
a claim against the Company. The Court 
had, no doubt, stayed the actionin cases 
where the Liquidator could show some suffi- 
cient reason forits not being decided in 
the ordinary way. Where, for instance, the 
existence of a debt or liability was substan- 
tially admitted, though there might be some 
question of the exact amount due, the ordinary 
practice seems to have been that, liability 
not being really contested, but only the 
exact-amount due, the matter was- treated 
as one which might properly, and ought to, 
be determined in the liquidation. But that 
practice does nob appear to apply toa case 
like the present, where there is real dispute 
аз to the existence of any. liability. It seems 
to me that the learned Judge at Chambers 
was right. We have not been referred to any 
decision which establishes that, in the case 
of a voluntary liquidation, the burden is, in 
all cases, thrown on the creditor of show- 
ing special grounds why his action should 
not be stayed and the presumption appears 
to be prima facie in hia. favour.” 

Now whatare the circumstances of the 
present case ? The Liquidators dispute the 
claim of the respondent їн tuto and it is 


- manifest that if I accede to the application 


the respondent is bound to be settled on the 

list of the contributories and he would then 

move this Court to determine the question 

(and this is the real bone of contention 

between the parties) of his liability to be 
(1) (1908) К. B. 134 75 L. J. К. B. 199, 94 L, T. 
„ 18 Manson 60. 
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placed on that list. In that event, the 
whole matter would be gone into , by this 
Court and there would really be, in substance 
though not inform, a trial of an action. Can 
it be raid that avy good wonld accrue by 
staying the action” It is further observable 
that the suit had been instituted more than 
three months before the Company went into 
liquidation, and that certain proceedings 
had intho meanwhile been taken, and that 
evou after the commencement of the winding- 


up, this Court was not promptly moved to. 


exercise its power of staying the suit. 

. For the aforesaid reasons, I have uo hesi- 
tation in holding that the petitioners have 
absolutely failed to make out а case for the 
exercise of my discretion. Accordingly I 
reject the application with costs. 

Application rejected. 
ALLAHABAD HIGH COURT. ~ 
[Srcoxp Отут, AePkAL No. 218 ov 1914. 
December 9, 1914. 
Present:—Mr. Justice Chamior. 
KALYAN SINGH—Deraxpant— 
APPELLANT 


TETSUS 
PITAMBAR SINGH AxD AXOTIER— 
. — PpAINTIFES— RESPONDENTS. 

Limitation Act (IX оу 1908), Sch I, Arts. Lb, 44, 91 
— Bale by oue member of joint Hindu. family —Suit to 
eel aside sale and fo! porsescion-——Limitotion 

A suit to sot usido я salo exooutod by опо member 
ofa joint Hindu family, nnd for posscasion of tho 
property is governed’ by Article 144 of tho Jamrta- 
tion Act and not by Articolo 44 or 91. 

Sham Chondia Dajadar v. Gadadhar Alamdal, 0 
Jnd. Cas. 871; 18 О L. J. 277, reforred to. 

Second appeal from the decision of the 
District Judge of Budaun confirming that of 
ihe Munsif, Sahaswan. " 

Mr. Benode Behari, for the Appellant. 

Dr. S. U. Banerji, for the Respondents. 


JUDGMENT. —This appeal arises out of 
a suit brought by the respondents to set 
aside а sale, made by their brother Sardar 
fingh: and their mother Kaunsilia, of a 26, 
binrans 18 kachwans 5 nantwansi-share in 
o village and for possession. of the property. 

The ahare in.question is part of a 1 biswa 
18 biswansi 15 kachwanst-4 tanwanst 2 nan- 
‘wansi share in the-village, which was the 
joint property of the three brothers and their 
father, who died many years ago’ when all 
three brothers were minors. ‘During their 
minority their mother Kauvnsilia mortgaged a 


1 inca 15 Wswanet 13 kachwansi share to опе * 
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Raghunath Singh and placed him in possession. 
In 1895 after the eldest brother Sardar Singh 
had attained full, age, he and his mother sold 
the share now in suit to the aforesaid Haghu- 
nath and а man named Bubadar: Singh. 
The mortgage-money was paid off ont of the 
usufruot by June 1909, and the two purchasers 
then took possession as such of the share 
which they had purchased. 

The present suit was instituted in Auguat 
1912. The plaintiffs-respondents say. that 
they did not getto know of the sale till 
August 1911, and they suggest that the pur- 
chasers, who are represented in this suit by 
the appellant Kalyan эпі another, frau- 
dulently ‘concealed the fact of the sale from 
them. 

It has been found by both Courts below 
that no legal necessity for the sale has been 
established by the purchasers’ - representa- 
tives. The only question for decision is 
whether the Courts below were right in 
holding that the suit was brought within 
time. It has been found, and it is now ad- 
mitted, that both the plaintiffs-respondents 
attained majority more than three years be- 
fore the suit. If, as contended by the ap- 
pellant, Article 44 of the first Schedule to the 
Limitation Act applies, then the suit is plainly 
barred by limitation unless the case is saved 
by section 18 of the Act. Both Courts below 
have held that the suit is governed, not by 
Article 44, but by Article 144 and is within 
time, because the possession ‘of the purchasers 
did not become adverse till 1909, when the 
mortgage was cleared off. The plaintiffs- 
respondents have treated the mortgage as 
binding upon them as they were entitled to do 
[see Mata Din v. Ahmad Als(1)] and, therefore, 
possession of ihe purchasers did not become 
adverse to them till the mortgage was cleared 
off. If Article 144 applies. the snit is well 
within: time. 

I am unable to accept the contention that 
Article 44 applies to this suit. When the 
sale was made, Musammat Kaunsilia was 
not guardian of the property of the plaintifis- 
respondents [see GAharibullah у. Khalak Singh 
(2)]. The property was part of the joint 
family próperty of .the plaintiffa and their 
brother, Sardar Singh.  Musammai Kaunailin 

(1) 13 Ind. Cas. 076 16 О. W. N. 888, 11 X. D. Т. 
345; (1912) M. W. N: 188 0 А. І, 7. 215; 15 C. D. J. 
270; 14 Bom. L. В. 192; 15 О. C. 46; 28 M. L J. 6, 89 
Т. А. 49, 34 A. 218at p 223. - à 

(2) 25 A-407 (P. 0.); 5 Bom. L, R. 478 7 0. W.N, 
881,80 L 186. d 
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must, I think, be disregarded altogether. 
She had no right whatever to deal with the 
property of the family after Sardar- Singh 
came of age. Regarded as a sale by her 
alone, the sale was void altogether and 
Article 44 does not apply to such a case [see 
Sham Chandra Dafadar v. Gadadhar Mandal 
(3)]. The sale should, I think, be regarded 
as having been made by Sardar Singh and 


.even ifit be assumed that he was karta of © 


the family, he was not guardian of the pro- 
perty of his brother within the meaning of 
Article 44, This Article has never been 
applied toa suit to set aside a sale by a 
karta of joint family property. Мог, as far 
as lam aware, has Article 91 ever been 
applied to such а case as this. It appears 
io me that the relevant Article is 144, 
that the prayerin the plaint that the salo 
may be set aside is probably superfluous 
and that the suit ia well within time. The 
appeal is dismissed with costa. 


Appeal 
(8) 9 Ind. Oas. 377; 18 O. L. J. 277. 





MADRAS HIGH COURT. 
Saooxp Огут, Arrears Nos. 1058 то 1077 
or 1913. 

October 30, 1914. 
Pressné:—Mr. Justice Kumaraswami Sastri. 
VENKATA PERUMAL RAJU DEVA 
MAHARAJULUNGARU, minor, BY G'UARDIAN 
W. А. WARADAOHARIAR —DEFERDANT 
IN ALL BUIT&——-ÀPPNLLANT IM ALL THE APPRALS 
versus 
1н 8. A. No. 1058 
RAMUDU—Puamtire  HagPoNDHNT. 

Ig S. A. No. 1059 
G. PAPANNA—Pcatstirr—REersron peat. 
Ix 8. A. No. 1060 
VENKATAPATHI-—PrarxriPF;— 
RESPONDENT. 

- In 8. A. No. 1061 
GANGANNA—PLAIKTUT—H88PONDANT. 
Ix 8. A. No. 1062 
К. VENKATAPATHI-—PrAINTIFF— 
RESPONDENT. 

Ix S. A. Nq. 1063 
'G. VENKATAPATHI-—PLAINTIEF— 
Внврохрвит. 
1х 8. А. №. 1064 
А. С САММА —PrAUrTLER— HEBPORDENT. 
Ія 8. A. No. 1065 
BRRAGOPALU- - PLateTipy — RESPOKORNT, 
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Ix S. A. No. 1066 
R. GANGANNA- —PLAINTIF?— Rü8PONDHSNT 
Ix S. A. No. 1067 
SIDDAPPA-—PrAUFTIPF —RH8PONDENT. 
` Ix В. A. No. 1068 
GANGANNA —PrLAIXTIMK—RARSPONDENT. 
Ix 8. A. No. 1069 
A. VENKATAPATHI-—PrAINTIFT— 
RaaproxDEXT. 
Ія S. A. No. 1070 


' OHENGANNA —PLAlXTIFF—HB8POXDENT. 


Ix S. A. No. 1071 
M. GANGANNA —PLAINTIVI— RESPONDENT. 
Tx 8. A. No. 1072 
G. GOPALU —PrarntrIr? —RIESPONDEET. 
Ix 8. A. No. 1078 
G. VENKATARAMANNAH —PLAINTIFF— 
RasPONDENT. 
Ix 8. A. No. 1074 
COHENGANNA —PratiNTIFP—H8PONDENT. 
19 S. A. No. 1075 
ОНАКАТ А GONAMIV ADU —PiarsTIFF— 
RasPONDEKT. 
Ix В. A. No. 1076 
BUDDANNA —Ргплтитгер-—ҢиврохойнтТ. 
Ix S. A. No. 1077 


MUNIGADU—Pratstiry—Rasrompent 
Madras Estates Land Act (I of 1908), s. 18 (8), 
pe of —"Oontraci fo the contrary". in в. 18,cl. (8), 
meaning of—Interpietation of Statuts—Aot, w 
reirospective—Impiovement by tenant—Paymeat of 
highs: rent, when enforced—Contruct bafore Act, effect 
of —Sade! war and Madiri Kasuvu, tohether illegal cess. 

Per Kumaraswam: Bast i, J.—The ords ‘ contract to 
the contrary” in section 18, clause (8), of the Madras 
Estaics Land Aot refer only to contracts made 
after the passing of the Act and the section has 
no ratrospective operation in oases where rent 
claimed was payable under а contract which would ` 
have been legally enforceable under the Rent Re- 
covery Act or &ny other law in force at the time 
of Eas? төм of the Estates Land Act. 

er Kwmarasaiwma Sastri and Napier, JJ.—Section 18, 
dise (9). of the Madras Estatea Land Act does not 
gum & tenant to claim exemption from liability 

to IMs higher rate of rent for crops raised 
with the help of improvements made at his sole 
expense, -whero the improvements been 
effected before the Aot саше into force and 
where there had been a contract entered into 
between him and the landlord before the passing of 
the Act for the payment of such enhanced rent. 

An Act is аву тторебыуе in ет operator, 
and to make it nger words than 
"hose found in section 13, clanke nid of the Estates 
. Lend Act are necessary. 

Bed v. Revd, (1886) E D. 402; 55 L. J. Oh. 
994. 54 І. T. 100; 34 W. R 332, Lewri v. 
Mic 8 Oh. D. 402; 61 L. J. Oh. 580; 67 L. T. 275 

ӨТӨ, Muhammad Abdusamad v. шањ 
Hi x L A. 80,6 Bom. L. H. 288 8 O. W. N. 
901, 20 А 119 (Р.О); Ramakrishna Chetty v. Bub. 
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тауа Atyar, 18 Ind. Ова. 64; 24 M. L. J. 54, (1918) 
М. W. N. 900, West v. Gwynne (1911), 2 Oh D. 1 at 
р. 15,80 L. J. Oh. 578; 10$ L T. 759; 55 8. J. 51% 
27 T. L. R. 444, followed. 

Sadasiva Ayar, J., (dismenting).—Olauses (1) and 
(2) of section 18 af Aot I of 1908 merely declare 
the existing law and do not create now rights, 
лата no reason to hold that section 18, cl&use(8), 

intended to apply only to prospective improve- 
ments made by the tenant. ро Р 

Arumugam Chetty v. Raja Jagaveera Rama Venka- 
teswara kitappa, 28 M. 444 15 M. L. J. 202; Maharaja 
of Venkatagiri v. Sheik Mohadeen Sahib, 25 Ind. Oas. 
590; 1 L. W. 592, followed. ` 

А. landlord is not entitled to increase the 
annual assessment by the addition of a second crop 
asseasment. ox 

Badelioar and Madir: Kasavw are part of rent and 
not Ше ы] cesses. 

Per Sadasiva Atyar and ‘Napier, JJ.—In the case 
where the peymens of higher rate of rent for 
crops raised with improvements effected by tenants 
has gone on for over 00 years, consideration for 
agreement to pay at the higher rate should bo 


presumed. i 

Second appeals against the decrees of the 
District Oourt of North Arcot, in Appeal 
Suits Nos. 429, 430, 431, 432, 438, 484, 485, 
436, 437, 438, 489, 440, 141, 442, 449, 444, 
445, 454, 494 and 4950f 1912, preferred 
against those of the Oourt of the Revenue 
Divisional Officer of Ohandragiri, in Suits 
Nos. 1210, 1211, 1218, 1214, 1215, 1218, 
1217, 1218, 1219, 1221, 1222, 1293, 1994, 
1225, 1226, 1927, 1228, 1212, 1209 and 
1220 of 1912. . 


Messrs. Г. A. Govindaraghaea Atyar and 
L. S. Veeraraghava Atyar, for the Appellant. 

Mr. 8. T. Srinivasa Gopalachariar, for the 
Respondents. ; 


These second appeals and the memo- 
rande of objections in all except in 8. A. 
No. 1067 of 1918 coming on for hearing 
and having stood over for consideration, the 
Oourt (Sadasiva  Aiyar and Napier, JJ.) 
delivered the following 


JUDGMENT. 


Sapasiva Атүлв, J.—The appellant is the 
minor Rajah of Karvetnagar. He was the 
defendant in the twenty suita out of which 
these twenty, second appeals have arisen. 
The suita were brought under section 55 of 
the Madras Estates Land Act by several 
tenanta in the estate, who are the plaintiffs in 
„the snuita, for obtaining pattahs for Fasli 1321. 
The Revenue Divisional Officer of Chandragiri 
iDivision, in whose Court the suits were 
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brought, passed & decree directing tho defend- 
ant to grant pattahs containing certain 
terms which that officer found to be proper 
and legal. The learned District Judge on 
appeal modified the decrees of the Court of 
firat instance in one important respect and 
confirmed the decrees in other respects. In 
nineteen of the twenty-second appeals 
before us, the tenants (the plaintiffs) have 
filed memoranda of objections as regards 
the points decided against them. In the. 
appeals by the minor Rajah the questions for . 
decision are:— 

(a) Whether the Appellate Oourt’s finding 
that the wells on the lands of the tenante 
were sunk at their own expense is correct? 

(b) Whether the zemindar is entitled 
to charge rent on dry lands, on which 
garden crops are raised with the aid of 
the water in such wells, at the higher 
rate claimable for lands classed as wet, 
that is, a rate higher than is, charged 
per умма on dry lands cultivated with 
dry cropa without the sid of well water. 

As regards the question (a), I do not 
see sufficient reason поь to accept the 
coucurrent findings of the lower Courts 
that the wells were excavated at the sole 
expense of the tenants. Though the direct 
evidence is not very satisfactory, the lower 
Oourts were justified in finding the wells 
to have been dug at the tenants’ sole 
expense, having regard to all the oiroum- 
stances and especially seeing that the defen- 
statement did not 
deny that the plaintiffs dug the wells but 
merely said that it was not at their sole, 
expense that the wells were dug. 

The answer to question (b) depends upon 
the answers made to the following sub- 
sidiary questions :— 

(b1) Whether under the law before the 
Estates Land Act came into force the 
‘condition in the pattah to pay the higher 
wet assessment for garden crops raised on 
dry lands with the aid of the tenants’ well 
water was a lawfully enforceable term P 

(b2) Whether after the enactment of 
section 18, clause (3), of the Estates Land 
Act such a term in the, pattah would be 
valid? | 

(b3) Whether section 18, clause (3), ap- 
plies to a case where the improvement at 
his sole expense, relied on by. the tenant, 
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was effected "before the Madras Fatates 
Land Act came into force. Ў 

In Arumugam ОМА v. Raja  Jagateera 
Rama Venkzeswara Biappa (1), Mr. Justice 
Subrahmanya Aiyar held that a custom 
to pay enhanced rent for lands improved 
by the improvements effected by a tenant 
at his own cost is illegal as opposed to 
the provisions of the Rent Recovery Act, 
that it mide no difference whether the 
ienant constructed the well (at his own 
cost) prior to or after the passing of the 
Act of 1865, that in either. case, a higher 
rent cannot be claimed by the landlord 
and that payment for & number of years 
of the enhanced rent may be evidence of 
an agreenent to pay at that rate but that 
it will not be binding as а contract unless 
supported by consideration. The learned 
Judge left open the question whether if 
payments at the higher rate had continued 
to be made for a great many years, 80 
вв to make it unfair to the landlord, on 
account of such lapse of time, to be com- 
pelled to prove the existence of some con- 
sideration when the payment commenced, 
whether, under those circumstances, the 
Oourt shotld not presume а lawful origin 
for the payment at the higher rate, on the 
analogy of the lost grant principle availed 
of to support long possession and enjoy- 
ment. In that particular case in drumugam 
Ohattt v. Raja Jagavesra Rama Venkateswara 
Eüappa (1), the learned Judge found that 
in that snit and the connected suita, the 
payment at the higher rate had begun 
only from between 1 and 18 years before 
the date of the suits and that hence the 
passing of consideration for the agreement 
to pay at the higher rate cannot be 
presumed. 


In the case now before us, the payments 
at the higher rate had gone on from about 
1846 for more than 60 years and I think 
that consideration for the agreement to pay 
at the higher rate can be presumed in 
these cases. If во, under clause (1), section 
11, of the Rent Recovery Act of 1865, all 
contracts for rent between the landlord and 


the tenant should be enforced and I 
would ‘answer the question (bl) in the 
affirmative. 


(1) 28 M. 444; 15 M. L. J, 292. 
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As regards the question (62), section 18, 
clause (3), of the Estatea Land Act begins with 
the words “Notwithstanding any nsage or 
contract to the contrary”, and hence under 
the new law even a contract (that is, an 
agreement supported by consideration) to 
pay atthe higher rate for landa improved 
at the sole expense of the tenanta cannot 
avail the landlord. . 

We have lastly the question (28), whether 
the tenant сап claim the greatar protection 
given by the Estates Land Act in cases 
where the improvements had been affected 
before the passing of the Act. _ 


I am free to admit that I have found it 
very difficult to arrive ata satisfactory answer 
to this last question. Section 18 of the 
Madras Estates Land Act contains three 
clauses. Under the first clanse, neitherthe 
ryot nor the landlord can prevent the other 
party from' making an improvement to the 
holding. Under the second clause, the ryo 
has ordinarily the prior right to make the im- 
provement, but the landlord has the prior right 
if the improvement affects not only the holding 
of the ryot who wishes to make it, but also the 
holding of another ryot. Then the third 
clause Bays: “а ryot shall not, by reason 
of making an improvement at his sole 
expense, become liable to pay a higher 
rate of rent on acoount of any increase 
of production as a consequence of such 
improvement.” Under the first two clauses, 
it may be fairly argued that the Legislature 
has enacted those provisions in respect of 
improvements contemplated to be made by 
the landholder or the ryot after the passing of 
the Act, as it is almost useless for the Legis- 
lature to legislate about their respective rights 
to make the improvements which had 
already been made. Pursning the same 
argument, it might be oontended that the 
third clause about the ryt not being 
liable to pay & higher rate of rent on 
account of improvements effected at his 
sole expense also contemplates the raising 
of rent in future in respect of improve- 
ments to be made in future. After the 
beat consideration which I was able to 
give, however, to these three clauses, I 
have come to the conclusion that the third 
clause is intended to give а right tothe . 
tenant to claim exemption from payment 
of enhanced rent from the date the- 
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Act came into force, even in cases 
where the improvements had been 
effected by him before the Aot came into 


force. Clauses (1) and (2) of section 18, in шу: 


opinion, law which 


merely declared the 


existed even prior to the passing of this 


Act. Sir S. Subrahmanya Aiyar, J., says in 
Arumugam Oetti v. Раја Jagaveera Rama Ven- 
kaieswara ЕНарра (1): “Tt is impossible to 
understand why the landlord’s permission 
for the sinking of the well was necessary. 
And even supposing thata custom support- 
ing the averment can be shown, such custom 
must be held to be bad, if not for ita unreason- 
&bleness, at least on account of its utter 
inconsistency with the policy of the proviso 
to section ll of the Rent Recovery Act, 
which expressly admits the tenant’s unqualifi- 
ed right to make improvements free from any 
liability to make any payment to the land- 
holder in respect of the benefit acoruing 
therefrom. eec e ee duds coe Vy doe dis 
T It is scarcely necessary to add that 
the tenant’s right to relinquish the whole or 
any part of his holding ..in no way detracts 
from the tenant’s right to make such an 
improvement as the sinking of a well during 
the: subsistence of the tenancy.” If then 
clauses (1) and (2) do not create new rights ав 
regards the making of improvements, ib is 
unnecessary to hold that clanse (3) contamp- 
lates only the effect of future improvements 
on the right of the tenant to claim exemption 
from enhancement of rent. If SirS. Subrah- 
manys Aiyar’s view in Arumugam  Ohetii 
v. Raja Jagareera Rama Venkatenoara ЕНарра 
(1), that whether the wells were constructed 
before or after the passing ofthe Act VIIT 
of 1865, no additional rent can be claimed 
unless there was a contract, is correct law, 
it seams to me that clause (3) of section 13 
was intended only to further benefit the 
tenant, that is, further than even Sir 8. 
Subrahmanya Aiyar’s dictum, by taking away 
the restriction imposed by the old Rent 
Recovery Act that if there wasa contract 
to pay the higher rato (as opposed to an 
agreement without consideration), the tenant 
ought to pay the higher rate. In other 
words, ib seems to me that the opening words’ 
of section 13, clause (3), “Notwithstand- 
ing апу contract or usage ію the contrary,” 
were specifically intended to favour the 
tenant even further than the old law and 
not to take away the right already vested 
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in him, under Sir 8. Subrahmanya Aiyar’s 
decision, to claim exemption whether the 
improvements were“ made before or after 
the passing of the Act VIII of 1865, that 
ig, it was not intended to take away · his 
right ‘to claim exeniption from enhancement 
in some cases on the mere ground’ that 
the improvements had been effected before 
the Estates Land Act. In Maharajah of Ven- 
katagiri v. Sheik Mohadeen Sal«b (2), it waa 
held thatthe tenant was not liable іо pay 
enhanced rent when he had improved his 
holding by digging a well at his own cost. 
Tt appears from the facts of that case that 
the well were dug in that case and 
the connected cases by the tenants or their 
&noestora before the Estates Land Act came 
into force. That decision, however, is not- 
a direct authority on the question whether 
section 18, clause (8), affected the improve- 
ments made beforé the Act came into force, 
and it can only be said that the appellant! 
learned Vakil in that case did not put for- 
ward any argument that section 13, clanse (8), 
would not affeot the landlord's right to- 
enhance where improvements had been mad 
before the Act came into force. 2 f 
It 1з, по doubt, hard upon the landlord 
that where he had. been obtaining the 
enhanced rent on account of a contract 
from long before the Act came into force, 
it should be held. that notwithstanding 
that contract he should lose hia right to the 
enhanced rent owing to the passing of the 
Act. But the Estates Land Act does favour 
the tenant, notwithstanding “contracts to the 
contrary” and whether the contracts were 
made before the passiny of the Act. or after tt 
in numerous other respoots (see section 187, 
clauses (1) (a) to (g), and section 188). 
When rights under contracts entered into 
before the passing of the Act are uot intended 
to be taken away bnt only rights under 
contracta made after the passing of the Ast, 
apt words are used to go conserve the righta 
created: under prior contracte (see section 
12). I am, therefore, of opinion that after 
the passing of the Act the landlord cannot 
claim enhanced rent on account of the 
enhanced outturn of the crops due to the 
improvements made by the ryoi, whether 


‘the improvementa were made before or after 


the passing of the Act and whether or 


not there was a contract to the contrary 
(2) 25 Ind, Oas. 600; 1 L. W, 592, 
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and whether such contract was made pefore - 
or after the peasiug «f the Act. 

‘In the result, . I would dismiss the appeals 
preferred by the landlord, but under the 
circumstances without coste. 

Coming to the memoranda of objections by 
the tenants, the questions raised by them 
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are: 

(a) that the lower Appellate Court ought 
to have allowed only the lowest manavari 
dry rates, that is, Ба. 15-12-0 per 100 
guntas, and not ihe higher dry rate of Ha. 
26.4-0 per 100 gumias, 

(b) that the District Judge erred in 
holding that the landholder was entitled 
to charge for &Becond crop raised with the 
aid of improvements by the ryot, 

(о) that the, District Judge ought to have 
Held that sadehoor and madiri kaswvu are 
illegal cesses not payable by the ryo. 

As regards contention (a), as the landholder 
is entitled to charge for the beat dry crops 
that can be grown on & dry land there is 
no force in the contention. 


As regards contention (b), I would follow 
the decision in Maharaja of Venkatagiri v. 
Sheik Mohadeen Sahtb (2) and hold that the 
landlord is not entitled to increase the annual 
assessment by the &idition of & second dry 
crop assessment. 


On the contention (o), I &m prepared 
to follow the decision in Second Appeal 
No. 57 of 1896 and to hold that eadelear 
and madéri kaswou form part of the rent 
ot the landa ani are not additional illegal 
cemensa. In the result, the lower Court's 
decrees will be modified by disallowing the 
direction to entér second crop asseasments in 
the ранам. There will be no order sa 
to costs in these memoranda of objections. 

Navin, J.—I regret that І am unable 
to concur in the conclusion arrived at by 
my learned brother. I accept with some 
hesitation the finding that the wells were 
excavated at the sole expense of the tenanta, 
though it is a little difficult to see on 
what evidence this finding is arrived at: 
and I agree with him in applying the 
decision in Arumugam Cheis v. Baja Jaga- 
væra Rama Venkateswara ЕНарра (1) to 
the facts of this case that consideration, 
for the agreement to pay & higher rate, 
should ‘be presumed in the circumstances of 
. this case. І differ from him, however, on 
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the construction of clause (3) of section 18 
of the Estates Land Act. I cannot apply 
the words “shall not, by reason of making 
animprovement . , 

become liable” to anything bui improvements 
after the Act, in view of the fact that 
the rest of the section obviously applies to 
improvements after the Act. It is clear 
that the rate of rent was lawfully payable 
atthe date of this Act, and I cannot held 
that this clause was intended to tear up 
contracts lawfully made and give a claim 
for а reduciton by reason of words forbid- 
ding the .mpossiton of a higher rate. In my 
opinion, section 28 applies and the rent 
payable at the time being lawfully payable, 
it should bo presumed to be fair and equit- 
able until the contrary i8 proved. I wonld, ' 
therefore, allow these appeals. 

Вт тна Covet:—Under section 98 of the 
Oode of Озү] "Procedure, we-refer to a 
third Judge for decision the question of 
law on which we differ, namely, whether 
section 18, clause (8), of the Estates Lani 
Act enables the tenant to claim exemp- 
tion from liability to pay а higher rate of 
rent for crops raised with the help of 
improvements made at the tenant’s sole 
expense, where the improvements had been 
effected before the Aot came into force and 
where there had been в contract entered 
into between the landlord and the tenant 
before the  pessing of the‘ Act for the 
payment of suck enhanced rent. 


These second appeals and the memoranda 
of objections coming on for hearing under 
section 98 of the Code of Civil Procedure, 
before Kumaraswami Sastri, J., his lord- 
ship expressed the following 


OPINION.—The question for decision is 
whether section 13, clause (3), of the Estates 
Land Act enables the tenant to olaim 
exemption from liability to pay a higher 
rate of rent for crops raised with the holp 
of improvements made at the tenant’s sole 
expense, where the improvements had been 
effected before the Act came into force and 
where there had been & contract entered 
into between the landlord snd the tenant 
before the passing of the Act for the pay- 
ment of such enhanced rent. 

The facte found by the learned Judges 
are :— 


(1) that the rent claimed by ihe semin- 
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60 years, 


(2) that there wasa valid contract to pay 
ihe rent which was legally enforceable under 
the provisions of the Rent Recovery Act,- 
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(8) that the improvements in respect of 
. which the enhanced rent had been paid ever 
since 1846 were effected by the tenants. 
Mr. Justice Sadasiva Aiyar was of opinion 
that in spite of these facts the landlord was 
not entitled to sue forthe rent at the rate 
paid ever since 1846, as section 13, clause (3), 
of the Estates Land Act was retrospective and 
prevented the landlord from claiming higher 
rent in consequence of improvements effected 
by the tenanta, even though such improve- 
ments have been effected before the passing 
of the Act and the rent claimed was legally 
recoverable under the Rent Recovery Act. 
Mr. Justice Napier took the opposite view 
and held that the section only applied to 
improvementa made after the passing of 
the Act. 


‘The question resolves itself into whether 
section 13, clanse(3),has retrospective opera- 
tion. There is nothing i in the wording of the 
section tz indicate that the liegislature intend- 
ed it to be retrospective. Clause (8) runs ая 
follows:— "Notwithstanding apy usage or 
contract to the contrary, a туо shall not by 
reason of making an improvement at his sole 
expense become liable to pay a higher rate 
of rent on account of any increase of produc- 
tion or of any change in the nature of the 
' отор raised as & consequence of auch im- 
provement.” 


It would require very гаан grounds for 
holding that the Legislature intended to 
disturb vested rights which landlords had 
under valid and enforceable contracts. It is 
no doubt true that the Madras Estates Land 
Act was intended in a large measure to 
benefit tenants, bat that is no ground for 
construing the Act on the hypothesis that in 
every case tenanta were to have all the 
rights and landlords were only to be subject 
to all the liabilities incident to the owner- 
ship and possession of property. 

The principles guiding the interpretation 
of a Statute, where retrospective affect is 
sought to be given to provisions so as to 
defeat vested rights, have been clearly laid 
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down in several decisions. In Red v. Rad 
(3), Bowen, L. J., obeerved as follows: “The 
particular rule of construction which has 
been referred to, but which is valuable only 
when the words of an Act of Parliament are 
not plain, is embodied in the well-known 
trite maxim omais nova constitutio futuris form- 
am imponere debet non prastertiva, that is, 
that except in special cases the new law 
ought to be construed so as to interfere aa 
little as possible with vested rights. It seems 
to methat even in construing an Act which is 
to a certain extent retrospective, and in con- 
struing & section whichis to a certain extent 
retrospective, we ought nevertheless to- bear in 
mind that maxim as applicable whenever we 
reach the line at which the words of the 
section cease to be plain. That is a neces- 
sary and logical corollary of the general 
proposition that you ought not to give & 
larger retrospective power toa section, even 
in an Act which is to some extent intended 
to be retrospective, than you can plainly 
see the Legislature meant.” The same rule 
has been expressed by Lindley, L. J., in 
Lauri v. Renad (4), where he observes as 
follows :—‘Tt is a fundamental rule of 
English Law that no Statute shall be constru- 
ed so as to have a retrospective operation, 
unless ite language is such as plainly to 
require such a construction p and the same 
rule involves another and subordinate rule 
to the effect that a Statute is not to be 
construed so ва to have в greater retros- 
pective operation than ita language renders 
necessary.” The same view was taken by him 
in Muhammad Abdussamad ү. Qurban Hus- 
sain (5), where their Lordships of the Privy 
Council held that “it was not in accordance 
with sound principles of interpreting Statutes 
to give them a retrospective effect.” 


In Ramakrishna Ohetty v. Subraya Aiyar 
(6), 1+ was held that the Estates Land Aot 
had no retrospective operation so as to affect 
the period of limitation in respect of contracts 
falling under Article 116 of the Limitation 
Act. 

(8) (1886) 81 Oh. D. 402, 55 L. J. Oh. 204, 64 L. T. 
100; 84 W 

( (802) в.р. 40% 61 L. J. Oh. 580; ӨТ І. T. 
375; 40 W. Б. 879. 


(5) 811 A. 80 8 Bom. L. R. 288, 80 W. N. 201; 28 
A. 119 (Р.О). 


(8) ои. L, J. 54 (1018) М. W. N, 
808. 
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The result of the decisions has been well 
summarised by Üraies in his work, ‘Statute 
Law, where he observes (page 822%): "And 
perhaps no rule of construction is more 
firmly established than this—that a retro- 
spective operation is not to be given to a 
Statute so as to impair an existing right 
or obligation otherwise than as regards 
matter of procedure, unless that effect cannot 
be avoided without doing -violence to the 
language of the ennctment. If the enact- 
ment is expressed in language which is fairly 
capable of either interpretation, it ought to be 
construed as prospective only.” As observed 
by Metwell, the rules laid down in Lauri v. 
Renad (4), Reidy. Revd (3) and West v. Gwynne 
'(7) have special operation "Where the enact- 
meut would prejudicially affect vested rights 
or tho logal character of past transactions 
or impair contracts.” 

Section 6, clause (Б), of the General Clauses 
Act and secticn 8, clause (d), of Madras 
Act Iof 1891 also provide that the repeal 

‘of an Act вра! not affect any rights accrued 
under the enactment repealed. 

Applying these well-known rules to the 
construction of section 13 of the Estates 
Land Act, it seems to me ‘that a retros- 
pective operation cannot be given to clause 
(3) of the section. Clauses (1) and (2) to the 
section can only refer to improvements to 
be effected in future and if the Legislature in- 
tended clause 3 to be retrospective, it would 
have given some indication of, such inten- 
tion. On the contrary the use of the words 
“shall not by reason of making an im- 
provement beoome liable” indicate that only 
future improvements are intended. 

It appears from other sections of the Act 

: that where the Legislature intended any 
provision to be retrospective, it used words 
‘whether before or after the commence- 
ment (or passing) of this Act.” A reference 
to sections 8, 37, 187 ond 188 makes this 
clear. 

So faras rent is concerned section 28 
provides that in all proceedings under the 
Act, the rent or rale of reni for tho time 
being lawfully payable by the ryoé shall 
be presumed to be fair and equitable until 


the contrary is proved. Under the law, 
(Т) (1911) 2 Oh. D. 1 at p. 16, 80 L. J. Ch. 578, 104 
L. T. 759; 55 В. J. 519; 27 T. L. В. 444. 
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as it stood prior to the passing of the 
Estates Land Act, a contract to pay increas- 
ed rent even though improvements were 
made by the tenant was legally enforceable. 
It was, therefore, rent “lawfully payable 
by the туо?! when the Estates Land Act 
was passed and was to be presumed to be 
fair and equitable. It ia difficult to see 
under what canons of interpretation it can 
bə held that saction 13, clause (3), should be 
construed as taking away snoh & right. It 
is argued by the respondent’s Advocate that 
the policy of the law has always been to give 
to the tenant the benefit of improvements 
made by him. This may be so, but the law ns 
it stood prior to the passing of the Estates 
Land Act did not prevent additional rent being 
legally recoverable in case whero it was pay- 
able under a conéruct. : 

lam of opinion that tho words ‘contract 
to the contrary! refer only to contracts made 
after the passing of the Act and that 
section 13, clause (3), haa по retrospective 
operation in cases where rent claimed was 
payable under a contract which would have 
been legally enforceable undor the Rent 
Recovery Act or any other law in forceat > 
the time of the passing of the Estates 
Land Act. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Firet Отуп, Appear No. 145 ож 1913. 
December 17, 1914. 
Present;—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerjee, Kr 
T. О. MUKERJI—PLAIXTIFF——À PPRLLAXT 
тета 
AFZAL ВЕС AXD orayps—Devenpaxts— 
RESPONDANTE. 

Bos judicata—Sut for parution—Compromie— 


Agiesment not carried онф-—бесонч swit for partition, 
y baried—Üoni mang right 

Wheres suit for partition is dismissod upon s 
compromise whereby the defendants promise to 
soll their ontiro interost in tho property for con- 
sidoratiou to the plaintiff, a socond suit for 
parution ів -not barred by res judicata 17 tho 
agreement is not carried out. 

The right to bring в suit for partition, unlike 
other suits, is a oontinuing right incidental to the 


э 


` ownership of joint property. 


Gulkands Lal v. Mannu Lal, 28 4.9210, А. W. М. 
(1901), 06; Nasraiullah v. 3fujibullah, 18 А. 909, 
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А. W. N. (1891) 117, Bisheshar Das v. Raw Prasad, 28 
4.627; A.W. N. (1000) 142; 8 A. L. J. 879; Madan 
Mohan Mondul v. Baikunta Nath Mondul, 10 О. W. N. 
889, reforred to. $ 

First appeal from a decision of the Subor- 
dinate Judge of Debra Dun. 

Dr. 8. C. Banerji, for the Appellant. 

Mr. Iqbal Ahma7, for the Respondents. 

JUDGMENT.—Thia appeal arises out 
. of & suit for partition of a house. The 
plaintiff alleged that he was entitled to three- 
fourths of the house whilst the defendants 
were entitled to one-fourth. The Court 
below, without going into the merits of the 
caso, held that the suit is not maintainable, 
upon the ground that there was в previons 
suit between tho plaintiff and the predecessor- 
in-title of the defendants for partition of this 
very house which was dismissed on the 11th 
‘of November 1905, and the plaintiff did not 
obtain permission to hring a fresh suit. It 
appears that when the previous suit was 
instituted, the predecessor-in-title of the 
defendants agreed to execute a sale-deed to 
the plaintiff of all his rights in the house for 
the sum of Rs, 5,750. Itis admitted on both 
sides that this agreemient was never carried 
‘out. The plaintiff says in his plaint that 
after repeated attempts to get the sale-deed 
executed the predecessor-in-title of the defend- 
ants refused to execute the sale. We think 
the decision of the Court below was wrong. 
As soon as thedefendants or their predecessor- 
in-title failed to carry out the compromise, the 
parties were relegated to their rights as they 
existed prior to the compromise. The right 
+o bring a suit for partition, unlike other 
suits, ig a continuing right incidental to the 
ownership of joint property. It may be that 
atone time the desire for partition may 
cease, circumstances may again occur which 
make it desirable or necessary that partition 
should take place, Reliance has been placed 
by the respondents on the case of (шама: 
Lal v. Manns Lal (1), where the facts were 
very similar to the facts of the present case. 
We find that the question involved had been 
previously decided in the case of Nasrat- 
"Шаһ v. Mujibullah (9). This case was 
followed in the case of Bisheshar , Das у. Ram 
Prasad (3), oue of the learned. Judges being 
the same as had decided the case of Gulkandi 
Lal v. Mannu Lal(1). There is a Caloutia 
D 28 А 219 А. W.N. T 08. 
2) 18 A. 809 A; W. N. (1891) 17. 
3) 28 А. 627; A. W. М. (1006) 142,8 A. I J: 879. 
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ruling to the same effect, viz, Madan Mohan 
"Mondul v. Buiksnta Nath Mondul (А). 

"We may observe that no question of title 
was determined in the previous litigation - 
and so no question of res judicata arises. 

"We allow the appeal, set aside the decree 
of the Oourt below and remand the case to 
that Court with directions to re-admit it 
under the original number on the file, and 
proceed to hear and determine the same 
according to law. The appellant will have 
his costs of this appeal. Other costs will be 
costs in the cause. 

Appeal decreed, Dass remanded, 

(4) 10 0. W. N 839. | 


е 





MADRAS HIGH COURT, 

Sgcoxp От, АррнАт No, 2475 ov 1912. 
November 11, 1914. 
Preseut:—Mr. Justice Ayling and Mr. Justice 

Kumaraswami Sastri. > 
KATHAPERUMAL THEVAN— 
Derenpant NO. 2—APPWLLANT 
versus 
RAMALINGA THEVAN-—PLAINTIFY AND 
orHERS—DxrysxpAxTS Nos. 1 ляр З To 9— 
RESPONDENTS. 

Hinds Law—Alisnation by~ancle and mother of a 
minor acting as lus gwardioas— Mino: and his sacle 
members of an undivided Hinds family——Mothsr not 
the legal guardian—Limmitation Act (IX of 1908), 
Bch. І, Art. 44, if applicable. 

"Where & minor and his uncle were members of 
en undivided Hindu family and certain joint family 
property was sold by the uncle and the mother of 
tho minor, who was put forward as his guardian: 

Held, that, as the undivided paternal unclo was 
the guardian in law of tho minor and not tho 
mother, a suit to sob asido Ше salo would not fall 
under  Articlo 4% of tho first Sohodale to tho 
Limitation Act. 

Second appeal against the decree of tho 
Court of the Subordinate Judge of Taujore 
iu Appeal Suit No. 164 of 1911, preferred 
against the preliminary deoree of the Court 
of the District Munsif of Pattukota, in 
Original Suit No. 17 of 1910. Р 

Mr. 0. 8. Ramachandra Айраг, for the Ap- 
pallant. 

Mr. 8. Doraiswami Atyar, for the’ Respond- 


ents. 


JUDGMBNT.—It is uot disputed that th 
plaintiffs vendor and his unole were mem, 
bers of an undivided family-at the.date o 
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the alienation in plaintiffs favour. Uuder 
Hindu Law the undivided paternal uncle 
wil be the guardian of his minor nepbew. 
The sale-deeds were executed by the uncle 
and by the mother of the minor who was 
put forward as his guardian, and the ques- 
tion ia whether a suit to set aside the sale 
falla under Article 44 of the first Schedule 
of the Indian Limitation Act. If the 
mother was notin law the guardian, it is 
difficult to see how Article 44, which refers to 
suits to set-aside sales by guardians, could have 
any application. All the cases referred to 
by the appellant are cases where the mother 
was admittedly the guardian. 

It is argued that the recital in the sale- 
deeds must be taken to’ have severed the 
status and that consequently the mother 
must be deemed to have been the guardian. 
This int -was not raised in the lower 
Courts and we do not think that а mere 
perusal of the sale-deeds would enable us 
to decide that the minor and his uncle 
were divided when the sale deeds were 
Bigned. 

The second appeal fails and is dismissed 
with costs. 


ALLAHABAD HIGH OCOURT. 
Suconp UMIL AprwaL No..134 or 1914. 
December 8, 1914. 

Preseni; —Mr. Justice Ohamier and 

Mr. Justice Piggott. ү 

ВАМ DULARI-—PLAINTUFT—À PPELLANT 

versus E 
BALAKRAM AND AKOTHER—DurENDANTS— 
à RESPONDANTE. . 

Possession, suit for—Decies-holder рисгсһаыну share 
ої à or iw ам undivided house, right of— 
Judgment-dedtor obtaining рабацол decies on certam 
oondation—Decres-holder, «whether oan fulfil condition 
and obtain exclus oe possession. 

Bo a decree agamst 8 in execution of 
which he attached S's one-sixth share im & house, 
B meanwhile sued В and others for partition of the 
house and obtained a decree on the condition to реу 
пе 287 inio Ooit. оосо pay mie and 
tho doareo remained unexecuted. B brought to sale 


partition suit. 
obtained 
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, Held, that B was not entitled to separate possem. 
sion of any specific partion of the house by. virtue 
only of his purchase at the execution.sale, as what 
passed to him was the right, title and interest of 8 
in an undivided one-sixth share. 

Second appeal from the decree of the 
Subordinate Judge of Shahjahanpor.. 

Mr. 8. О. Ohoudhri, for the Appellant. 

Mr. A. P. Dube, for the Respondents. 


JUDGMENT.—The first respondent ` 
obtained in a Munsif’s Court a decree against 
the second respondent in execution of which, 
some time before the end of March 1908, he 
attached the second respondent’s one-sixth 
share in a` house. In September 1908 while 
the share was under attachment, she brought 
а suit ina Subordinate Judge’s Court against 
the appellant and others for partition and 
separate possession of her share, and in 
March 1909 she obtained a decree which 
was subject to a condition that she should 
pay Rs. 287 into Oourt. She has never paid 
in the money and consequently the decree has 
not been executed. In July 1911 the first 
respondent brought to sale in execution of- 
his decree and purchased himself the 
specific share allotted to the second res- 
pondent by the decree in the partition suit. 


,ln February 1912 he paid Rs. 287 into the 


Court of the Subordinate Judge and immedi- 
ately afterwards he applied to the Munsif 
for delivery of possession of the specific 
share purchased by him. The appellant 
objected but her objection was disallowed, 
and she then brought the present suit 
claiming a declaration that she is owner 
and in possession of the house and that 
the first respondent is not entitled to obtain 
possession of the house by virtue of his 
purchase at the execution-sale. The first 
Oourt dismissed the suit on a ground that 
is clearly untenable. On appeal the District 
Judge confirmed the dismissal of the suit, 
upon the ground that although the second 
respondent was not entitled to a specific 
share in the house till she paid the sum of 
Hs. 287 into Court, and therefore no specific 
share passed to the first respondent at the 
execntion-sale, yet the latter must have 
acquired the right, title ‘and interest of 
Musammat Sunder and was entitled to 
stand .in her shoes, and having paid the 
required sum into Court before execution of 
the decree became time-barred was entitled 
io execute ihe decree obtained by her, 
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The appellant is obviously not entitled to 
the relief claimed in the plaint, for at the 
date of the suit she certainly was not the 
sole owner of the house and the frst 
respondent had never attempted” to get 
posseasion of the whole house, but the facts 
are all before us and we may properly give 
ber such relief as she may be entitled to. 
It appears to us that what passed to the 
first respondent at the execution-sale was 
the right, title and interest of Musammai 
Sunder toand in an undivided one-sixth 
share, even though it may have been wrongly 
described as a specific or separate share in 
the houre, and the first respondent was 
entitled to go to the Munsif and get himself 
placed in posseasion of the undivided share. 
It is not for us to decide whether before 
or after obtaining possession of the share 
in this way the first ‘respondent was or is 
entitled to go to the Court of the Subordinate 
Judge and execute the decree obtained by 
Musammat Sunder. That is a matter for 
the Subordinate Judge to decide. It is 
quite clear that the first respondent was 
not, by virtue only of his purchase, entitled 
to be placed by the Munsif in separate 
posseasion of that portion of the house which 
would have passed into the possession of 
Musammai Sunder if she had executed her 
decree, and we think that the appellant was 
and is entitled to a declaration that the first 
respondent ів not entitle] to separate 
possession of any specific portion of the 
house by virtue only of his purchase at the 
execution-sale, We allow the appeal and 
make в declaration to this affect. The 
parties wil pay their own costa throughout. 
. Appeal allowed. 


D 





ALLAHABAD HIGH. COURT. 
Finger Огу. АрриАг ғвоу Овркв No. 106 
. ож 1914. 
November 25, 1914. 
JPreseni;—Mr. Justice Chamier and 
х Mr. Justice Piggott. 
ROSHAN LAL AND ANOTHRR—DRFERNDANTS— 
APPELLANTS 
UDOTFTWA 
MOOL OHAND amp orusRs—PLAINTIFFBS— 
Еквроири»тя. 
Брес\йо Relef Act (1 of 1871), ы. 48, b2—Deolara- 
hon—Injuncos— Morigagor ond mortgages, right and 
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liability of —Mortgagor, right of, to enhance seni of 
tenant—Reduction of mortgage-debt— Suet for declara- 
tion and injunction, maintainability of. 

И üsufructuarily mortgaged certain shops to R. 
The tenants of the shops paid На. 80.8 per mensent 
ва rent, which the mortgagee hed to іже in leu 
of interest. The mortgage-deed provid that in 
the event of the tenants paying less amount, the 
mortgagor would make good the de ; and in 
the case of enhancement he would take the excess. 
Tho mortgagor served a notice on two of the tenanta to 
vacate the shops in their occupation and to the mort- 
gagee to compel them to do so, on the ground that 
there was a man who was 


would be enti 
to have the excess oredi ia reduction a ud 
m debt. 


He that the suit as brought was not maintain- 
able as there was no allegation that over a speci- 
fied period of time the m had persistently 
and without reasonable cense been letting the ahops 
for less than thetr fair letting value. 


First appeal from an order of the Distri 
Judge of Aligarh. т 

Mr. P. L. Banerji, tor the Appellants. 

Dr. 8. О. Ватетуг, for the Respondents. 


JUDGMENT.— This is a first appeal from 
an order of remand passed under Order 
XLI, rule 23, of the Code of Civil Procedure. 
The suit was one by mortgegors against 
mortgagees, and for the determination of 
the question in issue before unit is neces- 
sary to consider carefully both 
terms of the mortgage-deed and tha 
frame of the suit. ‘The mortgage was 
one of four shops, and in terms it 
purported to be а usufructuary mortgage 
in the full sense of the word, with delivery 
of possession. There were, however, some 
curious provisions, not wholly consistent 
with the ordinary status of a mbrigageo 
in posaeasion. Not only were the mortgagors 
lisble for repairs, but there was a special 
stipulation with regard to the letting of 
the shops. The recital in the'deed was 
that the four shops were let for a sum of 
Ra. 30-8 per mensem, and that the mort- 
gagees were entitled to receive .this as 
interest on their money. It is provided 
further that, in the event of the shope 
letting for leas than this amount, the mort- 
gagors are to make good the difference. Then 
comes в further ргоүініор that the right 


the . 
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to grant abatement of rent, or to enhance 
the rent,is reserved to the morigagors, and 
that if the mortgagors can succeed in Iptting 
the shops во as to bring in a larger sum 
than Hs. 80-8 per mensem, the mortgagors 
are to receive the amount of such enhance- 
ment month by month. 

The suit as brought was against two 
sets of defendants, the first set being the 
mortgagees and the second set being tenants 
occupying two of the shops. With regard 
to the other two shops not occupied by 
the defendants second party, nothing is said 
in the plaint. As regards these two par- 
ticular shops, the plaintiffs allege that they 
are prepared to put in tenants who will 
pay a rent of Rs. 412 per mensem in 
excess of that at present being paid by 
tho defendanta second party. It is on that 
groand that the plaintiffs had served hotices 
calling on the defendants second party to 
vacate the shops апа on the defendants 
first party to compel them todo во; but 
both seta of defendants had refused to act 
on these notices. The relief sought is (1) 
an injunction to direct tho defendants first 
party to enhance the rent payable by 
defendants second party to the extent of 
Ra. 4-12 per mensem ; and (2) a declaration 
that, in the event of their failing to do 
this, the plaintiffs shall be entitled from 
the month of September 1911 to have 


ihe sum of Rs. 4-12 credited month 
by month in reduction of the mort- 
gage-debt. The Court of. first instance 


framed five issues, but decided only the- 
first and the fifth. The learned Subordinate 
Judge was of opinion that the suit as brought 
was premature and not maintainable and 
he dismissed it accordingly. The District 
Judge on appeal has discussed the question 
solely from the point of view whether the 
suit could be said to be premature,” in the 
sense in which that expression: had been 
used by the Court of first instance. The 
learned Subordinate Judge had expressed 
an opinion that all matters of account as 
between а mortgagor and his mortgagee 
could only be -decided upon а suit for re- 
demption of the mortgage, and he has given 
this as one of his reasous for holding that 
the suit was not maintainable. The learned 
District Judge has dissented from this view 
of the law and has socordingly set aside 
the decree of the first Court and remanded 
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the case under Order XLI, rule 23,-of the 
Civil Procedure Code, recording his opinion 
that the suit as brought is maintainable 
and not premature, though whether 16 can 
succeed or not ів a point to be determined 
whon the evidence has been taken and all 
issues in the case decided. 

After hearing both parties, the conclusion 
we have come to is substantially this. The 
suit is not ‘ premature" in the sense in 
which that expression was used by the 
Courts below ; but we are, nevertheless, of 
opinion that the first Court was substantially 
right and that the suit is not maintainable 
as brought. In other words, we ara of opinion 
that the facts stated in the plaint disclose 
& cause of action upon which the plaintiffs 
might have sought immediate relief, but 
their suit has been entirely misconcoived 
and the reliefs sought by them could not 
possibly ba granted. We have to deal with 
a mortgage-deed containing peculiar and 
somewhat anomalous provisions. It is neces- 
sary for us to put some reasonable inter- 
pretation on the provision of that deed 
which reserves to the mortgagora the right 
‘of enhancing the rent. We think this 
provision was inserted inorder to protect 
the interests of the mortgagors in the event 
of any considerable rise in the letting value 
of the property. We do not think that it 
was intended that the tenants in possession 
should be tenants of the mortgagors, or that 
the mortgagora should be entitled to eject 
them at pleasure. In fact the plaintiffs did 
not put forward any such claim in the 
present suit. Had they desired the Court 
to accept any such view as this, they would 
have asked for the ejectment of the defend. 
ants second party, as tenants who are 
refusing to vacate the premises after having 
been duly served with notice by the pro- 
priétors. What we do think the provision 
in question means із that the mortgagors 
are entitled, in the event of any definite 
appreciation in the letting value of the 
mortgaged property, to call upon the mort- 
gagees to secure them the benefit of that 
appreciation. It is obvious to us, on the 
terms of the deed os it stands, that if the 
mortgagees had iu fact succeeded in letting 
this property so os to bring in a monthly 
rental of Rs. 35-4, instead of Rs. 30-8, and 
had endeavoured to keep the difference of 
Rs. 4-12 monthly in their own pockets, upon 
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в plea that this wasa matter which could 
be decided only upon a suit for redemption, 
the mortgagors would be entitled to claim 
that the deed gave them a right to the 
present Benefit and enjoyment in respect 
‘of the enhancement of rent. They could 
have maintained a suit for recovery of arrears 
of enhanced renta from the hands of the 
mortgagees, and they could have maintained 
such a suit even during the pendency of 
the mortgage. From this it seems to us 
a reasonable inference to hold that, if the 
plaintiffs are in a position to prove that 
over & specified period of time ‘the mort- 
gagees have persistently and without reason- 
able cause been letting tho shops for less 
than their fair letting value, the latter will 
be liable under the terms of the deed for 
not securing to the mortgagors the benolit 
of the enhanced ront. If this view is 
correct, it is obvious that neither tho claim 
for an injunstion nor tho claim for в 
“declaration onn be maintained. The declara- 
tion in any case is an impossible one, because 
it is difficult to conceive of evidence which 
would justify a Court in holding that, from 
any given period upto such indefinite period 
ав may be marked by redemption of the 
mortgage, the letting value of the shops is 
certain to be a apecified gum in excess of 
that at present assessed. 


The only other question which we have 
to consider is whether, if the order of 
-remand be maintained and the suit sent 
back to the Court of first instance, the 
plnintiffs might not obtain some relief after 
asking for an amendment of the plnint. 
We have duly considered this point, and 
are of opinion that an amendment, such 
as would satisfy the view which we have 
taken as to the respective rights and 
liabilities of the parties, would so change 
the entire nature of the suit that 16 would 
not be proper for any such amendment to 
be permitted at this stage ofthe suit. On 
the facts stated by them the plaintiffs have a 
continuing cause of action, in this sense 
that they are entitled to claim damages for 
aby period over whiclt they can prove that 
theso mortgagecu are persistently and 
without reasonable cause under-letting the 
mortgaged property. The only penalty 
which they may have to pay for the failure 
of this sait would be their inability to 
recover damages for a comparatively short 
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period between the month of September 
1911 and the date of the institution of the 
present suit. Weare, therefore, of opinion 
that the learned Subordinate Judge was 
right in holding that this suit was not 
maintainable, inasmuch as it claimed reliefs 
not warranted by the facts upon which the 
cause of action was alleged to be based. 

On this ground we accept this appeal, ret 
aside the order of the lower Appellate Court 
and restore the decree of the Oourt of first 
instance. The defendants will get their 
costa throughout. 


Appeal accepted. 


PUNJAB CHIEF COURT. 

Saconp Orvit АргкАІ, No. 449 or 1913. 
November 10, 1914. 
Present: — Mr. Justice Rattigan. 
HAKAM SINGH anp OTARR8E—DEYENDANTS 

— APPELLANTS 
Terpss 
INDAR-——PLAUNTTEF—HRESPONDENT. 

Registration det (XVI of 1908), «. 17 (1) (b)— 
Revsisionary rights, surrender of —ÁAdverse possesvion— 
Possession oj third person aomh consent of sordow— 
Hutation of names in favour of manager of widow's 
property – Py caumption. 

An agreement whereby & reversioner surrenders 
his reversionary rights in immoveable property of tho 
value of Ва 100 or upwards is compulsorily regi 
trable, for the surrender amounts to an 
mont of the right in immoveablo property 

Khairt v. Майа, 11 Ind. Cas. 211; 185 P. W. БВ. 
1911; 214 P. L. В. 1011, followed. 

Abdool Hooseis Hulla v. Goolasa Hoosews Ally, 90 B. 
804, 7 Bom. L В. 742, referred to. 

When a widow in possesmon of land agrees іо 
mutation in favour of another person, who manages 
property of tho widow, his possession cannot be 
considered adverse to the next heir from tho mero 
fact of the mutation having taken placo in his favour. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur, dated the 
20th of January 1913, reversizg that of the 
Subordinate Judge, second Olass, Hoshiarpur, 
dated the 20th of April 1912, dwmissing 
plaintiff'a suit. 

Bakhshi Tek Ohand, for the Appellants. 

Mr. Nand Lal, for the-Respondent. ' 


JUDGMENT.—The present appeal relates 
solely to the claim of the plaintiff Indar, and 
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it is contended that his suit should have 
been dismissed on the following grounds :— 


(a) That he was bound by the agree- 
ment entered into by his father on 
the 23rd of June 1874, 

(b) that Khema, defendant, has been in 
adverse possession of the land since 
1882, when (upon the application 
of Musammat Ohando) his name 
was recorded in the revenue 


papers ва owner and in possession, 


and 

(c) that he was a party to the rasinama 
which was filed in the suit of 
1890. 

All these points have been considered by 
the Divisional Judge and he has decided 
them against the present appellant. I have 
heard Mr. Tek Chand at some length. but 
1 вое no reason to differ from the coaclu- 
sions of the lower Appellate Court. In my 
opinion the agreement of the 23rd of June 
1874 required registration and being unregis- 
tered, was inadmissible in evidence. Mr. Tek 
Chand argues that it amounted merely to 
a memorandum reciting pest facts and 
that in any event there is no proof thatthe 
value of the right in immoveable property 
surrendered by Musammat Ohando’s rever- 
sioners was more than Ra. 100. I cannot 
agree upon either point. Accarding to the 
agreement the reversioners surrendered any 
rights which they might have to succeed” in 
respect of the property in dispute upon the 
death of Musammat Ohando, and this was 
clearly an extinguishment of their contingent 
rights and not merely & recital of events 
which bad already occurred. As regards 
the value of the property, both Courts are 
agreed that it must have been above Re. 100 
and I see no reason to teke в different view. 
The learned Divisional Judge hass con- 
siderable experience of land in the Hoshiarpur 
Districtand his estimate may well beaccepted as 
fairly accurate. The argument [founded upon 
Abdool Hoosein Mulla v. Goolam Hoosein Ally(1) ] 
that the surrender by a reversioner of rights 

by him under the customary 
rule of the Punjab does not &mount to the 
extinguishment of the right in immovyeable 
property, is opposed toa ruling of this Court 
to be found reported as Khatri: v. Matab (2), 


зо B. 80% 7 Bom..L. В. 742. 
e 11 Tai Сл. $11, 185 P. W. В. 1911; 214 P.L. 


B 1911. 
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an authority which, if I may venture to say 
BO,&ppears to be perfectly correct and in 
accordaneó with the Customary Law of this 
province. ; 

As regards the alleged adverse possession 
of Khema, the only facts upon which Mr. 
Tek Chand could rely were that Musammat 
Ohando had in 1882 appeared before the 
revenue authorities and had mutation effected 
in favour of Khema who had remained in 
possession ever gince. . This entry was made 
at a time when Indar’s father was dead and 
Indarhimself was a minor. There is nothing 
to show that it was ever brought to Indar's 
knowledge and the fact that Musammat 
Chando had ever since the death of her 
husband been living with Khema and that 
Khema had been managing her property, 
would account for no action being taken with 
regard to the continued poaseasion of Khema. 
So far as І can ses, Indar had no knowledge 
that the possession of Khema, as it existed 
prior to 1882, had after that date been trans- 
formed into possession as owner. Finally as 
regards the ramnama executed in 1890, it is 
sufficient to point out that there is no proof 
that Indar was a party to it. Admittedly, he 
was a pro forma defendant in that case and 
was in no way concerned one way or the 
other. The Divisional ‘Judge is of opinion 
that the scratch, which purports to have been 
Indar’s mark, was probably made in his 
absence, for while the other partiesto the 
deed were examined and made statements in 
Oourt, Indar did not appear or make any 
such statement. . 

Upon a consideration of all the facts, I find 
that there is no ground to justify my differ- 
ing from the lower Appellate Court, and I 
accordingly dismiss this appeal with costs. . 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Bxoosp Orvin, Аррилт, No. 228 or 1914. 
January 8, 1915. 

Preseni:—Sir Henry Richards, Kr., Ohief 
Justice, and Justice Bir P. O. Banerjee, KT. 
MOHAMMAD HASHMAT ALT анр 
ANOTHER— P LAINTITIS——À PPRLLANIE 


vertus 
KANIZ FATIMA AND orases—Darenxpaxts 


— RESPONDENTS. 
Trangfer of Property Act (IV ef 1882), s 6— 


C 
Uontract not to olaim property by inheritance in future 


& sharo in 
a in the event of his becoming entitled to 
it on the decease of a living person. 


Second appeal from the decision of the 
Subordinate Judge of Moradabad. 

Mr. B. Е. Ü'Oonor and the Hon’ble Dr. 
Таў Bahadur Варты, for the Appoellante. 

Nawab Muhammad Abdul Майа and 
Mr. Hamsd-wllah Khan, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for partition. The defence was that 
many years ago one  Khurshed Jahan, 
through whom the plaintiffs claim, oompro- 
mised certain dispntes by abandoning not 
. only all rights which were then vested in her, 
but also the poasibility of her succeeding to 
shares as oue of the heirs of her mother. 
There ів no doubt that a suit was compro- 
mised bythe lady upon these terms and 
that the compromise was acted upon, an 
arbitration held and the award incorporated 
into & decree in accordance with the award. 
It is contended on behalf of the appellants 
that under the provisions of section 6 of the 
Transfer of Property’ Act, it is impossible 
for any person to transfer the chance of 
becoming entitled to a share in the property 
of a living person.. This no doubtis quite 
correct, but it seems to us that there is 
nothing illegal ina person, for good consi- 
deration, contracting not to claim in the 
event of his becoming entitled on the decease 
of в living person. This is in reality the 
substance of what happened in the year 1868. 
We accordingly agree with the view taken 
by the Court below and dismias the appeal 
with coste. 

Appeal dismissed. 
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PUNJAB OHIEF OOURT. 
First Огт, APPEAL No. 1524 or 1912. 
А Deoember 16, 1914. 
Present:—Mr. Justice. Rattigan and 
Mr. Justice Scott-Smith. 
GOPI KISHEN—Puaintipry—APPELLaat 
vermus | 
GOPI KISHEN AN» OTHERS, MINORS, THROUGH 
RAM KISHEN DAS, REPRESINTATIVE OF 
Musammat PANNA, DRONABED— 
Duras DANTS—HURSPORDANTS. 

Hindu Low —4Adoptn — Widow, when can adopt to 
her deceased husband— Widows of too persona, 
con adopt same person—Bvidence Act (I of 1872), 
к. 04—Document not eaclusirely relied woon— 
Admassibtlity of oral evidence. 

A widow can adopt a son to her late husband only 
when she has been authorised by the latter to make 
the adoption, or possibly where her late husband's 
kinsmen assent to the adoption and there has been 
no express or implied ‘prohiintion by her husband. 

It is not competent to the widows of two persons, 
even if brothers, to take the same person in adoption, 
either at the same time or at different times, 

Where it appeared that a certain Hindu and his 
branch of tho family left their ancestral home in 
Bikanir and settled down in Delhi- 


, that succession to their perty must be 


plain end unambiguous,” but the Мант himpelf was 
no party to the document and not rely upon it 
exclusively as establishing his title to the property ana 
the tas well as the plaintiff's stẹtement before 
the of the issues were very vague: . 

Held, that under tho circumstanoes the plaintiff 
was not debarred from adducing oral evidence ir 
sppport of his contention. 

First appeal from the decree of the 
District Judge, Delhi, dated the Ist June 
1912, dismissing plaintiffs suit. 

Mr. A. B. Broadwoy, for the Appellant. 

Mr. Suraj Narain and Lala Balwant Ho, 
for the Respondents. 


JUDGMRENT.- The family-tree showing. 
the alleged relationship of the parties is 
given in the judgment of the District Judge. 
The property in suit isa house in Delhi 
and belonged originally to Sukh Deo Das, 
who died on the 818 December 1897. After 
his death it passed to Kishen Lal, who was 
either the son or the adopted son of Sukh 
Deo Das, and upon Kishen Lal's death in 
1900, his widow, Musammat Ram Piari, 
remained in possession till her death in 1908, 
when Musammat Panna, present defendant, 
who is the daughter of Sukh Deo Das, took 


*02 INDIAN OASES. (1915 
GOPI KISHEN t. GOPI KISHIN. 


possession. Plaintiff, Gopi Kishen, in the 94 of the Indian Evidence Act). - But 
present suit seeks to recover possession on plaintiff himself was no party to the doon- 
the ground that hd is the adopted son of ‘ment in question, nor did he rely upon it 
Fakir Ohand ‘and as such entitled to  exolusively as establishing his title to the 
succeed to the property in préference to property. The plaintis exceedingly vagne 
Sukh Deo Das’ daughter, inasmuch as by and in point of fact makes no mention of 
the custom obtaining among Maheshries of апу adoption, though in the family-tree 
the Bikanir Stato,- Musammat Panna has no which is therein set ont, plaintiff is shown 
right io it either as a daughter of Sukh as the воп of Fakir Chand. He was ers- 
Deo Das OF ав в sister of the last male mined before issues were framed, but bis 
owner, Kishen Lal. statements were again exceedingly vague 


Defendant traversed the allegations of (899 Page 22 of the paper-book) and he 


lainti d denied that plaintiff merely stated that he was “adopted”, but 
RE by Takir band." 5 TAS SS that he himself knew nothing -about the 


Ton Пел adoption as he was an infant at the time. 
The District Judge framed six issues, but In these circumstances, we do not think the 
found it necessary to discuss the second evidence adduced by him in support of his 
issue alone, vis, whether plaintiff had been first contention was inadmissible. At the 
validly adopted by Fakir Chand. Upon ваше timo we have no hesitation in saying 
this issue he found against plaintiff апі ва that it certainly does not prove that Fakir 
the latter's claims were based solely upon (hand adopted him. On the contrary, it 
his alleged adoption, the learned Judge ig quite clear from the statements made by 
dismissed the suit with costa. his own witnesses, Dhan Sukh Das (page 
Plaintiff has appealed to this Court,and 27, Answer 8), Musammat Basanti (page 
we have heard all that his learned Counsel 39, Answer 7), Ram Lal (page 54, line 24), 
had.to urge in support of his olient’s "that the alleged adoption was effected, if 
alleged adoption, but we did not consider at all, not by Fakir Chand but by his widow 
it necessary to call upon the respondents  Musammai Kakji. Hem Raj (P. W. No. 1), 
to reply, as we were satisfied that the по doubt, says that Fakir Ohand adopted 
finding of the District Judge was correct. plaintiff, but he had to admit subsequently 
Mr. Broadway did not contend that Gopi that his knowledge was derived from hearsay. 
Kishen had ‘any right to the house іп ва But the atrongest piece of evidence againat 
otherwise than as the adopted son of Fakir this contention consists of the khulanama 
Chand, and his argument was confined to executed by Alusammats Kakji and Chandni 
establishing his cliont’s status ая such adopt-* on the llih Magh Sudi, Sambat 1949 (page 
ed son. His contention was two-fold. In 4). According to this document, it was 
the first place, he.maintained that plaintiff these 2 ladies who adopted Gopi Kishen and 
had been actually adopted by Fakir Ohand the terms in which the document is written, 
himself in his lifetime, andin the second and especially the reference to Gopi Kishen 
б place, he urged that if there was по ая ihe son of Ragnath Das (his natural 
sufficient proof of this adoption by Fakir father), preclude the idea that the ladios 
Ohand, plaintiff had at all eventa been adopted were merely acknowledgiug afresh an adop- 
by Fakir Ohand’s widow, Musammat Kakji, tion that had already been effected by 
and that such adoption was valid by the Fakir Chand. It is thus abundantly proved 
custom of the family and had been recognixed that no adoption wns effected by Fakir Chand 
eas auch by the Courts at Bikahir where himself. 
the family had their ancestral home. The next question is whether plaintiff 
As regards the first contention, the learned was validly adopted as son of Fakir Ohand 
Counsel relied upon the evidence of certain by the latter's widow. It is a well-establish- 
witnesses called by the plaintiff. The learned ed principle of Hindu Law thata widow 
District Judge in his judgment held that сеп adopt в son to her late husband only 
this evidence was inadmissible, as plaintiff in those cases when she has been authorised 
relied upon & written document (Exhibit by the latter to make the adoption, or, 
page 2) of which the language “was possibly, where her late husband's kinsmen 
absolntely plain and unambignons” (Section assent to the adoption, and there has been: 


Й 
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no express or implied prohibition by her 
husband. In the present case there is no 
evidence to support the argument that the 
adoption was made with the authority of 
Fakir Chand, though apparently at one time 
Fakir Ohand did broach the subject to 
plaintiffs natural father, Ragnath Das. The 
latter is said to have declined the offer, 
and Fakir Chand appears to have done 
nothing further in the matter. 


According to plaintiffs witness, Ram Lal, 
the adoption was not effected until some 
17 or 18 years after Fakir Ohand’s death, 
and though this may not be strictly correct 
it is conceded that it did not take place 
for many years after that event. Further- 
more, there is no mention whatever in the 
khulamama (which was obviously drawn 
up with great care) of any authority given 
by Fakir Ohand, an omission which would 
be very remarkable if the widow was 
merely carrying oat her deceased husbend's 
wishes. It must, therefore, be held that 
the act of Musammat Kakji was one for 
which she had no authority from her late 
husband and it is not alleged that the 
adoption was effected with the assent of 
Fakir Chand’s kinsmen. Mr. Broadway laid 
stress upon the faot that the adoption has 
been recognised as valid by the Bikanir 
Courts and in thie connection has referred 
us to a copy of the judgment of Munshi 
Raghbir Singh, printed at pages 13-17 of 
the paper-book. We may assume that the 
adoption has been so recognised, hut 
obviously this fact cannot prejudicially affect 
defendant who was no party to that case. 
Further, it is in evidence that the Bikanir 
State has its own peculiar laws and rules 
upon such matters, and these laws and 
roles can have no application when we have 
to decide в question to succession to house 
property situate in Delhi and lately the 
property of a Hindu of the Maheshri caste. 
Sukh Deo Das and his branch of the 
family appear to have left their ancestral 
home in Bikanir and to have settled down 
in Delhi, and succession to their property 
must clearly be determined (in the absence 
of any proof that they were governed by 
some family custom) by the principles of 
their personal law. Во considered, the 
adoption by Musammat Kakji must be held 
invalid, as it is pot shown that she had 
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any authority either from Fakir Chand or 
his kinamen to effect it. 

Quite apart from that objection, the 
adoption is open to the equally fatal objec- 
tion that it purports to have been effected 
by the widows of two men, Fakir Chand 
and Amar Ohand, to both of whom plaintiff 
was thus made an adopted son and heir, 
If it is not possible for two persons, even 
if brothers, to take the same person in 
adoption, either at the same time or at 
different times (Trevelyan’s Hindu Family 
Law, page 149), a forisori, it would not be 
competent to their respective widows to 
make such an adoption. 

In our opinion plaintiffs suit has been 
rightly dismissed and we; therefore, reject 
this appeal with costs. 

Appeal rejected. 


PUNJAB CHIEF -COURT. 

Ст Revistox Patition No. 583 or 1913, 
November 12, 1914. 
Present:—Mr. Justice Rattigan. 
KALU—PLanorirr—Petitiower 

: versatus 


SOWARIA—Di&,rERDANT— RESPONDENT, 
Limitation Act (IX of 1908), Већ. I, Ait. 1600. 
Appligation to re-admit petstvon. jor revieio—Matennon 


-of time—llixess af co-petihoner uhether smficient 


ground— Absence of co-petitioners and their Pleader. 

The ilinezs of one of the petitioners for restoration 
of а petition for review is по ground for extendi 
the period provided by Article 160 of Schedule I of 
the Limitation Act, 1008, specially when the absence 
of the petitioner’s Counsel and of the other oo. 
petitioner is not 

Petition, under Order ХҮП, rulé 1, of the 
Civil Procedure Code, for review of the order 
of the Judgeof the Ohief Court of the Punjab, 
dated the 4th June 1918, reported in 2 Ind, 
Oas. 567. 

Malak Mamas Hussain, for tho Peti. 
tioner. 

Lala Hukam Chand, for the Respondent. 

JUDGMENT.—The application to re-admit 
the petition for review is clearly barred 
by Article 160 of the Indian Limitation Aot 
and I can find no ground for oxtending 
(even if I had the power to do во) the 
period presoribed by law. Petitioner may 
have been ill though we have only hig 
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own statement in proof of that allegation, 
but his illness does not explain why neither 
his Pleader nor his brother, Fakir,/appearpd on 
the 12th October. The petition ів acoording- 
ly rejected with costa. 

Petition rejected. 


CALOUTTA HIGH COURT. 
Civic Brow No. 798 or 1914. 
January 13, 1915. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Mullick. 
KRISTO KUMAR DAS-—PszTITIONBR 
versus 


GIRISH CHANDRA PODDAR—Opprosita 


PARTY. 

Сил1 Procedure Oode (Act V of 1908), О. ХХИ, r. 
10, and О. I, 10 (2) —Parties, when and how made— 
Evidence recorded 1x another proceeding, Judge, whether 
entitled to doorde а question on—Tranafer, admission 
a by defendant, effect of. 

A person can continue a suit as a defendant under 
Order XXII, rule 10, which is not restricted to 
plaintiffs and their representaties only. 

Mot Bam v. Kundan Lal, 22 A. 880, A W. N. 
(1900) 125, referred to. 

A Judge has no jurisdiction to decide a matter on 
evidence recorded in another proceeding to which 
the applicant was not & party. 

An admission by а defendant of a transfer of the pro- 
perty in suit is sufficient to entitle the irnnsforoe- 
to be made & party under Order XXII, rule 10, as 
well as under Order І, rule 10 (2), Oivil Prooetlure 
Code 


Ahmnedbhoy Hubibhoy v 
8 B. 828, followed 

Rule against an order of the District Judge 
of Dacca, dated the Sth June 1914, dismiss- 
ing an sppeal preferred against that of the 
Bub-Judge of Dacos, dated the lst April 
1914. 

Dr. Sarat Chandra Basak and Babu Bepin 
Chandra Bose, for the Petitioner. 


Vullosbhoy Cassumbhoy, 


Babus Jogeth Ohandra Roy and Brojendra’ 


Kumar Ohakrabariy, for the Opposite Party. 

JUDGMENT.— This wasa Rule to show cause 
why an order of the District Judge refus- 
ing to reverse the order of the Subordi- 
nate Judge in appeal should not be set aside. 
That order was- that the applicant conld 
not be added ав а party defendant on the 
ground of his baving purchased the proper- 
ty in dispute subsequent to the inatitu- 
ticn of the suit from the defendant No, 2. 


It nppears that before the Subordinate 
Judge both plaintiff and defendant No. 2 
objected, on the ground that the alleged 
transfer was a fictitious and paper transac- 
tion without consideration. | 

The learned Subordinate Judge holding 
that the- cases cited before him, which have 
also been cited before us in support of the 
applicant's contention, only applied where the 
transfer ів admitted and also that the 
applicant would not be affected by any 
decree passed against the defendant No. 2, 
Tejected the application. 

On appeal thelearned Judge, whilenot satis- 
fled that an appeal lay under Order X XIIl, 
rule 10, of the Civil Procedure Code and 
holding that no appeal lay under Order T, 
rule 10 (2), held on the merits that as in 
certain interlocutory proceedings, to which 
the applicant was nots party but in which 
he gave evidence in support of his vendor, 
the question of bona fide sale had been 
fought out and asthe High Court had set 
aside the decision on that matter on a 
question of jurisdiction and not on a different 
view of the evidence and had refused costs and 
as the snit was six years old, he was not in- 
clined, in the exercise of hia discretion, to add 
a party of his own motion who, as far as he 
could see on evidence, has по: bona fide 
jnterest. 


Before us it is contended, first, that a person 
can continue a suit asa defendant under 
Order ХХІІ, rule 10, and that that rule does 
not only apply to a plaintiff or a person 
seeking to represent a plaintiff. 

Secondly, that the Judge had no jurisdic- 
tion to decide the matter on evidence taken 
in ап interlocutory proceeding to which the 
applicant was no party, and thirdly, that 
the case was hung up through & probate 
dispute in plaintiff's family and never сато 
on for hearing till the 20th March 1914. on 
which date the applicant put in his petition 
to be added. As regards the Subordinate 
Judge’s reason for refusing the application 
the care of Rajaranes Dasse v. Debendra 
Nath Shaw (1), where Sale, J., following 
an unreported order of Jenkins, J., directed 
that a disputed transferee should be added 
without prejudice, no inquiry being made into 
the bona fides of his claim, is cited. 


(1) 8 O. W. N. 754, 
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Aa tothe first contention, we are not 
prepared to say that Order XXII, rule 10, 
can only apply to plaintiffs and their represen- 
tatives. Nor has any authority been put be- 
fore us to show that ib does. The case of 
Moti Ram v. Kundan Lal (2) shows that an 
ndmitted transferee can appeal against the 


original decree if he was not added asa. 


party in the suit, and this implies that he 
had a right to be made a party defendant. 

In the case in Rajaranes Dasses v. Debendra 
Nath Shaw (1), the application was under 
section 372 of the Civil Procedure Code 
corresponding to Order XXII, rule 10, and 
no doubt was expressed by the Court or 
urged nt the Bar that such an npplication 
would lie on behalf ofa person seeking to 
continue the suit as a party defendant. The 
only question there was whether the 
transfer must be admitted, before the 
assignee could come in. As regards the 
second point we are of opinion that the 
learned Judge had no jurisdiction to decide 
the question on  evideneb recorded in an- 
other proceeding to which tho applicant 
was not a party. 


Ая regards the third point it certainly 
appears that the case did not come before 
the Court for hearing till March 1914 and 
іа not really а case of six years, standing. 

As regards the grounds stated by the 
Subordinate Judge he is clearly wrong in 
saying that the applicant's interests will not 
be affected. If tho doctrine of lis pendens 
is applied, the decree will bind him and al- 
though the defendant No. 2 now denies the 
trausfer, it was clearly admitted by him when 
his property was attached in May 1918 and 
he called in the applicant to support the 
caso of the transfer. 

It, therefore, appears to us that his denial 
at this' late stage of the case is as Bale, J., 
pointed out in Rajaranse Dassee v. Debendra 
Nath Shaw (1) of little value and the trans 
fer must be taken as an admitted trans- 
fer as far as the defendant No. 2 is con- 
cerned. 


The case of. Ahmédihoy Hubibhoy v. ¥xt- 
leebhoy Cassumbhoy (8) ів clear, anthority 
for the proposition that an admission by the 
d of the transfer is sufficient to 


enti 
(2) 23 А. 880, A. W N. (1909) 125 
(3) 8 B. 828, 
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under section 872 (*.e. Order XXII, rule 
10) as well as under section 32, x. e., Order I, 
rule 10 (2), and the вате view has been taken 
by the Allahadad Court in Durga Prasad, 
In the matter of the Petition of(4), and although 
in the case of Rabbaba Khanum v. Noorjehan 
Begum (5), the case was only under sec- 
tion 32, the Judges held that it was erroneous 
to hold that no person should be added as 
a defendant unless the plaintiff recognises 
some right in the party who seeks to be 
added to share in the thing in respect of 
which the interpleader suit is brought. 

They, however, held that an erroneous 
order under вес боп 32 was not an- error 
going tothe jurisdiction which сопа be 
interfered with under section 622 of the 
Civil Procedure Code, : 

In this case the learned Judge in appeal 
has refused jurisdiction under Order XXII, 
rule 10, and we are not concerned with his 
findings under Order I, rule 10 (2), although 
he has erroneously decided this question on 
evidence recorded in a proceeding to which 
the applicant was not’a party. On his find- 
ing that the defendant No. 2 admitted 
ihe transfer in May 1918, weare bound to 
hold that the applicant is entitled to be 
added as & defendant. 

The Rule is, therefore, made absolute, the 
order of the Distrjot Judge is set aside and 
the applicant will be added as a party 
defendant under Order XXIT, rulo 10, and 
the case will proceed from the point it had 
reached on the 20th March 1914. The appli- 
cant is entitled to his costs from the respond- 
ent, two gold mohurs. 


Rule тайв absolute. 
ө) 22 A. 231; А. W. N. (1899) 79 
6) 13 0.90. 


WE 
М9. AUNQ GYLT. МА THRIN MYA. ` 


. LOWER BURMA ОНІНЕ COURT. 
. Orv Appiication No. 76 ор 1912... 
January 25, 1915. 
_ Present: :—Bir Charles Fox, Kr., Chief Judge, 
` and Mr. Justice Hartnoll. 
MG. AUNG GYI AND OTHRRS— ÀÁPPLIOANTS 
MA THEIN MYA AND отнива— | 
Ra8POKDRNTS. 
Civil Procedure Code (Act V of 1008), s. 148, О. 
IXA, rr. T (1) (a), 8 (2) —Morigage—Bim. 
gotoer to enlarge tyme of paying mortgage amount. 
In the case ofa simple m an orderde 
all right to redeem on & аве should not be 
in view of Order XXXIV, rale? (1) (4) апа 
rale 8 (2), Oivi Procedure Code, 1008. Section 148 of 
the Civil Procedure Code, 1908, gives е 
j to ашат tho period of redampison d£ thinks ВЕ 
Mr: N. N. Burjorjee, for the Applicants, 
Mr. Villa, for the Respondents. nea 


JUDGMENT. 


Навтноіы,, J—The applicants brought a 
anit for redemption of two mortgages and on 
‘March 30th 1912 obtained a decree for 
redemption, on payment into Oourt of 
Ba. 895 and interest on or before 30th April 
1919. It was ordered that if such payment was 
not made by such date the applicants should 
he debarred from all right to redeem. Pay- 
ment was made within time. This is not 
disputed. The defendant appealed and on 
the 24th February 1914 this Court modified 
the decree of the District Court by ordering 
the applicanta to рау ina further sum of 
Re. 1,420 with interest by the 24th May 1914 
It was also ordered that if'such payment 
was not made by the 24th May 1914, appli. 
canta should be debarred from all rights to 
redeem. The further sum was not paidin 
by the date fixed, though the sum said to 
be due on the appellate decree, Rs. 1,823-14-6, 
was paid in on the 24th July 1914. 


This isan application to extend the time 
for payment. 


On the 26th June the original defendant's 
representatives applied for an order to the 
District Ооо that the applicants be 
debarred from all rights to redeem and that 
they, the representaives, be placed in poeaes- 
. Bion, and an order to that effect was passed on 

the 16th November 1914. Mg. Aung Gyi in 

support of this application says that he did 
not understand that the further sum 
_ordered to be paid by the Appellate Court 
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had tobe paid by the 23rd May 1914 во 


ourt'a | 


. that his illness caused further delay in 


paying i$ in. The plea ан to illneas is not 
substantiated. The reasons given by Mg. 
Aung Gyi are not, in my opinion, sufficient 


' to condone the delay. 


But it was urged at the hearing of the 
application: 

. (1) that an order debarring the applicants 
from all right to redeem should not have been. 


passed nt all, as the mortgagea were simple 


. mortgages; and 


(2) that in Order XXXIV of the Civil 
Procedure Code six months are always al- 
lowed within which to pay mortgage monies 
due. 

As regards the first point, from a perusal 
of the proceedings the mortgages do appear 
to have been simple ones. That being 80, an 
order deberring all right to redeem on a fixed 
date should not have been passed: Order 
XXXIV, rule 7 (1) (d), and rule 8 (2). 

The second point taken reems also to be 
correct. 

Reliance was also placed on the proviso 
ending Order XXXIV, rule 8; but such proviso 
seems only to refer to the fourth paragraph 
of rule В. Bui section 148 of the Code it- 
self gives this Court time to enlarge ‘the 
period of redemption if it thinks fit. 

Considering the two main points reised 
and which I have set out above, Т think that 
we should be exercising a sound discretion 
if we enlarged the time fixed for 
redemption in this case, but I would give 
interest on Ва. 1,420 from the” 24th 
May 1914 at Ra. 6 per cent per annum. 


I would, therefore, sot aside the order of 
the District Court of the 16th November 
last and enlarge the time of payment up 
to the 3lst March next, on condition that 
in addition to the sum further ordered to 
be paid by the Appellate Oourt an extra 
sum of interest at 6 per cent. per annum 
be peid on Rs. 1,420, the extra sum to be 
calculated from the 24th May last to the 318+ 
March next. If all sums due іп socordance 
with this order and that of the Appellate 
Oonrt are not paid by the 31st March next, 
then, as it has not been appealed against, that 
portion of the deoree of the Appellate Court 
debarring the applicants from all right to 
redeem will be of full force and virtue. 
As regards costs T think the applicants should 


Vol. XX V11] INDIAN 


NIADRI Є. EURA. 


pay respondenta’ costs of this application, 

which I would fix at three gold томи. 

. Fox, О. J.—I concur. . 
Application allowed: 


ALLAHABAD HIGH COURT. 
Baooxp Отг, Appear No. 615 or 1913. 
December 4, 1914. 
Present:—Mr. Justice Tudball. 
Musammat NIADRI—Deranpaxr— 
APPELLANT 


, versus 
КОВА inp Ornus8—PLADITIFFS— 
RasPONDEXTS. 
Üuntom— Inheritanoe— Waclurion of daughter from 


! inheritance—Balayan Јаја v» Meerut Division. 


. There is no custom excluding a daughter from 
Inheritance among Balayas Jats in Meerut Division. 


Second appeal from the decision of the 
Additional Judge of Meerut, dated the 19th 
April 1918. 

Tte Hon'ble Dr. Теў Bahadur Sapre (with 
him Mr. Dwrga Оћағая Banerjee), for the 
Appellant. . 
` Mr. Sital Prasad Ghosh, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for poeseasion of the estate of one 
Sher Singh, Jat. 

The plaintiffs-respondents are the nearest 
male agnates of SherSingh. The defendant 
is the daughter of Sher Singh. The plaint- 
iffa pleaded а special custom in their family, 
village, the neighbourhood and the caste, 
under which в daughter is excluded from 
inheritance. 

The Court of first instance, on the evidence, 
held that the custom alleged had not been 
established. 

The lower Appellate Court held that the 
evidence was sufficient to prove she existence 
of the custom. 

The only point before me is whether 
faking the evidence as accepted by the Court 
below, it is sufficient in law to establish an 
immemorial, invariable custom. 

There is no plea that the ~ ‘parties are not 
Hindus. The custom alleged is one at 
variance with the ordinary rule of Hindu 
Law and is both harsh and unnatural, and it 
lay on the plaintiffs to prove it by clear 
and cogent evidence, 
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The. parties -are Balayan Jats and the. 
story is that -thia -clases of Jats inhabit - 84 
villages in the Meernt Division, ‘that they 
came from Malanai:in-the Delhi District 
and are,. therefore, Punjabi Jais . as having 
come from. the Punjab. . 

The plaintiffs called in i vidands: some 18 

witneases who mentioned 36 instances (some 
five or six from this very village) of the 
custom having been followed. "These were 
not supported by any documentary evidence 
relating to these instances. 
- Fifteen Wasib-ul-arats were produced. In 
only one of these was the daughter expreasly 
excluded in terms, though the inference to be 
drawn from the others is that the кшй 
was to be excluded. 

Some six judgmenta were quoted in casea 
in which the custom was upheld, one at 
least being connected with this very village. ` 

On the other hand the defendant. also 
called witnesses who quoted 24 instances 
(some 4 or 5 from this very village) in whiah. 
the daughter had inherited’ her father’s 
estate, one beingin the very family of the 
parties. Khewats were produced in support 
of this oral evidence to show that the 
instances were genuine, and not imaginery. 

‚ Beveral judgments have also been quoted 
in cases in which it was held that the custom 
did not exist, the latest being that Ж 
First Appeal No. 178 of 1912 Гасот 
Bhagwant v. Khushi Ram (1), to which ee 
self was a party! decided on 16th June 1914. 

In regard to the claim thatthe plaintiffs 
are Punjabi Jats (among whom the oustom 
prevails) in that they came from the Delhi 
Division, I need only point out that prior to 
the Mutiny Record of 1857 the Delhi Division 
had never at апу time formed part of the 
Punjab. Till then under the British Bule 
it was part of these Provinces and as far 
as can be discovered from historical records, 
it was not at any time included in the 
Punjab. What is now called the Punjab 
Province includes a considerable area out- 
side the Punjab proper. Jats who lived in 
the Delhi District prior tothe Mutiny were 
not воа could not have been Рымар Jats” 
at that time. The. Balayan Jats settled in 
the Meernt Division long long prior to the 
Mutiny. The claim to be callet Punjabi 


- (1) 24 Ind. Cas. 982 


708 


INDIAN CASES. 


[1915 


MAHATINGA BUNJABRA THAVAN t. KRISHNA THRVAN, 


Jats has no real ‘basis in history. Тһе. 


lower Court started with.& presumption that 
being Punjabi Jats, the Balayan Jats brought 
with them ‘their own ‘oustoms from the 
Punjab, but they came not from the Punjab. 
Taking the evidence accepted by the lower 
Court the case is 

(1) that 86 instances one way and 24 the 
other way have been established; 

(2) that there are dgeisions in cases both 


Ways; 

(3) that 15 Wajib-ul-arasiz of the year 1863 
contain entries which support the plaintiffs 
nnd at least go toshow that even if there 
was no universal custom, at least there was 
a strong feeling among the Jaís of this 
Province, in the 15 villages, that: daughters 
should not be allowed to inherit. > 

But it must be proved that the custom 
ia at least both immemorial and invariable 
before: the Courts can uphold it, as itis at 
variance with the role of Hindu Law. It is 
impossible to say in the state of the evidence 
that either of these two necessary qualfica- 
tions has been proved, when we find that in 
solarge'a proportion of instances the daughters 
have actually inherited within the memory 
of man. 

The evidence taken, as it stands, is clearly 
insuffieient to establish this custom. 

I allow the appeal, set aside the decree of 
the Court below and restore that of the Court 
of first instance. The appellant will have 
her costa in both this and the lower Appellate 
Court, including in this Oourt-fees on the 
higher scale. ` 
` Appeal allowed. 


е MADRAS HIGH. COURT. 
. Sgcoxp Отт, Appwat No. 615 o» 1918. 
October 28, 1914. , 
Presenti: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
MAHALINGA SUNDARA THEVAN— 
В DrrENDAKT— ÀPPRLLANT 


versus 
KRISHNA THEV AN, мтков, BY HOTHER AND 
Guardian, IRULAYI MARATHI, awp, 


@THERS——PLAINTIFFS——RRSPORDERTS. 
Civil Procedure Code-(Act У of 1908), «. 11—Rea 
judicete —" Heard and finally decided" — Cowpromise— 


Rolief claimed in plaint not dealt with in compromis 
—Fresh suit, whether barred —Cawae af  aotion — 
Estoppel by judgment. 

When а matter was not “heard and finally decid- 
ed” in a mib but ‘a decree was passed on the 
basis of а compromise agreement, the reliefs claimed 
in the plaint but not included in such a decree, 
should not be deemed to have been refused so far as 
to ber a fresh suit.for the sald reliefs, if the cause 
of action in the suooeeding suit had not arisen on the 
date of presentation of the plaint in the prior 
suit, 


BMinalal Shadiram v, Kharsetji, Kharsetji v. Мілаіаї 
Shadiram, 80 B. 805; 8 Bom. L. R. 206; Rajah Kumara 
Venlata Perumal Raja Bahadar v. Thha Ramasamy 
Chetty, 9 Ind. Оаа. 875; 85 M. 75 at p. 88; (1911) 1 M. 
W, N. 200, 9 H. L. T. 487; 21 М. L. J. 700, followed. 


Thoro can bo an` estoppel by judgment in a 
consent decree only when the question raised by 
the su nent suit was present io the minds of tho 
parties and .was.aciually deelt with by the consent 
decree. In all these cases the question is whether 
ше s did, intend that the question at issue 

d be finally settled between the partios by 
tis oonsent dooroo, and did tho consent’ decree 20 
actually sottle that quostion. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Катпай at Madura, in Appeal Suit No. 
958 of 1911, preferred against that of the 
District Munsif of Manamadura, in Original 
Suit No. 623 of 1910. 

Mr. N. 4. Vatdyanatha <Aiyar, for Mr: 
С. V. Ananthakrishna <Atyar, for the Ap- 

t. ў 

Mr. О. 8. Venkataohariar, for the Be- 
apondents. ’ 

JUDGMENT. 

Sapasiva Atyar, J.—The contention that 
under the compromise arrangement in the 
former suit, the 2nd plaintiff's vendor trans- 
ferred his right as owner-to the defendant 
cannot be upheld. The said compromise 
petition merely allowed the defendant -to 
redeem the 2nd plaintiffs veudor (first 
mortgagee of both items Nos. 1 and 2) and 
did not transfer tothe defendant the rights 
ohtained by the lst mortgagee as the 
purchaser of the mortgagor's right, а 
purchase not binding on the defendant so 
far as his right to redeem the lat mort- 
gage was concerned. The decree also does 
not, in terms, convey the lat mortgagee’s 
interest as such owner af the equity of redemp- 
tion to the defendant. 3 

It is, however, argued that the lst mort“ 
gagee ought to have insisted on the relief 
of the redemption of item No. 2 from the 
defendant being given to him іц the former, 
suit, that that relief ghould, therefore, һә 
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dered to have been refused to him under. 


-Explanation 5 to section 11 of the Оеп 
Procedure Code and that by such refusal 
he and his vendee, thesecond plaintiff (who 
stands in' his shoes), are barred from 
bringing the present suit for that relief. 

This ingenious contention as res judicata 
was not set up in the written statement in 
the first suit, did not form the subject of 
any issue in the present suit and was not 
raised in the grounds of appeal to the lower 
Appellate Court. Nor do I think that any 
of the grounds in the memorandum of 
second appeal raises the question. Even 
if the defendant is entitled to argue it 
before us, I am. not satisfied that when в 
> matter was not" heard and finally decided ” 
"(seo ' section 11, Civil Procedure Code) ina 
suit but a déores was passed on the basis 
of a compromise agreemont, the reliefs 
claimed in tue plaint but not included in 
such a decree should be deemed to have 
been refused so far as іо bara fresh suit for the 
said reliefa, if the cause of action in the succeed- 
ing suit had not arisen on the date of the pre- 
sentation of the plaint in the prior suit. In 
Miualal Shadiram у. Khareetyi, Кате! v. 
Minalal 8лайїгат (1), it is said on page 408: 
“ The lower Court was also wrong in holding 
that the defendant is barred by section 18 
of the Civil Procedure Code " (present sec- 
tion 11) " from raising the questions of 
frand or wager. . . In Suit No. 105 
of 1897 there was no hearing and disposal of 
any maker tn ца and the provisions of section 
13 hace, therefore, no application. It has, how- 
ever, been argued that the consent decree 
abot, s operates аз an estoppel by 
judgment. . . . but when the facts of 
the case and the wording of the Purshis,” (that 
is, .the application for the passing of the 
consent decree) "above set out, are borne 
in mind, the reason and the sopa of the con- 
send - docres at once become apparent.” 

The above case is quoted with approval 
in the judgment of this Oourt in Rajah 
Kumara Venkata Perumal Raja Bahadur v. 
Thatha Ramasamy Chetty (2), and the learned 
Judges proceed to say: "What then is the 
test for determining whether there is an 


аа ые o В. 29. 
‚ (2) 9 Ind. Cas 85 M. Tb at p E s Ge 1 у. 
‚ К. 200; 9 М. D. Т. 487, 21 M. L 


estoppel in any particular case in conse- 
quence of a decree passed on a compromise F 
ln our opinion the answer must depend 
on the answer to the question ' Did the 
parties decide for themselves the particular 
matter in dispute by the compromise Р and 
was the matter expressly embodied in the 
decree of the Court passed on the com- . 
promise or was i6 necessarily involved in, 
or was it the basis of, what was embodied 
in the decree P’ For settling this point 
it would be legitimate, and sometimes 
necessary, to^ look into the pleadings be- 
tween the parties in the suit terminated 
by the compromise decree." Then at pages 85 
and 86, the learned Judges say: “What the 
Court has to do in determining with respect 
to what matter each of the parties to a 
compromise decree із estopped, is to find 
‘out what it was that the parties agreed to 
in the previous action; and for this pur- 
pose it would not be enough merely to 
see what was the relief granted in tho deoree 
of the Court, but it would be necessary 
also $0 examine what was the basis on which 
i$ was granted.” The present guit is not 
for the same relief as in the former suit 
(which was brought for the redemption of 
item No. 2alone on payment of what was 
due tothe defehdant on the second mortgage 
of ttém No. 2) but is brought for redemption 
of both items Nos..1: and 2 on payment of what 
was dus to the defendant on the 1st mortgage 
of stems Nos. land 2 discharged by him 4n 
pursuance of the compromese decresin the first 
suit and of what was dus to him on the 2nd 
mortgage of ttem No. 2. “The basis on which” 
the former decree “ was granted” was 
clearly the following : that if the the defendant 
pays up tothe Ist mortgagee (the plaintiff 
in thatcase) the mortgage amount, he (the 
defendant) shall become the mortgagee of 
items Nos. 1 and 2 for that amount во 
paid, while remaining. the 2nd morgagee 
of ‘item No. 2 alonefor the 2nd mortgage 
amount. His own liability to be redeamed 
as a-person holding rights as mortgages 
in those two capacities after he redeems 
the first mortgage, was not intended to be 
finally decided and was not decided by the 
compromise decree in the former suit. It 
was only in case he didnot pay up the 
lst mortgage amount that his liability ‘to 
‘allow tho redemption of itom No. 2 alone 
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was intended to be decided, but as he did 
реу пр the lst mortgage, his said con- 
‘tingent liability under the former decnee 
-néver became an actual enforceable liability 
,under that decree. To borrow the language 
of ‘Abdur Rahim and Krishnasawmy 
Iyer, JJ., in Hwkdar Syed Bacha Saheb v. 


; Pillay (3), “Does what is 
decided ” In the former suit “ involve 
& decision” as to the plaintiff's right 


after the defendant redeemed tho first mort- 
gage P No such decision negativing the 
plaintiffs rights ва under his Court auction 
purchase of the mortgagor’s right is involv- 
ed in the decree passed on this compromise 
agreement. , 

There is, therefore, no force in the con- 
tention that the present suit is barred on 
&coount of estoppel by the judgment or 
the deoree in the former suit. 

The second appeal fails and ig dismissed 
with costs. 

‚Мав, J.—I entirely conour. 1 agree 
with my learned brother that we should 
follow Rajah Kumara Venkata Perumal Raja 
Bahadur v. Thatha Ramasamy Chetty (3) 
ва correctly laying down the principles 
on which compromise decrees should be 
interpreted. 

. Appeal dismissed. 

3 м, 
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PUNJAB CHIEF COURT. 
First Отуп, Apprat No. 885 ор 1910. 
February 13, 1915. 
. Present: —Mr. Justice Shah Din and 
' Mr. Justice Rossignol. 
Musaminat RUKIA лир OTHRES—DWFENDANTS 
— APPHLLANTS ` 


versus 
DUNGAR MAL Ань OTHERS —PLarives 


AND OTHERB— [D RBYENXDANTS — RESPONDENTS. 

Alortgage—Moitgagee їл posseseion—Alorigage {о 
lermimate ipso. facto om a certain date—Hutatton of 
jedemption— "Suit for possession by mortgages — Oourlition 
making tnortgago: Habls for reni due from village 
tenants, meaning of. 

A mortgage-deed executed on the 25th February 
1895, contsaned an express stipulation to the effect 
that "ui gus ee should remain in possession up to 
the 15th July 1 , оп which date the mortgage was 
to determine, without the Peyment of any further 
жоп, апд that the mortgagors should be Hable for 
pny amount of pent left due to tho mortgagees from 
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the village tenants. In 1908 the Hevenne Tahsildar 
^ at the instance of the mortgagors ordered а mutekion 
of redemption. On the 7th June 1900, the plaintiffs- 
-mortgagees instituted æ suit for possession of the 
mortgaged area, on the allegation that no redemption 
could be made until the sum due by the mortgagors 
on account of arrears of rent had been made good 
to them 
Held, (1) that the mortgege-deed did not oon- 
template that rent due from the mortgagors as 


Е ortgagors ihe 
tenants of the mortgagees, the plaintiffs. could not 
get a decree for possession on the strength of the 

i ion in the m 

(2) that the &oocunia put in by the plaintiffs 
had not been proved and the suit must, therefore, 
be бод 2 

First appeal from the deoree of the District’ 
Judge, Gurgaon, dated the 27th May 1910, 
deoreeing the olaim. 

The Hon'ble Mr. Muhammad Shah, K.B., 
for the Appellants. 

Mr. Manohar Lal, for the Respondents. 


`° JUDGMENT,.—This case arose from & 
‘mortgage of the land in dispute executed on 
the 25th February 1895. The mortgage 
debt was Rs. 5,500 and it was stipulated that 
the mortgagees should remain in possession 
up to the 15th July 1907, on which date the 
mortgage waa to determine without the pay- 
ment of any further sum. The immediate 
cause of the litigation occurred in 1908 
-when the Revenue Tabsildar, at the instance 
of the mortgagors, came to the conclusion 
that the mortgage on the land had deter- 
mined by the lapse of time stipulated and 
‘ordered a mutation of redemption. Моге 
than a year later, on the 7th June 1909, the 
plaintiffa-.mortgagees instituted this suit fur 
possession of the mortgaged area, on the 
allegation that Ва. 4,616-1 were still due by 
morigagors on account of arrears of rent and 
that no redemption could be made until that 
sum had heen made good to them. The 
District Judge has given the plaintiffs-mort- 
gagees в decree for possession until 
Ha. 4,616-1 have been paid to them, and this 
appeal is from that decree. 

Before us the appellants’ Counsel has 
argued that the conditions of the mortgage 
were inequitable and unconscionable, that as 
в fact there were no arrears of revit due to 
the mortgagees, that the plaintiffs have not 
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proved that the amount claimed by them 
was in fact due, and that, even if it was due, 
they were not for that reason entitled to 
retain possession of the land until that sum 
was paid. Finally, itis argued that the 
conditions of the mortgage constituted a clog 
onthe ‘equity of redemption and cannot 
legally be enforced. We have considered 
the conditions of the mortgage-deed very 
carefully and have come to the conclusion 
that they were not unconscionable or oppres- 
sive. It would appear that even before this 
mortgage-deed of 1895 was executed the land 
was already in the posseasion of the plaintiffs 
ав mortgagees under an earlier mortgage- 
bond. Under the mortgage-bond pow in 
dispute the mortgagees became liable for 
the Government revenue and the only liabi- 
lity undertaken by the mortgagora was ip 
respect of any laud that might become 
uftadah and in respect of defaults in payment 
of rent made by tenants of the village. As 
the mortyagees dwelt in a village other than 
that in which the mortgaged property was 
situate and asthe mortgagors reside in the 
village where the land ія situate, it was only 
naturel that the mortgagees should have 
some guarantee that the mortgagors would 
aid them in securing & proper return on their 
investment. Clause З of the mortgage-deed 
runs as follows:—“If any amount of rent is 
left due to the mortgagees from the village 
tenants on account of the latter’s being poor 
or by reason of their deserting the land, we, 
all the mortgagors, shall be liable therefor.” 
Now itappeara that a large portion of this 
sum of Ба. 4,616-1 in respect of which the 
plaintiffs now sue for poeseasion, is made up 
of rent alleged to be due not by the village 
tenants, but by the mortgagors themselves 
in their capacity of tenants of the mort- 
gagees. "We donot consider that it waa 
contemplated by the mortgage-deed that 
rent due from the mortgagors as tenants 
should be secured upon the mortgaged рго- 
perty. No doubt the mortgagees at that 
time considered that they could always 
recover their rent from the mortgagors by 
the usua] rent suit ina Revenue Court. The 
position as regards the tenants of the village 
was, however, different, because village ten- 
ants have little or no property of their own 
and it was for this reason, we take it, that 
the mortgagors became, as it were, surety 
for the payment of the rent by the village 
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tenants. Viewed in this light the stipulation 
in the mortgage-deed did not warrant the 
grant to the plaintiffs of a decree for posses- 
sión until arrears due by the mortgagors 
themselves have been paid, although suche 
decree might be granted until such time as 
the mortgagors shall pay the arrears due by 
the village tenants. 

It remains, then, to consider what sums 
are still due as arrears of rent (1) by the 
mortgagors themselves -and (2) by the 
Village tenants. In order to prove this point 
the plaintiffs rely upon two sets of evidence: 
(1) oral evidence that discussion took place 
between the parties -and that the balance 
now in suit was admitted by the defendants 
to be due; and (2) bahis purporting to have 
been kept by the plaintiffs. To the oral 
evidence we are unable to attach any import- 
ance. If, as is alleged, an agreement 
between the parties had really been arrived 
at, we should expect some admission reduced 
to writing. Secondly, it is remarkable that 
the admission is not referred to in the plaint. 
Thirdly, though the parties are said to have 
reached this agreement in June 1907, no 
mention whatever was made of it during the 
mutation proceedings in 1908, As for the 
bahss, it is noteworthy that they were put in 
only ata late stage of the suit, cis, on the 
16th or 17th of December 1909, and that we 
can find on the record no evidence that these 
bahis were formally proved. The bahis were 
produced by one of the original mortgagees 
who, at the time of the suit, had divested 
himself of the share of the mortgage and 
was no longer concerned with it. Neverthe- 
less he produced the bahis on which the 
plaintiffs’ oase ін based, but he did not 
depore that he had written the Баи; and 
beyond certain loose statements of the 
mortgagees’ agent, Puran, that the bahis had 
been written up from his dictation by one 
or other of the mortgagees, there is no proof 
atall who wrote these бам. The bahis 
themselves do not constitute a regular system 
of accounts and it is worthy of remark that 
though the mortgagees have separate bahis 
of their own, the income from this mortgage, 
which is alleged to have been divided’ 
amongst them, finds no place in their own 
private bahis. It is, therefore, impossible to 
check the entries in the bahts produced іп, 
this case by comparison with tbe entries in 
the private bai; of the mortgages: Wo 
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must, therefore, come to the conolusion 
that the accounts putin by, the plaintiffs- 
mortgagees have not bean proved, and this is 
.Buffieient to decide the appeal. We would, 
however, further note that the acconnts 
produced show that some of the items of 
arrears are of considerable value and wo 
think it peculiar that the plaintiffs neither 
brought a suit against the defaulters for tho 
recovery of these arrears of rent nor even 
sent notice to them to demand payment: and 
we regard this omission as all the more 
peculiar in that we find that the mortgagees’ 
agent on at least two occasions did recover 
rent from defaulters by a suit in the Revenue 
Courts. 

Jn conclusion we are of opinion that in all 
probability somo 1ent was due to the mort- 
gagecs, but in view of tho fact that ibo bahis 
have not been formally proved by nuybody 
and particularly that none of tho plaintiffs 
has gone into the witnezs-box to support +0 
accounts produced by statement on cath, we 
are forced to- hold that tho plaintiffs have 
failed to prove the exact sum which is out- 
standing. On ihese grounds we accept the 
appeal and dismiss the suit, hut iu the 
circumstances we direct that parties bear 
their own costs throughout. 


Appeal accepted, 


ALLAHABAD HIGH COURT. 
FissT Олуп, Appeal No. 431 or 1912. 
February 1, 1915. 

Present: —Mr. Justico Tudball und. 

Mr. Justice Rafique. 

Musammat AMINA BIBI axp orukgs— 
Derexpaxts—A PPELLANTS 
Tersus 
Musunimct. NAJMUNNISSA BIBI—Puatat- 
IFF АКО OTlHERS— Die renvants—REKPONDENTH. 
Luntation Act (1X of 1906), 8А. I, АН. 02, 
appleability 0]-—Монеу had and recened— Sait by 
эшне heus on wmortyaye—Decree ан Јасовг of them and 
pioperty pwchased by them—Other heir, right of, to 

realize his share — Limitation, 

М, а Muhammadan, died leaving his widow, N, and 
other heirs. The other heis brought a suit on « 
mortgago in favour of the deceased making N a 
defendant. They obtained в decree and im its 
oxecution purchased the propertins themselves: 

Heid, thatthe sut by N against those heirs who 


d recovered tho mortgage. debt - to. realizo her 
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share of the debt was governed by Articolo 82 of 
the Limitation Act, as tho suit was one for monoy 
received and had by the defendant for the plaintiff's 
uso. 

Umeidarag Alı Khan v. Wilayat Ali Khan, 10 A. 
169, А W. N. (1897) H; Bithamima v. Narayana, 32 
M 487, Mahomed Баа! Ali v Hasin Baru, 21 C. 
157, 20 L А. 155, Mahomed Wahid v. Mahomed Ameer, 
82 C. 527, 1 C.L. J, 167, referred to 

First appeal from the decision of the 
Offciating Subordinate Judge of Gorakhpur, 
dated the 24th August 1912. 

The Hon'ble Mr. Abdul Raof (with him 
the Hon'ble Dr. Sunder Lal), for the Ap: 
pellants. 

Mr. B. Е. O'Conor (with him Mr. Iqbal 
Ahmed), for the Respondents. 


JUDGMENT.—Tbhis and the connected 
Appeal No. 436 of 1019, arise out of ого 
suit being cross-appeals from the same 
decree. Tho main facts are not in dispute 
ard are as follows :— ' 

Sheikh Minnat Ulah died leaving as 
his heirs his widow, the present. plaintiff, 
and his father, Khadim Husain. Under 
Muhammadan Law, the widow inheritcd a 
fth share in his estate and the ctber 3/4ths 
went toihe fnther. The latter died subsc- 
quently, Jeaviug tho present six defendunis 
ns his heirs. 

Under &  mortgage-deed, dated 14th 
February 1891, Nasrat Ullah and Матта 


Karamat Bibi borrowed Rs. 7,296 from 
Minnat Ullah. 
After the death of Khadim Hussain, 


the first defendant, Musammat Amina 
Bibi, his widow, obtained a succession 
certificate in regard to this debt due from 
the mortgagors. 


Then she and the remaining defendants 
jointly sued to recover the mortgage debt, 
impleading the present plaintiff as & pro 
forma defendant, admitting that she was 
entitled toa +} share but alleging that 


' gho refused to join as plaintiff. 


On 14th May 1903, they obtained a 
deeree for the recovery of Hs. 17,168-8.0 
plus future interest at 9 per cont. per annum 
from the date of suit upto the date of payment. 
In addition to this they were awarded 
their costa. 

They put the decree into execution. 

Thereupon the present plaintiff applied 
to the Court to be added to the proceeding as 
a decree-holder. To this the decree-holders 
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naturally objected as she was not a deeree- 
holder and stated that they would рау her 
1th of the amount recovered after deducting 
.the costs of the suit and execution pro- 
ceedings. 

Her application was disallowed on the 
19th February 1904. 

The mortgaged property was put to sale 
nnd sold for Hs. 23,590. "The deoree-holders 
obtained sanction to bidat the auction. 

According tothe statements in the plaint 
and the written statement in this suit, the 
property was purchased by the defendants 
Nos. li» 3, butit is stated before us that 
the property was knocked down to all the 
defendants and that then tbe other’ defend- 
ants withdrew, saying that the defendants 
Nos. 1 to З were the purchasers. This is of 
little Consequence. 

The amount of the debt itself due under 
the detreo inclusive of interest upto the 
date of sale was Rs. 22,205-18, so that the 
purchase was for n gum of Rs. 1,384-13-0 
in excess of this. The costs of the suit and 
oxecution proceedings amounted to a little 
less than 1,384-13-0. The purchasers applied 
under Order XXI, rule 72 tliat ihe 
- purehase-money and tho amount due under 
the decree might be set off against each 
other and satisfaction of the decree entered 
up. This was allowed by the Court and they 
paid into Court the small amount which 
was due co thoir bid over and above the 
total amount of the decree. 

The sale was confirmed on 15th July 
1906. The present suit was brought by tho 
plaintiff on Ist June 1912 against all the 
defendants. 


She sued iu the alternative for two 
reliefs. Primarily she sought to recover 
Rs. 8,562-3-6, being Hs. 5,551-7.4, her kh 
share of Ra. 22,205-13-0, plus 3,010-12-2, 
interest from 2186 May 1906, the date of 
the auction-sale upto the date of suit. 

The date on which the cause of action 
nroge was given ав 15th July 1906 the date 
of the confirmation of the sale. 


Apparently in apprehension that the 
date on which the cause of action arose 
might be taken to be the date of the 
sale (21st May 1906), she alleged’ that 
ihe defendants Nos. 1 to 8 had been absent 
from India on a pilgrimage to Mecca from 


September 1911 to March 1912 (some- six. 
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months) and that this period should be 
allowed to her for the purposé of calonlat- 
ing, the period of limitation. 7 

In the alternative she pleaded that if 
the first relief could not be granted, then 
she might be awarded possession of в ith 
share in the property (valued at Rs. 5,897-8-0) 
лра be granted mesne profits. 

The defendants among other pleas 
urged 

(1) that the suit fora ith share of 
the money was barred by limitation; 

(2) that the plaintiff was not entitled 
to recovers share in the property purchas- 


ed; р 

(3) that the defendants Хов. 4 to 6 were 
in any case not liable, as they -had neither 
recovered the money nor purchased the 
property. s 

The Court below held 

(1) that tho money claim was not barred 
by limitation; 

(2) thar the defendants Nos. 4 to 6, not 
having received the plaintiffs share of the 
decretal money or purchased the propérty in 
lieu of the decretal money, were not liable 
to pay anything to the plaintiff. - 


It came to no decision in regard to the 
claim for a share in the property. 

It gave the plaintiff a simple money decree, 
disallowing a part of the claim for interest. 


The defendants Nos. 1 to 8 have appealed, 
and the point pressed is that the suit for 
money is barred by limitation as Article 62 
applies. 

The plaintiff has also uppealed as against 
all the defendants, and the sole point she 
takes ia that she is entitled to all the interest 
she claimed; she does not on her appeal 
claim that she is entitled to a decree for 
possession of the НЬ share in the pro- 
perly. 

We take first the question of limitation. 
The -ples taken is that Article 62 of the 
Limitation Act applies, and not Article 120 
as applied by the Oourt below, to the money 
claim. 

In our opinion Article 62 clearly applies. 
The suit is clearly on the face of it one for 
money had ang received by the defendants for 
the plaintiffs use. The Court below 7 besed 
its‘ decision that Article 120 applied, on «Ше 
authority uf the ruling reported ан Umarderaz 
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Ali Khan v. Wilayat Ali Khan (1). The head- 
note in the report is, we think, misleading. 

` In that case one heir of a Muhammadan 
recovered a debt due to her deceased husband. 
The other heirs sued to recover their shares 
thereof from the widow. -In respect to this 
claim the Court of first instance applying 
Article 120 held that the suit was barred by 
limitation, it having been brought more than 
віх years after the cause of action arose. 

The plaintiff appealed and urged that Article 
128 applied. This Article governs a suit for 
a legacy or for a share of a residue bequeathed 
by & testator or for a distributive share of 
the property of an intestate and allows a 
period of twelve years. 

A Bench of this Court repelled this. It 
held that Article 123 refers to & suit in which 
a plaintiff seeks to obtain his share froma 

n who, either as an executor or an 
administrator, represents the estate of а doceas- 
ed person and is under a legal obligation 
to distribute shares to those entitled to 
them and that the suit before them was 
.nob one of auch a nature. They quoted 
the ruling in Stthamma v. Narayana (2). They 
then observed: “In a recent case decided 
by their Lordships of the Privy Council, 
Mahomed Буа Ali v. Hasin Banu (3), 
which was a suit of & nature similar to 
the present, tbeir Lordships refused to 
apply Article 123 and held the claim to 
be governed by Article 120.” 

Nowhere in the judgment did the Judges, 
who decided this case, say that Article 120 
was the proper Article to apply, though 
prehape this ‘might be inferred to be their 
opinion from the 
Article 62 was not mentioned in the judg- 
ment nor apperently was the question now 
before us discussed at the hearing. For the 
purpose of that appeal it was unnecessary to 
discuas or decide whether Article 62 or Article 
120 applied. In either case the suit was 
barred by limitation as having been brought 
more thansix years after time. The only 
point decided was that Article 123 did not 
apply. 

-In the case of Mahomel Reasat Ай v. 
Hasin Banu (3), the plaintiff sued to recover 
the estate of her deceased husband from 


‚ (1) 49 А. 100; А. Уг. М. (1897) 184. 
12, M. 487. 
| р 2] 0. 167; 20 L А. 155, 
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the latter's brother, Riyasat Ali, who had 
taken possession of' it. She based her title 
on & special custom. The estate consisted of 
both moveable and immoveable properties. 
Their Lordships of the Privy Council held 
in regard to the cash and moveables wrong- 
fully seized by the defendant, that neither 
Article 128 nor Article 49 applied but that 
Article 120 applied. In regard to Article 49 
their Lordships remarked: “This latter Article 
does not appear to be applicable to a anit to 
establish a right to inherit the property of 
в deceased person.” Itis obvious that the 
present suit is notone to establish a right of 
inheritance. . 

The plaintiff's right toa fth share in the 
money in suit has not at апу time been 
disputed. On the contrary, it has always 
been openly admitted by the defendants who, 
in the execution proceedings, when they 
objected to the plaintiff being brought on the 
record as a decres-holder, stated that they 
would pay to the plaintiff her ith share in 
the amount recovered from the judgment- 
debtor after deduction of costs. 

When the amount of the decretal debt 
was set off in part against the amount of the 
defendants’ bid at the auction, this was done 
as в matter of convenience and it waa as if 
the defendants Nos. 1 to 8 had paid in the 
amount of their bid and had then with de- 
fendants Nos. 4 to 6 recovered the amount due 
under the decree, and we have no hesitation, 
on the facte of the suit before us, in holding 
that Article 62 applies. The money was 
received by the defendants for the plaintiff's 
use. The decision in Mahomed Wahib v. 
Mahomed Ameer (4) supporta us. 


It is urged that section 10 of the Limita- 
tion Act applies and that there ia really 
no period of limitation for such & suit as the 
present. ТЬ is clear, however, that section 10 
only applies to express trusts and not to 
circumstances such as those of the present 
suit, ` 

It is also pleaded that if the money claim 
be held barred by time, then the Oourt 
ought to give the alternative relief, т. 8., 
possession of a tthahare in the property. In 
the first place we must point out that 
though the plaintiff has appealed, she has not 
appealed on this point at all. In the next 


. (4) 88 0, 627; 1.0. L. J. 167. 
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Place we fail to see’ that she is equitably 
entitled to a lth share in the property. She 
was not & co-decree-holder, nor did the defend- 
ants Noa. lto 3, put the decree into execution 
to recover only a sum of money in the whole 
of which the plaintiff hada 1th share. The 
money recoverable by the decree included 
the costa of the suit and execution proceeding. 
The property was purchased for a sum of 
money greater even than the full amount of 
the-decree. Moreover, in equity the defend- 
ants were entitled to recoup to thamselves 
the costs incurred in obtaining the succession 
certificate. Moreover, the amount due under 
the decree was set off only in part against 
the money due from the defendants-pur- 
chasers under their bid at auction. The pur- 
chase was made on behalf of only three of 
the decree-holders and not on bebalf of all. 
We, therefore, hold that the plaintiff has no 
cause of action to recover a ith share in the 
property. 

The plaintiff waa entitled to recover a tth 
share in the decretal debt after deduction of 
all expenditure incurred legitimately by the 
defendants in recovering the debt. She 
waited for six years and nine days after the 
date of the sale before she sued, though her 
right had been admitted, and has only her- 
self to blame for the result of her own 
delay. 

The snit is barred by limitation. We allow 
the appeal and dismiss the suit with costa in 
both Courts. Oosts in this Court will include 
fees on the higher scale. 


Appeal allowed. 


OALOUTTA HIGH OOURT. | 
Ввоохр Отт, Аррилт, No. 3458 or 1910. 
` May 18, 1914. 
Present:—Justice Sir Asutosh Mookerjeo, KT., 
‘and Mr. Justice Beachcroft. 
SAILAJA PROSAD OHATTERJEE 
AND OTHERS—— DEYRNDANTS — ÀPPNLLANTS 


versus 
JADU NATH BOSE— PrarrriPR— 


RESPONDENT. : ` 

Mortgage by admimastratore erromsously appointed 

by competent Court, if operative amd bindiny on 

estato —Pi obate and Adminstration Асі (V .of 1881), 

а. 00—Interest, high rate af—Powers of Court —Interest 
noi specified in psistion for sanction of mortgage. 
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All acts done by an executor or an administrator in 
the due and legal course of administration are 
valid and binding, even though the letters immed . 
by the Court are afterwards revoked or the 
incumbent discharged from ‘his trust. 

A mo granted by~the administrators, though 
orroneously appointed as such with the sanction of 
the District Judge, to satisfy a debt of the estate 
which the executor himself was compollable to pay, 
is operative and binding on the eatate. 

Where in ап application by an administrator ‘to 
the District Judge for sanction to mortgage & pro- 
perty the principal amount reqmred was mentioned, 
bat no mention was made about interest and when 
the-deed was executed, the administrator covenant- 
ed to рву compound interest at 80 per cent per 
annum. 


Held, that the claim for payment of interest at 
such а high rate was unreasonable.” 

Section 90 of the Probate and Administration Act 
(V of )881) authorizes an administrator to grants» 
mortgage of the immoveeble property vested in him 
ову with the, previous sanction. of the Probate 
Court, and this imphes a sanction by the Court of 
all the essential elementa of the mortgage transaction. 


Appeal from thedeoree of the District Judge 


` of Bankura, dated the 30th July 1910, afirm- 


ing that of the Sub-Judge of that place, dated 
the 25th May 1909. : 


^ Babus Bepin Behary Ghose and Khetra 
Mohan Sen, for the Appellants. 

Babu Monmotia Nath Roy, for 
Respondent. 


JUDGMENT.—This is an appeal by some 
of the defendants in a suit to enforce a 
mortgage security. The substantial question 
in controversy between the parties is, whether 
the mortgage is operative upon the property 
now inthe hands of the appellanta. The 
circumstances under which the mortgage 
was created are not in dispute at this stage 
and may be briefly stated. “he property 
formed part of the estate of one Durgadas 
Chatterjee, who made a testamentary dis- 
position on the 6th April 1885. The tes- 
tator died in 1890, and on the 8th December 
of that year probate was granted to his eldest 
son, Annada Prasad Chatterjee, who was 
named as the executor in the Will and 
figures аа the first defendant in this litigation. 
On the 20th February 1894, the widow of 
the testator and one of his grandsons, “who 
are the second and third defendants res- 
peotively in this suit, applied to the Probate 
Court for removal of the exeoufor on the 
ground of his misconduct and for revocation 
of the probate issued to him. Оп the el9th 
July 1894, the probate was revoked and the 


the 
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appointment of the first defendant as executor 
was cancelled. On the 17th August 1894, 
the Probate Court appointed the widow and 
the grandson as joint administrators and four 
days letet issued to them Letters of Adminis- 
tration (inaccurately described in the order- 
Bheet as probate’) with copy of the Will 
annexed. Ор the 10th September 1894, the 
executor whose npppointment had been 
- revoked, lodged, an appeal in this Court 
against the order of the District Judge. On 
the 3lst July. 1896, the appeal was al- 
lowed and the oder of the District Judge 
reversed on the ground tbat the alleged 
misconduct and mismanagement did not 
constitute a just cause for removal of an 
executor under clause 4 of section 50 of the 
Probate and Administration Act: Annoda 
Prosad Chatterjee v. Kalikrishna Chatterjee 
(1). Thereupon, the probate originally 
issued to him, which had been recalled and 
cancelled, was re-issued to him by the District 
"Judge on'the 19th February 1897, pursuant 
to an order made in that behalf on the llth 
February 1897. Meanwhile on the 26th 
. April 1895, in execution.of a decree for money 
against the executor, the disputed properly 
was soldand was purchased by Pitambar 
Chatterjee, now represeuted by the appellants. 
The decree bad been obtained by a co- 
proprietor of the estate in a suit for 
contribution in respect of revenne payable to 
Government by all the proprietors. Tho 
administrators, who were in possession of the 
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estate at the time of the sale,applied to the - 


District Judge on the 4th May 1695 for 
permission to raise money by mortgage of 
part of the estate witha view to have the 
sale set aside under section 810A ofthe Civil 
Procedure Code of 1882. They  repre- 
-gented—and the accuracy of their statement 
-has not been called in question—that the 
property was worth more than Hae. 1.000, 
and that if the sale, which had taken place 
for Re. 495 only, was allowed to stand, 
serious loss would result to the estate. Tho 
istrict Judge sanctioned the mortgage and 
directed that the very pro , Which would 
thus be saved, be given by way of security. 
-The plaintiff thereupon advanced Rs. 550 to 
the administrators, who applied the money 
for cancellation of the sale and on the 91st 


. (19 24 0. 95, 
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May 1895, executed іы his favour the mort. 
gage now sought to bp enforced, by which 
they undertook to re- -pay the lonn on the 12th 
April 1893. On tho 21st April 1898, з. e., 
after the execntor had been restored to his 
office as the result of the appeal to this Court, 
the disputed property was sold in érecntion 
of a money decree against him as executor of 
the estate and was purchased by the decree- 
holders who subsequently transferred the: 
same to Pitambar Chatterjee, predecessor of 
the present appellants on the 29th December 
1898. Onthe 9th April 1908, the plaintiff 
commenced this litigation to enforce his 
security and he joined as defendahts eleven 
persons, namely, the executor as the first 
defendant, the administrators as the second 
and third defendants, and the representatives 
of the purchaser as tho remaining defendants. 
The claim was contested by the last-named 
deféndants only, on fhe ground that tho 
mortgage was inoperative, because granted 
by administrators erroneously appointed as 
such. The Courts bolow havo concurrently 
overruled this defence, nnd have decreed 
the suit. On the present appeal, the decree 
of the District Judge has been challenged 
on two grounds, namely, firi, that the 
mortgage granted bythe administrators does 
not bind the estate, and, secondly, that as 
the provision for payment of cempound 
interbst at & high rate was not sahctioned 
by the District Judge, the claim for interest 


„cannot be sustained. 


The first point taken on behalf of the 
appellanta raises the question of the effect 
of revocation of a Probate or Letters of 
Administration, upon which there has been 
some divergence of judicial opinion. The 
effect of revocation of a grant of Probate 
or Letters of Administration has been 
made to depend mainly upon whether 
ab nitto or merely 
voidable. In Abram v. Cunningham (2), it 
was decided that where administration is 
granted on concealment of a Will which 
appointed executors, the grant is void from 
its commencement, and all acts performed by 
the administrator in that character are 
equally void and cannot be made good ,even 
though the executor should afterwards ар- 
pear andrenounce. Butin Sandsamd Peckham's 


(2) (1677) 2 Lev. 183 68 E. В. 668, . 
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case (3); it was held that if the administrator 
had paid funeral expensea, debts, or legaoies, 
which the law forced the executor to pay, 
the administrator, in an action against him 
by. the executor, should recoup so much in 
damages, because he was compelled to pay 
it, and the true executor had no prejudice 
by it, for aa much as he himself wonld 
have been bound to pay it. Again, from 
Graysbrook у. Fox (А), it appears that іп an 
action by the true exeoutor against the 
purchaser of goods sold to him by the 
administrator, the sale is indefeasible, if 
made to discharge the funeral expenses or 
the debts which the administrator or exe- 
cutor was ocompellable to pay. Where, 
however, the act in question is one which 
the administrator was not compellable to 
do, but is a voluntary act on his part, it 
has been sometimes said that it is simply 
void and no title is thereby conferred on 
a purchaser [ Hewaon v. Shelley (5)] or mort- 
gageo [Bilis v. Hits (6)] from him, and the 
vendor is also liable in damages in an action 
by the true executor : Wolley v. Olark (7). In 
Borall v. Boxall (8), it was held that where 
the Will does not appoint an executor, the 
repealed grant obtained by suppreasing the 
Will is not void .ab initio, and, therefore, a 
sole under it was held to be в valid, 
transaction. But wherever the grant of 
administration is voidable only, as where 
it has been granted to a party not next 
of kin, or where the executor having acted 
and the Court, not knowing it, committed 
administration to another, or without citing 
the necessary parties, all lawful acts done 
by the first administrator are deemed valid 
аз against the subsequent administrator: 
Packman’s case (9) Blackborough v. Dacis (10). 


It is worthy of note that the earlier 
cases to which wa have referred were 
criticized by Lord Redesdale in Doyle v. 
Blake (11), and а view more favourable to 

3) (1560) Cited in 1 Plowden 282; 75 H. R. 482. 

4) (1562) 1 Plowden 275; T5 E. К. A19. И 
5) (1013) W. М. 248. 

g но, 1 Ch. 618; 74 L.J. СЪ 206, 58 W. B. 617; 

Т. 727. $ 


(7) (1822) 5 Barn. and Ald. 715 Z4 R. R. 546; 1 
рож]. & Ry. 409; 106 Е. R 1363. 

(8) (1884) 27 Oh. D. 220, 63 L. J. Oh. 888; 51 L T. 
T11; 82 W. В. 896. 

(9) (1590) 6 Coke 18b; 77 Е. B. 281. 

10) Ud 1 P. Wms. 41 at p. 48; 24 Е. В. 285. 

(i) 1804 
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the rights of the bona flde transferee for value 
without notice haa been taken in modern 
decisions to which we shall'now refer. Thus 
in Debendra Nath v. Administrator- General of 
Bengal (12), where the Judicial Committee 
affirmed the decision of the majority in Debendra 
Nath v. Administrator-General of Bengal (13), 
Lord Macnaghten observed that во long 
as the Letters of Administration remained 
unrevoked, the person in whose favour the 
grant had been made was to .all intenta 
and purposes administrator and his receipts 
were valid discharges for all moneys received 
by him as administrator. The full signifi- 
cance of this observation is appreciated when 
it is borne in mind that the Letters of 
Administration had been obtained by fraud 
and by suppression of the fact that the 
deceased had left a Will. A similar view 


.had been previously indicated by Woodroffe, 


J. in Gopal Das v. Budree Das (14), which 
may be difflonlt to reconcile with the obier 
dictum in Prayrag Raj v. Goukaran Pershad 
(15),&nd was subsequently adopted by Neville, 
J., in Oraster v. Thomas (16). It will be ob- 
served that in the case lasi mentioned the 
administration had been granted, notwith- 
standing the existence of a Will which had 
been kept back from the Court, and it 
was thus precisely a case in which it might 
be argued with plausibility that the grant 
was void -ab initio; yet the Oourt held that, 
the grant was voidable and not void. Con- 
sequently, if the view is maintained that 
a grant of administration made bya com- 
petent Court, though erroneously, is yoidable, 
that is, operative till it has been revoked 
by that Court or set aside by & superior 
Tribunal, there is no room for controversy 
that the mortgage in suit is binding 
upon the estate. But even if we take a more 
restricted view, namely, that adopted by 
Walsh, J., in Graysbrook v. Fox (4), the mort- 
gage is clearly indefeasible, because it was 
created to satisfy в debt of the estate which 
the executor himself was compellable to 
pay. The executor had failed to pay the 

(12) 85 T. А. 100; 85 О. 935; 12 О. W. N 80% 8 C. 
L J.94; 10 Bom L В 618; 18 M. L. J. 867; 4M. L. 


T. 21, 14 Bur. L. R. 197. 
8 О.І. J. 422 (F.B.); 10 OY. N. 673. 
10 0. W. N. 662. 

87. i VE 

348, 78 L. J. Оң. 184, 101 1, T, 
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Government revenue dne, which had there- 
upon beer satisfied by one of the joint pro- 
prietors of the estate. The executor there- 
after did not reimburse the co-proprietor, 
who was consequently constrained to sue and 
to obtain &deoree. Hven then the executor 
did not satisfy the judgment-debt. Exeou- 
tion followed, with the result that a valuable 
property was sold for an inadequate price. 
Uuder these circumstances, the administra- 
tors, with the sanction of the Distrot Judge, 
raised a loat and saved the property which it 
weas their paramount duty to do. They did 
' nothing beyond whatit would have been ob- 
viously incumbent upon the executor to do for 
the protection cf the estate, if he had been in 
possession at the time, and we are unable to 
discover any conceivable principle of justice, 
equity and good conscience to support the 
contention that the mortgage was ab intixo 
void, because granted by administrators erro- 
neously appointed by the Probate Court. 1t 
may be added that the more liberal view 
indicated above has been adopted in the 
American Courts, where it has been ruled 
that all acts done by an executor or an adminis- 
teator in the due and legal course of ad- 
ministration are valid and binding, even 
thongh the letters issued by the Oourt are 
afterwards revoked or the incumbent dis- 
charged from his trust: Bigelow v. Bigelow 
(17), Foster v. Brown (18), Fisher v. Bassett 
(19). But reference hes been made to u 
dictum in Bozal v. Bowall (В), that ifa grant 
is reversed by & Court of Appeal i$ must be 
deemed void ab initio, though revocation takes 
effect only from the time of the recall, and 
it has been argued that all intermediais 
acta of the executor or administrator, pending 
an appeal which resulta in а reversal ofthe 
former sentence, are void, because, it is said 
on the strength af a dictum in Price y. 
Parker, (20), the appeal suspends the former 
sentence, which, on ita reversal, places all the 
parties in the position which they would 
have occupied if № had never existed. This 
contention does not appear to be well found- 
ed on principle, and cannot, at any rate, be 
applied to the Indian system of law which 
explicitly recognises the doctrine that an 


1829) 19 Am. Deo, 591, 4 Ohio 138. 

1820) 19 Am. Dec. 672; 1 Balley's Law, 221. 
1887) 88 Am. Dec. 227; 9 Leigh 119. 

1641) 1 Ler. 157, 88 E. R. 347. 


» 
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appeal does not operate as a stay of pro- 
ceedings under the decree or order challenged 
by way of appeal (Order XLI, rule 5, of the 
Civil Procedure Oode, 1908). Itis worthy 
of remark that in the Oourta of the United 
States, although in some oases [State v. 

William (21), Mwirhead v. Muirhead (99)) 

ihe view has been mainteined that an appeal 
suspends the operation of a decree and leaver 
the executor or administrator in office as be- 
fore, there ів respectable authority for the 
contrary opinion thatan appeal by an executor 
from an order revoking Probate of the Will 
does not continue the powers of the executor 
pending the appeal: Harney v. Scott (98), 
Oromer’s estate (24), In re Marsh (95). Во 
the appellants gre ina further diffculty in. 
the present case. The executor was actually 
removed and the administrators were placed 
in possession long before the appeal was pre- 
ferred ; consequently, there ів no room for 
the application of the doctrine that the 
appeal suspended the operation of the order 
for revocation. We may add that in systema 
where the view is maintained that an appeal 
against an order of revocation suspends the 
operation of the order, practical dificulty in 
the management of the estate is avoided by 
the appointment ofan administrator pendentes 
lite, and plainly no question could arise ав 
to the legality of the mortgage in suit, if the 
administrators here are deemed to have 
been in essence at least administrators 
pendente lite. We need not, however, have 
recourse to what might be called a fiction 
and, for the reasons previously assigned, 
we hold that the mortgage granted by the 
administrators with the sanction of the 

Probate Conrt bound the estate. ^ 


. The second point taken on behalf of the 
appellants raises the question of the validity 
of the olaim for interest. In the application 
to the District Judge for sanction of the 
proposed mortgage, the principal amount 
required to be raised was stated as 
Ra. 550, but no mention was made about 
interest. When the. deed was executed by 
the administrators, they covenanted, however, 
to pay compound intereat at Rs. 30 per cent. 


(31) (1850) Ө Gill. 172. 

22 ed 8 8m. and М. 211. 

(а 1859) 28 Mo. 885. 

24) (1884) 85 Cali. 232, 4 Рао. 100. 
(25) (1908) 55 АЫ. 299, 
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per annum with half-yearly rests. Under вес: 

tion 90 of the Probate and Administration Act, 

an administrator is authorised to grant a mort- 

gage of the immoveable property vested in 

him, only with the previous permission of the 

' Probate Oourt. This implies a sanction by 
the Court of all the essential elements of the 

mortgage transaction, and there is no room 

for doubt that, from the point of view of the 

burdeh imposed on the estate, the provision 

for payment of interest may be even more 

effective than the principal amount of the 

loan required to be raised. See Ganga Pershad 

Sahu v. Maharani Bibi (25), Thaker Prasad 

v. Gawripai Гаї (27), which arose on the 

corresponding provisions of the Guardians 

and Wards Aot, XL of 1858, section 15, and 

VIII of 1890, section 29. See also Abhiram 

Pal v. Mukunda Lal Ditt (28), Roy Radha 

Kishen v. Nauratan Гай (29), Nemai Uhand 

Adhya v. Mir Golam Hossein (80). In the 

case before us, the clause for the pzyment of 

componnd interest ata high rate was mani- 

featly unreasonable, ani the lender obviously 

made the best of the embarrassing situation 

in which the &dministetors found themselves. 

We accordingly reduce the interest to simple 

interest at 9 per cent. per annum and we do 

so partly in view of the fact that the 

' mortgagee has waited:till very nearly the last 
day of the period of limitation, clearly with 
the object that tha claim for interest may 
reach the maximum. possible amount. Such 
interest as we allow is recoverable from the 
date of the mortgage and must be added 
to the mortgage-money as was done by the 
Judicial Committee in Ohassmal v. Bris Bhukan 
Lai (81). The decision in Mott Singh v. Ramo- 
hari Singh (39) ів clearly distinguishable, as 
there was no covenant at all for payment of 
interest post diem in that case, and the amount 
allowed, though added to the mortgage dues, 
was treated as damages, a distinction not 
always recognised: Gordillo v. Weguelin (38). 
The result is that this appeal is allowed in 





part, the deeree of the District Judge 
Со а тоо ка as оры 
Jur. 1 

(27 ) BOA. 188: A. W. (1006) 76 6 A. 1,2, 9. 
(28) 5 O. L. J 542 at р. BAB. 

29) 8 0. L. J. at 

is 8 Ind Da ana ELO. 179, 110.17. 817; 14 
С. W. N. 585. 


N 
TT A JOM IT A: 511,6 Sar. P. C. J. 624. 
24 О. 10. W. N. 487. 

5 Oh. 287; 461. J Oh. 601, 36 L. T. 206 
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discharged, and, in lieu thereof, the ugual 
mortgage decree made in favour of the 
plaintiff for Ва. 1,502-140, namely, 
its. 550 as principal and На. 952-14-0 as 
interest thereon at 9 per cent. рег annum 
from the 21st May 1895 to the 818+ August 
1914, which we fix as the date for redemp- 
tion. - The plaintiff will also be allowed hia 
costa in the Court of first instance on the 
sum now decreed, such costa to be ascertained 
in this Court and added to the mortgage dues. 
Tf the decretal amount is not paid on or’ 
before the 21st Angust 1914, it will carry 
interest gt 6 per cent. per annum from 
thatdateand the mortgaged property will be 
sold~in due course for realisation thereof. 
The defendants will not be personally liable 
for any portion of the decretal amount. Hach 
party will pay his own costs of the 
appeal to the Disirict Judge as also of the 
appeal to this Court. А 

We аге informed that the mortaged pro- . 
perty has been sold іп executiun of the 
decrees not set aside and has been purchased- 
by the decree-holder. The effect of our 
order will be that the sale will stand 
annulled from this date, and the property 
will be re-sold, if occasion arises, in execution 
of the decree now made: Se Umedmal v, Sri- 
nath Ray (84); Ohandan Singh v. Ram Dem 
Singh (85). We do not, however, now 
determine what restitution the decree-holder 
may be liable to make, if he took possession 
of the property by virtue of his purchase at 
the wale now cancelled; that question must 
be determined by the execution Court if an 
appropriate application is made in that 
behalf by the party interested: Raghu Singh 
v. Show Prosad (30), Bont Madho Singh 


v. Pran Singh (87). 
Appeal parily allowed. 
opp 810; 4 0. W. N. 092. 


36) 17 Ind. Cas 121; 10 0 L. J. 185. 
14 Ind. Cas. 456; 15 O. Ly J. 187, 
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ALLAHABAD HIGH COURT. 
Suooxo Crvin Apprat No. 11 or 19213. 
Japuary 4 1915. 
Preseni:— Mr. Justice Piggott. 
JOKHAN OHAUBEY axp отнивв— 


PLAINTIYYS— À PPELLANTS 
TOTES 
MAHESH SINGH амр OTAARS— DEFENDANTS 
. — ResPox DENTS. 


Agra Tenancy Act (II of 1901), s. 22—Land held on 
servios tenure—Rent-fres grant—Suoccemion—Hindu 
Law of inheritance —Pleadings—Practioe. 

Land held on @ service tenure is a rent free 
grant, and ita descent is governed by tho ordinary 
Hindu Law of inheritanoo and not by section 22 of 


the Agre Tenancy Act. . 
Tho mero fact that tho plaintiffs did not admit 


themselves to be entitled to possession of tho laud 
in suit as а servide tenure, should not disentitle 
them to a decroe for recovery of on of 
the land asa sérvioe tenure holding, provided that 
such right is ostablished on the evidence, 

Second appeal from the decision of the 
District Judge of Jaunpur. LS 

Mr. Durgd Charan Banerji, for the Appel- 
lanta. я 
Mr. Gokul Prasad, for the Respondents. 


JUDGMENT.—This was.a suit for a 
declaration of title; or in the alternative for 
recovery of possession, in respect of a certain 
plot -of land, and also for damages with 
regard to sugar-cane crop standing on the 
said land which ія alleged to have been 
wrongfully 4emoved by the defendants. 
The Oonrt of first instance decreed the 
claim for damages and apparently intended 
to find for the plaintiffa ou the question of 
title, but somewhat curiously remarked that 
it was unnecessary to give the plaintiffs any 
further relief -inasmuch as the plaintiffs’ 


Pleader had made в statement to the effect. 


that his clients were actually in possession. 
The result naturally was that both parties 
appealed to the Court of the District Judge. 
That Court found against the plaintiffs on 
the question of title and also with regard 
io the claim for damages; it, therefore, 
dismiased their suit altogether. Inasmuch, 
however, a8 the learned District Judge had 
two appeals before him there have been 
two appeals Hled by the plaintiffs before 
this Court. When this appeal came before 
me for hearing in the month of June last, T 
found it necessary to remit an issue to the 
lower Appellate Court. This issue came for 


decision before another learned Judge, not ' 


the one who decided the appeal in the firat 
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instance..and it is not altogether easy to 


-~_resoncile the finding returned onthe remand- 


ed issue, with certain findings rqcorded by 
the learned Judge whose decree is now 
under appeal. Jt seems to me, however, | 
that I am bound in second appeal to give 
effect ав far as possible to the findings of 
fact originally recorded by the lower Appel- 
late Court as well ав іо the finding teturn- 
od upon the remanded issue. I take it accord- 
ingly to be established that the plot of 
land in suit was at one time held rent free 
by Purenwasi Hajjam upon a service tenure. 
The right enjoyed by him has since descend- 
ed Бу inheritance, assuming that 119 descent 
is governed by the ordinary Hindu Law, 
tothe plaintiffs Musaiaud Chaturi. Musai 
has mortgaged one-half share with ровяез- 
sion to the plaintiff Jokhan Chaubey. These 
plaintiffs obtained possession over the plot 
in suit and were in possession at any rate 
during the years 1318, 1914 and 1815, 
Fasli, that is to say, for a period which came 
to an end in the month of Septeniber 1908. 
Their possession was consirnctive, the land 
being іп the actual occupation of their sub- 
tenant, Jitas I must take it that this sub- 
tenant was ejected by the defendanta-respond- 
enta, who are zemindars of the village, somo- 
where about the end oftthe year 1908 A. D. 
and that the sugar-cane crop in respect 
of which damages were claimed was actually 
grown by these defendants-reapondents, or 
‘some of them. The plaintiff. Jokhan and 
Chaturi took formal proceedings in ejectment 
against Jite during the year 1909, obtained 
n decree against him, to which the present 
respondents were not parties, and were put 
in formal possession in the month of March 
1910, after having. been made” to pay to 
Jita Rs. 30, as compensation on account of the 
sugar-cane crop already mentioned. They 
have brought the present suit on the 
ground of interference on the partof the. 
defendants-respondents with their right to 
actual possession. I must take it that their 
cause of action accrned after the close of the 
year 1315 Fasli, that is to say, after the 
month of September 1908. 

The first queation which has been argued 
before me to-day is whether the plaintiffs 
Musai and Chaturi were in fact entitled to 
succeed to the rights of Puranwasi Hajjam, 
the rent-free holder of the land in suit. This 
ipvolves the question whether sugcession to 
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Poranwasi’s right is governed by the ordinary 
Hindu Law or by the special provisions of 
section 22 of the Tenanoy Act (Act IT of 
1901). That section applies only to various 
classes of tenants, and by definition a tenant 
does not inelude a rent-free grantee, and a 
rent-free grantee does include & person who 
holds land on а service-tenure. l must, there- 
fore, accept the finding of the lower Appellate 
Court on the remanded issue and hold that 
Puranwaai's right devolved in accordance 
with the ordinary Hindu Lew, and, therefore, 
passed tothe plaintiffs Chaturi and Musai. 
The present possession of the defendante- 
respondents, I must hold to have been violent 
and unlawful. It has been contended on their 
behalf, in the first place, that a service-tenure 
is in ita essence non-transferable, во that the 
mortgage in favonrof Jokhan is unlawful, 
and further, that the plaintiffs should in no 
case be given a decree forrecovery of possession 
a8 service-tenure-holders, seeing that in their 
plaint the plaintiffs do not claim title as such 
but described the land in suit as forming а 
hagtat mulfarrika, whatever that expression 
may be understood to mean. I find that in 
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the plaint the land in suit was described аз, 


ancestral тиш of Poranwasi Hajjam. І am 
not prepared to hold that the mere fact that 
the plaintiffs did not admit themselves to be 
entitled to poasession of the land in suit as в 
service-tenure, that ів to say, subject to 
certain conditions of service, should disentitle 
them to a decree for rpcovery of possession as 
gervioe-tenure-holders, provided thatsuch right 
is established on the evidence. The question 
of the transfer in favour of Jokhan does not, 
in my opinion, affect the determination of the 
present suit. It applies in any case to one- 
half of the land in suit only. The transfer 
by way of mortgage would leave the origi- 
nal tenure-holders still liable for, and cap- 
able of rendering, the service subject to 
which the tenure was granted. In any case, 
even supposing that by reason of the transfer 
in favour of Jokhan, or of the devolution of 
Puranwasi’s rights by inheritance through the 
female line, the seméndars of the village were 
no longer able or willing to receive from 
Musai and Ohaturi, as tenure-holders, the 
services for the sake of which the rent- 
free holding was originally granted, that 
circumstance would not entitles them to enter 
iuto possession of the land in suit otherwise 
than by means of a suit for, resnmptiog. 
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The rent-free-holders are, in my opinion, 
entitled to be re-instated in possession as 
such, because their right to such poasession 
has not been terminated’ by the , means pro- 
vided by law. I am, therefore, of bpinion that 
the plaintiff are entitled toa decree for 
possession. I cannot give them a decree for 
damages in view of the finding recorded by 
the lower Appellate Court with regard to 
the sugar-oene crop in dispute. That isa 
finding of fact and no valid ground has 
been shown for disturbing it in second appeal. 
The plaintiffs may have been unfortunate 
in this respect, in so far asit would appear 
that they were actually made liable to pay 
compensation for-this crop to Jita ; but that 
order was passed ina suit to which these 
.defendants-respondents were not parties and is 
not binding upon them, The result is that I so 
far accept this sppeal that I decree the 
plaintiffs’ alternative claim for recovery of 
possession in respect of the land in suit, and 
dismiss the rest of their claim. The parties 
will pay and receive costs throughout in 
proportion to failure and success. 


Deores modified. 


ОСОН JUDICIAL COMMISSIONER’S 
COURT. 
MisomLLANEOUS Огут, АррвАг No. 86 or 1914. 
‘ December 15, 1914. 
Present: —Mr. Lindsay, J. О. 
JANKI PRASAD AND OTHBSRS——PLAINTIFFR 
— APPELLANTS 
versus 
BAL MAKUND AND OTHRBS—DBTRKDANTS—— 
RESPONDENTS. 


—Üowrt 


form such an order of rejection. . 
Appeal against the order of the Subordi- 
nate. Judge, Gonda, dated the 17th шн 

1918. 
Babu Surendra Nath Hoy, for. the Appel- 
lanta. n 
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Babu Hari Kishen Dhaon, for the Respond- 
ents. ' . 


JUDGMENT.—A preliminary objéction is 
taken to the hearing of this appeal, and in 
my opinion the objection must be allowed. 
The facts are that the plaintiffs, who are the 
appellants here, brought & suit against eight 
persons for partition of joint family pro- 
perty. One of the defendants in that case 
жав Musammai Lekhraji, defendant No. 5, 
who is one of the widows of а man named 
Gokul Prasad. The case having been 
broughtinto Court, there apparently was some 
‘notion of having it referred to arbitration 
and an application for reference to arbitra- 
tion was presented to the Subordinate Judge. 
When the Subordinate Judge came to exa- 
mine the question as to whether the parties 
agreed tothe reference, he found out that 
Musammat Lekhraji was not willing to have 
the case sent to arbitrators. The plaintiffs 
tried to meet this position and asked for the 


discharge of Musammat Lekhraji from the: 


array of parties. The Subordinate Judge 
refused to do this. He, therefore, rejected 
the petition asking the Court for reference. 
It is this order of the Subordinate Judge 
whichis bronght here in appeal, and Iam 
unable to find that an order like this comes 
within section 104, sub-section (1), of the 
Code of Civil Procedure, The learned 
Counsel for the appellants has tried to зоп- 
vince me that the order against which he 
is appealing is one falling under section 104, 
sub-section (1), clause (d), but that cannot 
beso. Jt seems to me perfectly clear that 
the order referred to in clause (d) is an 
order passed in proceedings taken under рага- 
graph 17 of the second Schedule to the Code 
of Civil Procedure, that is to say, & cage in 
which the parties having agreed ont of 
Court to submit s case to arbitration the 
Court is asked to file the agreement. Then 
again it is said that the order was one under 
section 104, sub-section (1), clause (e), bnt 
here again the appellanta are met with the 
difficulty that a suit such as is described in 
clause (а) presupposes that there has been an 
agreement to refer. The trouble for the 
appellants in this case isthat there has 
been no agreement to refer, because Musam- 
таф Lekhraji declined to eonterlain the 
proposal io have the case submitted to 
arbitration. The point seems to me to be 
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a clear one. І hold-that no appeal lies 

and direct that the appeal be dismissed with 

costa. - 
Appeal. dismissed. 


PUNJAB OHIEF COURT. 
Сл, Reviston Ретгтпох No. 476 or 1913. 
December 1, 1914. 
Preseni:— Mr. Justice Scott-Smith. 
BSAH AB DIN ачяр OoTHERS—PLAINTITFIS — - 
PETITIONERS 


versus 
DASWANDHI BEG аир orHRBR8— 
DFENDANTS—HRESPONDENTS. 

Punjab Courts Act (III. of 1914), л, 40 (8) —Refusal 
to grani certificate on insuficient growads—Revision. 

Ordinarily no revision lies from an order of lowor . 
Appellate Court refusing to a certificate under 
section 40 (8) of Act UI of 1914, but where it has 
been refused on the ground that no general quostion 
of custom etc. is involvod, the Chief Court can exorcise 
its rovisional power and remand the application to 
obtain tho oertifioato for rodocisiou. 

Petition, under section 70 of Act XVIII 
of 1884, for revision of the decree of the Divi- 
sional Judge, Sialkot Division, dated the 
4th March 1913, confirming that of the 
Subordinate Judge, first Class, Sialkot, dated 


the 22nd March 1914, dismissing the 
claim. 
FACTS.—The order of the Divisional. 


Judge referred to in the judgment was in the 
following terms: 
"Icould notlegally granta certificate in 


‘this case. No general finding on any ques- 


tion was given. AlI found was that under 
the entry оп the shajra nasab of this parti- 
cular village in question. The case will 
hardly form a precedent. 

“The certificate ia refused.” 

Mr. Asquith, for the Petitioners, 

Lala Hukam Ohand, for the Respondents. 

JUDGMENT.—This is an application for 
revision of the order of the Divisioral 
Judge, Sialkot, refusing to grant a certificate 
under section 40 (3) of the Punjab Courts 
Act. Mr. Hukam Chand, for the respondents, 
raises a preliminary objection that no 
revision lies. Jagres with him that ordinarily 
no revision lies from an order of lower the Ap- 


pellate Couri refnsing to grant а certificate, 
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but in the present case the Divisiongl Judge 
appears to have refused a certificate on the 
ground that he could not legally grant 
it. His words are, “T could not legally 
grant a certificate-in this case. No general 
finding on апу question of onstom was 
given." There occurs an incomplete 
sentence which apparently means that the 
decision was based upon an entry on the 
shajra nasab of the particular village in 
question. What the Divisional Judge seams 
to have meant was that he could not give 
& certificate in this case because no general 
question of custom was involved, but only 
a general question of custom as existing in 
one village. The power to grant a certificate, 
however, is not limited in any way in the 
Punjab Courts Act. In the present case 
the question is whether a gift to а daughter 
in the presence of the first cousins of the 
donor was valid by custom, and the case 
certainly appears to me to be pne to which 
sub-section (3) of section 40 is applicable. 
The Divisional Judge had power to grant a 
certificate. 

I, therefore, allow the revision and set- 
ting aside his order remand tke case to him 
for & fresh order upon the application of 
the petitioners. No order ая to costa. 

Revision allowed. 
Oase remanded. 


v 


PUNJAB CHIEF COURT. 
Sgcoxp Огут, Appeat No. 2376 oy 1913. 
November 11, 1914. 

Present; —Mr. Justice Shah Din. 
MULA-—PrADPTIFF— ÁÀPPELLANT 


torsus _ е 
HOSHIARA AXD ANOTHER — Darsypaxts— 
RESPONDENTS. 


Punjab Courts Act (I of 1912), s. A0— Appeal, Second 
~-dppleation for certificate to appeal made after 30 
days—Queation of custoin mised with law—Certificate 
1 afused—Second appeal, «ohether les to Chief Cowit. 

Whore & certifloate to appeal on tho question of 


custom is not ted, no second appeal lies to tho 
Chiof Court and it is immaterial on whet ground tho 
gamo is refused. 


Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the Ist August 1912, reversing that of 
the Munsif, second Olass, Nurpur, District 
Kangra, dated the 28th January 1918, 
dismissing the claim, 
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Rai Bahadur Bakshi Sohan Lal, for the 
Appellant. - 

Мт. N. О. Alehra, for tha Respondents. 

JUDGMENT.—The question which is 
involved in this case is one of usage or 
custom and since the Divisional Judge has 
declined to grant а certificate, no second 
appeal lay tothis Court under section 40 
of the Punjab Courts Act I of 1912, which 
was in force when this appeal was filed. 
The sppellant’s Pleader says that Divisional 
Judge did not understand the full import 
of the question involved in the cage which 
was one of special custom governing gifts 
made by fathers-in-law to their sons-in-law in 
the nature of sankalp on the occasion of 
their marriages among Rajputs of Tahsil 
Nurpur in the Kangra District, and that he 
has refused the certificate thinking that the 
giftin dispute stands on the same footing as 
an ordinary gift made by a Rajput father- 
in-law to his son-in-law in respect of his 
ancestral property. The judgment of the 
Divisional Judge shows, however, that he has 
not misunderstood the question which he 
was called upon to decide and the ground on 
which he has refused the certificate is that 
the application for grant of certificate was 
barred by limitation. The certificate having 
been refused no second appeal lies to this 
Court and I dismiss the appeal with oosts. 


Appeal dismissed. 





MADRAS HIGH COURT. 

Finst Стус, Аррслгѕ Nos. 58 axp 39 or 1912. 
December 2, 1914. 
Present:—Sir John Edward Power Wallis, 
Offg. Chief Justice, &nd Mr. Justice 
Seshagiri Aiyar. 

Тив SECRETARY or STATE rog INDIA 
ix COUNCIL тнвосон THE 
COLLECTOR or MALABAR—Dergypiant 

— APPRLLANT IN BOTH P 
` vereus 
Ix A. S. No. 58 or 1912 
A. OOOKCRAFT- —PraixTIPP—H88sPOXDENT, 
Ix A. 8. No. 59 ок 1912 
T. J, McOLOUGHIN —PzrAINTIFZ-— 


RESPONDENT. 
~ Tort—Suit against Secretary of State—Nogligence of 
servants, liability for - Acts dona by Hoprereigs in 
Sovereign capacily——AMaiMtenanco of roada, whether 
junction of Goveramen!-—Gourrnment of India Act, 
„1888, 8 and 4 William IV, Ch. 85, 8. 4, 
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The maintenance of roads is one of the functions 
of Government and though that funotion may be 
delegated to Municipalities and Local Boards stil 
ib is & Bovereign function, especially where the road 
is maintained for military purposes, and the Secretary 
of Btate for Indie in Council eee such Sovereign 
то not be made liable for injuries sus- 
tained а person coming against a heap of gravel 
stored on the toad by a contagion ал ib бало be ald 
to have been done in the conduct by Government 
of undertakings which might havo been oarried on 
by private persons, 

P. $9 B. N. Üompany v. Beoretary of State for India, 
(1881) Bourke's Нер (Part VII) 166; 5 B. H O. B 
App. land Ross v. of State for India,19 Ind. 
Osa. 853; 24 М. L. Т. 420; (19 8) М. W. М. 768, 37 M. 
55, followed. 

Farnell v. Bowman, 12 А. O. 643, 58 L. J. P. О. 72; 
57 L.T. 818; Attorney-General v. Weymass, 13 A. О. 
192,57 L. J. P О. 62 58 L. T. 358; v. 
Lancaster Ома Oo., 11 A. & E. 238,8 Р & D. 162; 9 
L. J. Ex. 888; 1 Railw. Оза. 006; 118 Eng. Rep. 400 
and Mersey Docks Trustees v Gibbs, 1 H. L. 08; 11 Н. 
L.Osaa. 686; 85 L. J. Ex 225,12 Jur. (м s.) 671; 14 
L. T. 077; 14 W. Б. 872; 11 B. В. 1500; 145 R. R. 885, 


distinguished. 
. Per Walks, О, J.—A distinction erista between acta 
done by Governments in the exercise of ita Sovereign 
powers and conduct by Government of undertakings 
which might have been carried on by private persons. 
Per Seahagirt Asyar, J.—Tho maintenance of high- 
ways is one of the Sovereign functions of Government 
and where the injury caused is nob due to nogligence 
resulting from the exercise of other than Sovereign 
or Administrative funotzons, the Government are not 
liable. 
Obiter d«cta,. —(1) The ordinary rule thet States and 
Sovereigns are e for damages occasioned by the 
i of their offlcera, does not apply to the 
Becretary of State who is subject to the same liability 
as tho Rast India Compeny was. 
Beoretary of State for India in Cowncil v. Moment, 
L. T. 58; 1 
M 


E 
BE 
Г 
к 


отурат, 
Bourke's 
followed, 


(2) The rule thet actions againstthe Bovereign must 
be limited опу to such actions for which а remedy 
exists by the petition of right does not apply to sub- 
jects residing out of the United Kingdom, to whom the 
general rule as to liability for torts dependent upon 
the perticular dominion applies. 

Hetishewage v. Queen's Advocats, 0 А. О. S71, 58 
L. J. P. 0. 72; 61 L. T. 401, followed, 

(8) The Governmentdepertmente and public affloers 
and servants are liable for the wrongful acts of their 
servants in all cases where satisfaction oan be had 
out af the revenues of the State. 7 


Lane v. Cotton, 1 Ld. Baym. 646 at p. 650; 91 
Е. Н. 1882 v. Pastmaster-General, (1906) 
1K. B.178; 76 L. J.K B. 888,04 L.T. 120, 54 W. В. 
224; 22 T. L. В. 70 and Raleigh v. Goechem, (1898) 
1 Oh. 78; 67 L. J. Oh. 69, 77 L. T. 420,46 W. R. 90, 14 
T L. В. 86, followed. 

(4) By section 4 of 8 and 4 William IY, Ohnpter 85, 

sd . 
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the right to oarry on businoss for the benefit of 
the State was recognized. s; 

Where the Mast India Company exercised Sovereign 
rights, they were generally exempt from liability to be 
sued in the Municipal Courts, but with reference to 
transactions which, though carried on for publio 
purposes and for the public benefit, were of sucha 
natare as could have been undertaken by private 
individuals or by a trading oorporation, they were 
governed by laws regulating private rights. 

Dhaokjes Dadagse v. Fast India Company, 2 Morley's 
Digest 807; 4 Ind. Deo, (o. в.) 587; Secretary of State 
for Indsa v. bart Bhanji, 6 M. 278; 0 Ind. Jur 402 and 
Bank of Bengal v. The United Company, 1 Ind. Dec. 
(o. s) 489, Bignell's Rep. 87. 

(5) The line of demarcation between Sovereign powers 
and powers exercisable by private individuals is 
that in the one са no question of consideration 
comes, whereas the essenoe of the other is that some 
profit ш secured ar some special injury is inflicted 
in the exercise of individual righta. 

Ге Parnaby v. Lancaster Canal Оо, 11 A. & B. 223; 8 
P.&D.102,9 L. J. Ex. 888 1 Hallw. Oas. 606, 113 
Е. В. 400; Mersey Docks Trustess v. Gibbs, 1 H. L 981 
11 Н. L. Oas. 686, 35 L.J. Ex. 225, )2 Jur. (м. в.) S71, 

. 87; 14 W. В. 872 and Оов v. Wiw, 1 Q. B. 
"1,7 B. & 8 831; 14 L. T. 801; 14 W. В. 605,37 
L, J. Q. B. 282, followed. ` 

(8) Where the sole object of Government in carry- 
ing out a project is the public good and по idea of 
profita : in contemplation, prima face the business 
cannot be said to have been done in the discharge of 
private duties, but only in the exercise of adminis- 
trative powers vested in the State or Sovereign. 

Appeals against the decrees of the Dis- 
trict Oourt of North Malabar, in Original 
Suita Nos. 17 and 21 of 1910, respectively. 

The Government Pleader, for the Appel- 
lant. . 

Mr. T. Nafasmha Atyangar, for the Re- 
spondents. 


JUDGMENT. 


Wauus, О. J.— These are suits againgt 
ihe Secretary of State for India in Council 
to recover damages for injuries sustained 
by the plaintiffs in a carriage accident, which 
is allbged to have been due io the carelees 
stacking of gravel on a road which is 
alleged in the plaints to bea military road 
maintained by the Public Works Department. 
The defendant pleaded a general denial of 
liability, and also, among other things, 
that he was nob responsible as the gravel 
was stacked by a contractor under the 
Public Works Department. No issue was 
framed ав о the general denial of l ability 
even if the facts were as stated in the 
plainta, nor was-such a defence pressed at 
the trial. On appeal, however, it has been 
contended that the plaints disclose no cange 
of action, and that on thia ground the 
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suits should have been dismissed, and in 
support of this contention the case of the 
P. and O. S. N. Company v. Seoretary of State 
for India (1) is mainly relied on. I have 
80 recently considered this case in Ross v. 
Secretary of State (2) that I will merely 
say that, though it only decides that the 
Hast India Oompany was liable for the 
negligent acts of its servants done in the 
course of their employment when auch acta 
were done in the conduct by the Company 
of undertakings which might have been 
carried on by private individuala without 
any delegation of Sovereign powers, yet it 
is also authority for the position that in 
respect of acts done by the Oompany in 
the exercise of its Sovereign powers it could 
not have been made liable fpr the negli- 
gence of its servants in the course of their 
employment. The authority of this decision, 
in my opinion, is not affected by cases such 
as Farnell v. Bowman (8) and Aitorney- 
General of Stratis Settlement ү. Womyss (4), 
or such as Parnaby v. Lancaster Oanal Oom- 
рању (5) ог Mersey Docks Trustees v. Gibbs (6), 
beoause in all these cases the liability of 
the defendants depended on the terms of a 
particular Statute and was merely a ques- 
tion of oonstruing that Statute. This teat, 
however, is inapplicable to the Sovereign 
powers of the East India Company, which 
were not conferred upon it by Statute but 
were derived from the Native Rulers of 
India, though,no doubt, held subsequently 
after some controversy to have been ao- 
quired by the Oompany in trust for the 
Crown and to be subject to the authority 
of Parliament. The view taken in the P. and 
О. S. №. Company v. The Seoretary af State 
(1) would rather seem to have been that 
in the exercise of the Sovereign powers so 
&oquired, the Company was prima facie 
entitled to the immunities of a Sovereign. 
It is, however, unnecessary to consider the 
question further on the present occasion and 
I abstain from doing so. 


(1) (1861) Bourke's Rep. (Part ҮП) 166 5 B. H. O. 
В. App. lat p. 15. 


(8) 18 Ind. Саз. 358, 87 М. 55; 24 M. L. J. 429, (1913) 
M. W. М. 758. 


(8) 12 A. O. 648, 66 L. J. P. О. 72 67 L. T. 818. 
ik QUA тр 0.0358 L T. иш. 
5) ПА. & E. 223, 8 P. & D. 162: 9 L. J. Ex. 
1 Байт. Oas. 606; 13 E. R. 400. 

(6) I H. L. 98; 11 Н.І, Oas. 896, 85 L. J. 
12 Jur. (и. s.) 571; 14 L. T. 677; 14 W В. 87 
B. 1500; 145 R. B. 395. 
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` The! only question now open seems to Бе; 
whejher the acta complained of can be said 
to have been done in the conduct by 
Government of undertakings which might 
have been carried on by private persons. 
There is в decision to the contrary of Fletcher; 
J., on facts closely resembling the present 
case in Mc Inerny v. Secretary of Stats for 
India (7), and apart from authority I 
have come to the same conclusion. I 
think the provision and maintenance of 
roads is one of the functions’ of Govern- 
ment, though in India it is now largely 
delegated by Statute to Municipalities and 
Local Boards, just as in England it was 
imposed first upon the ‘parishes and then 
on statutory bodies created by Parliament. 
And the case seems to be all the stronger 
where the road in question is a military 
road, as is alleged in the plainte here.' As 
the point was not taken at the trial, the 
decrees must be reversed and the suits dis- 
missed withont costa. . 

. Sg8HAGIBL Aryan, J.— The facts of these 
cases are not in dispute in this appeal The 
plaintiffs carriage was capsized by опе of ita 
wheels running over в heap of gravel careless- 
ly stacked on the road by a contractor under 
the Public Works Department of the Govern- 
ment of Madras. This road is a military 
road, and it apparently leads to the barracks 
where soldiers are quartered. The plaintiff 
sustained injuries. He sues the Secretary of 
State for Indias in Council for damages on 
the ground that the accident to him “was 
entirely due to the gross -negligence and 
carelessness displayed by their (the Govern- 
ment’s) servants.” 

The defendant denied carelessness оп his 
part and thé liability to pay damages. 
Several subsidiary pleas relating to contri- 
butory negligence, etc., were raised. The 
learned Governmént Pleader does not rely on 
thom in this Court. 

The District Judge awarded Ба. 1,000 as 
damages in Original Suit No. 17 of 1910 
and Rs. 250 in Original Suit No. 21 of 1910. 
The Government have appealed.’ It was 
contended for the appellant that the Secre- 
tary of State in Council cannot be sued fora 
tort committed by any of the servants of the 
Orown. It is necessary to examine the scope 
and limitations of this contention. e 


* Itis true that ordinarily States and 
(T) 18 Ind. Cas. 370, 88 О. 797. 
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Sovereigns are not liable for damages occa- 
Bioned by the negligence of their officers or 
of persons employed in their service (see 
16 Halisbury's Laws of England, reo- 
tion 633. and 38 Encyclopedia 472). Bat 
this rule has no application to the Beo- 
retary of State for India. Under 21 and 
22 Victoria, Chapter 196, the Secretary 
of State is under the same liability as the 
East Indiu Company were 8ubjectto. The 
Judicial Committee of the Privy Council 
have laid down in Secretary of State for Indiu 
tn Council v. Moment (3) that the extent of 
this liability has been correctly stated in 
Р. and О. 8. №. Company v. Secretary of State 
for India (1). It becomes necessary, there- 
fore, to see whether under that ruling 
the present action could have beet maintain- 
ed against the East India Company. Before 
dealing wilh that point, I shall clear the 
ground by pointing out that the analogy of 
the Crown in England has по ‘application to 
the Secratary of State. In Farnell v. 
Bowman (3), it was pointed out by the Privy 
Council that subjects of the Empire résiding 
in the colonies ara not restricted in suing the 
' Local Governments to such actions only. ns 
found a remedy in tho petition of rights in 
England. In an earlier саве | Hattethtcage 
v. Queen's -Adcocate (9)] Lord Blackburn, 
while holding thut a subject of the 
Ceylon Government was entitled to sue 
the Governor inthe Municipal Courts оп 
a breach af contract, intimated that actions 
ea delicto would not lie. Sir Barnes Peacock 
iu Farnell v. Bowman (8) pointa out that this 
dictum should be read as interpreting the 
Ceylon Ordinances and not as в general 
proposition that Colonial Governments are 
not liable for torta. In Adorney-General v. 
Wemyss (4), which was an appeal from the 
` Btraita Settlements, it was held by the Judicial 
Committee that the Crown is liable to pay 
damnges for trespass to immoveable property. 
It is, therefore, evidont that theprinciple that 
the Orown can be sued only for remedies 
contemplated by the petition of right is 
confined in its operation to the United 
Kingdom; and that general liability for torts 
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is dependent upon the law of the particular 
dominion wherein the action is instituted. 

I may also dispose of another objection to 
jurisdiction on the ground that "Government 
Departments, Publio Officers and servants of 
the Crown cannot be made liable for the 
wrongful acts of their subordinates.” This 
rule, as pointed ont in P. ана 0. 8. N. Company 
The Secretary of State for India (1), and in 
Lane v. Cotton (10) only relates io the 
personal liability of the officers sued. But 
where satisfaction can be had from the 
revenues of the State, this objection cannot 

prevail. [See Batnbridge v. Postmaster- 
Gea (11), Ralergh v. Goschen (12). ] 


The main point for consideration is whe- 
ther the present action coud have been 
successfully ‘maintained against the Fast 
Tudia Company. We are only concerned 
with the position of that Company when the 
India Councils Act was passed. After 3 aud 
4 William 17, Chapter 85, the Company held 
the British possession 1u India for the King 
of England. By section 4 of that Act, the 
right to carry on business for the benefit of 
the State was recognised. The monopoly in 
salt and opium is referred to by Sir Barnes 
Peacock as coming under this section. The 
Company had, therefore, two distinctive 
functions which are even to-day exercised 
by the Government of India. In so far as 
the Company exercised Sovereign rights, they 
were generally exempt from liability to be 
sued in the Municipal Courts. But with 
reference to transactions which, though 
carried on for public purposes and for the 
public benefit, were of such a nature as could 
have been undertaken by private individuals 
or by а trading Corporation, they were 
governed by Jaws regulating private rights 
and obligations. Even in regard to the 
exercise of Sovereign functions the im- 
munity is subject to exceptions, As the 
Chief Justice points out in Dhachjee Dadajes 
v. The East India Company(18): “An action of 
trespass will lie against в Corporation, and 
especially against the Hast India Company, 
if, assuming to act in their political capacity, 

(10) 1 Ld. Raym 646 at p. 650; 91 Е. R. 1382. 

(11) (1900) 1 X. B 278, 151. J. K. B. 866; 94 L, T. 
120; 54 W. R. 221; 22 T. L. В. 70. 

(12) (1898) 1 0 TA SiL Oh. 59; TTL. T. 429 
40 W. В. 90 14 T. T. L. В. 86. 

(18) Meere Digest 907 at p. 317; 4 Ind. Doo, 
(o. 5.) 587 at y. 597. на 
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they commit a trespass by having ordered 
it, or by recognising it when done for 
their benefit, as much as trespass would lie 
against the Governor ofa Colony, who, 
assuming to act in his political capacity, 
should commit a trespass.” Another ex- 
ception is that if the State by its Legis- 
lature prescribes the limits or conditions 
under which executive acts are to be рег- 
formed, a liability may arise for transgress- 
ing those limits or conditions: ‘The 
Secretary of State for India v. Hari Bhangi(14). 
Mr. T. Narasimha Aiyangar suggested another 
limitation with reference to the observa- 
tions of the learned Chief Justice in 
Bank of Bengal v. The United Company (15), 
that whenever a State has been benefited by 
the wrongful act of its servants, ibis liable 
to be sued for the restitution of the profit 
unlawfully made. 

The present case is not covered by any 
of these exceptions. The learned Goyern- 
ment Pleader argues that in making roads 
like the one in question, the Government 
was acting in its Sovereign capacity and 
that consequently the exemption recognised in 
Р. $ О. 8. У. Company v. Secretary of State for 
India (1) applies. The proposition is&hus stated 
in that judgment:— "But where an act is done, 
or & contract is entered into, in the exercise 
of powers usually called Sovereign powers, 
by which we mean powers which cannot 
be lnwfully exercised except by Sovereign, 
* or private individual delegated by a Sovereign 
to exercise them, no action will lie.” In Mooda- 
lay v. Morton (16) referred to in Р. & О. S.N. 
Company v. T'he Secretary of State for Indsa(1), 
the Master of Rolls has thus drawna distinction 
between Sovereign powers and powers exercia- 
able by individuals. [Moodalay v. Morton 
(16)]. The line of demarcation seems 
to be that in the one case по ques- 
tion of consideration comes in, whereas 
the essence of the other is that some 
profit is secured or some special injury is 
inflicted in the exercise of the individual 
rights. Sir Barnes Peacock recognises that 
it is dificult to determine іп individual 
instances whether the act complained of 
was done in pursuance of Sovereign rights 
or not. The mere fact that a duty is 


(14) 5 М. 278, 6 Ind. Jur. 402, 
(15) 1 Ind. Dec. (o. в.) 439 Bignell's Rep. 87. 
(18) 1 Bro. О, O. 489, Dick 652-28 И. В. 1245, - 
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uuderiaken in the interests of the public 
wil not make it a Sovereign act. Jt bas 


beet desided that Corporations entrusted by 
Statute with the execution of public duties 
and in receipt of tolls or dues for such 
purposes are liable for acts of negligence 
on the part of their servants.  Parnaby v. 
Lancaster Cana’ Company (5). This principle 
was eleborated in great detail by Justice 
Blackburn in Alerssy Docks Trustees v. 
Gibbs (6). In delivering the unanimous 
opinion of the Judges consulted in that case, 
Lord Cranworth (Lord Chancellor) and 
Lord Westbury, in accepting the opinion, 
say that the fact that tolls are levied 
for the public benefit is not an answer to 
an action for negligence caused. by a 
servant. See also Оов v. Wise (17).] The 
position of the East India Company is 
not very dissimilar to that of the Company 
whose liability was discussed by Mr. Justice 
Blackburn. At first І was inclined to think 
that the present case was covered by that 
decision. But the Judicial Committee havea 
held that the law was correctly laid down by 
Sir Barnes Peacock in Р. & О. 8. №. Company 
v. Secretary of State for India (1). In that 
case, the learned Chief Justice specifically 
exempts cases in which the Sovereign delegates 
to a private individual (a Company will be 
in the same position) his Soversign powers. 
Consequently, the only question open for 
argument is whether in making and repair- 
ing the road in question, the Government 
acted, in the exercise of private rights. The 
cases quoted by Mr. Narasimha Aiyangar, 
in which the Secretary of State was held 
liable for the negligence of & servant 
employed in a State Railway, cannot ufford 
much assistance in this case. A State 
Railway is managed by the Government 
for commercial purposes, althongh it 
secures considerable benefit to the public, 
I have felt doubts whether the maintenance 
of the military roadis done in the exercise 
of Sovereign functions. The absence of any 
profit, the securing of the public benefit 
alone, are some indicia’ of the act having 
been done in the public capacity. Mr. 
Narasimha Aiyangar has been ‘unable to 
draw our attention to any authority which 


(17)1Q.B. тї 7 B. & 8. 831; 14L, T. 91, 14 
W. 8.866, 31 L. J. 9. B. 284. TUE Qr 
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defines Sovereign functions. The policing 
of a Province, the constitution and control 
of the various departments of the State may be 
instances of the exercise of Sovereign rights. 
But where the sole object of the Government 
in carrying out a project is the public 
good and no ideas of profit are in con- 
tamplation, prima facte, the business cannot 
be said to have been done in the discharge 
of private duties, but only in the exercise 
of administrative powers vested in the State 
or Sovereign. 

Аз I felt some doubts regarding the 
correctness of this position, I examined the 
American Law to find ont under what 
category of duties the maintenance of 
roads comes in. It seems clear from the 
passages I аһа] refer to that the laying 
of roads is & Governmental or Sovereign 
fonction. Questions of this kind are 
considered in America with reference to 
the lisbility of Municipal Oorporations for 
the negligence of their servants. The right 
to sue Municipal bodies in India may not 
rest on the same considerations asin America. 
Much will depend upon the legislative 
enactment which has brought these institu- 
tions into existence. And as pointed out in 
Secretary of State for India v. Hari Bhanji 
(14), the measure of exception from Liability 
of Boards and Municipalities will depend 
upon how far their powers are defined by the 
Act constituting them. Apart from these 
special considerations, the authorities in 
America indicate definitely and clearly that 
the maintenance of roads is carried on in the 
exercise of public functions and that con- 
sequently negligence i in relation to them will 
not be actionable. ` 

In 28 Rucyclopedia at page 834it is 
pointed out that there are three modes of 
establishing & publie highway: (a) "by the 
Btate in theexerciseof its Sovereign function;” 
(b) “by the Municipality, as ita agent,” and 
(c) "by dedication, prescription or statutory 

proceedings.” In the same volume itis stated 
at page 1840: "In the absence of Statutes 
imposing liability it has been held in some 
jurisdictions that the duties of a Municipal 
Corporation with regard to its streets are 
Governmental and that it is not liable to an 
individual injured by ite failure to keep them 
in repair or safe for travel.” The distinc- 
tion between public or Governmental and 
corporate or private duties has beén pointed out 
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in Hart v. Bridgepest (18): "Public duties 
are, in general, those which are exercised by 
the State as a part of its sovereignty, for the 
benefit of the whole public, and the discharge 
of which is delegated or imposed by the State 
upon the Municipal Corporation. They are 
not exercised either by the State or the 
Corporation for its own emolument or benefit, 
but for the benefit and protection of the 
entire population. Private or Corporate 
powers are those which the city is authorised 
to execute for ita own emoluments or from 
which it derives special advantage or for the 
inareased comforts of ite citizens, or for the 
well-ordering and convenient regulation of 
particular‘ classes of the business of ita in- 
habitants, but are not exercised in the dis- 
charge of those general and recognized duties 
which are undertaken by the Government 
for the universal benefit.” The citations Í 
have made are applicable to the preeent case. 
In.the first place, this is not a road maintain- 
ed by в Local Board or Municipality. Conse- 
quently 1 is strictly within the oxercise of 
Governmental duties that this road is made 
and maintained. In the second place, if the 
position of the Hast India Oompany is 
analogous to that of Municipal Corporations 
in America, even then it is clear that the 
Oompany will not be liable for the negligence 
of ita servants in failing to keep the road in 
good repair. 

I must hold, therefore, that this сазе comes 
under the exception suggested by Sir Barnes , 
Peacock in P. and O. S. №. Company v. Secretary 
of State for India (1). The subject of lia- 
bility for the negligence of publie 
servants is elaborately discussed by the 
learned Ohief Justice in Ross v. Berosary of 
State (2). 6 question which we have to 
decide, namely, whether the act complained 
of in this case was done in the exercise of 
Sovereign powers, did not arise for decision in 
that case. The learned Government Pleader, 
relying on the observations of Sir Lawrence 
Jenkins in Shivabhajan v. Secretary of State for 
India (19) and of the learned Ohief Justice 
in the case already referred, contended that 
ав the Executive Government is vested in the 
Governor-in-Oouncil by section 56 of 8 and 
4, William IV, Ohapter 85, the maintenance of 
the military road is not a liability incurred 
on behalf of the Governmet of India and conge- 


us 11 Fed. Ona. No. 6, 140. 
19) 38 B. 814 6 Bom. L. В. 65. 
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quently, the Searetary of State is not liable. 
For a proper solution of this question, it 
will be necessary to investigate between the 
relative powers of superintendence possessed 
by the Government of India andthe Govern- 
ment of Madras in relation to the Publio 
Works Department. We have not sufficient 
materials before us for that purpose. It 
would also necessitate an inquiry into the 
correctness of the concession made by ың 
Advocate-General in Ijaya Ragava 
Secretary af State fur India (20), that the 
Secretary of State is liable for all illegal acte 
of the Governor-in-Council, Fort St. George. 
Т до not propose to go into these questions, 
аз І have come to the conclusion on the records 
before us that the injury caused in this case 
wat not due to negligence resulting from the 
exercise of other than Sovereign or adminis- 
trative powers by the Government of Madras. 
I would, therefore, reverse the decrees of the 
District Judge and dismiss the suits. 
Appeals allowed; ийг dinnissed. 


(20) 7 M. 468. 


OALOUTTA HIGH COURT. 
APPEALS YROM Овренв Nos. 288 то 293 or 1912. 
January.13, 1915. 
Preseni.—Mr. Justice N. Ohatterjea and 
Mr. Justice Greaves. 
NARENDRA CHANDRA LAHIRI— 
DEORNWI-HOLDRR— APPELLANT 
vermis 
AFIFANNESSA BIBI AND OTHBRS— 


JUDGMENT-DERBTORS— RESPONDENTS. 
Bengal Tenancy Act (ҮШ of 1885), Beh. IIT, Art. 6 
as amended by Kastern Bengal and Amam Tenancy Act 


a of 1908)—Bpecial lvmitation—Suit by aco-shars) 
landlord for his share of remi, whether governed by 
Art. 6. 


The special limitation provided by Article 6 of 
Bohedule ITI of the Bengal Tenancy Act, as amended 
by Act lof 1008, Eastern Bangal and Assam Tenancy 
Act, governs an application for execution of a decree 
obtained by a oo-sharer landlord for his share of 
the rent in & suit to which the other co-sharers were 
not parties, the bow being fora sum of money 
not exoeoding Rs. 500 

Thakomowi Dass v. Mohendia Nath Dey, 3 Ind. Oase 
889; 10 O. L. J. 468, followed. 

К. B. Dutt v. Gostha Behari Bhwiya, 17 Ind. Oas 
207: 16 О. L. J. 879; 18 О. W. N. 1006, dissented from. 

Article 6 is applicable when the decree has been 
made in в suit between landlord and tenant io whom 
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(and not to which) the provisions of the Act are- 
applicable, it being immaterial that all the provisions 
of the Act are not applicable. 

Mrityanjoy v. Bhola Nath, 20 Ind. Ома. 833; 18 O. L. 
J. 81; followed. 


Appeal from an order of the District 
Judge, Rangpore, dated the 15th March 
1913,affirming that of the Munsif, Gaibendha, 
dated the 28th November 1912. 

Babu Nagendra Nath Ghose, for the Ap- 
pellant. 

JUDGMENT.—The question raised in 
these appeals is, whether an application for 
execution of a decree obtained by & co-sharer 
landlord for his share of the rent, in a 
suit to which the other co-sharers were 
not parties, the decree being for a sum 
of money not exceeding Re. 500, is governed 
by the special limitation provided by 
Article 6 of Schedule III of the Bengal 
Tenancy Act as amended by Act I of 1908, 
Eastern Bengal and Assam Tenancy Act. 

Under that Article an application for 
execution of & decree made in a anit between 
landlord and tenant to whom the pro- 
visions of the Act are applicable, and not 
being & decree for a sum of money exceeding 
Ба. 500, must be made within three years 
of the date of the decree. The decree in 
each of these cases did not exceed Rs. 590 
and was made more than three years before 


the date of application for execution, 
and the question, therefore, is whether 
the decrees were made in suite  bet- 


ween landlord and tenant, to whom 
the provisions of the Bengal Tenancy Act 
are applicable. 


Now, & co-sharer landlord is a land- 
lord, though he may be in separate collection 
of his share of the rent under an arrangement 
with the tenaut. The suita, therefore, were 
between landlord and tenant. Then, some of: 
the provisions of the Act are applicable to a 
co-sharer landlord, though nob all Во that 
unless it is neceasary that all the provisions 
of the Act shonld apply, the cases come 
within the purview of Article 6 of Schedule: 
ЦІ of the Act. It has, however, been held 
that it is sufficient if ‘some of the proyimons 
apply. 

The question has been considered in several 
cases by this Court. In Thakomow Dassi v. 
Mohendra Nath Dey (1), Mookerjee ' and 


` (1) 8 Ind. Cas. 389, 10 O, L. J. 483, ° 
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Vincent, JJ., held that an application for 
execution of such a decree obtained by a 
co-sharer landlord is governed by Article 
6. In a later case, K. B. Dult v. Gostha 
Behary Bhuiya (2), Brett aud Sharf-nd- din, 
JJ., held that the Article does not apply to a 
doeres obtained by co-sharer landlords. The 
learned Judges, however, obseryed:—‘‘The 
suit was поё опе brought by the present 
petitioners as co-sharer landlords under the 
provisions of section 148A ог  geotion 
158B of the Bengal Tenancy Асі, and, 
in such circumstances, the decree which 
they obtamed was a simple money-decree, 
aud, so far as wecan ascertain from the 
materials before us, there is nothing to 
indicate, that in that decree, the petitioners 
invoked the application of the provisions 
of any section of the Тепапсу Act. In опг 
opinion, the present case is distinguishable 
{гош the case of "'hakomoni Dassi у. Mohendra 
Nath Dey (1), on which the lower Couris 
relied, so that, even if we were prepared 
to follow the decision in that case, ns to 
which it is not necessary for us in this 
саке to express any opinion, it would not, 
in our opinion, be applicable to the facts 
of the present case". The distinction relied 
upon apparently was that in the earlier 
case two provisions ofthe Act were applied 
for the benefit of the landlord, vis, that 
& decree for damages was made at the full 
rate meutioned in section 68, and article 
2(b) of Schedule III was applied to enable: 
the landlord to obtain a decree for rent 
for four years, whereas if the provisions 
of the Act were inapplicable, he could have 
obtained a decree,for rent only for three 
years, and interest only at the contract rate. 
In the present cases also, it appears that 
damages at the full rate mentioned in section 
68 were awarded in some of the guits, and 
some of the suits were decreed for rents 
for four years. Бо the distinction relied 
upou by Brett, J., exists in these cases 

also. 


"^K. B. Duits case (2) has not been 
followed in subsequent “cases. In Khetra 
Mohan Ohatterjes v. Mohim Ohandra Das (2), 
Oarnduff and Beachcroft, JJ., said that they 


were disposed to follow the views expressed ` 


@) {1 Ind. Cos. 20%; 16 C. W. N. 1006; 10 С. L. 1 
(3) 18 Ind. Cus, 606; 17 0. W. N. 918, 
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in Thakomoni Dassi v. Mohendra Nath Dey 
(1) rather than the later ruling of Brett and 
Sharfuddin, JJ., in K. B. Dutt v. Gostha Behary 
Bhuiya (2). Ina still later case, Mriiyunjoy 
v. Bhola Nath (4), Mookerjee and Beachcroft, - 
JJ., declined to follow К. B. Didt’s case (2), 
and pointed out that that case overlooks 
the fundamental fact, that Article 6 is 
applicable where the decree has been made 
in а suit between landlord and tenant 
to whom (and not ‘to which’) the provisions 
of the Act are applicable. They observed: 
“The vital point to determine is, consequent- 
ly, whether the provisions of the Act are’ 
applicable to the landlord and tenant 
between whom this suit has been instituted : 
it is immaterial that all the provisions of 
ihe Act are not applicable to tho snit”, 
and following Thakomon( cage (1) held that 
the decree was barred by limitation. Again, 
in Appeal from Order No. 562 of 1912 
(decided on the 26th ° January 1914) 
К. В. Duite case (2) was not followed 
and tho view taken in Z'Aakomoni Dassi v. 
Mohendra Nath Dey (1) and Afrityunjoy v. 
Bhola Nath (4) referred to above was accepted 
as correct. In Kedar Nath Benerjee v. Ardha 
Chunder Roy (5), Banerjee, J., in discussing 
Article 6 of the Act, as it atood before 
the amendment, pointed out “thatthe Article 
speaks not of decrees for rent, nor of 
decrees in suits between landlord and tenant, 


but of decrees made under the Act”. In 
the Article as  &mendeed, the words 
are decres or order made in a 


guit between landlord and tenant to whom 
the provisions of this Act are applicable”. 
We are of opinion that the Article as 
amended applies to the decrees in the present 
cases. The appeals must, accordingly, be 


dismissed. 
Appeals dismtssed, 
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In the malter of BBAMUUU DIYAL. 
ALLAHABAD HIGH COURT. 
FULL BENCH. 

Civit MiscgLLAREOUS АРРЕАТ, No. 286 
or 1914. 

December 18, 1914. Е 
Presant.—Justice Sir Goorge Knox, Kr., Мг. 
Justice Rafique and Mr. Justice Piggott. 
In the matter of SHAMBHU DIYAL. 

Stamp Act (П of 1899), + 4—Instrument of paiti- 
поһ--ЕиП duty prd—Second snstrument affirming 
first with mino: aleralions—Duty payable—Ixterpi eta- 
tion of Statute—Fiscal enarimtent. 

Aot No. II of 1899 15 a fiscal onactment and its pro- 


visions should be construed in favonr of the subject. 
S end B executed an instrumont setting forth 


a family arrangement regarding their jomt 
property. Tho decd was otainped as а deod of 
partition  Bubeoquontly the two brothers oxecuted 


another instrumont, providing stato alia that the 
original decd of agreement should remain in force 
nfter certain alterations enterod into later on and 
that both of them wore to romain equally binding: 
Held, that the principal dosd having been charged 
with rhe fall duty prescribed in Schedule I for 
settlement of ргорогіу, tho lator instrument was 
chargeable with n duty of ono rupeo only. 
Stamp reference made by the Hon'ble 
Board of Revenue of the United Provinces. 
Mr. Hyves, forthe Crown. ` 
JUDGMENT.—This is a reference by 
the chief controlling Revenue Authority 
of these Provinces made under section 57 
of Act II of 1899. The facts ont of 
which it arises are stated by the Board 
of Revenue to be that on the 2nd of July 
1912, Raja Shambhu Dial and his brother 
Babu Brij Kishore executed an instrument 
sotting forth a family arrangement regarding 
their joint property. The instrument was 
taken to the Oollector of Oawnpore in 


accordance with the provisions of section 
31 of the same Act and was held to be 
an instrament of partition chargeable 


with a duty of Rs. 925. This duty was 
paid. On the 23rd of August 1912, the 
two brothers took another instrument before 
the same Collector for adjudication as to 
proper atamp duty to be paid. ‘This 
instrument provided inter alia that the 
original deed of agreement, namely, of 2nd 
Joly 1912, should remain in force after 
certain alteratious entered into later on. 
Both deeds were to be equally binding. 
The alterations referred to were (1) some 
alterations on purely nominal matters which 
need not be considered; (2) instead of the 
sum of Rs. 1,600, fixed for travelling ex- 
peuses in the deed of prior date, the sum of 
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Rs. 1,500 was to be substituted, out of whioh 
Hae. 1,000 was to go to Raja Shambhu Dial 
and: Rs. 500 to Babu Brij Kishore; (3) 
the sum of Rs. 12,000, assessed value of 
the house, kofhi, and garden, was raised 
to Hs. 15,000. This was to be paid by 
Raja Shambhu Dial to Babu Brij Kishore. 


.The period of payment which had been 


fixed ag one year was extended to one and. 
half year; (4) the ahata was to be made over 
to Babu Brij Kishore without any compen- 
sation whatever; (5) Raja Shambhu Dial. 
was to pay in any case the sum of Rs. 3,000, 
in the marriage ceremony of Bahu Brij 
Kishore’s daughter; (4) a garden out of the 
joint stock was to remain in the sole posses- 
sion of Raja Shambhu Dial and Rs. 2,360 
were to be given to Babu Brij Kishore. 
The original deed of agreement was to remain 
in force except во far as the above alterations 
were concerned. The Board of Revenue con- 
sidered that the case fell within ihe principle 
laid down in the ruling of this Court in 
Civil Miscellaneous Case No. 79 of 1912 and 
were of opinion that the later instrument was 
a fresh instrument of partition to be stamped 
ad ralorem. We sent for therulmg cited 
by the Bonrd of Revenue, We are 
agreed that it has no bearing whatever 
upon the case before us. The obvious 
jntention of the contracting parties was that 
the settlement of certain moneys and pro- 
perties covered by the deed of 2nd July 
1912 should be re-adjusted. No new pro-. 
perty was introduced into the second deed. 
Both deeds were contingent upon the coming 
to pass of other erenés which were at the time 
of execution events in the fnture. The intention 
was that they were to form and to be regard- 
ed вя one deed. After carefully -considering 
the language used in both deeds and 
remembering always that Act П of 1899 is a 
fiscal enactment, that ita provisions should 
be construed ‘in favour of the subject, we, 
hold that the present case falls within the 
purview of section 4 af the Act. The prin- 
cipal instrument has been charged with the 
duty prescribed in Schedule I for settlement of 
property. The later instrument is chargeable 
with a duty of one rupee only. A copy of 
this our jadgment under a seal of the Oourt 
and signature of the Registrar will be sent. 
to the chief controlling Revenue Authority. 


Л 
Reference answered;- 
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LOWER BURMA ОНЕР OOURT. 
Suooxp Отуп, Appeat No. 168 or 1918. 
February 1, 1915. 
Present:—Mr. Justice Twomey. 
MAUNG KY AW —PLAINTIFF—ÀPPRLLANT 

versus " 
МА GAUK Ak» отнава—_Рағяхрактв— 


БКивзрокрахте. 
Civil Procedure Code (Act V of 1908), s. 11, О. П, т. 2 
achon— uti јот ‘redemption 


f promise to allow 
redemption, maintainabtlity of—Bpeoifio Бона Act (I of 
т, а. 12—Appeal re-heard on appltoation for review 

Second appeal —Lvmstation. 

When an applicetion for review of an appeal is 
admitted d the &pposl ів ro-heard and a fresh 
decree ‘the appeal is passed on grounds 
different from thoss on which the ap was origmally 
dismissed, a fresh period of ion for appeal 

ins to run from the date of the new decree. 

Joykishen Ki jes v. Atoor Rohomae, 6 C. 22; 0 C. 
L.R.576,8 Shome L R. 107; Bowdamow Das v. 
Maharaj Dheraj Mahatab Chand Baháder, BL В 
Sup. Vol. 585; 6 W. R. Miso. 102, referred to and fol- 
lowed. 

The plaintiff:appellant first sued the defendant- 
м detis for redemption of № ‘plece of land 

for Bs. 280, but failed; 

present suit, alleging 

but besing the suit on 
the Ist defendant's promise to allow redemption 
on payment of Ha. 400, for which sum the land 
had been sub-mortgaged to the 2nd and 8rd 
defendants. The lower Oourts found the promise 
proved, but dismissed the suit аа barred by 168 
judicata and Order П, rule 2, Civil Procedure Code: 
suit is поь berred by ree 


on the basis ofa mo 
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subsequent promise to allow п озар cea which 
is an entirely new cause of action. 

If à man to deliver land for an agreed 
price and fails to fulfil his promise, there is no- 
thing to prevent the Court from decreeing specific 
performance of the contract. 

Mr. Halkar, for the Appellant. 

Mr. May Oung, for Respondent No. 1. 

JUDGMENT.— This second appeal would 
be barred by limitation if time were to be 
reckoned from the date of the first decree in 
the District Court. But the District Judge 
admitted an application for review, re-heard 
the appeal and passed a fresh decree dismiss- 
ing the appeal on grounds different from 
those on which his predecessor had dismissed 
it. In these circumstances a fresh period of 
limitation began to run from the date of 
the new decree. [See Joykishen Mookerjos v. 
Atoor Rohoman (1) and Soudamont Dam v. 
Maharaj Dheraj Mahatab Chand Bahadur (2).] 

84D. 22,5 О. L. В. 57b; 8 Shome L. В. 197. 

ЕЕ b В. Вор. VoL 885, 6 W. В. Miso. 102. 
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The plaintiff-appellant had failed in a 
former suit to redeem the land in question. 
In that case it was alleged that the plaintiffs . 
father mortgaged the land to the defendant’s 
father orally for Rs. 280, that the Ist defend- 
ant refused to allow redemption for Rs. 280; 
but agreed to allow redemption for Rs. 400 
for which sum the land had been sub-mort- 
gaged to two other men, the 2nd and ?rd 
defendants. Subsequently, however, the sub- 
mortgagees, 2nd and 8rd defendants, opposed 
the redemption for Rs. 400 and the 18 
defendant-respondent backed out of his 
promise to make over the land. It was held 
by the Township Court and on appeal by the 
District Court that the mortgage was not 
proved, and the snit was dismissed on that 
ground. 

Plaintiff-appellant then brought the pre- 
Bent guit, alleging the same set of facts and 
praying for enforcement of the lst defendant's 
promise to allow redemption. The Township 
Court found that the promise was proved, but 
that this being merely a part of the negotia- 
tions for redemption the new suit was barred 
ва res judeoate. The District Court upheld 
this decision on appeal. But on review of 
the judgment the District Court accepted 
the plaintiff's contention that the new suit 
was not based on the alleged mortgage but 
on an entirely separate cause of action, namely, 
the subsequent promise to allow redemption. 
The District Judge held, however, that the 
promise waa not one which could be specifi- 
cally enforced by the Court and that the 
plaintiff-appellant’s proper remedy was a 
guit for damages. No reasons are given for 
this view, which appears to be incorrect. If 
& man promises to deliver land for an agreed 
price and fails to fulfil his promise, there is 
nothing to prevent the Oourt from decreeing 
specific performance of the contract. The 
Judge’s attention is drawn to the explana- 
tion to section 12, Specific Relief Act. 


Tn this case the defendant did not actually 
contract to sell the land to the plaintiff. 
What the defendant promised was “to allow 
redemption for Ra. 400”; in other words, he 
promised not to oppose the plaintiffs claim 
as mortgagor provided that the plaintiff paid 
up enongh to redeam the land from the 2nd 
and 8rd defendants. The Ist defendant in 
effect said: “I know nothing of the alleged 
mortgage by your father to mine and the 
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land is not now in my hands, but in those of 
the 2nd and 8rd defendants. But as you 
say the land was mortgaged by your father 
to mine, I have no objection to redeeming 
from the 2nd and 8rd defendants and mak- 
ing over the land to you if you provide the 
requisite amount, Ha. 400, which they ad- 
vanced on the land. I will not put you 
tothe proof of your alleged mortgage". 

The question is, whether this promise gave 
в fresh cause of action. I think there can be 
no doubt that it did. There wasan express 
contract by the respondent to redeem the 
land for Rs. 400, to be provided by the 
plaintiff, from the 2nd and 3rd defendants 
and make the land over to the plaintiff. 
This was irrespective of the mortgage, proof 
of which the respondent inferentially waived. 
I think, therefore, that the 2nd suit onthe 
contract was not barred by the гше of res 
judicata merely because the plaintiff had 
brought а previous snit on his alleged mort- 
gage. Nor canit be held that the second 
suit was barred by Order II, rule 2, The 
cause of action on the alleged mortgage and 
on contract being distinct and seperate the 
rule has no application. 

It is urged for the respondent that the 
contract was without consideration and is for 
this reason unenforceable. It was not without 
consideration. The proposed extinction of 
the lst defendant-respondent’s mortgage- 
debt to the 2nd and 3rd defendants-re- 
epondents was good consideration for the 
bargain he made with the  plaintiff-ap- 
pellant. 


I set aside the decree of the lower Conrta 
and direct that an account be taken of what 
is due to each of the 2nd and 3rd defendants 
by their mortgagor, the lst defendant, and 
that on payment by the plaintiff-appellant 
to the 2nd and 3rd defendants of & sum not 
exceeding Ha. 400. less a two-third share of 
the plaintiff's costa in all Courts, the 2nd and 
8rd defendants shall convey the landa in snit 
to the plaintiff-appellant, free from all 
jinoumbrances created by the defendants or 
any persons claiming under them, and shall 
put the plaintiff-appellant in possession of 
the property. The remaining one-third 
share of the plaintiff-appellant’s ooste shall 
be recovered by him from the lst defendant- 
respondent. 

Appeal allowed. 


CASES, 723 


ALLAHABAD HIGH OOURT. 
Ваоонр Огтп,. Аррват, No. 698 or 1918. 
х January 5, 1915. 
Preseni:—Mr. Justice Piggott. 
Musammat MUNNI-——PLAINTIFF— ÁPPELLANT 


versus 
MADAN GOPAL —DzrrRNDANT- - 
RasPoxDant, 

Ooniract Act (IX of 1572), в 1l—HĦmor— Оон. 
veyanos in favour of menor, valid«ty of—Üostract and: 
cowveyance, desanction between — Transfer of Prope ty 
Act (IV of 1882), s. 127 —G4ft in favour of minor, vali- 
йу of —Hulings, construction of. - 

А contract of sale negotiated by a minor, who 
settled the terms, paid consideration and received in 
return & deed purportmg to convey immoveable pro- 
party by way of malo, is altogether void ab иніо and 
no title thereby passes to the mmor. 

Mohon Bi v. Dharmodas (Ghow, 30 O. 589; 
5 Bom. І. В. 421; 7 О. W. М. 441; 80 L A. 114 (P. O.), 


followed. 
Mw Ba: jan v. Fakhuruddew Mahomed, 18 Ind, 


Cas. 381, 16 б. Ж. М. 74, (1012) M. W. N. 22,16 C. 
39 I. A. 1 (P. O.), 


888, 88 M. 
M. L. Т. 238; Вела Lal v. Bem 
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(Р. 0); 88 L Я 
Obite) dicta; —(1) Under the provisions of section 127 
of the Transfer of Property Acta gift in favour 
of a minor is not void, though it may be voldable 
at the option of the minor, 
(2) There is & fundamental distinction between & 
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contract or et any rate involves or implies an antece- 
dent contract. : 

Second appeal from the decision of the 
District Judge of Benares, dated the 15th 
March 1913. 


Dr. S. M. Suleman, for the Appellant, 
Mr. A. P. Dube, for the Respondent. 


JUDGMENT.—This case has had an 
unfortunate history.  Mssammai Munni 
Kunwar, the plaintiff, sued for reoovery of 
possession over a certain house. Нег case 
was that the defendant Madan Gopal, who 
was her father-in-law, conveyed the house in 
question to her bya sale-deed dated the 
24th of September 1901 and that she 
subsequently permitted him to reside in-the 
same up to the year 1912. Being then 
desirous of occupying the house herself to 
the exclusion of the defendant, she-served 


734 
Musammat MUNNI t. MADAK GOPAL. 


the latter with а notice to vacate the house, 
and the cause of action is stated to have 
accrued to her on the 24th of February 
1912, the date of the defendant’s refusal to 
vacate the house in accordance with the 
notice, The defendant replied that he had 
executed the sale-deed in suit in favour of 
his daughter-in-law without any consideration, 
as в colourable and fictitious transaction, 
and had remained in possession of the house 
ever since as proprietor. He alleged that 
his son Bishnath Singh, husband of the 
plaintiff, having subsequently died, the plaint- 
iff had gone to live with her own father 
and was now bringing this suit in collusion 
with her father, although both of them were 
perfectly aware of the fictitious nature of the 
sale-deed of the 24th of September 1901. 
The case went to trial upon в plain issue 
of fact as regards the alleged fictitious 
nature of the sale-deed and the paasing 
or otherwise- of the oonsideration. At а 
very late stage of the case, it seems to have 
occurred to the learned Munsif that there was 
evidence onthe face of the record to show 
that the plaintiff Musammat Munni Kunwer 
murt have been a minorin the month of 
September 1901. He seems to have thought 
that this incident might furnish a short cut 
to the determination of the snit, without 
necessitating & trial of any of the questions 
of fact raised by the pleadings of the parties. 
He framed a fresh issue, and eventually dis- 
missed the suit on the ground that, whatever 
may or may not have happened at the time of 
the execution of the sale-deed of 1901, the 
fact that the plaintiff was then a minor was 
conclusive against her. This decision was 
affirmed by the District Judge on appeal. 
When the matter came before me in June last 
I found it necessary, for reasons which 
need not now be discussed, to remand the 
case in order thatthe plaintiff might have 
an opportunity of placing on the record 
certain evidence which had, ın my opinion, 
been wrongly excluded at the trialin the 
Court of the Alunsif. I asked the lower 
Appellate Court, after recordirg this evidence, 
to reconsider its decision in the light of 
that evidence, and to state whether the 
pleas taken in the first two paragraphs of 
the memorendum of appeal to the lower 
Appelte Conrt ought or ought not to 
prevail in the light of the -evidence on the 
record taken as a whole, I am now inclined 
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to think that, as І was remanding the case, 
І would have exercised в wiser discretion if 
I had insisted on в clear finding of fact ав 
to the passing of consideration and as to 
the alleged flotitious nature of the sale-deed. 
It appears that, when the plaintiff originally 
led evidence in the Munsif’s Court, the fact- 
that she was a minor in the year 1901 
was not present to her mind or to that of 
her legal advisers. The case put forward 
by her was that the money which formed 
the consideration for the sale was a gift 
to her from her father, and that she 
had negotiated the sale and paid over to 
the defendant the money thus received by 
her as a gift. When the question of minority 
as the 
learned District Judge has remarked, to have 
very distinctly shifted her ground. She 
then led evidence to prove that her father 
had negotiated on her behalf the transac- 
tion of sale with the defendsnt, had paid 
over the money to the defendant on her 
behalf and caused a sale-deed of the honse to be 
executed in her name. If this were so in fact, 
the transaction would really amonnt to an 
acquisition by the plaintiffs father from 
the defendant of а certain house and a 
gift of that house to the plaintiff by her 
father. The provisions of section 127 of the 
Transfer of Property Act (IV of 1882) 
show that в gift іп favour of a minor is not 
void, thoggh it may be voidable at the option 
of the minor. І should feel no hesitation in 
holding that, if the facta were as above stated, 
the present suit would be maintainable. As 
the case stands, the learned District Judge has 
definitely  disbelieved and rejected the 
evidence tendered by the plaintiff sub- 
sequenly to my order of remand. He holds 
that whatever else may have happened in 
connection with this contract of sale, it is not 
a fact that the sale was negotiated by the 
plaintiffs father and the purchase made by 
him on the plaintiffs behalf. I think it 
unfortunate that the Courts below should not 
have proceeded further and considered the 
effect of the plaintiff's change of attitude 
and the conflicting nature of the evidence 
tendered by her, with regard to the plain 
issues of fact raised by the pleadings as 
they originally stood. As the case stands І 
have no finding before me that consideration 
did or did not pass, or as to whether the execu- 
{jon of this sale-deed of the 24th of September 
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1901 was not after all, as the defendant 
has all along pleaded, & purely fictitions 
transaction. I have tolook at the question 
of law raised in thisway: Assuming for 
the sake of argument that in the month of 
September 1901, the plaintiff, being at the 
time a minor, negotiated the. sale of the 
house in suit with the defendant and paid 
over certain money to the defendant, receiv- 
ing in return the sale-deed which is the 
basis of the present suit, is that contract 
of sale void on the ground of the plaint- 
iffa minority, or can- the plaintiff be said 


to have becomo by virtue of this transaction ' 


the owner of the house in suit? The 
leading casess on the subject are the recent 
decisions of their Lordships of. the Privy 
Council in Молот Bibi v.  Dharmodas 
Ghose (1) and in Mir Sarwarjan v. Fakhurud- 
din Mahomed (2). The Madras High Court 
їп Novakott Narayana Ohetty v. LIoyalinga 
Chetty(3), has interpreted these rulings as lay- 
ing down in the broadest terms the principle 
that a sale іп favour of a minor is void. 
The reasoning of the learned Judges in 
arriving at this decision commends itself to 
my mindand I do not think it necessary to 
reproduce it here. It has beon suggested 
that the current of decisions in this Court 
has always beenin another direction from 
the time of the earliest case on the point, that 
of Behari Lal v. Beni Lal (4), in which a 
mortgage in favour of a minor was alirmed. 
Their Lordships of the Privy Council in Mo- 
hori Bibi's case (1) pointed out that there had 
been some conflict of decisions in the Indian 
Courts, and considered it necessary to review 
the whole question of a contract to which a 
minor wasa party with reference to the 
special provisions of the Indian Contract 
Act (TX of 1872). Any rulings prior in 
date require to be reconsidered with reference 
to the principles laid down by the‘Privy 
Council. The nearest case in the plaintiff's 
favour is that of Ulfat Rat v. Пот 
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(1912) AL W.N. 2% 150 69; 14 Bom. L. В. & 
©. 232, 21 H. L. J. 1150, 39 I. A 1 (P. C 
(8) 4 Ind. Сав 288, 33 М. 312; 19 AL. L. J, 752; 7 
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Shankar (5). It waa there pointed out that 
the Transfer of Property Act in itself contains 
no provision which makes a minor incapable 
of being а transferee of immoveable property. 
That case, however, required to be considered 
with reference toits own facts. The transfer 
was one by the minor’s certificated guardian 
in favour of the minor. The transaction ns 
a whole certainly admitted of being regarded 
as a gift subject to a condition, and such 
transfer by way of gift would be voidable at 
the option of the minor under the provisions 
of the Transfer of Property Act, to which I 
have already referred. Itis quite true, as 
has been pointed out by this Court in more 
than one case, [Vide Rashik Lal v. Ram 
Narain (6)), that theré is a fundamental 
distinction between в contract and в convey- 
ance; but it seems to me that this point 
might be stated with equal accuracy by 
saying that a conveyance із & contract plus 
something more. At any rate, as the léarned 
Judges of the Madras High Court have 
pointed out in the ruling already referred to, 
& conveyance by way ofa sale either is in 
itself a contract or at any rate involves or 
implies an antecedent contract. On the 
principles laid down by their Lordships of 
the Privy Council in the cases already 
referred to, it seems to me impossible to avoid 
the conclusion that a contract of sale 
negotiated by a minor, the minor having 
settled the terms, paid consideration and 
received in return a deed purporting to 
convey immovesble property by way of sale, 
is altogether void ab sattto, and that no title 
thereby passed to the minor. ' 


This suit as brought must, therefore, fail. 
It has been suggested that, in the alternative, 
the plaintiff should be given decree for the 
refund of the purchase-money. I may remark 
at once that I could not do this without once 
more remanding the case to the Court below 
fora definite finding as to whether the 
alleged aale consideration did or did not 
pass from the plaintiff to the defendant. It 
seems to me, however, that from any point of 
view the claim is not one which can be 
entertained in the present suit. It was not 
expressly put forward in the plaint, and it is 


pi 11 Ind. Cua. 20, 88 A. 657. 
6) 18 Ind. Ons. 578; 9 A. L. J. 198 at p. 201; 3% 4. 
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now sought to base ibon tho general prayer 
for any other relief, whichis contained in the 
last paragraph of the plaint. If the plaintiff 
is regarded as claiming this refund of the 
sale consideration as money payable by the 
defendant for money received by the defend- 
ant for the plaintiff's nae (Article 62 of the 
first Schedule to the Limitation Act IX of 
1908), then the claim is time-barred, because 
i¢does not appear to have been brought 
within three years from the plaintiff’s attein- 
ing majority. For the same reason the 
claim cannot be sustained, as it perhaps 
might otherwise have been, as a claim for 
relief on the ground of fraud. The only 
other suggestion which has been, or can be, 
put forward on behalf of the plaintiff is that 
the claim for refund of purchase-money 
might be sustained as в claim for money paid 
upon an existing consideration which after- 
wards fails. In that case Article 97 of the 
Schedule already referred to would apply; 
but it would be for the plaintiff to show when 
it was that the consideration failed. There 
ja authority in the case of Amna Bibi v. 
Udit Narain Misra (7) for giving the plaint- 
iff in a case somewhat analogous to the 
present & decree for refund of the money 
paid, and for applying Article 97 of the 
first Schedule to the Limitation Act to such 
In that case, however, as also ina 
similar case reported as Venkatarama Atyar 
v. Venkata Subrahmaman (8), there had been 
в previous suit resulting in an adjudication 
between the parties in consequence of which 
the plaintiff had failed to obtain the property 
for the price of which he claimed in the 
second suit; limitation was held to run against 
the plaintiff from the date of the final decision 
in the first litigation holding the plaintiffs 
claim to the property to be unenforcible. 
І? these principles are in fact applicable to 
the present case, it may be that the plaintiff 
will have & cause of action from the date of 
the dismissal of the present appeal; but that 
ія not в matter as to which it is necessary 
for me to express & final opinion in order to 
dispose of this appeal. So far as this claim 
for refund of purchuse-money goes, I hold that 
the plaintiff, supposing her to be in fact 
entitled to such refund, has either a cause of 

(7) 1 Ind. Oas 800; 81 А 68; 9 С. L J. 612, 11 
Bore. L. Hg 525, 19 M. L J. 295; 6 M. L. T. 89 (P. 0) 
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(8) SAN. 27 10 M. І, J. #17 
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action which has become barred by time or 
a cause of action which has not yet arisen 
and will arise only on the failure of the 
present suit. For these reasons I dismiss 
this appeal with costs including fees on the 
higher scale. 
Appeal dismissed. 
MADRAS HIGH COURT. 

Szoorp Огт, АрртА No. 64 or 1914. 
December 8, 1914. 
Present:_-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

V. BALAKRISHNA MUDALIAR--- 
PrLAINTIFF—-ÀPPRLLANT 


versus 
V. RAJU MUDALIAR лир отнйвя— 
DarewpanTs— EESPONDWNTS. 

Hindu Law— Partition — Statue—Iniention to dévide— 
Presumpiton when ona co-parcener divides. 

If the male members of a joint Hindu family 
wish to become divided in status they are at liberty 
to agree to do so, and on thelr so agreeing, HT 
become divided in status even though the 
are not actually divided between them by metes and 
bounds. A definite and unambiguous expression even 
by one member of his intention to separate himself and 
enjoy his share in soverelty may amount to se om. 
A definite partition of properties by motes bounds 
is not essential to constitute в definite division in 
status between co-parceners. The presumption, when 
one of several oo-peroeners becomes divided, is that 
the others also have become divided in status. 


Appeal from the decree of the Hon’ble 


"Мг. Justice Wallis, dated the 14th August 


1918, passed in the exercise of the ordinary 
original jurisdiction of thia Court in Civil Suit 
No. 151 of 1912. 
Mr. K. Ramanath Shevat, for the Appellant. 
Mr. T. Riheraja Mudaliar, for the Respond- 
ents. 
JUDGMENT. 


Sapastva ÁIYAR, J.- The plaintiff, the first 
defendant and one Muthurama Mndali were 
the three sons of one T. V. Srinivasa 
Mudali. They were undivided co-parceners 
11111897. One of them, Muthurama'Mudali, was 
then absent at Rangoon. The other two 
brothers had disputes with each other about 
partition and on the 8th of May 1897 they 
asked five persons to divide the ancestral pro- 
perties between them ая panchayotdars. If 
the male members of а joint Hindu family 
wish to become divided in status, they are at 
liberty to agree to do so and on their so 
agreeing, they become divided in statum even 
though the properties are not actually divided 
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between them by metes and bounds. That has 
been held in the case of Segu  Ohidamba- 
ramma v. Segu Balayya (1), decided by Abdar 
Rahim and Spencer, JJ. As their Lordships 
of the Privy Council have stated in the case 
reported in Suraj Narain v. Iqbal Narain (2), 
a definite and unambiguons indication even 
by one member of his intention to separate 
himself and to enjoy his share in severalty 
may amount to separation. The cases iu 
Ram Pershad Singh v. Lakhpati Koer (3) and 
Balkishen v Ram Ма атп Sahu (4) nlso estab- 
lish that definite partition of properties by 
metes and bounds is not essential to consti- 
tute a definite division in status between co- 
parconers. I, therefore, agree with the learn- 
ed Judge that the plaintiff and the first 
defendant became divided in status in 1897, 
as they thon came to a clear mutual 
understanding to the effect that their in- 
terésts thereafter shall be separated and 
they executed the muchilika, Exhibit A, to the 
arbitrators merely to get separate possession 
of separate properties. ` 

This suit, brought ор the footiug that no 
division in status bad ever taken place, might 
be dismiased on the sole ground that the 
foundation of it, namely, the.allegation " that 
the plaintiff «nd the first defendant are mem- 
bers of an undivided Hindu family” (see 
paragraph З of the plaint), is non-existent. 
Taking it, however, thatthis isa suit by atenant- 
in-common for a partition of properties held-in 
common, it has again to.be rematked- that of 
the three co-parceners, one (Muthurama) 
admittedly became divided in status in 1899. 
Tt has been held by the Privy Counoil in 
severnl cases, including the two cases already 
mentioned, that the presumption when one of 
several co-parcenerm has become divided is 
that the others also have become divided in 
status. The division in status is also made 
almost conclusive by the fact that the plaintiff 
and the first defendant in Decemben 1900 
executed separate deeds of maintenance, mak- 
ing, the executant of each of the two deeds 
separately liable to pay to the mother Ra. 

(1) 12.Ind. Gas 704, (1911) 2 M. W. N: 407. 

(2) 18 Ind, Cas. 80у 85.A. 80; 15 Bom. L. В. 456; 
16 О. О. 129; 40 T. А. 40 (P. 0.), 18 M L. T. 194 17 C. 
W. №. 8838; 11 A. L. J. 172; 17 0. L. J. 288, 24 М.Т. 


7.345, (1018) М. W. №. 188. 
(8) 80 O. 231; 7.0. W. М. 162; 6 Bom, І. В. 108; 30 


LAY, 
(4) 80 C. 788 7 О, W. N. 578; 5 Bom. L-R. 461; B0 ` 
1, À. 180. 
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1-4-0 monthly. Bearing in mind all these 
facts, [ think that the evidence of the first 
defehdant thatthe properties had also been 
divided between himself nnd the plaintiff by 
the arbitratcrs and that no property was left 
to be enjoyed in common between them, is 
very probable and ought to be accepted; and 
the burden which lies heavily on the plaintiff 
to prove that the house and the lands were 
left undivided by metes and bounds, cannot 
be held to have been discharged by him. 
The mother of the plaintiff nnd of the first 
defendant (D. W. 2) aupports the first defen- 
dant by her evidence on the question that the 
house was divided by lots and that definite 
shares fell to each of the two brothers. There 
is no sufficient reason why she should help 
one of her sons against the other. The ques- 
tion whether the division took place on the 
very day after the date of Exhibit A (8-5-97) 
or whether it took place only on some other 
date before the date of the maintenance-deeds 
I and II (29-12-1900), is not very important. 
In the result Т would dismiss the appeal with 
cosis. 


Narign, J.—1 concur. 
Appeal dismissed. 


ALLAHABAD-HIGH COURT. 
Lerress Parent АрРЕАІ No. 19 or 1914. 
December 4, 1914. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerjee, Кт. 
MANGAL SEN акр orHgBRs —PLAINTIFF8— 
APPELLANTS 


versus 
MUHAMMAD HUSBAIN ann ANOTHER— 


DarEXDANTS— BESPONDENTS. 

Contract Act (IX of 1872), 5.9 (d) —Consideration— 
Thhd party, right af, to sue—Plaintiff mot privy to 
conti aot —Defendant, liability of, schen arises —Eqwuit y. 

A plaintiff. cannot make a defendant liüble 
a contract to which the plaintiff was not privy, 
in such cases ai the defendent would be hold 
lable in “Court of Equity" the Courta m this country 
should hold him ligble. 


Axemindar who is entitled to zemindari dues from 
his-muajidar is not entitled to sue &lossee from the 
mwafdar for the duos when hó was not privy to the, 
contract between his muafidar and Jbsses, although 
the lessee agroed in his contract to phy the EA 
dari dues, ай the zemindar bas no such equity againab 
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уе lessee as а Court of Equity would eutoróe in his 
"our. 

ettari Patent Appeal against the decision 
of Mr. Justice Tudball, dated the 12th Decem 
ber 1918, in Second Appeal No. 725 of 1912. 

The Hon’ ble Dr. Теў Bahadwr Sapru, for the 
Appellants. 

Mr. B. Е. О Conor, for the Respondents. 


JUDGMENT.— This appeal arises out of 
a suit in which the plaintiffs claimed semin- 
ders dues. They made defendants to the 
suit a certain muajidar and also two lessees 
from the 'muafidar. It ів admitted that the 


semindars were erititled to dues (though not- 


the amount claimed) from the muafidar. 
Under the terms of the lease the other defend- 
ке that is to say, the lessees from the 
, undertook to ‘pay the semindarn 
ры The plaintiffs mainly claimed against 
the lessees, but stated that for the sake 
of precaution the muafidar was also made 
& defendant and that if they were not entitl- 
ed to & decree against the lessees they might 
-have a decree against him. The lessees (the 
respondenta to the present appeal) pleaded, 
first, that they were not liable to the plaintiffs, 
inasmuch as they had never entered into any 
contract with them, and secondly, that if they 
were at all liable the dues were not ва claim. 
ed by the plaintiffs. The Oourt of first in- 
stance granted a decree against the present 
respondents exempting the muafidar. The re- 
spondente appealed with the result that the 
decree of the Court of first instance was 
confirmed. The plaintiffs preferred no sap- 
peal against the dismissal of their claim 
against the  muafidar. In second appeal 
to this Court the decrees of the Courta below 
were set aside and the plaintiffs’ snit dis- 
missed. Against this decree the plaintiffs 
have preferród the present Letters Patent 
appeal. 

The only point to be decided is, whether 
qr not under the circumstances of the present 
caso the plaintiffs were entitled to sue the 
defendants, the lessees. It is admitted that 
there was uo privity of contract It is 

. also admitted that the respondents’ liabilty 
(if any) ів under the terms of their contract 
with their lessor, the muafidar. In^ our 
opinion the learned Judge of this Oourt was 
correct in the view he took. The learned 


` Adwocate on behalf of the appellants contends - 


that wherever there is a contract ‘under 
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which а third party may oLtein a benefit, 
he is entitled to sue upon that contract just 
‘aa fully as he could do if he had been a party 
to it. We think that such a proposition is 
altogether too wide. Inthe present case it 
із pretty clear that if the plaintiffs thought 
it was to their advantage, they might even 
have refused to recognise the respondents 
asthe persons liable to pay their dues. We 
may also point ont that in many cases it 
would be extremely inconvenient that parties 
should be sued by persons who were no 
parties to the contrast. On the strict words 
of the present contract the lessees were 
liable to pay “the semindari dues,” and yet 
we find that there is a difference of opinion 
between the plaintiffs and the respondents 
as to the amount of these dues. The plaint- 
iffs never agreed to accept the respondents 
as the persons to whom they would look for 
the payment of their dues. They never in 
any way altered their position in consequence 
of the contract which the respondenta en. 
tered into with their lessor. We think there 
can be no doubt that the general rule is 
that a party cannot make another person 
liable upon a contract to which the suing 
party was not privy. There are no doubt 
exceptions to this rule. We think that ib 
may fairly be said that in all such cases 
as the defendant would be liable in 
a "Courtof Equity,” the Courts in this country 
should hold him liable.” But we do not 
think that the present із в сазе in which 
a "Court of Equity" could grant the plaintiff 
relief. -The case of Nawab Khwaja Muhammad 
Khan v. Husaini Begum (1) has been cited. 
In that case there was а marriage arrange- 
ment between the defendant and the father 
of the plaintiff, whereby the defendant agreed 
to pay Ба. 500a month to the plaintiff and 
charged certain property with the payment 
of the money. It was held that the 
plaintiff, although no party to the contract, 
was entitled to enforce it. At page 418 of 
the Report their Lordships of the Privy 
Gouncil say: “Here the agreement executed 
by the defendant specifically charges immove- 
able property for the allowance, which he 
binds himself to pay tothe plaintiff; she is 


Ind. Сал. 287; 88 A. 410; 140. W. М. 865; d 
: . L. T. 147; 12 Bom. Is В. 638; 
.L.J.614 (1010) M. W. N. ЭУ] 
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the only person beneficially entitled under 
1b. In their Lordships’ judgment although no 
party to the document, she is clearly entitled 
to proceed in equity to enforce her claim.” 
The case of Touche v. The Metropolitan 
Railway Wearshousing Company (2) was also 
quoted. There the’ plaintiff had done work 
at the instance of -a promoter of a Company. 
The Articles of the Association provided that 
in certain events the sum of £2,000 
would be paid to one of the promoters for 
the plaintiff who had done the work. It 
was held thatthe plaintiff could get the 
money from the Company. А оору of the 
Articles of Association had been sent to the 
plaintiff, he had done the work and the 
Company had got the benefit of his labours. 
In the cage ‘of Deb Narain Dutt v. Ram 
Sadhon Mandal (3) it was also held that 
the plaintiff, though not a party to the 
arrangement between the defendant and the 
third party, was entitled to be paid a 
sum of Ва.`300 and interest. At page 142 
the facis of the case are briefly stated by 
the learned Ohief Justice: “On the 22nd 
Jaly 1899, defendants Nos. 1 to 4 borrowed 
from the plaintiff a sum of Ва. 300, and, by 
way of security for this, they gave a 
personal covenant by & registered bond, 
and also purported, though ineffectually, to 
create a charge, by deposit of к pata relating 
to immoveable. property. Interest was paid 
on this bond up to the 18th of April 1903; 
and, on the 18th of August 1903, defendante 
Nos. 1 to 4 executed a registered instrument of 
transfer of all their property, moveable and 
immoveeble, to defendant No. 5 for a sum’of 
Ra. 2,000, becoming thereby, as the plaintiff 
describes it, 'rightleas. This Ra. 2,000 was 
not all paid in cash, but there was & 


provision and declaration in the kabala that’ 


out of this consideration money of Ra. 2,000, 
amongst other things, the sum of Ha. 330 
due to the plaintiff should be peid by 
defendant No. 5. On the very same day 
there wasan arrangement between the plaintiff 
and defendant No. 5 by which the 
- liability of defendant No. 5 under the 
transfer was acknowledged and accepted, and 
either then ог · іо connection therewith this 

рана was handed over to defendant No. 5.” * 


8) 
18 0. L 


6 Ch. App. 671 at p. 677. 
20 ij Ou. 090 40 187 О W. N. 1148; 
Í 
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Велев 7820; 7 Ind Dec. (о. в.) 018, 
.v. Nundokiescre Doss, 11 И. 
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It is cleat that in all these cases the 
plaintiff had an “equity” which would 
always have been “enforced by an English 
Court of Equity. The facts of the present 
case, as already pointed ont, are quite 
different. We think the view taken by the 


learned Judge of this Court was correct and 


we dismissthe appeal with costs. 
Appeal dismisecd — 


OALOUTTA HIGH COURT. 

Frmgr Огу, Appmat No. 55 or 1912. . 
August 10, 1914. 
Present: — Justice Sir Asutosh Mookerjee, Kr. 

. and Mr. Justice Breashoroft. 
AOHYUTANANDA DAS—D aren paxt— 
аш 


` JAGANNATH DARP 
Ваврохрикт. 

Виссевзіоњ Act :Х of 1885), s. 187—Hindu Wills 
Act (XXI of 1870), в. 2— Will nat proved $ Probate 
Comt, when cam be usod as ovidemos —Svidencs Асі 
(Iof тву, 82 (5)—Belationship, eaistenos af —Adop- 
kon—Mutt, kinds of — Succession, 

Notwithstanding section faa af the Buocession 
Act, which is in the Hindu Wills Act, 
a Will not proved in the Probete Oourt ma be cited 
in evidence for a purpose other than the 
of aright as executor or legates. 

Bukwmati Gupta v. Bharat Mandal, 26 Ind. Ом. 
980; 20 О. L J 148, Surbomungola т. Mohendronath, 
4 О. 508; Janaki v. Dhanu Lal, 14 М. 4544 Ooralapatts 
v. Cota, 8 Ind. Oas. 475, 38 M. 01, Basunta Kumar v. 
Gopal Chandra Das, 26 Ind. Oas. 21; 18 О. W. N. 1188, 
referred to. 

The relationship between в moheni and his chela 
is & relationship by adoption within the meaning of 
clause (5), section 32, of the Indian Evidence Act 
(I of 1872). A statement in а Will that the testator 
has one chela and has noother chala iss statement 

to the existence of а relationship and is 
le in evidence under that clause. 

Mount чаны ры Mohunt Ram -Praparna, 42 L 
А. 94 22 О. 848, referred to 

Alwis are of three descriptions, cu, maurin, 

yati and Aakims. In the first the оов of 
the chief Mohunt is hereditary and devolves upon 
the chief disciple of the existing Mokwat who, more- 
over, usually nominates him as his successor; in the 
second the office is elective, the :prealding Mohwet 
being selected by an assembly of Mohunix, in tho 
third the sppoinimont of the prosiding Мол ка lis vested 
in the Rulmg Power or in the party who had endowed 
the temple. 

Mohunt Das v. Шоһы Deb Raj 6 Мас. 

Doss 
LA. 405 8 W. В. 85 
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(Р.С); 28uth P. C.J S6, 2 Bar P C J 300,20 Eng. 
Rep. 54, Gonda Puri v. Chater Pari, А. 1; 18 T. A 
100,5 Sar P. C. J. 726, Ramaliagam v. Tythilingam, 
18 M. 499, 20 T. А 150, 6 Bar. P. C. J. 851; 17 Jud. 
Jur. 378, referred to. 


Obiter dictum —À statomout ag to the time of 
commencoment of a relationship’ is ьо indissolubly 
associated with the existence itself of the relationship 
that it mav bo rightly rogarded, without nnduo 
ptretoh of langurge, ob а statement wlith relates to 
tho existence of that relationslup under clause (5), 
section 82, of the Indian Evidence Act 


Oriental Gorerament Life deuraace Company Ld, v 
Karammha Chait, 25 М 188; 11 М.І, J. 879, Patiahar- 
kuru v. Raman, 24 Ind. Cas. §19, roforred to. 

Appeal from a decision of the Subordinate 
Judge of Cuttack, dated the 15th February. 
1912. 

Babus Provas Chandru Mitter and 
Chandra Bose, for the Appellant. 

Babus Sarat Chander Ruy Chowdhury and 
Charu Chaudra Biaittacharjee, for the Re- 
spondent. 

JU DGALENT.— Tho questionin controversy 
in this appenl relates to the riglrt of succes- 
sion to tho office of Afohunt af a Hinda 
religious institution, known as the Khumbakal 
muti, situated in the interior of tho District 
of Cuttack at a distance of about 40 miles 
from the headquarters. In 1906, aud for 
some years before, Raghabananda Das was 
the Mohunt. He died on the 13th November 
1908 ‘and left, it is said, a Will executed 
and registered on the day ‘of, his death. His 
chela Sriram Das succeeded to tho office 
of Mohunt and continued as such only for 
n brief period, пв he died on the 25th September 
1907. Me loft, it is alleged, п Will oxecuted 
ou the duy of his death. Immediately after 
his death, Jaggaunath Dus laid claim to the 
oflice of Mohum on the allegation that he 
was his gürubhaé or  co-disciple. The 
claim was resisted on behalf af an infant 
Achyutananda Das, who, it was said by 
his supportérs, һай been taken as chela 
by Sriram ` Das and was consequently 
entitled to succeed him as Mohunt. This 
led to proceediugs under the Land Registra- 
tion Act before tho -Revenuo Authorities; 
one of these was decided against Jagguu- 
nath Das on the 25th March 1908, while 
another had terminated in his favour on 
the 20th February 1909. The result was 
that on the 11th October 1909, Jaggannath 
Das commenced this action for declaration 
that oa tho gurxlhas of Sriram Das, he 


- 


Satis 
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had lawfully succeeded to the office of 
Mohunt, and that Achyutannuda Паз, the 
pretended chela, had п claim thereto and 
was in factan impostor seb up by persons 
anxious to seizo the properties of the 
endowment. ‘he Subordinate Judge las 
found on the evidence, ji», that the 
plaintiff Jaggannath Das wn» the senior 
chela of Raghabaranda Das, and secondly, 
that Achyutananda Das, the defendant, was 
not the chela of Sriram Das. In this view, 
the Subordizate Judge has decreed the suit. 
The defendant has appealed to this Court, 


“and has contended, first, that the plaintiff 


was not the chela of Raghabananda Das, 
and, secondly, that he himseH had been 
taken as chela by Sriram Das. Before these 
questions are discussed, it is necessary to 
determine the rule of snecession applicable 
to this endowment. 


It зя the common ense of the parties that 
the Khumbakul muff is a manrusi mut. 
As wns explained in the case of AMohunt 
Tuma Хој Duss у. Mohunt Dob Raj Dus (1) 
mutta nre of three descriptions, cis., maturusi, 
paichayeli and hakimi. In the firat, the 
office of chief Afohunt ix hereditary and 
devolves upon the chief disciple of the 
oxisting Mohunt, who, moreover, usually 
nominates him as his successor; in the 
secound, the office is elective, the presiding 
Mohuu being selected by an assembly of 
Afohunts, in the third, the Appointment of 
presiding Mohuné is vested in the Raling 
Power or in the party who has endowed 
the temple. The Subordinate Judge has 
found that iu n maurust ml, the chela 
succeeds, and in default of n chola, the 
gurubhet suceeeds; and, where there are 
more chelas than one, the eldest generally 
succeeds, but a junior chela may succeed, 
if he be found more capable and if he be 
selected by the last Afohunt ав bim successor. 
This is in accord with the decisions of the 
Judicial Oommittee in  Greelharee Doss v. 
Nundokissore Doss (2), Genda Puri v. Uhatar 
Puri (3), Ramalingam v. Vythilingam (4), 
Cousequently, as the only law applicable to 


m (1839) 6 Mac. Sel. Rep. 829; 7 Ind. Deo. (o. в.) 


E TI I. A. 405; 8 W R 25 (D, 0), 2 
J. 88, 2 Bar. Р. О. J. 800, 20 Eng. Rep. 

(8) 18 I. A. 100; 9 A. 1; 6 Bar. P. О, J. 728. 

(4) 20 T. A. 150, 16 M. 490; 6 Ваг. P. О, J. 851; 17 
Ind, Jnr. 578, 


Suth Р, C. 
"64. 
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the Mohwnts, their offices, functions and 
duties, ia to be found in the custom and 
practice applicable to the partioular inBlitu- 
tion, the plaintiff must prove that he is 
the chela of Reaghabananda Das and that 
the defendant is not the chela of Sriram Das. 
He must succeed on the strength of his own 
title and not on the infirmity, if any, in 
the title of the defendant. 

Before we deal with the oral evidence 
on the record, it is necessary to consider 
the two Wills alleged to have been executed 
by Raghabanands Das and Sriram Das 
respectively. The Subordinate Judge was 
called upon to examine the question of the 
genuineness of the two Wills, as Letters of 
Administration have not yet been taken on 
the basis of either document. It has been 
explained that no application was made 
for Letters of Administration, in view of the 
decision of this Court in the cases of Jib 
Lal Gtr v. Jaga Mohan Gir (5), Sarup Dassin 
v. Hari Charan Dass (6), Prosonno Kumari Debi 
v. Ram Chandra (7) and Jagadsndar Nath v. 
Madhusudan Das (8) vis., that as the Mohunt is 
not the owner of the property of the 
- mutt, person slaiming to be his successor 
cannot, on his death, apply for Letters of 
Administration in respect of the muti 
property. This view has been controverted 
with reférence to the decision in Ranji v. 
Jagannath Prosad (9); but it is unnecessary 
to determine this point, because notwith- 
` standing section 187 of the Indian Succession 
Act, which is incorporated in the Hindu 
Wills Act, a Will not proved in the Probate 
fourb may becited in evidence for a limit- 
ed purpose. That section merely provides 


that no right as execntor or legatee can be’ 


established in any Oourt of Justice, unless 
a Oourt of oompetent jurisdiction shall 
have granted & Probate of the Will under 
which the right is claimed or shall have 
granted Letters of Administration with the 
Will or with a сору of an authanticdted 
copy of the Will annexed; this does not 
deber the use of a Will in evidence for a 
purpose other than the eatablishmant of a right 
as executor or legates: Suükbkmüri ірі v. 


K A 16 Ind. Cas, 453; 1 

16 Ind. Oas. 588; 1 
(7) 17 Ind. Cas. паг 1 
(S) 27 Ind. Сав, 24; 20 
(8) 12 0.2875. 
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Bharat Mandal(10), m v. Molisndro- 
па (11); Janakiv. риа Dáll(19), Oàraldpatti 
v Oda (18) and Binta Кіта, v. Gopal 
Ohandra Das (14). Conbbquently, in the cado 
ot the Wills, 
though etter bá Bebh proved їй thé Pro lio 
Court, is permissible, if the genuineness 
ia satisfactorily established and if referenca 
to the térms is not made with a view to 
establish the right ofa person as executor 
of legatee. Now, as. regards the Will of 
Raghabananda Dag, the Subordinate Judge 
has pronounced in favour of it$ genuineness. 
The Will was executed on, the diy of his 
death and was registered: On the evidence, 
there ia no question that the document was 
executed by Raghabenanda Das; the 
only point for consideration is, whether he 
had testamentary, capacity at the time. 
He died of olera. in в. lodging at Cuttack ; 
he was attac ed, with the disease ox the 
night previo to the daté on which he 
was made on the morning 
of the day on which he, died, nnd the 
plaintiff suggested in the Court .below.that 
he was then опсођвоіопв. The Subordinate 
Judge „has refused, 1 to adopt thia- view, dnd 
we are, disposed to _aecept. his conclusion, 
although the appearance of the signature 
t the executant (tends До indicata that 
fen havo. been gt the time very feeble; 
pat t vere їз по reason tq distrust tho positive 
catimony that the publie asked the Will 
to be read o over andjho give his assent to the 
jerma embodied | therein. As regdrds. the 
ill of Sriram , Dos, which, is said to have 
been executed, by Lim. -at the. т op the 
= September -19Q7, the Subordinate 
Judge has pronounced against its genuineness. 
The appellant has failed ta convince us that 
thia, view is erroneous. The evidence of 
its execution ig by по дпеапя satisfactory, and 
it is inconceivable that the platintf should 
have been allowed, without a protest; to 
assume the office of Mohtnt after the death 
of Sriram Das, if ihe latter had left a Will 
in favour of the defendant. On thecther 
hand, the evidence of the medical attendant, 
Kasi Prusti, shows that sä ilinéss of the 


4 О. 508. 


IS 14 А. 454 - 
18) 8 Ind. Сая. 475; 33 М, 91. ә 
14) 20 Ind. Cas. 21; 18 О, W 


mpm 9%, $0 C. Lg. 148, 
1 


N. 1188. 
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deceased was pronounced hopeless two days 
before his death, and that he was unconscious 
on the day of his death. On the whole. we 
are not prepared to disagree with the Subor- 
dinate Judge in his view that the alleged 
testator was, on the day of his death, not 
іп а condition to make a valid testamentary 
disposition. 

The first question for consideration 15, 
whether the plaintiff was, as &lleged by 
him, chela of Raghabananda Dag apd, 
consequently, the gurubhas of Sriram Das. 
The oral evidence adduced by the plaintiff 
upon this point has been rightly characterised 
by the Subordinate Judge as overwhelming 
and of the moat reliable character. The 
witnesses, who speak to the initiation cere- 
mony of the plaintiff, are men of position and 
means, and no intelligible reason has been 
assigned why they should conspire to get 
пр в false case. Reference may be made 
particularly to the evidence of Dharamdas, 
the Hohumi of Arang, Radhamohan Santra, 
the sheba of an endowment in the neigh- 
bourhood, Pran Krishna Das апа Kishori 
Oharan Das, two semindars, and Gopal Das, 
the Mohunt of Bara Akhra, to which the 
Khambakul тм is subordinate. There is, 
on this oral evidence, no room for doubt that 
Raghabananda Das had two chelas, the 
senior, Jagannath, and the junior, Sriram. 
Against this view, the weightiest evidence 
brought forward by the defendant is the 
rocital in the Will of Raghabanand that he 
had no one else as his chela except Sriram 
Das. There has been considerable discnasion 
at the Bar upon the question of the admissi- 
bility of this statement in evidence. On 
behalf of the defendant, it has been argued 
that the statement is admissible under clause 
5 of section 32 of the Indian Evidence Act. 
That section—we quote so muoh of it as is 
material for our present purpose—is in 
these terms: . Statements, written or verbal, 
of relevant facts made by a person who ів 
dead, are themselves relevant facta in the 
following cases: (5) when the statement 


relates to the ` existence of any relatianship . 


by adoption between persons as to whose- 
relationship by adoption the person making 
the statement had special means of know- 
ledge and when the statement was made, 
before the question in dispute was raised.” 
On behalf of the plaintiff, it has been argued 
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that the section should be strictly construed 
and that the statement in question should 
be excluded, fræ, because it relates not 
to the existence but to the non-existence of 
a relationship, and, secondly, because the 
relationship between а Mohunt and his 
chela is not a relationship by adoption. On 
behalf ofthe defendant, it has been argued 
that the section should be liberally constrned, 
and that it is only by liberal construction that 
the view taken in the caseof Ram Ohandra Dutt 
у. Jogestoar Narain Deo (15), affirmed by the 
Judicial Committee in Jogaswar Narain Deo v; 
Ram Ohandra Dutt (16) and Dhanmwll v. Ram 
Ohaunder(17), can be defended. In answer, it 
has been contended by the plaintiff that the 
view taken in these cases nis., that a statement 
as to date of birth or marriage of & person 
is admissible as a statement relating to the 
existence of relationship, though in accord 
with illustrations (1) and (m) of section 39 
is opposed to the view taken in Вери Bihary 
v. Sreedam (15', Satis Ohwnder v. Mohendra 
Lal(19) and Ram Krishna v. Monindra Mohan 
(20). 1% is not necessary for our present 
purpose to determine whether the fluctuation 
of judicial opinion indicated in the two 
seta of decisions mentioned is more apparent 
than real and whether they may not be 
reconciled by а recognition of the principle 
thate statement as to the time of commence- 
ment of a relationship is so infissolubly 
associated with the existence itself of the 
relationship, that it may be rightly regard- 
ed, without undue stretch of language, as 4 
statement which relates to the existence of 
thet relationship: Oriental Government Security 
Life Assurance Company Ld. v. Narasimha Ohare 
(21), Patinharkuru v. Raman (22). But what- 


‘ever view may be adopted upon that ques- 


tion, it does not directly affect the points 
raised before us for considerütion, vis., first, 
is the relationship between a Моли and 
his chelaa relationship by adoptioh, and, 
secowdiy, ів a statement that A has one 
chela В and has no other  ohela в state- 
ment relating to the existence of a relation- 


shipP We аге of opinion that both these 
15) 20 O. 758. x 
16, 28 О. 670 28 Г. А. 87. 
17) 24 О. 265; 1 О. W. №. 270. 
18) 18 О, 42, 
(o 17 O. 849. E 
20) 20 O. L. J. 304. 
(21) 25 М. 188; 11 M. L, J. 879. 
122) 24 Ind. Cas. 519. 
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questions should be answered inthe affir- 
mative. In the first place, there is no 
reason why the term n adoption ° should be 
interpreted in a restricted sense; the expres- 
Bion that A has adopted Bas his chela is 
found in judicial decisions of the highest 
authority. 


In the second place, the exprésaion "re- 
lates to the existence" is obviously very 
comprehensive and need not be construed 
in the narrow sense suggested by the plaint- 
iff. This view ів inaccord with the decision 
of the Judicial Committee in Mohunt Bhaga- 
ban v. Mohuni Ram Praparna (98). In that 
case, the contest for the office of Mohunt 
lay between one Raghu Nandan, who claimed 
to be the gurubhat of the deceased Моми 
Hoygrib (both of them chelas of Chattur- 
bhuj), and Bhagaban, who olaimed to be 
the chela of Hoygrib. The plaintiff con- 
tended that the defendant was not the 
chela of Hoygrib, while the defendant assert- 
ed that the plaintiff was not the chela of 
Chatturbhuj, and, consequently, not the 
gurubhas of Hoygrib. A petition by Ohattur- 
bhuj, adduced in evidence, contained the 
statement that he had no other chela or 
heir besides Hoygrib; and this was songht 


to be used to disprove the allegation of 


Raghu Nandan that he also wasa chela of 
Chatturbhuj. The statement was treated as 
admissible in evidence, but was held to be 
not conclusive. We hold accordingly 
that the statement of Raghabanand in bis 
Will, dated the 18th November 1906, that 
Sriramdas owas his chela and that 
he had no other chela has been rightly 
admitted in evidence. The only question is 
whether, ва Sir Richard Oouch said in 
Моми Bhagaban v. Ram Praparna (28), hav- 
ing regard to the other evidence in the case, 
the statements in the Will should be accepted 
as true. In our opinion, the question must 
be answered in the negative. [t is clearon 
the oral eyidence that the plaintiff Jaggan- 
nath, though the senior chela from the point 
of view of the date of his initiation, was 
younger in age than Sriram. Asis explained 
by Mohunt Gopal Das, Sriram was not only 
older than Jagannath but was more intel- 
ligent. It is further plain that Jagannath 
bad, on one occasion, attempted to commit 


(23) 22 L A. 94, 22 О. 843. 
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suicide, and was sentenced to simple impri- 
sonment for one month. This may have 
displeased bis guru  Heghabapands, who 
obviously intended to have him superseded 
by Sriram ; and with a view to strengthen the 
position of the latter, whom he expressly 
nominated as hia successor, he may have 
stated in his Will that he has no other 
chala. This could not possibly prejudice the 
right of Jagannath to succeed as Mohunt, 
should Sriram die without a chela. We hold 
accordingly that, notwithstanding the state- 
ment of Raghabananda in his Will, the 
oral evidence establishes satisfactorily that 
Jaggannath was the senior ciela of Ragha- 
banand. 

The second question for consideration is, 
whether the defendant Achyutananda was 
adopted as a chela by Sriram. The story 
for the defendant is that he was taken as 
chela by Sriram on tho day of his death. 
The Subordinate Judge has disbelieved the 
oral evidence on this point, and we are not 
prepared to hold that he has taken an 
erroneous view. In the first place, it is 
plain from the evidence on the side of the 
plaintiff that Sriram, was,on the day of 
his death, in & more or lees unoonsoious 
condition, &nd was not physically able to- 
perform the elaborate ceremonies essential 
for the initiation of a chela. In the ‘second 
place, the alleged Will of Sriram pnts for. 
ward an entirely different story vis., that 
the defendant was taken as одеја, six years 
earher, when в boy only three years old, 
during the life-time of Raghabanandsa him- 
self; whoever may have mannfactured the 
the Will, whether on the day of or immediate- 
ly after the death of Sriram, did not venture 
to put forward the story of the initiation 
of the defendant on the day of the death 
of Sriram. Inthe third place, itis indis- 
putable on the evidence that at the mahot. 
sab ceremony held on the thirteenth day 
after the death of Sriram, the plaintiff was 
installed as the Mohuni in the presence of 
a large assembly of Mohunts and respectable 
men. No claim appears to have been put 
forward on behalf of the defendant as the 
chela of Sriram. If the defendant had been 
so recently adopted as chela, itis inconceiy- 
able that his supporters should have allowed 
the installation of the plaintiff to go unchal- 
Jenged. The case for the defendant jg cor. 
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tainly not improved by the suggestion that 
tho ` plaintiff was allowed to assume the 
office of Mohuni, because he had been 
appointed by the Will of Sriram as’ the 
guardian of the defendant. Оа the other 
hand, it is plain that this was an ingenuous 
device, adopted by the framers of the Will, 
to propitiate the plaintiff, if possible, and 
to ascure his acquiescence in the claim 
subsequently put forward on behalf of the 
defendant. We feel no hesitation in holding 
that the defendant is not the chela of Sriram 
Das. 

We confim accordingly the two-fold 
finding.of the Subordinate Judge, vir., that 
the plaintiff is the chela of Raghabanand 
and consequently the gnurubhai of Sriram, 
and that the defendant is not the chela of 
Sriram. In this view, the decree of the 
Subordinate Judge must be affirmed and this 
appeal dismissed with costa. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Отеп, Appaat No. 124 a» #911. 

: September 39, 1914. 
Preseni:— Bir John Edward Power Wallis, 
Кт., Offg. Chief Justice, and Mr. Justice 

Hannay. 
-VISVANATHA SANTHASING ARO— 
Derenpaxt No. l—AÀPPELLANT 


versus 
Sri RAMAOHANDRA MARDRAJA DEO, 
мінов, BY THB GUARDIAN, 
Tae COURT or WARDS, nzPRusENTRD BY 
Tus COLLECTOR or GANJAM —PLAINTIFR 
AND ANOTHER—DrraxpAwT No. 2— 


Rasronpants. 
Limitation Act (IX of 1908), s. 190—9 to recover 


balance of pivacipal and interest duo on registered leasa- 
-—Part payment by losses accompanied by letter—Letter, - 


achether acknowledgment. 

A registered lease provided thab tho rent was 
payable in four instalments on the 15th days of Novem- 
ber and Dooember 1901 and January and February 
1902. The lesseo made a payment of Rs. 20 on tho 
15th of February 1905, when he wrote to the plaint- 
iff asking that tho gum be oredited to the account 
on the lease. The plaintiff sued on 20th A 
1910 to 1iecover the balance 
and interest- 

Held, that the letter of the 15th of Fe 
1905 contained & clear admission thai the rent was 


the principal 


‘then due, from whichan implied promise to pay 


whatever was actually due might be inferred, and 
was sufficient to save the bar of limitation. 5 

. Appeal inst the decree of the District 
Oourt of y era in Original Suit No. 24 
of 1910. 

Mr. Patanjali Вазн, for Mr. P. Narayana- 
murthy, for the Appellant. 

Dr. S. £waminathan, for the Respondents. 

JUDGMENT.-—The plaintiff snes to recover 
the balance of principal and interest due 
on в registered lease for Fas 1311. The 
four instalmenta were dueon 15th days of 
November, and December 1901 and January 
and February 1902. The suit wad instituted 
on 20th April 1910. To save limitation the 
plaintiff relies оп Exhibit A, dated the 15th 
February 1905, a8 &n acknowledgment under 
section 19 of the Limitation Act,and alse 
on a payment of Ra. 20 sent with Exhibit 
A, which was alleged to bea part payment 
within the meaning of section 20. 

The District Judge has upheld both ке 
Exhibit А, which i is signed by the defendant, 
runs £8 follows: "In respect of the meustagari 
lease of Kodali village in Khalodamnta in 
Obegadea taluk, Viswanath Santo sent Ra. 20 
through the barber of Sanaloks village. 
The samo shonld bo credited to the chila 
(or necount) and receipt granted.” 

The Distriet Judge says the payment is 
expressly made towards the rent,-due 
for Kodali village for Fasli 1311. In our 
opinion it contains a -clear statement that 
the Rs. 20 was paid on account of the ront, 
and vas to be credited in the rental account. 
This appears to contain a clear admission 
that the rent was then due, from which 
animplied promise to pay whatever was 
actually due may be inferred, and is 
sufficient to save the bar of limitation, 
Maniram Seth v. Seth Rupchand (1). The 
District Judge has also held that the Ha. 20 
sent with Exhibit A was a part payment 
of the principal of a debt, within the meaning 
of section 20, and that in Exhibit A the fact 
ofthe payment anpeared in the handwriting 
of the person writing the same, within tho 


meaning of section 20, although Exhibt A was- 


written and signed before the actual pay- 
ment. A ruling of Sale, J., in In the matter 
of Ambrose Summers, an- Insolvent (2), to the 
(t) 88 С. 1047 (Р. О.); 88 L A. 165; 10-0. W.N. 
874; 4 О. L. J. 945 8 Bom. Lẹ B. 501; 8 A. L. J, 525, 1 
M. L. T. 390; 16 ML, J. 300, 2 N. L. R. 130. 
(2) 28 0, 602. 
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same effect has been cited before us, but it 
is unnecessary to express any final opinion 
on the point, as the appeal fails on the 
other ground and must be dismissed with 
costs. 

Appeal dismissed. 


COURT OF TEE FINANCIAL COMMIS.: 


SIONER, PUNJAB. 
R&vExugR Revision Pevrrriox No. 403 or 
1807-98. 

April 27, 1899. 
Pressnt:—Mr. Thorburn, Е. C. 
ARJAN AND OTHERS—P LAINTURI— 

PETITIONERS 
versus 
MANDAS AXD ANOTHER—DEPENDANTE— 
RE8PONDRNTS. 

Punjab Tenancy Асі (XVI of 1887), э. 8—Sirea 
Tahsul—Wajib-ul-arz — Occupancy-tenunt — Bütatnari, 
whether confers per se octupancy 1:ghte—Principis. 

Section 6 of the Wajib-ui-ais of Moura Rampura, 


Вігва Tahsil, prepared in 1862 and revised in 1882, . 


cannot be construed to imply that butamari per se 
confers an oocupanoy right. But as the village was 
barani and the demand for tenants great, up to 1882, 
at all evonta, land personally broken up in ог before 
1882, and sinco cnitivated by oscapancy-tenanta, 


тип ba held to. reat in thom ns ooonpancy-tonants’ 


under section 8 of the Punjab Tenancy Act 

Petition for reviBion against tho order 
of the Collector, Hissar, dated the 23rd May 
1898, affirmiog that of the Assistant Collector, 
Sirsa, Hissar District, dated the 28th Marth 
1898, 

Pandit Sham Das, for the Petitioners. 

Mr. Brown, for the Respondent. 

ORDER. — (Sepismber 214, 1898). It 
seems to me that the plaintiffs can 
only rxucceed on the precedent of the Diwáàn 
Khera case, if the facts are identical, ond 
that Mr. Agnew’s carefol jndgment shows 
material divergence in tbe facts. There 
remains the question of the effect of the 
teajtb-ul-arz entry. Broadly it would be 
an unreasonable precedent to establish to 
find that tenants who broke tp waste, 
` whether stamlai deh ог рані, long after 
1862 1. e., probably nearer 1877 than 1862, 
were $950 facto entitled to occupancy rights 
under. section 8, Punjab Tenancy Act, 
unless the wajsb-ul-arz entry made any 
other interpretation out. of the question, 
and furthür, the question would be influenced 
by the rent paid. I request the Collector 
to send me (1) a close translation of the 
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t0ajib-ul-ais entries (2), а statement of the 
rent pate paid, (8) information as to when 
the „злата deh became "shamlat of two or 
more owners only (Mandas and Biram Dad), 
(4) whether any breakers of banjar have 
since 1882 (ihe year of the  Finanoidl 
Oommissioner’s decision in the Diwan 
Khera case) been, as such, made occupancy 
tenants. 

Retirns to be sent as early as possible. 

This order covérs aH four revision ap- 
plications Nos. 406, 407, 408, 409. 


ORDER.—(Apnl "7i, 1899). From 
the Colleotor's return, dated 16th February 
1899, giving cover to a report by Н 
Humphreys, Assistant Collector, dated 6th 
February 1899, both of which are to be 
read as part of this Co&rüs judgment— the 
Assistant Collector's report from the wotüa 
"Report re Collector's ó*derdated 5th Janu- 
ary 1899"— thé answers to the points téfetred, 
omitting for the moment No. 1, are as 
follows:—(2) registered oconpancy tonavits 
pay at a rate under 6 annas the ctltivated 
bigha, which is appdtently the rate plaintiffs 


have paid out since last settlement, (3) 
the partition’ occurred ih S. 1919 
(A. D. 1862), or 20 years before è 


Wilson's settlement of 1882, (4) bb instancës 
are established. Аз ёо (1), the "trànslition 
of the wajib-ul-arz filed shows that -in 
paragraph 6 are "mode of breaking up Banjar”; 
the conditions were thht the owners -first 
and after therh ihe occhpany-tenants "shall 
have the right to break up waste. land 
and in the evbríb of their refudidg to do 
во, land will be given to another parton.” 
This cl&an&e їз  sSppeféntly originally 
inserted in the 1862 Settlement ahd re. 
peated in that of 1882. Its brodd ind’ 
obvious intention was to encourage the 
breaking of waste by owners, осспрапсу- 
and  outhidets pot in by tHe 
lambardar or owners in the ordér named. 
The condition suitél owners as it bbotight 
them income, and it suited Government 
and was no doubt inserted at the instance 
of the Settlement Officer in 1862 inogdbr 
to benefit Government to some sxteht by 
strengthening the village. Mr. Agnaty, the 
Collector, makes a great point in this tase 
that the twajib-ul-arz рага. related only to 
shamlat deh, not shamilai patti. Had thia 
been intended the intention woul? heave 
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been made clear, but from the omission 
and remarks just made, I am convinced 
that the waste referred to was waste generally, 
whether held by the owners composing s 
village or only & part of village. In 
this case the partition took place in Sambat 
1919 or A. Т). 1862, twenty years before the 
1862 entry was repeated in the 1889 Settle- 
ment. Here & question arises as to what 
. rights the breaking up of waste conferred. 

Evidently if the return about rent rates is 
correct, it did not per s put occupancy 
tenants breaking up the waste in aa high a 
category as that In which they stood with 
reference to their older acquired lands, for 


which tbey were recorded as occupancy- . 


tenants. It did not do во because other- 
wise they would have been entered in the 
annual papers as ocoupancy-tenante, and not 


as tenanta-at-will, and would have paid в: 


lower rent rate than 6 annas a bigha. 

As to the alleged agreement on which the 
tenanta rely, ib was, if made, oral, and 
cannot be proved. At the same time some 
such agreement was usual, so long as 
there was plenty of waste and a scarcity 
of tenants. Indeed it is on the face of it 
improbable that & man would break up 
waste without a guarantee of posseasion at 
a limited rent rate for at least a term of 
years: without such & protection it is incon- 
ceivable that the occupancy-tenants (plaint- 
iffa in this case) would have extended their 
cultivation. I understand that in the 
approaching Settlement there will be в large 
number of disputes of the present type, that is, 
the landowners will try to eject ocoupancy- 
tenants and others who have under a clause 
in the wajib-wl-ars, such as the No. 6 in this 
case, broken up cultivated waste, and the 
butamars will appeal to the wajsb-ul-ars entry 
as giving them occupancy rights. The 
reason why the question of status has 
become a burning one ia either increase of 
population or more probably, as here, the fact 
that сапа] irrigation is being or has been 
extended to the village. 


Oonsidering the fact that clause 6 only 
gave the right to break up waste, but 
is silent as to what status such butamari 
confers, it cannot be held that bwtamari 
per se confers an occupancy right. As to 
: whether if does not, must turnon whether 
or notat ihe time Ритага were scarce, 
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in в position, во to вау, to make their own 
terms, and the advantages of getting new 
land brought under the plough were great 
to the landowners. А  deaision on this 
point will partly depend on the rente taken. 
Applying the above principle to this case, 
it is clear that asthe village was barani— 
acanal is only now, I understand, being brought 
to it—and the demand for tenants great, up to 
1882 at all events, land personally broken up 
in or before 1889 and sinoe cultivated 
by occupancy-tenants must be held to reat 
in them as oconpency-tenants under section 
8, Punjab Тепапзу Act. This view I see 
is very much that taken by Mr. (Sir 
James) Lyall as Financial Commissioner in the 
Diwan Khera case, Appeal No. 5 of 1881-82. 

It follows then that these four revision 
petitions must be accepted. 


Parties are summoned. 
ORDER. 

Parties are present and each represented 
Ly Oounsel, Mr. Brown for Defendants 
and Pandit Sham Das for Plaintiffs. 
For the landlords it is urged that the 1882 
entry was в mere repetition and that had 
buiamari conferred occupancy righta that 
status would have been. recorded as held by 
the butamars, and further that as registered 
ocogpanoy-tenants pay at about -/81- a 
bigha and these men pay at -/5/- or 
about that, the reut rate shows that they 
have no occupancy rights. For the tenants 
the entry is appealed toand the fact is 
pointed ont that waste began to be broken 
up in 1879 and oontinued to be so broken 
until long after 1882. On the wholeit js 
pretty certain that no close inquiry pre- 
ceded the repetition of the old entry of 1862 
inthe “revised”  wajab-ul-ars of 1882, and, 
that the butamars were not in 1852 given 
oocupenoy-righie, because there was no judi- 
cial order conferring auch rights and the 
entry itself was vaguely worded. The oon- 
clusion to which I come is that each plaint- 
iff is entitled to ocoupancy-rights under 
section 8, Punjab Tenancy Act, in respect 
of all land broken up and since held by him 
or his predecessor-in-intereat in or before 
1882, and fhatin respect of land subse- 
quently broken, the question depends on 
the finding of facbas to in what year land- 
lords had occasion tosfop the further break- 
ing of waste in their own interest, that is, 
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in what year from any cause the созан 

changed from one for tenanteon any ‘terme! 
almost to one for land amongst tenanta at 
Buch terms as the landlords cared. то 
dictate. І accept all four applications г “and: 


dom, 


abt 
CT A 
za. 


T 


reversing the Collector'sorder, deoree plaintiffs: : 


occupancy-rights under section 8, injab 
Tenancy Act, in respect of all lan rokén 
' up by them or those from тһ: the 
present tenants inherit up фо 1882}- thie 


actual plots in each case having С noW-io 
be ascertained and decided by the Collect 
or or Assistant Collector; as to other 
broken up land, the question of fact has to 
be decided ví», the year in which land- 
lords ceased to find it to their -interest 
to get waste broken up by tenants with 
ocoupancy-rights. I refer now ‘all four 
casea for inquiry and decision, as the ques- 
tion of fact as regards each point Љав to 
be decided. I may add here that Counsel 
for defendants-landlords admits that- ih 
their case the fact that land was shamilai 
райх and not shamslat del, ів immaterial. In 
any case the landlords were very еу: ual 


Each party will pay his own costa through. 
out. 


- DIA 


MADRAS HIGH COURT. «= 
Brzcosp Civi, Аррялг No. 666 or 1913: | 
October 14, 1914. 
Preseni.— Mr. Justice Sedasiva Atyar and 
Mr. Justice Napier. 
JAGANADHA ВАНО AND OTHRRE— 
PLAINTIFFS -—ÀPPALLANTS 
Dersus 
RAMA ВАНТ anp отха, Ширки рант 


В.авронрантя. 
Limitation Асі (TX of 1908), з.19—5 ow pro- 


acknowledgment af liability. 
"Where an endorsement on the beck о? в promissory 
note written by the plaintiff and by the debtor 
ran as follows: “Ra. 1645-0 was in respect of the 
= note :” tat 


Held, that tho endorsement was a sufficient doknow- ' 
ent of liability under the note 
Limitation 

AAN 


the meaning of section 19 
Vievonatha Bontkasimgarao v. Ramchand ra Mardraja 
6,97 Ind. Osa. 744 17 M. І. T. 78, followed. ° 


x `1 


. reason to 'hóld that the third 
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n i Le ре against the decree of the 
Di 4 Court of Ganjam at Berhampore, in 
Appeal-{ Suit No. 817 of 1912, preferred against 
that ofjthe;Qourt of the principal District 
‚ Munsipdf- órhampore, in Original Suit No. 
459 of: 19447 

FAOTS. The facts and the questions of 
law bearing onthe case appear fully from 
the füllowing Judgment of the District 
Judge: us 4j; 

“The plaintiff ів the appellant. He sued 
to recovet Ha. 883-2-0, balance of principal 
and interest-due on a promissory note, dated 
llth March 1908, executed by the lst and 
second defendants i in his favour. - Defendants 
Nos. 8 to 6 are sued as the sons of the first de- 
fendant.. It--was alleged in the plaint 
that the .suit js not barred, as payments 
were made and endorsed оп the pro-note. 

2. -The-defendants admitted execution of 
the note ptt: denied the genuineness of the 
third endorsement but: tur which the suit 
would bé. “barred. It was admitted that 


, the first and ascond endorsements are genuine 
' and the only dispute wasabout the third 


endorsement-, The District Munsif held that 
the payment. and endorsement in question 
were not-proved to have been made and 
signed by first defendant. He also held that 
even if they ‘were proved the anit was barred, 
as admitted]. the bedy of the endorsement 
was written Љу the plaintiff and only the 
signature was alleged to have been made by 
1st defendant, and section 20 of the Limitation 
Act required. the fact of payment should 
appear in- "the handwriting ofthe debtor. 


8. Two points arise for determination: — 


1. "Whether the endorsement in. dispute 
was signed by the first defendant? 
2. If so, does it save limitation? 


As regards the genuinenees of the third 
endorsement, -there is the evidence of the 
plaintiff on; the one side and no evidence 
on the other. It is admitted that the 18% 
and 2nd; endorsements are genuine and they 
were also written by the plaintiff and signed by 
the party--who made the payment. І see no 
endorsement is 
not genuine, especially as the defendants have 
adduced no evidence on the. point and bave 
not even ventured to give evidence. The 
chief reason that is given by ihe" District. 
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Munsif is that the endorsément is not attested 
and that it is not usual for endorsements to 
be written by the oreditor unattested. , The 
District Munsif has not noted the fact that 
the two admitted endorsements are also 
written by the plaintiff and sre not 
attested. The District Munsif statéa that 
the plaintiff is в respectable man, but ів 
of opinion that there might have been a 
lapse of virtue on his part as the amount 
at stako is large. I am of opinion that 
there ів no reason to disbeliéve the uncontra- 
dicted evidence of the plnintiff, especially 
as the defendant? have made no attempt 
to show by comparison of signatures . or 
otherwise that the endorsement is not 
genuirie. 

5. ‘The next question is as to the legal 
affect of the endorsement. It is admitted 
that the body of it was written by plaintiff. 
Tt runs аз follows: “Ra. 167-i5-0 was paid 
in respect of (notu sambandw) the promis- 
sory note,” and is signed by the first defendant. 
Section 20 of the Limitation Act requires 
that in the case of part payment of the 
principal of a debt the fact of the part 
payment should appear in the han writing 
of the person making the same. Tn Banétshwar 
Mahanta v. Lakhikanta Mahanta (1), Dharam 
Dass у. банда Deci (2) and Joshi Bhatshankar 
v. Bai Parrati (3), it has been held that the 
whole of the entry relating to part payment 
should be written Ъу - һе person making it 
and that the mere signature o the pérson is 

ffieient.- : 
ЕТ? bas been held in Mudabhnsht Sesha- 
charlu v. Singara Seshayya (4) that å 
signature by & mark would, in cases where a 
could not write, be a sufficient 


тво _ suf 
араак with the re „of tion 20 
of the Limitation Act. In. Mappa Nayak v. 
Annamalai (5) it was held that the 


"mak of the payer subéotibed to an endorse- 


ment not itt the handwriting of the payér is. 


ficient to batiafy the pRóvisióts of séctioh 
20 of the Lithitatioti Act. Both thbse cdsds 
were thoké of ап illitetate ВаувЕ ahd it id cleat 
from the 1448 пөпі in Madhabhrisht Seshabhdriu 
у. Singarà Sealialjyd (4); which is followed in 


(1) 4 Ind. Cas. 321; б M.L.T 8b, 35 О. 818; 18 0, 
Wy 33 à. TIS; 4 A. L. J. 628 A. W. М. (1907) 263, 

3) 23 B. 246; 8 Bom. L. В. 894, 
TSI, 55. 
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ihecase of Ellappa Nayak v. Annamalai (5) 
that it proceeded on this fact. Their 
Lordships’ judgment runs as follows: “Wa 
consider that signature by a mark would be, 
under the circumstances, a sufficient compli- 
ance with the Act.” These decisions were 
followed in Jamna y. Jaga Bhana (6), where 
it was held that a mark put by an illiterate 
payer under an endorsement of payment 
would be a sufficient compliance with section 
20 of the Limitation Асі. 

7. In referring to the two Madras cares 
above cited, their Lordships in Mukhi Haji 
Bühmütula v. Оооетјі Bhuja (7) obgerve in 
their order of reference to the Full Bench as 
follows:— ‘It is enough to say that those cases 
do not apply tothe present case. In them the 
‘pérson ` making the payment’ could not 
write; and as far as possible the fact of the ` 
payment appeared in his handwriting.” The 
judgment of the Full Bench also proceeds on 
the ground that the Madras cases are outside 
the subject of the case they were dealing 
with. In Sanishwar Mahanta v. Lakhikanta 
Mahanta (1) their Lordships held that where - 
a debtor can write, it is impossible to hold 
that an endorsement written by another 


person signed only by the debtor is sufficient 


under section 20. 

8. The wording of section 20 of the 
Limitation Act is clear and unambignous 
and whatever reasons there might be to puta 
liberal construction onthe seótion in cases 
where the person making the payment is 
illiterate, there is-no reasoh to extend the 
principle 1614 down id the two Madras cases 
to case of persons who nre literate and write 
the endorsement of payment as well ab sign 
it. lam, therefore; of opinion that- the 
endorsement does not extend the period of 
limitation. . 

9. Itisargued by the appellant's Vakil 
that even if thé éndofsenleni is invalid under 
sectióh 20 df the Lintithtion Act, it will still 
save limitation ds an asknowledgment. The 
endorsement runs as follows:—‘In respect of 
thik noté páyniànt mhdë is Rs: 164-15.0." 
THéré is no &ckhowlédgment that ahjiling 
further will be due on the note after the 
endoreement and payment recited therein, 
and I Hdvé поб béen rbefetréd d aby cdse 
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ЗЇ, 76,7 Tad. Jor. 
(6) 28 Н. 26%; 6 Bom. L. В. 1031. 
(7) 28 О. 546 at p. 551. 
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where the mere fact that а certain sum has 
been paid nnd endorsed on a bond has; in the‘ 
absence of any words in the endorsement 
&eknowledging thatany more is due, been 
held to be an acknowledgment under section 
19 of the Limitation Act. In Shearman v. 
Fleming (8) it has-been held that the words 
‘a remittance of 40 bto old account,’ do not 
amount to aufficient acknowledgment ог 
liability. Lutchwmanan Chetty v. Мина Iburaki 
Marakkayer (9), where it was held that the 
entry "Rs. 50 paid" is not sufficient, is also 
in point. | 

10. Iam of opinion that the endorsement 
is not an acknowledgment within the meaning 
of section 19 of the Limitation Act.” 

Mr. O. S. Venkataghari, for the, Appellants. 

Mr. №. Srinivasacharri, for Mr. K. Narain 
Rau, for the Respondents. 

JUDGMENT.—Following the decision in 
Appeal No. 194 of 1911 [Viswanatha Santha- 
singarao у. Itamchandra Mardraja Deo(10)], we 
hold that there was a sufficient acknowledg- 
ment of liability under the promissory note by’ 
the endorsement, dated 7th February 1909 
(signed by the 1st defendant), to eutitle the 
plaintiff to take advantage of section 19 -of 
the Limitation Act. bi 

We, therefore, set aside the decree of the 
learned District Judge and remand the case 
for fresh disposal of the Appeal Suit No. 317 
for 1912 filed in his Court. Costs of this: 
second appeal will abide. 

Decree set aside; Case remanded, 

(8) 5 B. L. R. 619 . 

9)5 M.IL C BR 00, 

tà) 27 Ind. Cas. 744, 17 M. L. T. 78. 





, $c, in April 1912, 
. upon that the application for Probate must 
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' mado tho applcant guardian till majonty of ihe 
person jof, the minor and gave all tho pro to 
his charge, dirpdting him to pay off all testotor's dobis 
and to .givó maintenance to the testator'& wifo and 
whero daring tho pendenoy of the probate procecdings 

tho minor beneficiary died 
Held, (1) that both the Will and tho codjeil wero 
genuino dotufnonts and tho fuot that they wero nut 


407 and Gopal Des 
657, 10 C. W. N. 


registered did not render them suspicious, 
15) that if tho codicil did make tho applicant. 
executor, thou ho must havo Probato irrespective of 
the poeaible effect of the minor’s death; 

Musammat Bali v. Musammat Hussain. Bibi, 65 T. 
В. 1894 and Indar Каган v. Onkar Lal, 10.1ий. Cus. 
80,20 P. H. 1912; 14) P.L. В. 1911; 288 P. W. R. 
1811, followed. - 

(3) that the direction in the Will making tho 
applicant guardian of the minor beneficiary djd not 
m&ke-him an oxecutor and was not sufficient for 
grant of Probate. 

Beshamma v. Chexnappa, 20 а. 

Agarwala v .Bujree Der, 88 О. 
682, followod. : 

Miscellaneous first appeal from the order 
of the District Judge, Lynllpur, dated the . 
3rd. March 1913, rejecting the application 
of the objectors. ‹ ' 

Hai Bahadur Pandit Sheo Nurain, for the 
Appellants. Р 

The Hon'ble Mr. Muhammad Shafi, К. B., 
and Dakhshi Tek Chand, for the Respondent. 

JUDGMENT.—These two appeala—Nos. 
637 and 2407 of 1913—are intimately con- 
nected. Sardar Sohan Singh, respondent in 
both appeals, having applied for Probate 
of the Will and codicil, dated respectively 
llth May’ 1?10 and 21s& August 1910, of 
the late Sardar Natha Singh, -various per- 
sons lodged careats. The principal bene- 
ficiary under the Will and codicil was 
testator’s minor son, who died during the 
pendency of the case in the Court below, 

It was objected there- 


: abate in consequence of the boy’s death, but 


PUNJAB CHIEF COURT. 
Finsr Civit MisceLLANEOUS Appeat No. 637; 
or 1913. 

Kebruary, 15, 1915. 
Present:—Justice Sir Donald Johnstone, Кт. 
ANUP SINGH ayp otitrs—Onsscrops— 

р APPELLANTS ' 

С census 
БОНАМ SINGH-—A»rPLICANT—HES8PONDRXT. 

Probate and ‘Administration Act (V of 1881), за 6,7 
—Wi and codicil in favour of minor son—Daath of 
nunor—Right of executor to Probate~ Guardian of 
minor, tohather can tale Probate. 

Where the principal bonefloiary under а Will. 
and codiolf was the tostator's minor son and the codicil 


in an order, which is the subject of the 
earlier of; the. two aforesaid appeals, the 
learned District Judge held that the “ap- 
plication did поё abate. The application 
case was then proceeded with,‘and on 30th 
August 1913, the same Court. granted Pro- 
bate and ordered Anup Singh, objector, to 
pay Rs. 500 costs. This order has led to the 
filing of Appeal No. 2407 of 1918. I have 
heard the two appeals argued together and 
will dispose of- both in one judgment. 

Mr. Bheo Narain, on behalf of-Anup Singh 
and others, objectors, argues the case under 
four heads, namely ;— І tee 
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(4) Is the Will with codicil genuine and 
enforcible, t.e., was it really executed by the 
late Sardar Natha Singh and was is of 
sound disposing mind at the time P - 


(34) Сап Sardar Soban Singh be properly 
described ag an executor and so be held 
entitled to ask for probate? 

(їз) Does not the death of the minor 
aforesaid deprive Sardar Sohan Singh of all 
locus бами P — , 

(sv) In any case is not Ha. 500 an 
excessive sum as costs against Anup Singh P 

As regards (s) I have read the evidence. 
Certain respectable persons, not shown to be 
interested in Sohan Singh, applicant, or to 
have any reason for speaking falsely іп 
his favour, have testified that the Will 
was executed in their presence by the late 
Sardar Natha Singh when in possession of 
his senses. Similarly witnesses of the 
same type testify to the execution of the 
codicil On the other hand, evidence has 


been given that the man was very ill and. 


was not in his senses.’ Further Mr. Sheo 
Narain argues that, if these documents had 
been genuine, they would haye been 
registered. In my opinion there is no 
good reason for doubting the genuineness 
of either document, one point very strongly 
in favcur of applicant being that Mr. Sheo 
Narain admita that, whereas by the Will 
some property was left to him, by the 
codicil this was taken away and he was 
merely made guardian of the minor. This 
does not look like fraud or undue influence 
on the part of the applicant. I hold that 
both documents аге genuine. The testator 
was undoubtedly very ill, and I see no 
fore in the argument that the non- 
registration of them renders еза suspicious. 
It was probably out of the question for him 
to travel to the Sub-Registrar’s office. 
At the same time prima facie & man dying 
of gout is not out of his senses some wooks 
before his death. 

As regards (it) I have read ,the two 
documents (Hxhibits Pl and P2). In the 
former, applicant is merely a legates: in 
Ње latttr he comes, directly and indirectly, 
into сіапве (c) which gives althe property 
to the charge of applicant, except one 
square bequeathed to Sundar Singh, and 
makes applicant guardian till majority of 
the person of the minor ; (d), which directs 
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&pplicant to pay off all teatator'a debts ont 
of the property in applicant’s charge ; (в), 
which directs that maintenance be given to 
Musammat Harnam Kaur, (опе of the wives — 
she is now dead), who is to stay with the 
minor; (f) under which up to Re. 1,000 is to 
be spent on the marriages of Musammat 
Bibi Banto and Musammaz Basant Kaur. 

The question is whether thia makes him 
an executor or whether he was merely to 
be guardian of the person &nd property of 
the minor. 

I have been referred to several authori- 
ties, (see  foot-note*) which I have 
read. Probate can be granted only to an 
executor appointed by the Will—eection 6 
of the Act. An executor means “a person to 
whom the execution of the last Will ofa 
deceased person is, by the testator’s ap- 
poinment, confided” —see section 9. “Hxeou 
tion ” is not defined. Appointment may be 

-express ог ‘by necessary implication, ' 
section 7. Here there is no express appoint- 
ment, and I very much doubt whether 
Sohan Singh was made exeoutor by neces- 
кагу implication. The IJUustrations to nec- 
tion 7 are clear cases and- do not help 
here. There is in the Will proper not the 
smallest indication of exeoutorship in Sohan 
Singh. The codicil was executed after the 
gon was born. Question (из) above I mast 
decide on the lines laid down m Musammat 
Bak v. Musammat Hussain Bibi (1) and 
Indar Narain v. Onkar Lal (2). Tf the codicil, 
as it stands, makes Sohan Singh executor, 
then he must have probate irrespective of 


0) 55 P. В. 1894. 
(2) 10 Ind. Оаа. 130, 20 Р.В. 191% 141 P.L. В. 
1011; 238 P. W. R. 1911. 





eo) Hamabai v. Bamanji Nasarvansi, 7 В.Н. O B. 
64 With: Bai v. Ооз Kheraj, 26 В. 57 ; 4 Bom. L. 
В. ^g 8) Monohur kukerjee, In tho matter of, 5 0.756; 6 
О. І. В. 228, (4) Војо Ohunder v. Ray Kumar Boy, 6 О. 
WN 810 (5) Vittal Does, Жз parte, 15 М. SS (Cachan: 

жа v. Ühexnappa, 20 М. 487; (Т) Kuppayommal-v. Am 

mani mmal 22 М. 345; (8) Gopal Das dgarwalla v. 
Budros Das, 88 О. 657; 10 C. W. N.682; (9) Ocurjon, In 
the goods of, 250. 65, (20) Radhila Mohan Bett, In the 
. 563; (11) Red Ba, i) 
12 


1804, (18) Indar Narain ү. Onkar Lal, 
180; 20 P. R. 1012, 161 P. L. Е. 1011, 238 Р. W. В. 
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“the possible effect of the minor’s death, 
which is & question outside the scope of this 
proceeding. 

Of the rulings quoted in the" Toot-note 
aie the second, fourth, ninth and tenth 
need no discussion, being obviously of 
little or по use here. The .tenth is 
& case of a universal legatee, held exeoutor-on 
this account plus a direction to pay debts, 
and the rest are Buch clear cases, each based 
on ita peonliar facts, as to afford no general 
guidance. Of the remaining seven cases 
three vis, Hamabat v. Nasarvanji (8), 
Monohur Mookerjee, In the matter af 
(А) and Kri Das v. Mohim 
Ohandra Duit (5), are in favour of respondent- 
applicant. In the first, a wife is appointed 
quardian of testator’s miner children in order 
that of all his property she should carry 
on the management (until his youngest son 
should attain 22 years of age) and in the 
testator’s name the management of his firm. 
In the second, the head-note is defective. 
It is not a sufficient © description of the 
Will there that А was to.receive and ‘pay 
the teetetor's debts and to get in and 
distribute his personal estate. 4 was to 
reosive the profits of the entire properties 
mentioned in the Will for nine years after 
testator’s death, and to pay therefrom all 
debts and legacies; and testator'a other 
sons were not entitled to claim any ^jf 
those profits or to call for accounts; and 
at the end of nine years A was to make 
over the properties aforesaid to certain 
specified persons. In the third, the testator 
appointed his wife shebas! to an idol and 
to administer the rest of his estate. In 
all these cases it was heli that an exeoutor 
‘had been appointed by implication; but 1 
am unable to sea that the facts tally with 
those before me. 


Of the cases per conira Vittal Doss, He 
parte (6) is & case where the Will merely 
made two sons universal legatees and it 
was ruled that they were not executors by 
implication. This ruling seems at variance 
with Radhika Mohan Seti, In the goods of (7), 
tenth in fovt-note, but I do -not think 
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I need decide between the two. Even if 
the Bengal ruling is the more oorrect,— 
it ia distinguished in the Madras ruling—- 
the facts here are quite different. Seshamma 
Ohennappa (8) ів a case that seems to me 
exactly in point, a case of persons appointed 


.to take care of an estate during the minority 


of f son to be adopted and to provide for the 


Inaintenance of persons. named. The Will 


there did not expressly include a direction 
to pay debte, butit included all that is in 
clau&es (c) and (е) of the codicil before me, 
and the direction to pay debts yras olearly 
implied in the words "to take care” of the 
estate during minority of the beneficiary. 
Gopal Das v. Budros` Dass (9) lays it down 
that words in & Wil making persons 
“trustees, +. в., guardians and next friends” 
are not sufficient for grant of probate. Kup- 
payommal v. Ammani Атта] (10) does not 
help rouch: in it & direction in & Will that 
petitioner should out of cértain property 
pey certain debts, did not entitle her to 
probate. I follow Seshamma v.. Ohennappa 
(8) and Gopal Dass v. Budree Dass (9), er 
find against the petitioner, who, in my 
opinion, is no executor. | 
The appeals are accepted and the grant 
of Probate, together with order that the 
objector do pay Ба. 500 coste, is cancelled 


with costa мел Pleader's {өө 
Вв. 100. ` 
Appeals accepted, 
(8) 20 м. 487. 
(8) 33 O. 657; 10 O. W. N. 602. 
(10) 22 M. 345, 


OALOUTTA HIGH COURT, 
Cryin Hora Nisi No. 1009 or 1914. 
' December 14, 1914. 
Present; —Mr. Justice D. Ohstterjee and 
Mr. Justice Chapman. 
BHULU BARDAN AND OTHRRS— DNFAREDANTS 
x cr 
\ 
MAYAN JAMADAR— Pun — 


Орровтти Parry. 
Рэні Bmail Causes Cowrty Act (IX of 1888), s 
—Jwurisdsction —Bengal, Assam amd N-W. P. teil 
Courts dt (XI of 1887), 418.  : 
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In abaenco of the second Munsif on leave, the District 
Judgé/àgsigned the Bmall Cause Court oases of the 
весоцф Аал в jurisdiction to the 8rd Hunaif In one of 


those cases the 8rd Munzif made an order undor £eotion . 


23 of tho Small Cause Courts Act, that the caso in. 
volved complicated questions of title and should bo спой 
by the Court ín its ordinary jurisdiction and that as 
he liad not the local jurisdiction to try tho caso, it 
should go to tho Court which had tho local juris. 
diction. The second Munsif, who had by that time 
returned, disrogarding the said order of the third 
Munaif tried the mult as & Small Causo Court caso and 
decreed it 

Held, that the action of the scoond Munsif in trying 
tho case as а Small Oause Court sut within his Juris- 
diction, notwithstanding tho order under section 28 
by the third Court, was incompetent and illegal. 

In the matter of Rule Nisi No. 1009 of 
1914, issued, by this Court under seotion 25 
of the Provincial Small Causes Courts Act 
and section 115 of the Code of Civil 
Procedure; and 

In the matter of Small Cause Court Suit 
No. 531 of 1014 of the Munsif, second Court, 
Diamond Harbour, exercising the powers of 
a Court of Small Causes. , 

Babu Nagendra Nath Ghosh, for the Peti- 
tioner. 

Babu Girija Prosanna Roy Chowdhury, for 
the Opposite Party. 


JUDGMENT.—The cause of action of the 
suit giving rise to this Rule arose within 
the jurisdiction of the second Munsif at 
Diamond bour. The gentleman occupy- 
ing that position took leave and there waa 
an order by the District Judge assigning 
the Small Оаа Court cases of his jurisdic- 
tion to the third Munsif at Diamond 
. Harbour. This case, therefore, went to the 
third Munsif of Dimond Harbour. On the 
29th April 1914, he made &n order under 


section 23 of the Small Canse Conrts Act: 


that the case involved complicated questions 
of title and should be tried by the Court 
in ita ordinary jurisdiction; and that as he 
had uot the. local jurisdiction to try the 
casa it should go to the, Court which had 
the local jurisdiction. ‘Dhis case, therefore, 
went to the second Munsif who had by 
that time returned. The learned second 
Munaiff, digregarding the order’ of, ‘the 29th 
April 1914, made by the third. Munsif ‘under 
section 28 of the Small Cause Courts Act, 
tried the suitas a Small Cause Court case 
and decreed it. The present Rule was 
obtagied by the.defendauts, оп. the ground 
that iu the face of the order nudeér section 
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23 made by a Court of competent jurisdic- 
iion the trial was incompetent. 

It Ча contended by the learned Vakil who 
appears to show cause that the order, dated 
the 29th April 1914, was without jurisdic- 
tion nnd, therefore, the trial was competent. 
The gound of this argument is that the 
second Munsif who took leave’ returned from 
leave in February 1914, and that with his 
return: the order of the District Judge 
transferring the local jurisdiction to the 
third Munsif in respect of Small Cause Court 
cases was at an end. There is nothing 
before us from which we can find that the 
order of the learned District Judge assign- 
ing the jurisdiction to the third Court was 
thus limited, But even if it had been so 
limited, we think thnt under section 18 of 
the Bengal, North-Western Provinces and 


Assam Civil Courts Act the order passed - 


by the third Mnusif upon а case pending 
before him would not be incompetent not- 
withstanding tbat the jurisdiction in respect 
of it had not been assigned to him at that 
time by the District Judge. Whother, 
therefore, the order assigning the jnrisdic- 
tion to the third Conrt was limited to ihe 


period of the leave of the Second Munsif or ^ 


not, we think the order passed by the third 
Oourt, on the 29th April 1914 was a com- 
petent order and the second Munsif who 
came into the case subsequently could not 
as a Court of concurrent jurisdiction act 
in defiance of it. Wethink, therefore, ~the 
action of the learned second Munsif in trying 
this case as a Small Cause Court suit within 
his jurisdiction, potwithstanding the order 
under, ‘section 28 by the third Court, was 
incompetent and we set aside the decree and 
direct that the case be sent back to that 
Court to be tried in accordance with ‘law. 
The Rule is made absolute with coste. We 
assess the hearing fee at one gold полит. 
Tule made absolute. 
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MADRAS HIGH COURT. 
OzraimAL Bis Аррилі, No. 74 or 1913. 
December 15, 1914. 
Present:—Mr. Justice Ayling and 7 

Mr. Justice Hannay. 
Hajes ABDUR RAHIMAN SAHIB 
AJOOUBRD —ÀPPRLLANT 
tersus 
Tua OFFICIAL ASSIGNEE— 
Oox PLAINANT — HESPOXDRXT. 

Presidencg Towns Insolvency Act (III of 1909), ss. 
48 (4), 103 - Offence under s. 108, esseutial element of 
— Inferenos — Conviction, when sustaened., 

In order to constitute &n offenoe under seotion 108 
of the Presidency Towns Insolve Act, the intent 
to give undue preference or the divisible 
azsots is cesontial and unless it is shown that that 
із the natural result of an accused person’s action such 
an intent cannot be inferred. 

Where an accused (a member of a firm declared 
insolvent), under rights given to him under section 
40 (4) of the Presidency Towns Insolvency Act, 
kransferred to his wife property in consideration of the 
private debts owed by him to her and where the 
existence of the fraudulent intent requisite for sa 
conviction for an offence under section 108 (b) ів not 
established, no conviotion ог an offence under thai 
section oan stand. 

Appeal from the judgment ard order of 
the Hon’ble Mr. Justice Bakewell, dated the 
14th October 1918, made in the Original 
Insolvency Jurisdiction of the High Court in 
Insolvency Petition No. 205 of 1910, in the 
matter of P. M. Hnayathulla Sahib and 
others, Insolvente. | 

Mr. M. D. Deva Doss, for the Áppellant. 

Mr. J. О. Adam, for the Orown. 


JUDGMENT.—The appellant haa been 
convicted of an offence under section 108 
of the Presidency Towns Insolvency Act in 
relation фо a sale-deed, Exhibit A, execnted 
in favour of his wife, Jaina Bi, on 18th 
October 1910, in respect of certain immove- 
able ancestral properties of his, on the 21st 
November 1910. The firm of P. M. 
Ensyathulla Sahib and Co., of which appellant 
wasa partner was adjudged insolvent and 
the charge against the appellant is that he 
executed Exhibit A fraudulently with intent to 
give an undue preference to his wife over other 
creditors of himself or his firm, or to diminish 
the sum to be divided among such creditors. 

We may stateat once that we have not 
been referred to any evidence indicating that 
the appellant had other private creditors: 
and that the only insolvency proceedings are 
against the firm above named, 
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Exhibit À recites that- the oonsideration 
for the sele was a sum of Rs. 7,000, which the 
appellant had applied to his own purposes 
out of amounts recovered by him on his 
wife's behalf in execution of a partition 
decree in Original Suit No. 118 of 1908 on 
the file of the Madras High Oourt. It is not 
disputed that the appellant so recovered 
about Rs. 25,500; and under a power-of- 
attorney from his wife, deposited the money 
in the insolvent firm opening an account in 
her name. This was in 1908. At various 
times, this acconnt was debited with sums 
aggregating Ra. 11,884-8-10. According to 
the appellant, only Вв. 4,307-12-9 of this 
amount was really apent on his wife’s behalf, 
the balance of Rs. 7,926-12-1 being utilised 
for his own purposes without her consent or 
authority. This sum of Bs. 7,026-12-1 
is identified with the round figure of Rs. 7,000 
mentioned in Exhibit A. н 

There can, we think, be no doubt that all 
those withdrawals were made by the &ppel- 
lant as his wife's agent, and that the firm is not 
liable for the amounts withdrawn. This 
latter view is also taken by the learned Judge 
who convicted appellant. 


Now, if the items making up this total of 
Hs. 7,026-12-1 were really applied by the 
appellant to his own purposes, it seems to us 
the charge must fail: and it would make no 
difference whether they were so applied with 
his wife's consent or without it. For in 
either case he, in his private capacity, would 
be accountable to her for this money; and 
under section 49 (4) of the Act, his private 
property would be primarily applicable to the 
satisfaction of such claims, and only the 
surplus would be dealt with as partnership 
property. In view of this provision of law, 
it could not be said that, in executing Exhibit 
A, appellant had given undue preference to 
his wife or diminished the amount to be 
divided among the partnership creditors. 


The learned Judge, who oonvicted the 
appellant, has dealt with the matter from the 
point of view of criminal embezzlement 
which, indeed, seems to have been the line 
of defence mainly, if not solely, relied on 
before him; and has rejected this plea on the 
ground that want of authority for the appli- 
cation of the money to the appellant’s private 
purposes has not been proved. We do fot 
understand him to have determined whether 
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*&8'& fact the money was applied fcr the 
benefit of appellant or of his wife. 
In the view which we are disposed to take, 
the question of authorisation is immaterial. 
The  Orown Prosecutor argues that, 
nevertheless, the burden of proving that the 
money was applied to the appellant’s own 

- purposes rests on him (appellant) and that 
if he fails to discharge it, it must be taken 
that. there was no such application, that 
the money was applied for the benefit of 
his wife and that he was not accountable 
to her for it. This argument would have 
force if the facta prima facie constituting an 
offence under section 103 (b) were proved 
and the appellant was seeking to show that his 
action was to restore the consequences df 
his previous breach of trust, and that his 
real “governing motive" was not fraudulent. 
But it cannot prevail in the present сьве. This 
ія & criminal prosecution and the prosecution 
must make out the facts primarily necessary 
to constitute the offence. A ri from the 
interpretation of the word ‘fraudulently” 
in section 103 (Б), the intent to give undue 
preference or diminish the divisible assests is 
essential; and unless it is shown that this was 
the natural result of the aconsed person's 
action. it is difficult to see how such an intent 
can be inferred. 

' There is no evidence to contradict the 
appellant’s statement of the application of 
the Ra. 7,026, and his Wakil is able to refer 
us to at least one item of Rs. 509 on 
7th April 1909 which appears to have been 
passed straight to his own private account 
from that of his wife. 


We must set aside the conviction and sen- 
tence and direct the release of appellant. 
Oonviotion sat aside; 
Accused set at liberty. 


PUNJAB OHIEF COURT. 
Өш Revision Риаттттох No. 658 or 1014. 
July 17, 1914. 

Present: —Mr. Juss Johnstone. 
BEGA SINGH AND oruses—Perrmonsrs 
toraus 


EMPEROR—PaosEoUTOR— RESPONDENT. 
Crüginal Procedure Code (dct V of 1898), аз. 110, 121, 
514— Forfeiture of security bond in a separate proceed. 
tag, tf hen not allowed, 
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Ifa Oriminel Court, knowing that the. nti 
charged before it is under security to be good 
behaviour, in sentencing that person in the-vese before 


it is not competent for that Oourt or any other Court 
in a subsequent and separate proceeding to take such 


steps. 
Emperor v. Mowaz,18 Ind. Oes. 403; 18 P. R. 1918 


Or, 7 Р. W. В. 1918 Or; 14 Or. L. J, 67; 89 P. L. В. 
1018 (F. B.), followed. 


Petition, under section 439 of the Oriminal 
Procedure Code, for revision of the order of 
the District Magistrate, Amritsar, dated the 
17th February 1914, varying that of the 
Magistrate, first Class, Amritsar, dated the 
4th August 1913, and ordering forfeiture of 


security. 

Mr. Nthal Ohand Mehra, for the Peti- 
tioners. 

Mr. Bevan Petman, for the Respondent. 

JUDGMENT.—-Bega Singh was, оп the 
22nd November 1911, found in possession 
of a chari. He had already been bound 
down to be of good behaviour for one yoar 
in the sum of Rs. 500 with two sureties, 
Santa Singh and Chanda Singh, about eight 
months previously; and, before the term of 
his bond had expired, he was convicted for 
possession ‘of the chari aforesaid and 
sentenced to two yeara’ rigorous imprison- 
ment under the Arms Act, the sentence 
being, however, reduced to one year by the 
Chief Court.* In its judgment in the Chari 
caso the Magistrate gave a very heavy 
sentence, because, to use the Magistrate’s own 
words, “The accused is a notorious badmash 
No. 10. He has been twice bound under 
section 110, Criminal Procedure Code, and 
it seems that he is the leader of badmashes," 
and so forth. Further, if the statement of 
Bega Singh himself ofthe 9th April 1918 
in that case is read, it will appear that the 
Magistrate was not unaware that the man 
before him was under security. Emperor -y 
Мошаж (1) is authority for the proposition 
that if a Criminal Court, knowing that the 
person charged before it in under xecurity to 
be of good behaviour, in sentencing that 
person in the case before it, makes no 
reference ію апу senfiscation of security and : 
takes no steps towards its confiscation, it is 


not competent for that Court or any Oonrt 
(1) 18 Ind. Cas. 408; 18 P. R. 1913 Or; 7 P. W. В. 
1918 Or.: 14 Or L. J. 67; 80 P. L. R. 1918. 





*The order of the Chief Court is roportod in 24 
Тра. Cas. 573.— Fd, 
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іп a subsequent and separate proceeding to 
take such steps. It appears that this ruling 
exactly covers the present case, for the 
Magistrate, though he knew that Bega 
Singh was on seeurity, took no steps, and 
nothing was done until,” some time later, the 
Police moved the Magistrate to confiscate the 
bond. 

. Mr. Bevan Petman, the learned Govern- 
ment Advocate, while not altogether approv- 
ing of the Fall Bench ruling ‘aforesaid, has 
intimated that he is unable to resist it in 
the present case. It ia unnecessary, there- 
fore, to discuss the remaining grounds for 
revision, for a finding on the above matter 
in favour of the petitioners settles the case: 
I should remark, however, that Mr. Bevan 
Petman seeks to draw some distinction 
between the case of Bega Singh himself and 
that of the sureties. But the Full Bench 
ruling aforesaid, and the rulings upon which 
the Judges then relied, do not seem to me 
to afford any warrant for any such distinc- 
tion. For these reasons I allow this revision 
and cancel the order of forfeiture. 


Reriston allowed. 


ADRAS HIGH COURT. 
Cartman Аррвлг No. 104 or 1914. 
August 3,1914. ` 
Preseni:-—Mr. Justice Oldfield. 
MAHAMMAD KHA8SIM—PBRIONER— 
APPELLAAT 
versus 
EMPEROR— Opposita PARTY. 

Penal Code (Act XLV of 1860), s. 802—A[urder— 
Giroumetantial evidewoe — No direct evidenoe—Con- 
wiotion, tchether legal. à 

7 Тр a murder case stross can be fairly laid on the 
, &baenoe of direct proof and the nature 
of the prosecution case. But where the evidence 
points tothe accused alone and admits of no reason- 
ablo doubt, the accuset can rightly be convicted. 


Appeal against the order of- the Court of | 


Sbasion of the Cuddapah Division, inr Case 
No. 5 of the Oalendar for 1914. 


This appeal coming on for hearing on 


the Sth Juno 1914, upon perusing the petition . 
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of appeal and the record of the evidence 
and ‘proceedings before the Court of Session, 
and upon hearing the arguments of Mr. 
О. Madhavan Nair, Counsel (amicus curt) 
for the Prisoner, i Mr. J. О. Adam, for 
the Public Prosecutor, on behalf of Govern- 
ment, and the caso having stood over for 
consideration till the 14th July 1914, the- 
Court (Ayling and Seshagiri Aiyar, JJ.) 
delivered the following ` 
JUDGMENT. 

Атыма, J.— Appellant has been convicted 
of ihe murder his wife, Sahib Bi, a 
young woman of! 20, living with him in the 
village of Vontimitta, about 15 miles sonth- 
east of Cuddapah. 

There can be по doubt that the deceased 
was: brntally throttled by some one on 
the night of June 23rd 1913 and that her 
body was found abont. daybreak in an 
inner room of her husbend's house. 

According to the evidence there were 
no jewels on the corpse, but the jewels 
usually worn by deceased were produced by 
appellant’s brother (prosecution witness No. 
0) from a pot in the honse. How they got 
there or whether she was wearing them 
before retiring to rest, is uncertain. Pro- 
secution witness No. 5 deposes that he 
found them in the pot; but his original 
statement was tothe effect that he himself 
took them from the body and placed them 
there. However this may be, it seems clear 
that robbery was not the object of the 
murder : and І may stato here that. no 
motive bas been suggested for the commis- 
sion of the murder by any person except 
appellant. . 


The evidence against the appellant is 
entirely: cricumstantial, and by its nature 
requires very careful scrutiny and oon- 
sideration. As regards the relation -of the 
appellant and deceased, there is evidence 
(which I see no reason to discredit) to the 
effect that the couple, who had been mar- 
ried about а year and a half, were, at any 
rate occasionally, on bad terms. The appel- 
lant is said to have been violent to his 
wife, and there is some evidence to show. 
that he tried to induce her to get money 
for him from her people who lived at 
Cuddapah. .. 

Tt is beyond dispute that on the evening 
of June 28rd, her uncle prosecution witness. 
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No. 1, arrived trom Cuddapah with the in- 
tention of taking her to her parents there, 
and I see no reason whatever to doubt the 
evidence of this witness and prosecution 
witness No. 2, the girl's mother, that she 
(prosecution witness No. 2) sent him be- 
cause she had heard of fresh ill-treatment 
of the girl. Onhis arrival she was found 
not in her husband's house, but in that of 
his great-uncle (prosecution witness No. 7). 
He mays she had simply come to his house 
for dinner in connection with some festival. 
But there are passages in his evidence, and 
particularly with reference to his refusal to 
send her back with her husband at the 
latter’s request, which strongly suggest that 
she had teken refuge with him to escape 
sppellant/s ill-treatment. 


' Anyhow there is a consensus of evidence 
that on prosecution witness No. l's arrival 
the girl returned to her husband’s house 
with him (prosecution witness No. 1) and her 
husband, it being understood that all three 
were to leave for the Ouddapeh side by train 
either that night or early next morning. 
From prosecution witness No. l's evidence, 
i$ would appear that all three were to go to 
Onuddapeh. But prosecution witness No. 6 
says appellant proposed to leave his wife 
there, and go on to Kundapur, some 50 
miles further up the line, to buy tobacco 
for trade. Appellants brother in the Ses- 
sions Oourt went to the extent of deposing 
that appellant actually left Vontimitta by 
the 9-24 Р. м, train and did not sleep in- 
the house at all. This, however, is oontras 
dicted by his earlier statement, Exhibit H, 
in which he stated in the most’ specific 
fashion that appellant slept in the house 
that night. The train by which prosecu- 
tion witness No. 1 came, only arrives at 
Vontimitta at 8-22 р, м. І have no doubt 
that this statement of prosecution witness 
No. 5 in the Sessions Oourt is a falsehood 
introduced to help hia brother. 


Prosecution witness No. 1 says he propos- 
ed to start by the mail (at 1-55 a.m.), but 
was persuaded by appellant to wait till the 
morning train (6-18 a. u.). He says appel- 
lant and deceased, then apparently on 

.friendly terms, retired to the inner room, 
whil8 he slept on the verandah. He hoard 
nothing in the night. But next morning 


-very strange and inooherent fashion. 
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and when he entered the room he found 
Sahib Bi lying dead and her husband 
(appellant) gone. 

He at once sent a wire to her parents (Er- 
hibit D), while the village Munsif and Police 
were soon on the spot. Ап inquest was held 
the same morning (vide Exhibit M), 

Appellant was not seen in the village and 
was not arrested till a week later (July lat) 
when he was arrested in в train. 


He has declined to make any statement 
either in the Magistrate's or the Sessions 
Court: and his appeal petition also contains 
no suggestion explaining his absence or 
any of the facts appearing against him. 
He cited no witnesses. It has been sug- 
gested by the learned Counsel who argued” 
the case for him at our request, and to 
whose assistance sve are much indebted, 
that he really did depart by himself to 
Kondapuram, if notin the evening, at any 
rate by the mail, and that his wife was 
murdered by some one after he left her. 
I . have carefully: considered this sugges- 
tion. It seems to me most improbable. 
If appellant had really gone to Kondapuram 
on business and stayed there knowing 
nothing of his wife's death, it shonld be 
perfectly easy to adduce evidence io that 
effect of people who had seen and had 
dealings with him there. Nothing of the 
kind is forthcoming, and in its absence I 
think it is not too much to say that appel. 
lant absconded before the discovery of the 
murder, 


There is some evidence to show that 
appellant posted in the train on June 
24th a postcard, Exhibit E, worded in a 
The 
Sessions Judge says that in it he “exults 
more or leas in the death of his wife. " 
I cannot extract anything яо. definite as 
this from the document, which simply 
suggests that the writer was beside him- 
self. But itis not at all the sort of com- 
munication likely to be sent by a tobacco 
merchant going about his business and 
knowing of no special cause for disturbance. 
I do not, however, attach much weight to 
this document. The only other evidence 
bearing on appellant’s movements is that of 
prosecution witness No. 14, who says he 
saw him, not at Kondapuram, but аё Yerra- 


en trying to arouse them |е got no answer, копа where he messed and left some 
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property at the witness’s hotel. 
does not fix the date. 


But he 


Now if we accept the evidence of prosecu- 
tion witness No. 1 as to the circum- 
stances under which appellant and 
deceased retired to reat, and couple it with 
the fact that next morning deceased was 
found dead and appellant abaconding: if 
these facta are considered in the light of 
the relations of the parties and appellant’s 
omission to furnish any explanation for his 
disappearance, I think в Court is justified 
in concluding that appellant, and no other, 
was the murderer. À 


What was the immediate cause of the 
crime it is impossible to say. It is not 
essential to believe that appellant went to bed 
intending anything of the kind. It is more 
probable that a fresh difference occurred bet- 
ween the pair, possibly because she refused 
to get him the money he wanted, or possibly 


he may have changed his mind as- to. 


allowing her to go to her people, or tried 
to extract some promise from her. But the 
fact that we are reduced to speculation in 
this respect need not stand in tho way of 
appellant’s conviction. There is quite enough 
on record to show that the relations of 
the parties were such that a murderous 
attack by appellant on deceased ina fit of 
passion entails no great improbability. Much 
of course depends on the oredibility of 
prosecution witness No. 1; and appellant’s 
Counsel has naturally laboured to show that 
his evidence cannot be trusted. No personal 
animus is alleged against him, but it is 
suggested that he has to throw suspicion 
on appellant to avoid being suspected himself. 
1 have carefully considered his evidence in 
the light of this theory, and can find nothing 
to support it. His evidence seems to me 
to bear every impress of good faith, and 
at no single point has he gone ont 
of his way to strengthen the case against 
appellant. On the contrary, he has made 
admissions which he would never have made 
if this theory were true, e.g., he has admitted 
that he bad no personal knowledge of 
previous quarrels, that appellant did not 
object to his wife going to Ouddapah and 
even that the two were “friendly ‘and 
cheerful” when they went to bed. А man 
trying to throw suspicion from himself on 
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to the appellant would certainly not have 
made this last admission. 

The other grounds on which’ evidence is 
attacked are also unconvincing. It is ssid 
that if he had slept where he says he did, 
he must have been awakened by the girl's 
cries. I do not think this is so. Nothing: 
need have passed, which would necessarily 
awake a heavy sleepsr, and: indeed it is 
clear (unless we are to :ајесь this witness’s 
evidence as entirely falso) that he did sleep 
through the murder, whoever it was that 
committed it. There is no reason why this 
witness should say he slept on the verandah 
unless he really did во. І can see nothing 
improbable’ in his calling appellant’s brother 
(prosecution witness No. 5) before entering 
the room. Appellant was evidently a violent- 
tempered man; and prosecution witness 
No. 1 may well have been nervous of 


-irritating him. He was not cross-examined 


on this point in the Sessions Oourt; but 
jn his first statement (Exhibit B) he said 
that when he asked prosecution witness 
No. 5 to call appellant for him, proseontion 
witness No. 5 declined to do so for fear 
of being beaten. 

Streas is laid on the fact that he now 
states that he sent & wire to the deceased’s 
mother to the effect that appellant had 
killed Sahib Bi and absconded, whereas 
Exhibit D merely says: “Sehib Bi died; 
come immediately.” If it be borne in mind 
that the witness is a Muhammadan black- 
smith, deposing nearly 7 months afterwards 
to the sending of a telegram in a foreign 
language at a time of great agitation, I 


do not think this point has much 
significance. 
Then it is argued that the witness's 


statement that the appellant and deceased 
retired to rest together goes beyond his 
knowledge. Reliance ia placed on Exhibit 
K, an early statement of prosecution wit- 
neas No. 6 recorded by the Magistrate on 
June 25th. In it prosecution witness No. 6 
says that prosecution witness No 1 told 
him that when he went to sleep, deceased 
was also lying on the verandah, and that 
he does not know when her husband (appel- 
lant) came and took her (inside). He adds, 
however, that both husband and wife did 
lie down inside— which is what he stated 
in the Sessions Gourt. Ая a meams of 
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attacking prosecution witness No.1’s evidence 
in the Sessions Court, it is useless to sim- 
ply refer to Exhibit K. This document 
was filed by the prosecution merely to 
corroborate the evidence’ of prosecution 
witness No. 6 in the Sessions Court and no 
use wns mada of it by the defence. No 
questions were asked about it in cross- 
examination even of prosecution witness No. 
6, пог was any question put to prose- 
cution witness No. l'as to what he told 
prosecution witness No. 6. In fact, the 
discrepancy, such as it is, has only been 
brought to notice in appeal. It in quite 
possible that prosecution witness No. 6 in 
the excitement misunderstood what prosecu- 
tion witness No. 1 said to him and quite 
possible that prosecution. witness No. 1 
could explain if he were given a chance. 

Lastly, attention is drawn to a statement 
of prosecution witness No. 5 that prosecu- 
tion witness No. 1 was buying п ticket for 
Ouddapah .either before or after despatching 
his wire at the Railway station. This 
prosecution witness No. 1 denies. The 
suggestion is that prosecution witness No. 1 
was about to decamp, and that this 
indicates & guilty conscience in some way. 
To what extent his evidence would be 
disoredited if it were shown that he had 
intended to return to Onuddapah that 
morning, may be а matter of opinion : but 
there can be no reason for preferring the 
evidence of prosecution witness No. 5 to 
that of prosecution witness No. 1. The 
former has undoubtedly contradicted his 
earlior statement (Exhibit H) in several 
importaut particulars, notably as to his 
brother’s (appellant’s) presence in the house 
that night and when cross-examined has 
professed inability to remember what he 
then stated. He is naturally keenly inter- 
ested in saving his brother. After careful 
oonsideratidh, 1 must agree with the 
Sessions Judge in accepting the evidenco 
of prosecution witness No., 1. I think there 
is no reasonable doubt of appellant's guilt 
and would dismiss the appeal, confirming 
the conviction and sentence. 

SasHAGIRI ÁITAR, J.—I regret I am unable 
to &gre in the conclusion at which my 
learned colleague has arrived. The case 
entirely depends on circumstantial evidence, 
The o questions that have to be con. 
sidered are, whether the evidence of prose. 
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ention witness No. 1 is reliable and whether 
if it is believed, it necessarily leads to the 
conviction of the acoused. On both the 
points, my finding’ is in the negative. 
Prosecution witness No. 1 &dmittedly went . 
to Vontimitta at abont 9 р. м. on the 23rd ` 
June 1918 to take the deceased to Ondda- 
peh atthe request of his sister, the mother 
of the deceased. He says that he slept 
that night in front of the room in which the 
aconded and the deceased slept. In the first 
place, I cannot believe that if there was 
в quarrel between the husband and wife 
which led to the former strangling the latter, 
this witness would not have heard it. The 
witness was sleeping only в few feet from 
tbe room. It із conceded that when the 
deceased and the accused retired to bed, they 
were "friendly and cheerful" The quarrel, 
if any,and the murder were subsequent, 
and it seems incredible that a dispute which 
led to the- committing of murder would not 
have been heard by the witness. 

There is ‘evidence, which the prosecution 
Пав let in, to prove that the accused wrote 
Exhibit E on the 24th between Kamala- 
puram and Guntakal (vide prosecution wit- 
ness No. 9). Prosecution witness No. 14 
proves that on the 24th the accused was 
at Yerraguntla, a station to the north of 
Cuddapah. It is thus clear from the evidence, 
of the prosecution witnesees that the accused 
left Cuddapah on the night ofthe 23rd. 
It is suggested that this was after commit- 
ting the murder. In support of it, Mr. Adam 
has drawn our attention to the time table 
of the Southern Mabratta Railway, which 
shows that the mail train stopped at Vonti- 
mitta in June 1913 at about 2 a. M. in the 
night; butthere is'no evidence that the 
accused left by that train. On the other 
hand, there is the positive evidence of both 
prosecution witness Мо. 5 and prosecution 
witness No.6 thatthe accused left Onti- 
mitta at 9 р. м. on the 28rd. This evidence 
is corroborated by the earlier statement 
made by prosecution witness No. 6 (Exhibit 
K). Iam not prepared to reject this testi- ' 
mony as false. Exhibit К waga deposition 
given before the Magistrate on the 25th, 
aod the prosecution has used it to corrobo- 
rate the evidence of prosecution witness No. 
5 and prosecution witness No. 6. If the state- 
ments in Exhibit K are believed, the con- 
duct of prosecution witness No, 1 looks very 
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suspicions. According to Exhibit К, pro- 
secution witness No. 1 was taken back to 


the scene of the occurrence from the Rail- 
way Station, where ho had gone on his way 
to Cuddapah and had purchased a ticket 
for travelling by the morning train. This 
is deposed to by prosecution witness No. 5 
before the Sessions Court. It is true that 
the cross-examination of prosecution witness 
No. 1 was not directed towards testing this 
statement; but Exhibit K was put in by 
the prosecution and in examination-in-chief, 
statements were elicited from prosecution 
witness No. 6 whioh fully support Ex- 
hibit К. Even if I am not prepared to accept 
all the statements in it as true, it makes me 
hesitate to place full reliance on the evidence 
of prosecution" witness No. 1. One other 
circumstance may be noticed. Prosecution 
witness No. 1 says that when he called out 
Sahib Biat5 a. w., he got no reply; he 
then went to the shop where prosecution 
witness No. 5 was sleeping and asked him 
to wake up his sister-in-law. No reason is 
assigned why this assistance was thought 
necessary. Prosecntion witness Мо. 5 is not 
likely to feel less delicacy in waking up his 
Rister-in-law than prosecution witness No». 1, 
the maternal uncle. І am for these reasons 
not prepared to accept the evidence of pro- 
recution witness No. 1 ns being substantially 
true. The'case for the prosecution depends 
entirely upon this man’s evidence and having 
regard to its  unsatisfactory character, I 
consider it unsafe to rest the accused’s con- 
viotion upon it, 

Nor аш І convinced that the acceptance 
of this evidence ія conclusive of the accused’s 
guilt. It only comes to this. At 9 p. x. 
the восовәа and deceased retired io bed 
together, atabout 2 A, M. the acoused left 
the place, according to the prosecution theory, 
andat5 а. m., the deceased was found dead. 
Iam unable to say that these facts lead to 
the only inference thet the acoused killed 
the deceased. 

To strengthen the case for the prosecution, 
Exhibit E, to ‘which reference has already 
been made, was put in. I am not aatisfled 
with the prcof of this letter being in the 
handwriting of the accused. Moreover, it 
is not likely that a person of the acoused’s 
status in life would have written this letter. 
Its language is against that view. Nor am 
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I able to follow the Sessions Judge in his 
construction of this ‘exhibit. To my mind 
its language suggests quite the reverse of 
what the Session Judge understands by it. 
I do not, therefore, attach any importance to 
this document. 

Then thero.is the evidence usto quarrels 
between the deceased and the accused. The 
dagger incident does not impress me as 
true. The deceased and the accused were in 
the habit of going together to the house of 
prosecution witness No. 2.Itisin evidence 
that prosecution witness No. 1 was asked by 
prosecution witness No. 2 to bring both of 
them to Cuddapah. On the evidence before 
me, Iam notable to say that the two had 
any serious quarrels atany time which would 
lead one to believe that the accused was 
murderously inclined towards his wife. 


The motive suggested for the murder is 
of the flimsiest kind. Even granting that 
the accused wanted his brother-in-law to 
help him with money and asked the deceased 
to prevail upon her brother to lend, 1 cannot 


‘accept the theory that the quarrel on the 


night of the 28rd must have related to the 
refusal of the deceased to make this request 
to her brother and thatthe accused killed 
the deceased on that account. 


One other point has to be noticed. The 
murder was on the 23rd June. The accused 
was arrested at ‘Kondapuram on the Ist 
July. It was argued that his absence from 
Vontimitta for over a week indicates his 
guilt. Quite apart from the dramati setting 
given to the arrest by prosecution witness 
No. 12, I find no evidence that the accused 
had kept out of the way and was evading 
arrest. Itis said that he must have heard 
of the murder; if во, he must have heard ` 
that he was suspected. That might account 
for his not approaching the village. 


It may be that the conduct of the acoused 
js not altogether free from suspicion. There 
are circumstances appearing in the evidence 
which-the aconsed has not explained, but 
looking at the evidence ав а whole I am not 
convinced that the evidence of prosecution 
witness No. lis true in the main, and that 
its &oceptanoe necessarily leads to the con- 
vichion of the accused. I, therefore, resolve to 


‘give the benefit of the doubt to him and 


direct his acquittal. 
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I entirely agree with Mr. Justice Ayling 
in his appreciation of the assistance which 
Mr. Madhavan Nair has rendered to us 
in this case, i . 

ArxLING, J.—Às my learned brother differs, 
the case will be laid before another Judge 


under section 429 of the Oriminal Pro- 
cedure Code. 
This appeal coming он for hearing 


under section 429 of the Oriminal Proce- 
dure Code on the 29th. July 1914, 
upon perusing the petition of eppeal and 
the record of evidence and proceedings 
before the Court of Session and upon 
hearing the arguments of Mr. C. Madhavan 
Nair, Counsel (amous courts) for the Prisoner, 
and of -Mr. J. б. Adam, for the Public 
- Prosecutor, on behalf of Government, and the 
case having stood over for consideration till 
this day the Court delivered the following 


JUDGMENT.—This case has been placed 
before me in consequence of & difference of 
opinion between two learned Judges. The 
appellant Las been convicted -of murdering 
his wife, the prosecution contending that ite 
case has been established to the exclusion of 
reasonable doubt, because (1) adequate 
motive has been proved, (2) appellant is 
shown to have been the last person in oom- 
pany with deceased before she was found 
murdered, (3) his conduct after her death 
was consistent only with his reponsibility. 

Before examining the evidence on each 
of these pointa, I make two general obaer- 
vations: firstly, ihe prosecution witnesses, 
who have deposed directly to the facta of 
the occurrence, are no doubt persons of no 
position. But there is on the other hand co 
reason for supposing that any imfluence has 
been exercised over them to induce them 
to combine against appellant. In fact, 
except lst proseoution witness they belong 
to the village in which he lived and with 
which (so far as appears) his wife's family 
had no independent «connection; and their 
bias (if any) might be expected to be in his 
favour. Some of the witnesses have indeed 
deposed less favourably to the prosecution 
than they did in their previous statementa. 
Secondly, appellant has at no stage given 
any sort of explanation of the evidence 
against him or regarding. facts specially 
within his knowledge and has adduced no 

idence. There is, therefore, nothing 
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whatever to rebut the inferences from the 
evidence for the prosecution. 


As regards the first of the heads above 
referred to, motive, аш not concerned to 
reach & finding that, after appellant and 
deceased went home, apparently on good 
terms, on the night of 28rd June 1918 
any quarrel between them originated 
in any particular way. There is not, ii 
must be conceded, evidence regarding the 
last hours, which ‘they spent together. But 
such evidence is not, in my opinion, to be 
looked for and it will be sufficient, if the 
general conclusion is that appellant had ill- 
treated the woman before and that there were 
differences between them, which might have 
ended in an actual quarrel and (regard being 
had to their station) in the use of violence. 
As to this there is firstly, the evidence that 
appellant had not long before threatened 
deceased with a dagger in her mother’s house 
at Cuddapeh. The witnesses to this incident 
are of oourse her relatives, 2nd and 3rd 
prosecution witnesses, But no other evidence 
could be expected, and 2nd prosecution 
witness referred to the matter at the earliest 
opportunity, when Exhibit O waa taken from 
her on 25th June. There is, мео, the general 
evidence of lst and 2nd prosecution witnesses 
that deceased had complained of ill-treatment. 
It derives some support from the statement 
of 6th prosecution witness, appellant’s 
relative, that he was pressing his wife for 
some purpose, regarding which the witness 
did not ask her for details, and from the 
witness’s conduct in insisting on keeping her 
in his house, his explanation for doing so 
being unsatisfactory. Tf his evidence stands 
alone, that may be due to the failure of other 
relatives of appellant to adhere to their state- 
ments to the Bub-Magistrate before the trial. 
It may be that, as- other evidence indicates, 
the appellant was pressing deceased to get 
him money from her family. Whether or no 
that is the explanation, there is sufficient 
to show that the relations between the two 
had been disturbed and to remove any 
antecedent improbability besed on the a beenoe 
of motive from the prosecution case. And 
that is all that can be expected, when the 
circumstences preclude the possibily of proof 
of the immediate occasion for a quarrel. 

Regarding the next part of the case, that 
relating to the period between the departure 
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of lst prosecution witness, appellant and . 
deceased from 6th prosecution witnese's house 
and the discovery of the body of the last- 
mentioned next morning, Mr. Madhavan Nair, 
who argued the case very carefully for 
appellant, contended that the evidence of the 
only witness, lst prosecution witness, was 
unworthy of credit, either as to his own 
- presence outside the house or the presence 


of appellant and his retiring to sleep inside 


with deceased. 

This argument included first a suggestion, 
accepted by опе of the learned Judges who 
have heard the appeal, that lst prosecution 
witneas’s evidence was improbable, because 
he must have been aroused by the struggle, 
which must have taken place. But, with 


all respect for the learned Judge, there is no: 


reason for supposing that there was a struggle 
or that deceased could have given ару alarm. 
For, as the medical evidence, the deposition 
of 10th prosecution witness and the certificate, 
Exhibit O, shows, there were no injuries on 
- her body, such as would have been caused in 
a struggle, the compressed appearance of 
her arms involving no more than that her 
assailant may have knelt on them, whilst he 
compressed her wind-pipe; and if (as may 
well "have happened) she was attacked 
suddenly or in her sleep, the compression of 
her wind-pipe would have prone her 
erying out. 


First prosecution witness’s Same ing 
in no respeot improbeble, must then be 
appraised with reference to his motive and the 
discrepancies between it and his previous 
atatements and the evidence of other wit- 
nesses. But no motive for his deposing 
falsely can be supposed, exoept the 
necessity for inoulpating appellant in order 


to divert suspicion from himself; and 
that calls for no consideration im the 
absence of evidence that he had any 


reason for committing the murder or has 
ever been suspected of it. It is also 
argued that he may have slept at the 
house of accused’s aunt, where he had 
supper. But this possibility rests on mere 
conjecture and was not referred to in 
the lower Court. Other minor criticisms 
are dealt with sufficiently in-the judgment 
of Mr. Justice Ayling; and the attempt 
to discredit the witness’s evidence has 
been besed mairly on the account given 
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ру те prosecution winess іп Exhibit К, 
his statement at the local enquiry, of 
whgt be understood the former to have 
told him] after the body was discovered. 
I cannot attech importance to the differences 


between it and the witness’s present 
evidence. Firstly, it would not be safe 
to do во when there was no oroas- 


éxamination regarding them and when 6th 
prosecution witness himself was merely 
asked to identify Exhibit K.and not to 
give evidence eas to this оопүвг- 
sation, lf the matter had attracted atten- 
tion at the trial, he might have made 
additions to his account or lst prosecution 
witness might have ~ given explanations, 
which would have reconciled it with the 
latter’s evidence. Or it may be that 6th 
prosecution witness simply misunderstood 
what lst prosecution witness said. The 
discrepancies with Exhibit K are not, in 
my opinion, such as in themselves to justify 
of ` lst prosecution witness's 
testimony. And if his earlier version ig 
correct, it amounts only to-this, that instead 
of his seeing appellant and deceased enter 
the house, they were together outside it, 
when he went to sleep. On this version, 
the possibility of lst proeéoution witness’s 
responsibility excluded for the reasons 
already given, appellant is still liable to 
suspicion as the last person with whom 
was seen alive; and whether they 
were seen in the house or in its verandah 
matters little. I accordingly accept Ist 
prosecution witness’s evidence as true on 
material points. It is, next, important that 
appellants status and the fact that 
deceased’s jewels were not taken from her 
body make it most improbable that she 
was murdered by a thief. The conclusion 
must be that appellant is bound to account 
for his movements and to show that he 
left the house in circumstances consistent 
with his innocence. 
‚ Ав already stated, however, he has made 
no attempt to do во, either іп hia statements 
or by calling witnesses; and this part of the 
case must, therefore, be dealt with on the 
prosecution evidence. Exhibit Е may be 
excluded from consideration, ^ because, 
though there is noreason for rejecting the 
evidence that appellant wrote it, no 
argument from it would be safe either as 
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to his attitude towards deceased or as to 
his having posted it at any particular 
time and place. It indicates at most that 
he was travelling on the line on 24th June. 
Аз Бо the train he took from Vontimitta, 
the scens of the oocurrence, there is nothing 
of value, since the evidence of Sth 
-prossoution witness, his brother, that he left 
at 0.24 р.м. on 23rd June is contradicted 
by hisearlier statement, Exhibit H, that he 
slept at his ‘house. Iti is, moreover, unlikely 
that he left then, because Ist prosecution 
' witness had only arrived from Cuddapah 
about an hoür before and after his interview 
with appellant and his mval would hardly 
have been ready to receive deceased from 
appellant before the  latter's train left. 
It is, therefore, to be supposed that appel- 
lant left, as lst prosecution witness’s 
evidence indicates, early on the 24th morn- 
ing. The only evidence as to his purpose 
is that of Sth and 6th prosecution witnesses, 
that he was going to Kundapur to buy 
tobacco. But there is nothing to show 
that he bought tobacco:. there or 
elsewhere. The evidence of I4th and lith 
prosecution witnesses is that he was at 
Yerraguntla, another station nearer than 
Kundepor to his village, on 24th or 25th 
June and left without paying for his meals. 
He was arrested at Kundapur on lst July, 
there being no evidence of any communication 
betweeu lim and any one in his village 
during the interval. I+ seems to me, with 
due respect, that -the argument from” all 


this has been mistaken by one of the 
Jearned Judges. It is nob merely that 
appellant was absenting himself and 


concealing his movements. That I can 
understand might eventually have been 
due to a natural, apprehension that he would 
be arrested. The point is that the 
ostensible purpose of his journey would 
not have entailed nearly во lengthy an 
absence, and that if his reason for protract- 
ing it was, a8 must be supposed, the 
apprehension referred to, there is nothing 
to show how he knew during it of his wife's 
death or that le was suspected. He does 
not allege that he heard of these facts from 
any one, and there is no evidence that 
he did so and no probability that rumour 
would inform him of the death of & woman 
of no position and the name of the person 
suspected in connection with it at pune 
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sixty miles from the scene of the occurrence. 


The inference must be that he- knew 
ofthe death from the beginning, because 
he was responsible for it. 

Mr. Madhavan Nair has -laid stress 


very fairly on the absence of direct proof 
and the inferential nature of the  prosecu- 
tion case. Those considerations would 
deserve more weight, if the questibn were 
between this and an alternative explanation 
of deceased’s death or there were ground 
for suspicion of any person other than 


appellant. But theevidence points to him 
alone and is,-in my opinion, sufficient to 
exclude: reasonable doubt. I, therefore, 


concur in the decision of Mr. Justice Ayling 
and confirm the conviction. There is no 
question regarding the sentence. The result 
is that the appeal is dismissed. я 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Criutvat Ravisiox Permios No. 1710 
or 1914. 

December 5, 1914. 
Present:—Mr. Justice Scott-Smith. 
ARURA AND oTHwRs—Oonviors— 

PRTITIONWRS 
vermes 
EMPEROR—PsosgzouTog—HR8POXDENT. 

Northern India Oanal and Diarnage Act (VIII of. 
1878), з. TO, sub-secs. (1) and (2)—Preventing digging 
of water-cowrse—Reriston—Crimmalt Procedure Code 
(det V of 1898), э. 480 —Findmg of fact based on in- 
Gleusmible evidence, _ 

The preventing of the digging of a water-course for 
taking water from & canal does not oome within the 
purview of section 70 of Aot VIII of 1878 

A finding of fact based on no evidence or on iuad- 
missible evidencs is liable to be set aside on revision 
under section 480, Criminal Procedure Oode, 1898. 


Petition, under geotion 439, Criminal Pro- 
cedure Code, for revision of the order of the 
District Magistrate, Lyallpur, dated the 7th 
September 1914, affirming that of the Magis- 
trate, second Class, Lyallpur, dated the 818+ 
August 1914, convicting the petitioners. 

Mr. Nand Lal, for the Petitioners. 

Mr. Badr-ud-Din Kureshi, for the Re- 
apondent. 

JUDGMENT.—The three petitioners were 
convicted by a Canal Officer with second 
Olass Magistrate powers of an offence under 
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section 70 of Act VIII of 1873 and were 
sentenced to 2L days’ simple imprisonment 
and toa fine of Rs. 80 each. They appealed 
to the District Magistrate, who maintained 
the order of the first Court. The District 
Magistrate in his judgment pointed out that 
the lower Court had taken into consideration 
certain reports and  lotters which were 
unproved and which were really inadmissible 
in evidence, bub he remarked that the 
offance had been proved sufficiently by oral 
evidence. 

Turning to the judgment of the Magis- 
trate, I find that the petitioners were convict- 
ed of wilfully dismartliug the watercourses 
and cutting off thé entire water supply of the 
complainant. 

This no doubt would bean offence under 
rection 70, sub-section (2), of Act VIII of 
1873, but there is no legal evidence on the 
record to substantiate this charge. Leaving 
out the reports and letters referred to by 
the District Magistrate and turning to the 
oral evidence, I find thatitis to the effect 
that the petitioners would not allow com- 
plainant, Karim Bakhsh, to dig a certain 
watercourse. The watercourse had previ- 
ously been dismantled and the complainant 
had: obtained leave to dig it _ anew. 
The preventing of the digging of a watercourse 
does not appear to me to come within the 
purview of section 70 of the Act. Mr. 
Kureshi for the complainant argues that 
petitioners’ aot comes within both sub-sections 
(1) and (2) of section 70, bat I am uuable to 
agree with him. Sub-section (1) refers to 
damage of any canal or drainage work. 
There ia по proof that the petitioners damaged 
or interfered in any way with an existing canal 
or watercourse. With regard to sub-section 
(2', itcannot be said that the petitioners in- 
terfered with the supply of water in, or the 
flow of water from, through, over or under 
any canal. What they did do was to obstruct 
the complainant in digging & watercotrag. 
Their act may come within the definition of 
some other offence or may give rise to an 
action for damages ina Civil Court, but does 
not amount to any offence under section 70 
of the Act in question. The revision is, there- 
fore, allowed ond the conviction and 
sentences being set aside, petitioners are 
acquitted and are discharged from their bail, 
and the fines, if paid, will be refunded. 

Revision alowed, 
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ALLAHABAD HIGH COURT. 
Civis Revisiox Petiriox No. 137,07 1914. 
January §, 1915. 

, Present: Mr. Justice Rafique. 
` HARDEO PRASAD-—PHrTITIOXER— 
APPLIOANT , 

тегиз > 
RAM SARUP- Opposite Party. 

Ciuninal Piocsduie Codes (Act Т of 1898), ь. 100— 
Forgery, charge of —Saxction to prosecute, twhether 
песеғагу. 

It is necessary for a party wishing to prosecute 
upon & charge of forgory committed in respect of a 
document produced in Court to obtain sanction of tho 
Oourt under soction 105 of the Criminal Procedure 


. Oode. 


Application for revision against an order 
of the District Judge of Moradabad, dated 
the 26th June 1914. 

Mr. Sital Prosad Ghose, for tho Applicant. 

Mr. Simeon, for the Opposite Party. 

JUDGMENT.—This їз an application in 
revision challenging the order of the learned 
‘District Judge of Moradabad sotting aside 
the sanction for prosecution granted by the 
Munsif. It appears that Ram Sarup, the 
opposite party, sued the applicant on the 
besis of a bond. The bond was denied 
and the claim of Ram Sarup was dismissed. 
On appeal the decree of the first Oourt was 
affirmed, andthe Appellate Court said that 
Ham Sarup had obviously utilised an old 
stamp in fabricating the bond on behalf of 
the applicant. The latter then filed an 
application in the Court of Munsif for the 
grant of sanction to prosecute Ram Sarup 
under section 467, Indian Penal Code. The 
application was granted. On appeal the 
learned District Judge set aside the sanction, 
on the ground that the, offence under 
section 467, Indian Penal Code, was not 
included insection 195 of the Code of Oriminal ' 
Procedure. ‘The learned Jndge, it seems, 
overlooked the opening sentence of clause 
(c) of section 195, Criminal Procedure Code. 
The sentence ia ‘of any offence described 
in section 463.” Now an offence punishable 
under section 467, Indian Penal Code, is 
defined -in section 463, Iudian Penal Code. 
It is, therefore, necessary for a party wishing - 
to prosecute upon & charge of forgery to obtain 
sanction under section 195, Oriminal Proce- 
dure Code. The order of the learned Judge is 
get aside and that of the Munsif is restored. 
Costs are allowed to the applicant. Ы 


Order of Ата Cowrt restored. 
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PUNJAB CHIEF COURT. 
. Ounurman Аррй\ №. 564 or 1914. 
December 26, 1914. . 
Present; —Mr. Justice Shah Din. 
NUR KHAN лир oruaas - Üoxvicre— 
APPELLANTS 
теты 
EMPEROR—Proseoutor—Respowpant. 


evidence of 


day. nig ng eh ieee ean that they were all 
Hootie’ cannot relied upon unless there isa 
strong corroboration to support it 

Appeal from the order of the Additional 
Seasions Judge, Jhelum, dated the 23rd May 
1914, convicting the appellants. 


Mr. Nand Lal, for the Appellants. 
Mr. Jai Gopal Seth4, for tha Government 
Advocate. 


JUDGMENT.—The appellants, who are 
nine in number and are residents of three’ 
situated close to one rnother in 
Tahsil Ohakwal of the Jhelum District, have 
been convicted by the Sessions Judge, Jhelum, 
of the offence of dacoity under section 895, 
Indian Penal Code, and have been sentenced 
to various terms of imprisonment. It would be 
convenient to refer to the appellants according 
to their numbers on the record of the Sessions 
Judge. Accused No.1 on that record isa 
resident of village Dullah; accused Моя. 2, 
8, 4 and 5 are residents of Munda, which 
iweleven miles from Dullah; accused Nos. 6 
and 7 belong to village Wars, which is uot 
far from Munda; and accused Nos. Вапа 9 
are residents of Ohak Bhon, which is ше 
to Wars. 


Aocording to the prosecution, the appellants 
committed a daooity in the house of one 
Musammai Sardaran at Dhok Kut, a hamlet 
attached to village Dullab, on the night be- 
tween the 20th and 21st Febrnary 1914, 
and evrried off clothes and ormaments of some 
v&lue. The first information report was 
given by Musammat Sardaran, Р. W. No. 2, 
and her brother Nadir, P. W. No. 5, on the 
21st of Febauary at 8 4. м. and the head con- 
stable, P. W. No. 24, reached the spot two 
hours later. In the first report Mxsammat 
Sardaran stated that six dacoits had made a 
raid on her house where ahe and her daughter, 
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Musammai Amiran, and her sister-in-law, 

Musammat Mukhan, were sleeping; and that 
of the dacoits she had identified Nur Khan, 
воп of Ghulam, resideut of Dullah, and his 
maternal uncle, Khan Bahadur of Munda. 
The woman also gave & list of the ornamenta 
and clothes which had been carried off by the 


. dacoits. 


The learned Sessions Judge has given in 
his judgment a connected narrative of the 
steps taken by the Police to trace the dacoits 
and of the manner in which their identification 
by the inmates of the house was carried out. 
According to the prosecution, Musammai 
Bardaran, P. W. No. 2, Altsammai Amiran, 
P. W. No. 8, and Musammat Mukhan, 
P. W. No. 4, were sleeping in the house when 
the daooity took place, and Musammat Nar- 
daran’s brother, Nadir, P. W. No. 5, who was 
at the time out at his maternal unole's dhok, 
happened io return to his sister’s house when 
the daocoits were still there. He was seized 
and beaten by the dacoite and then shut up 
in the house of Walidad,P. W No.10, who was 
away at Bennu, and which was also broken 
into by the dacoits. The important -fact to 
note at this stage is that whereasin the first 
report it was stated that only accused No. 1, 
Nur Khan, and his uncle, Khan Bahadur, 
had been identified from among the dacoita, 
in the Court of Session Musammai Sar- 
daren, Musammaf Amiran, Musammat 
Mukhan and Nadir (P. W. Nos. 2 to 5) 
deposed to having identified between them at 
the time of the dacoity all the accused per- 
sons. In the course of the Police investiga- 
tion an identification parade was held at 
village Dullah on the 27th of February in 
the presence of the Police Inspector and 
prosecution witnesses, Nur Khan, lamberdar, 
P. W. No. 19, and Arbar Khan, slaqadar, 


Р. W. No. <0, and itis stated that on that 


oocasion Musammat Sardaran and her rela- 
tions named above had identified the аосплей 
persons in the same way as they identified 
them subsequently in the cessions Court. 
The learned Sessions Judge has, however, 
given certain reasona for not relying upon 
this identification, and after careful scrutiny 
of the evidence of Musammat Sardaran, 
Musommat Amiran, Mwammat Mukban and 
Nadir, I have no hesitation in agreeing with 
the Sessions Judge on this point. In the 
first report, as has been stated above, only 
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the names of Nur Khan and Khan Bahadur 
were mentioned as having been identified, 
but throughout the Police inquiry and in the 
Sessions Oourt Murammai Sardaran. ond 
Nadir, who had made the first report, admit- 
ted that they had named Khan Bahadur merely 
out of suspicion and that he had not been 
identified on the spot. As regards Nur Khan, 
however, the evidence of identification is 
consistent and convincing, and I agree with 
_ the Sessions Judge that he was one of the 
dacoits who broke into the house of 
Musammait Sardaran. Nur Khan ів в 
lambardar of village Dullah, and there 
existed at the time of the dacoity strong 
grounds of ermity between him on one 
side and Walidad, P. W. No. 10, brother of 
Ali, P. №. No. 9, who is son-in-law of 
Musammat Sardaran, and Musammat 
Sardaran’s brother, Mehdi, P. W. No. 13, 
on the other. The learned Sessions Judge 
has referred to these causes of enmity in 
his judgment, and I agree with him that 
Nur Khan had sufficient motive for com- 
mitting the dacoity in company with other 
persons. 

As regards the rest of the appellants, there 
is no direct evidence of identification such 
as would be sufficient for their convictions, 
but part of the stolen property, which has 
been quite satisfactorily identified, has been 
traced to accused No. 2, Karter Singh, 
accused No. 8, Muhammad Khan, and 
accused No. 7, Ghulam Muhammad, and 
their convictions must, in'my opinion, be 
maintained. The evidence against accused 
No. 2 is this. On the evening of the 22nd 
February when the Police visited village 
Munda, they were told by one Nawab 
Khan, P. W. No. 18, that accused No. 2, 
who was a great friend of his, had that 
morning offered him а lungs saying that it 
wad part of the property which he, in com- 
pany with other persons, had stolen from 
Dhok Коё. I may here note that the Ses- 
sions Judge is wrong in saying that Nawab 
Khan identified the lungí as Exhibit P.-5; 
Nawab Khan did nothing of the kind, and 
the identity of the lungs is not established from 
his evidence. On receiving information from 
Nawab Khan the Police searched the house 
of aecused No. 2 on the 28rd February, and 
the result was that two stolen articles, a 
pagri of tusser silk, Exhibit, P.-3, and в 
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waistcoat, Exhibit P-4, were found thero. 
These have been identified by Mxsammat 
Sardaran, P. W. No. 2, and her son-in-law 
Ali, P.-W. No. 9. On the 24th February 
Bahadur, P. W. No. 22, produced before the 
Police three articles of clothing,  Exhibita 
P.-5, P.-6 and P.-7, saying that these had 
been left with him by aconsed Мо. 2, 
Kartar Singh, as he ssid-he was going ont 
to cut grass for his cattle. Exhibit Р.-5 
has been identified by Ali, P. W. No. 9, 
and Ghulam Muhammad, P.W. No. 12, and 
Exhibits P.-6 and P.-7 have been identified 
by Musammat Sardaran. The prosecution 
evidence regarding the identification of 
the said articles is, in my opinion, satis- 
factory, and, therefore, the connection of 
accused No. 2 with the dacoity is clearly 
established. 

On the 4th March accused No. 8, 
Muhammad Khan, who like acoused No. 2 
is also & resident of Munda, produced part 
of the stolen peoperty, Exhib.s P.-18 to 
P.-20, from a field near his own house 
which belongs to himself; and these articles 
have been identified by Musammat Sardaran 
and the other two female witnesses, and 
some of them by Ali, P. W. No. 9, Walidad, 
P. W. No 10, and- Ghulam Muhammad 
P.W No. 12. The property was produced 
by accused No. 4 in the presence of Nur 
Кап, Akbar Khan and Bultan, P. W. 
Nos. 19, 20 and 21. 

On the 3rd March &coused No. 7 pro- 
duced stolen articles, Exhibits P.-9, P.-10, 
Р.-11 and P.-12, from a field cultivated by 
himself in the presence of the witnesses 
just mentioned ; and the said articles have 
beeu identified by the three women,P. W. 
Nos. 2, 8 and 4, Exhibit P..12 being 
identified also by Ghulam Muhammad, 
P. W. No. 12. 


No stolen property has been traced to 
the rest of the appellanta, and it seems 
to me that they have been convicted by 
the Sessions Judge on insufficient grounda. 
One Sultan, P. W. No. 7, gives evidence to 
the affect that on the evening before the: 
dacoity in question took place, he and one 
Khan Beg had seen all the nine appellants 
together at a fakia in village Mehra, which. 
is at а distance of about seven miles from 
Dhok Kut which was the scene of, the 
occurrence. In addition to this there is the 
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evidence of Jafar, P. W. No. 16, to the 
‘effect that he had met accused Noe. 7, 8 
and 9 at пооп,оп the boundary between 
Munda and Ohak Bhon the day before 
the dacoity, and that on inquiry they said 
they were on their way to the village 
Munda. On the strength of the evidence 
of Sultan and Jafar, the Sessions Judge has 
convicted aconsed Nos. 8, 5, 6, 8 and 9. It 
may be noted that, according to the Sessigns 
Judge, ав against accused No. 7 there ig 
the additional evidence of his chisel, Кг 
hibit P.-1, being found on the spot. It 
moems to me that the evidence just referred 
to is quite consistent with the innocence of 
the saconsed persons, for no part of the 
stolen property has been traced to them 
at all; and it follows that their convictions 
were not justified. M 

The result is that I dismiss the appeal 
so far as the appellants Nur Khan, 
Kartar Singh, Muhammad Khan and 
Ghulam Muhammad are concerned ; but І 
accept it as regards the rest of the ap- 
pellanta, Sahib, Sher Khan, Abbas, Imam 
Din and Arsala, and setting aside their 
convictions and sentences, I acquit them. 

Accused Nos. 5 to 9 acquitted. 


PUNJAB CHIEF COURT. 
Cuixixan Ravisrox PETITION No. 2020 
or 1914. 
January 8, 1915. 
Preseht:—Mr. Justioe Shah Din. 
TEKU Ax» AKOTHER—PETITIONBRS 
7 vermis 

— (OMPLAINANT— HR g8POSDNET. 
BUTA віс Code (Act V of 1898), <. 145, 
A89— Non-compliance south provisions of s. 145— 


— Bevision. 
ene з under section 145, 


Criminal Procedure Code, 1898, does not strictly oom- 
ply with its provisions and fails to find thet the 
dispute between the parties concerning the property 
in question is likely to occasion о broach of the peace, 
bis order is without jurisdiction &nd bad in law and 
ів, consequently, liable to be set aside omrevímon 
under section 439 of the said Code. 


Petition under section 489, Criminal 
Procedure Code, for revision ofthe order of 
the Magistrate, ` first Olass, — Bhadans, 


-INDIAN OASES. 


[1915 


District Lahore, dated the 28rd August 1914; 
ordering that the petitioners may bring & 
civil suit in respect of the house in dispute 
within two months. 
Mr. Ganpat Rat, for the Petitioners. 
Diwan Mehr Chand, for the Respondent. 


JUDGMENT.—The procedure adopted by 
the Magistrate in this case does not comply 
at all with the provisions of section 145 
of the Oriminal Procedure Code. Sub-section 
(1) of section 145 lays down that whenever 
a Magistrate ів satikfied that a dispute 
likely to cause a breach of the paco exists 
concerning any land, he shall make an order 
in writing, stating the grounds of his being 
so satisfied and requiring the parties concern- 
ed in such dispute to attend his Court and 
to put in written statements of their 
respective claims as respects the fact of 
actual possession of the subject of dispute. 
Sub-seotion (4) provides that the Magistrate 
shall peruse the statements so put in, receive 
the evidence produced by the parties and, if 
possible, decide whether any and which of 
the parties was at the date of the order before 
menitoned in such possession of -the said 
subject. In the present case the Magistrate 
has wholly ignored these provisions; he made 
no order in writing stating the grounds of 
his being satisfied that a dispute likely to 
cause & breach of the peace existed concern- 
ing the haveli in question and requiring the 


- parties to put in written statements of their 


respective claims regarding the fact of actual 
possession of the hateli; and it is clear that 
in these circumstances he could not decide: 
whether any and whish of the parties was 
at the date of the order, which he should have 
made but which he did not make, in such 
possession of the hareli. The Magistrate 
has entirely misconceived the object and 
scope of section 145, and the order under 
revision was passed by him without jurisdio- 
tion. There is no finding by him that the 
dispute betwoen the parties concerning the 
kareli in question is likely to occasion & 
breach of the peace. I accordingly set aside 
the order of the Alagistrate as bad in law. 
The complainant is at liberty to take fresh 
proceedings, if so advised, under section 145 
of the Code of Criminal Procedure. 
Revision allowed. 
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- MADRAS HIGH. COURT. 
Ortua Ruyision Case No. 727 or 1914. 
Ongnnxan Havisrox Petition No. 610 
or 1914. 

January 15, 1915. 

Presoni: —Mr. Justice Sponcer. 
DORAISWAMY MUDALIAR—Ooonter- 
PRTITIOXER— PETITIONER 
versus 
SUDARSANA CHARIAR—Paritioner— 

. BESPONDENT. 

Oriminal Procedure Code (dct V of 1808), ss, 188, 
187—Kmuisnce of hayricks on premises of petitioner 
—Coaditional order wader s. 188— Deomal by potitioner 
that they are nuisance—Inspection of premise by 
Magistrate—No evidence taken—Order made absolute 
—Order, whether legal. 

In cansequence of a represantation from the re- 
spondent that the hayrickas on the petitioner's pre- 
misos wero & nuisance and likely to cause conflag- 
ration, tho Magistrate iszuod a conditional order 
under section 183, Oriminal  Prooeduro Oode, Tho 
potitlonor admitted tho oxistence of the hayricks, 
bnt deniod that they wero a nuisanco, The Magis- 
trate from his own inspection decidpd that they wero 
a dangor to adjoining houses and mado the order ob- 
solute without taking any ovidence. 

Held, that the Magistrate should not havo made 
tho order absolute on his own opinion formed by 
inspection, but should have oelled on the respond. 
ont to adduce evidence that the hayricks constitnted 
a nuisance and tho order must, therefore, bo set 
aside, 

In the matter of the petition of Mahadaji Sadashir, 
11 B. 875, Hugs v. Empero:, 8 Ind. Cas. 482; 
6 А.І. J. 685, 31 А, 458; 10 Or, L. J. 297, roferrod to. 

Petition, under sections 435 and 439 of the 
Codeof Criminal Procedure, 1898, praying the 
High Court to revise the order of the Joint 
Magistrate of Satur, in - Miscellaneous 
Proceedings No. 10 of 1914. 

Messrs. E. 5. Chidambaram Pillai and Р. 
A. Marthandam Pillu, for the Petitioner. 

Mr. К. B. Ranganadha Atyer for Mr. G, S. 
Ramachandra Atyar, for the Respondent. 

Mr. P. R. Grant, for the Government. 

ORDER.—Section 187 of the Criminal 
Precedure Code requires that the Magistrate 
shall take evidence, if a person ordered to 
remove а nuisance appears and shows cause 
against the order. . 

In this case no evidence was let in either 
for or against the order. . 

The petitioner admitted the existence of 
hayricks on his premises, but he denied that 
they were a nuisance. 

The Magistrate seems to have decided 
from his own inspection that theyi'were a 
danger to adjoining houses. The conditional 
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order under section 133 was issued in con- 
sequence ofa representation in which it was 
alleged (1) that the drai water caused 
bad odours (2), that the hayrick was likely to 
cause conflagration. In these circumstances, 
I think the Magistrate should not have made 
the order absolute on his own opinion formed 
by inspection, but should have called on the 
first party,- Sudarsanachariar, to adduce 
evidence that the hayrickh constituted a 


- nuisance. 


Vide In the matter of the petition of 
Mahadaj;  Sadashiv (1) and Hingu v. 
Emperor (2).- The order does not satisfy the 
requirements of the section. І set it aside 
and refer the matter back to the Magistrate 
to proceed according to law. 


a 11 B. 876. DET en ans 


8 Ind. Oas. 482; 6 A. L. 7. 685, 81 A. 459. 10 
Cr. L. J. 297. ' 


BOMBAY HIGH COURT. 
OnrursAL Revision Appitcation No. 320 
or 1914, 

December 7, 1914. 

Present; — Mr. Justice Heaton and 
Mr. Justice Shah. 

In re KAREPPA OHANBASAPPA.— 
А сосввр. 

Criminal Procedure Оойв (Act V of 1898), se. 528 
524-—No offence proved ът respect of property—Posses. 
sor wrable to proce how he acquired it—(Qi der fou 
disposal of property. 

K was suspected of having been concerned ina 
theft. On search of his house a considerable quantity 
of jewelry and money was found and was taken 
possession of by the Police, Inquiry, howevor, showod 
that there was no definite evidence of against К, 
nor was any of the property found in the house 
claimed by any one ою although steps were taken 
under section 523, Oriminal Procedure Code, to give 
others tho opportunity to olaim it, K was unable 
to show that ib was legally soquired by him and 
Sonsequantiy the Magistrato ordered that the pro- 
porty should be at the disposal of the Government; 


Held, that having regard to the words of sections 
528, 624 of the Criminal Procedure Ovde it' oonld 
not be seid that -tho  Mogistrete's proooedinga 
were illegal but in the oireumstanoos of the caso 
the intention and spirit of those sections had Loen 
disregarded, and the order made by tho Magis. 
trate should be set amde. 


Oriminal revision from an order of the 
Sessions Judge of Dharwar, confirming" that 
of the First Class Magistrate of Dharwar, 
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. Mr. Р. D. Bhide, forthe Accused. 

Mr. 8. S. Patkar, Government Pleader, for 

the Orown. $8 
JUDGMENT. - 

Heaton, J.—In this case a certain Kareppa 
was suspected as possibly having been con- 
corned in & theft from the house of a certain 
Mokashi, who gave information to the Police 
ва a consequence of which а considerable 
quantity of jewelry and money was found 
in Kareppa’s house and was taken possession 
of by the Police. Inquiry showed that there 
was no definite evidence on which'a charge 
that Kareppa had been concerned in the 
theft conld be based, nor was any of the 
property found in Kareppe’s house claimed 
by Mokashi to be his. It became necessary, 
then, to make an order for the disposal of 
the property. Acting under section 523 of 
the Oriminal Procedure Oode, the Magistrate 
came to the conclusion that the person 
entitled to the property wasunknown. He 
issued a proclamation and when the six 
months required by the section had elapsed, 
no person had come forward to claim any 
of the properties. The .Magistrate then 
determined that the property ought not to 
be returned to Kareppa unless he was able 
to show that it was legally acquired by him. 
In the Magistrate’s opinion he tras not able 
to show this and consequently he ordered 
that the property ahonld be at the disposal 
of the Government. This order was upheld 
in appeal and the proceedings have come 
before us by way of revision. 

lam not prepared to say that ihe Magis- 
trate’a proceedings can be said to be illegal 
having regard to the words used in sections 
528. and 594. Nevertheless, I think in the 
oiroumstanoes of this case that the intention 
and spirit of these sections has been disre- 
garded and that the order made by the 
Magistrate was in the circumstances an 
improper order. I will say briefly why I 
. hold this opinion, and I must be understood 
as speaking purely with reference to the 
circumstances of this oase and in no way 
generalising. The property was found with 
Kareppe. 16 was not claimed by any one 
else, although steps were taken to give others 
the opportunity of claiming it. There was 
no evidence which really connected Kareppn 
with either the theft from Mokashi’s house or 
any other theft, and the only reasons which 
- eventually transpired for supposing that 
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Кагерра had come by this property improper- 
ly were these: he did not appear to be any- 
thing bnt a poor man or to be pursuing a 
business which seemed likely to yield con- 
siderable profits and yet quite suddenly his 
wife and mistress were found to be wearing 
gold ornaments of considerable value and 
when his house came to be searched, he was 
found to be in the posseasion of somewhere 
above a thousand rupees (Ra. 1,000) in money. 
If there had been anything specific against 
Kareppa, I think the further proceedings 
might have been justified, but there was 
nothing specific against him. There was only 
this general surmise, which was based after 
all on the opinion of people who might, as 
people often are in their opinion of others, be 
mistaken. The‘principal ground on which 
the Magistrate based his order was that 
Kareppe himself gave an account of how he 
acquired his wealth, which seemed to the 
Magistrate to be mainfestly untrue. But 
I think the circumstances of the case did not 
in themselves require or justify an inquisito- 
rial inquiry into the private affairs of this 
man Kareppe. I think the-spirit of our 
Oriminal Law and its provisions both indicate 
quite clearly that inquisitorial inquiries into the 
private affairs and concerns of any person are 
not to be made, except poasibly in rare 
instances, unless there is something specific 
against that peron. On the circumstances 
disclosed in this case, [ think that the proper 
course would have been to refrain from making 
that inquisitorialinquiry into Kareppa’s private 
affairs which the Magistrate did make. That 
being so, І do not think that the circum- 
cumstande that Kareppa gave an account of 
how he hed acquired his propertyt which did 
nob satisfy the Magistrate, is a good reason 
for maintaining the order which he has made. 

Therefore, I would set aside the order and 
direct that the property which has been 
ordered to be at the disposal of Government 
should be returned to Kareppe. 

Suan, J.—I concur. 

Order set aside. 
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_ PUNJAB CHIHF COURT. 
Baocox» Orvis Arreac No. 766 or 1911. 
February 11, 1916. 

Present: —Mr. Jstice Shah Din and 
"Mr. Justice Rossignol. 
_DYAL SINGH AND orsgxss—DzysSDANTS— 
Misc 


GIAN SINGH. Prarermm AND OTHERS— 


Drraspanwrs—Basroxpaxts. 
Registration Act (XVI of 1908), ss. 17 (с), 48—Docu- 
moni eatinguisheng rights, whether compulsory togis- 


trable. 
A dooument purports to extinguish the 


which 
executant’s right in immoveable property of the 
value of more than Ва. 100, in of the 
mortgage rights held by his 
suit, is oompulsorily le, and if not registered, 
cannot be received in evidenoé of any transection 
affooting that торпу. 


Appeal from the decree of the 
sional Judge, Gujranwala Division, at 
Lahore, dated the lst March 1911, 
affirming that of the Munsif, first Olass, 
Gujranwala, dated the 31st October . 1910, 
decreeing the claim. 

Mr. Gokal Chand Narang, 
pellants. 


Divi- 


for the Ap- 


Messrs. Ganpat Rai and Nanak Chand, for 


the Respondents. 


JUDGMENT.—One Surjan 
tarkhan of Mausa Gondlanwala, distant 
about five miles from the Gujranwala oity, 
held mortgage rights in 129 kanale 10 
marlas of land (the area of the land is ir- 
correctly entered in the judgmenta of the 
lower Courts as 109 kanals 10 marlas), 
situate at Gondlanwale. He died in Decem- 
ber 1909, leaving some moveables in addi- 
tion to the mortgage rights in the land 
just mentioned. The plaintiff Gian Singh, 
who is a daughter’s son of Surjan Singh, 
has sued the defendants, who are Surjan 
Singh’s collaterals, for possession of the 
lend which was under mortgage with 
-Surjan Singh, and both the Courts below 
have given a decree in his favour. The 
pleas of the defendants were, инет alia, that 
Surjan Singh was governed by agricultural 
custom and not by Hindu Law; that the 
plaintiff, as в daughter’s son of the deceased, 
was, therefore, excluded from the succession 
to his land ; and that, even if the plaintiff 
had a right to succeed to the land, he 
had waived that right after the death of 
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Surjan Singh, as evidenced by an agree- 
ment dated the 20th of Jannary 1910. 

Both the Courts below have held that 
the defendants on whom the onus lay have 
failed to prove that Surjan Singh deceased 
was governed by agricultural custom and 
not by Hindu Law; that under 
Hindu Law the plaintiff, аз daughter's son 
of the deceased, was entitled to succeed 
to his property to the exclusion of hia ool- 
laterals, the defendants; that the agree- 
ment, dated the 20th January 1910, was 
tinder section 17 
of the Indian Registration Act, ‘and not 
being registered was inadmissiblein evidence; 
and that, therefore, the alleged waiver of 
his rights of succession by the plaintiff 
was. not established. Upon these grounds 
the plaintiffs claim has been decreed. 

The defendants have appealed to this 
Court, and we have heard their learned 
Counsel at some length in support of the 
contentions raised by him, eis, (1) that 
the deceased, who was an agricultural 
tarkhan residing ina village, was governed 
by the ordinary agricultural custom by. 
which his collaterals were entitled to 
succeed to his landed property to the ex- 
clusion of his daughter’s son; and (2) 
that the agreement, dated the 20th of 
January 1910, did not require registration 
and was admissible in evidence, inasmuch 
as it was Simply в record of a settlement 
already arrived at between the parties, 
under which the plaintiff had given up all 
his rights in the immoveable property left by 
Surjan Singh deceased. 


It would be more convenient to deal with the 
second contention first. We have carefully 
read the agreement in question ; -and after 
giving every weight to the argument of 
the Counsel for the defendants, we agree 
with the Courts below that this document 
purports to extinguish the plaintiffs right 
in immoveeble property of the value of 
more than He. 100, +. в. in respect of the 
mortgage rights held by his grandfather, 
Surjan Singh, in the land in suit, that it 
was, therefore, compulsorily registrable under 
section 17 of the Registration Act, and 
not being registered, it cannot, under sec- 
tion 49 of the Act, be received in evi- 
dence of any transaction affecting the said 
immovenble property. The ‘document is 
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not written in very happy language, but 
we are clearly of opinion,-upon & careful 
consideration of its terms, that it did not 
contain a mere recital of past facta and 
was not, therefore, excepted from the opera- 
tion of section 17 of the Indian Registra- 
tion Act. 

As regards the first contention raised 
by the defendants’ Counsel, it is unnecessary 
to decide whether Surjan Singh deceased 
was governed by ngrioultural custom or by 
Hindu Law. , The property іп dispute 
comprises, as has been noted above, mort- 
age rights in 129 kanals 10 marlas of land; 
and itis admitted before us that it was 
Surjan Singh deceased himself who had 
advanced the mortgage-money to the owners 
cf the land ond taken it in mortgage, the 
mortgage being one with possession. Such 
being the case, the mortgage rights in the 
land in suit were the self-acquired pro- 
perty of Surjan Singh, and whether he 
was governed by Customary Law ог by Hindu 
Law his daughter, and through her the 
plaintiff, would be entitled to succeed to 
ihe said mortgage rights which he possessed 
in the land in question. 


For these reasons we maintain the 
decree of the lower Appellate Oourt and 
` dismiss this appeal. As the plaintiff has 
taken advantage’ of the non-registration of 
the agreement, dated the 20th of January 
1910, which he had undoubtedly executed 
in favour of the defendants, and his conduct 
has been disingenuous, we think that the 
parties should Lear their own costa in this 
Court and we direct accordingly. The cross- 
objections are dismissed. 

Appeal and Oross-objections dismiss:d. 


a — 


MADRAS HIGH COURT. 
APPRAL AGAJNET APPELLATE Orpen No. 84 
or 1814. 

December 8, 1914. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
ARASALWAR PERIA TIRUVADI 
AIYENGAR PralKTIKF— ÁPPELLAKT 


versus 
: MUTHAMMAL JANAKI—Derexpaxt— 
. RESPORDERT. 
‚ Wbitgage-decd, sett on—Corcnant to gay— Porconal 


decree, tight of—Application jor рогвонпі decree— 
Lismtation. 

Whero in a documents thore is a covenant io pay a 
debt on в particular date, although followed by a 
direction that m default of payment the sum may Le 
reoovered from the hypotheoated property, the mort- 
gagee is nevertheless entitled to a personal decree. 

Abbahks Heggadthi v. Kinkiamma Shetty, 20 M. 401, 
followed. 

Ап applicahon for а personal docree can, bo 
made even after віх yoars from the date of bond, 
provided the sut is filed within six years from tho 
date of the bond. 

Appeal against the decree of the District 
Court of Tinnevelly, in Appeal Suits Nos. 271 
and 273 of 1013, preferred against those of 
the Additional District Munsif of Tinuevelly, 
in Civil Miscellaneous Petitions Nos. 73 and 
142 of 1913 in Original Suit No. 70 of 1911. 

FAOTS.—This ів an appeal against an 
order refusing to pass a personal decree under 
Order XXXIV, rule `6, of the Code of Civil 
Procedure ina mortgage suit. The appellant 
is the Wecree-holder. A decree was passed 
directing the realization of the mortgage 
amount from а sale of the hypothecated pro- 
perties. Hebroughtthe hypotheca to sale and 
realized therefrcm a sum of Rs. 910. А sum 
of Ra. 109 still remained due under the decree, 
and he sought to recover it by attachment and 
salecf the other properties of mortgagor, aud 
applied, therefore, for a personal decree under 
Order XXXIV, rule 6. The judgment-debtor 
at first paid the amount into Court. She 
afterwards contested the application stating 
that she, being a woman, was misled into 
paying the balance of the decree amount into 
Court and that the decree-holder is not 
entitled to a personal decree as the mortgage 
document merely provides for the realtsation af 
the amount out of the hypotheca. The District 
Мапа applied the amount paid by her into 
Court towards the decree, and directed 
satisfaction of the decree to be entered up. 
She then appealed to the District Jadge, who 
passed the following order: 

"It will be observed that there is а 
covenant topay ona particular date accom- 
panied bya mortgage of certain property ag 
security. It is, however, immediately follow- 
ed by a direction that in default of payment 
the sum shall be recovered from ihe 
mortgaged property. 

It seems to me, therefore, that the covenant 
topay was not absolute but qualified, and 
that the debt could not be recovered otherwise 


tban from the mortgaged property.” 


` 
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He accordingly allowed the appeal and 
dismiased the application for в personal 
decree. The present appeatis against that 
order. 

Mz. M. D. Devadoss, for the Appellant. 

Mr. К. R. Rangaswami Atyangar, for the 
Respondent. : 

JUÜDGMENT.— We follow Abbakke 
Heggadihi v. Kinhtamma Shetty (1), the terms 
of the document in that case resembling 
those of the document before us, and 
dissent from the District Judge’s conclusion 
that the plaintiff was notentitled to a per- 
sotal decree. - 

- It is then argued by the defendant that the 
application for a personal decrees is made out 
of time, being more than six years from the 
dats of the suit mortgage. It is not shown 
that this objection was teken in the lower 
Appellate Uourt, and in any case it із suff., 
cient that the plaintiffs suit was in time, 
the date of ita institution, not that of the 
application for personal decree, being material. 

The appeals against Appellate orders are 
allowed and the lower Appellate Court's 
decisions aro set aside. 

The civil miscellaneous second appeals 
ore remanded to the District Munsif for 
re-&dmisaion and disposal according to law 
after passing a personal decree in plaintiff's 
favour. Defendant will pay plaintiff's costs 
throughout. 

Appeal allowed, Petition remanded. 

(1) 29 М, 401. 





ALLAHABAD HIGH OOURT. 
. Ехь®ьсоттох Frest Arrear No. 129 ov 1914: 
January 25, 1915. 
Preseni;— Mr. Justice Ohamier und 
Mr. Justioe Piggott. 

- MUHAMMAD MARIH ULLAH KHAN 
AND AKOTHRR— P LAIXTIFE3——À PPRLLANTR 
versus 
Muscmmat JARAO ВАТ aub OTEER&— 
DirESDANTa—H8PONDEXTS. 

Oiril Procedaie Code (Act V of 1908), О. XXII, r. 10 
—Procesdings after prelininary deciec for sale or зв- 
dsmption, whether proceedings in suit—Purchaser of 
property, whether entitled to be made party—Rule 10, 
4ohsther applicable to execution proceedings. 

Under the Civil Procedme Code, 1908, proceedings 
after œ preliminary decree for sale or redemption 
aro prooeedings in tho suit aud, therefore, a sult for 
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rodomption does not come to an ond aftor tho passing 
of a preliminary decree and must bq oonsidered pend- 
ing, within the par of Order X XII, rulo 10, and 
the private purchaser the prope rty after such a 
i an interest which ola him to be 
to the sut. 

ether Order XXII, rule 10, apphos to 


execution proceedings ? 

Bhugwan Das Khetiry v. Nutana Ganguli, 00. W. 
N. 171, referred to 

Execution first end from the decision 
of the Second Additional Subordinate Judgo 
of Aligarh, dated the 30th August 1913. р 

Mr. B. Е. О Отот (with him Dr. Suleman), 
for the Appellants. 

Mr. Durga Oharan Banerji (with him Mr. 
Mohan Lal Sandal), for the Respondents. 

JUDGMERNT.—Mwusammai Maimuna Kha- 
tun, on December 22nd,” 1908, obtained a 
preliminary decree for redemption. On 
appeal to this Court the decision was upheld 
by в decree, dated May 19th, 1910, which 
allowed the plaintiff six months from that 
date to redeem the property. On October 12th, 
1912, Musammat Maimuna Khatun sold the 
mortgaged property to the present appellants, 
leaving in their hands а sum of money sufli- 
cient to enable them to redeem the property 
in accordance with the decree. On April 
Stb, 1914, the appellants applied. to the 
Court below to be made plaintiffs in the guit 
in the place of Maimuna Khatun and'on tho 
same day they applied to the Court to extend 
the time for.redemption aud to ‘allow them 
to pay the mortgage-money into Court. 
Both applications were dismissed. This is 
an appeal against the order dismissing the 
appellanta’ application to be made plaintiffs - 
in the suit. 


The Subordinate Judge seems to have . 
dismissed the application on two grounds, 
namely, (1) that no execution proceedings 
were pending at the time when the applica- 
tion war made, therefore, Order XXII, 
rule 10, did not apply to the case; and (2) 
that the decree had not been transferred to 
the appellants, therefore, Order X XI, rule 16, 
did not apply. In appeal it is contended 
that the suit is still pending, and reliance is 
placed оп &' decision of the Calcutta High 
Court in Bhugwan Das Khettry у. Nilkania - 
Сапии (1) to thé effect that a suit of this 
kind may be “pending” even after the decree 
absolute. А question is raised as to whether 
these proceedings are governed by he Aaw 

© 9 0. W. N. ТП, 
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Code of Civil Procedure. It seems to us that 
the proceedings must be held to be governed 
.by the new Code. It is true that the 
preliminary decree was passed by the Sub- 
ordinate Judge in December 1908 just before 
the new Code came into farce, but the 
севе, as already stated, was brought up to this 
Court and a decree was passed by this Court 
in May 1910, after the passing of the new 
Code. Before the passing of the new Oode 
there was considerable conflict of judicial 
opinion on the question whether proceedings 
after a preliminary decree for sale or re- 
demption should be regarded as proceedings 
ina guit or as proceedings in execution ofa 
decree. Under the present Code there can 
be no doubt that such proceedings must be 
held to be proceedings in a suit. We have 
no diffüonlty in holding that the suit with 
which we are now concerned was still pend- 
ing within the meaning of Order XXII, 
Yule 10, when the appellants’ application to 
be made plaintiffs was filed. In the defini- 
tion of “decree” contained in the present 
Code of Oivil Procedure, it is explained that 
a decree is preliminary when further 
proceedings have to be taken before the suit 
can be completely disposed of. This makes 
it quite clear that & suit of this kind does 
not come toan end after the passing of a 
preliminary decree. In this view it is 
unnecessary to consider whether Order XXII, 
rule 10, applies to execution proceedings. It 
was held by this Oourt that section 872 of 
the old Code of Civil Procedure did not 
apply to execution proceedings. It is 
unnecessary to decide whether Order XXII, 
rule 10, which has taken the place of that 
section, does or does not apply to execution 
proceedings. It is sufficient for the present 
tase to say that the snit was stil pending 
when the appellants’ application to be made 
plaintiffs was made. The only other 
question is whether there has been a devolu- 
tion of interest which entitles the present 
appellants to be made plaintiffs in the suit. 
The sale-deed executed by Musammat 
Maimuna Khatun transfers the whole of the 
mortgaged property to the appellants and 
recites that part of the price has been left 
in their hands in order that they may proceed 
to redeem the property. The sale-deed in 
factecomes very near beinga transfer of the 
preliminary decree. It is quite clear from 
the terms of the deed that the parties con- 


sidered thatthe purchasers of the property 
would be entitled to redeem the property іо 
the suit in which the preliminary decree had 
been passed, without holding that there 
had been a definite transfer of the decree. 
Wo have no doubt whatever that there has 
been a devolution of interest which entitles 
the appellants to be made plaintiffs in the 
suit. In our opinion the appellants’ appli- 
cation should have been allowed. We, 
therefore, allow this appeal, set aside the 
order of the Court below and direct that the 
name of the appellanta be entered as plain- 
tiffs in the place of Mxsammat Maimuna 
Khatun. The respondents must pay the 


appellants’ costs. 
. . Appeal allowed. 





MADRAS HIGH COURT. 
Квет Civit Appears Nos. 191 Ано 240 or 
, 1910. 

September 1, 1914. 
Present:—Sir John Edward Power Wallis, 
Kr., Offg. Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

Ix A. 8. No. 191 or 1910 
KUTHIARVATHATH PRABBARARAN 
THAMPAN Аяр OTHERS-—DRYNSDANTS— 

| APPELLANTS 
versus 
SESHAN PATTAR AND OTHERS—PLAINTIFFS 
— RESPONDENTS 
Ix A. 8. No. 240 or 1910 
SESHAN PATTAR AND oTHers—PLAINTIFGS 
—-APPELLARTS 


versus 
К. UKEKALI айа, PAPPI THAMPATTI 
AND OTHERS  DEFREDANTBS— RESPONDENTS. 
Posseesory right over channel—Right exercised for 
A poars—Obstriuction in enjoyment of right —Damages, 


sight of. | 
Where nothing more than & mere possessory right 
over a chal exercised fora period of forty years із 


ment of that right. 
Appeals against the decrees of the Oourt 
of the Subordinate EDU Palghat, in 
igi Suit No. 7 of 1909. 
ars) Madhavan Nair, for the Appellants 
in Appeal Suit No. 191 of 1910 and for the 
Respondents in Appeal Suit No. 240 of 1910. 
Mr. О. V. Ananthakrishna Aiyar, for the 
Respondents in Appeal Suit 191 of 1910 
and for the Appellanta in Appeal Suit 240 


of 1910. 


Vol. XXVIII 
TIKA SHAHU v. CHTRKAT SHAHU. 


JUDGMENT. —This is а suit by the 
plaintiffs to recover from the defendanta 
possession of an anicut and & chal. The 
plaintiffs’ predeceesors-i in-title constructed 
an anicut in the bed of the river and took 
water through a channel to lands that they 
oocupied under defendants’ predecessors. 
They also continued the channel, apparently 
by permission of the riparian proprietors, 
higher up and sold them the surplus water. 
In 1904 the anient was washed away by 
the flood and in 1908 the defendants, who 
were the owners of the land for the irriga- 
tion of whioh the water was originally 
taken and had re-entered into possession, 
erected by permission of Government a new 
&niout, partly on ‘the same site as the old 
anicut, and have since been using the upper 
reaches of the chal where there are not 
riparian owners to supply water for pay- 
ment to the other owners. As regards 
those upper reaches, the evidence is that 
the plaintiffs and their predecessors have 
enjoyed for at least forty years & possessory 

.right over the upper reach of the ола] 
above the plaintiffs’ lands. The defendants 
have not ahown any right on their part to 
interfere with the plaintiffs’ proprietary 
right and the Subordinate Judge was right 
in restraining the defendante from interfering 
with the plaintiffs’ enjoyment of the chal. 
The plaintiffs have not in fact been damnifled 
by the interference of the defendants, but 
on the contrary have gained by the reoon- 
struction of the anicut by the defendants. 
In these circumstances we think a sum of 
Rs. 100 will be auffleient damages. As 
regards the anicut, we agree so far with 
the lower Court as to be of opinion that 
the plaintiffs have failed to prove any 
present right to possession of the anicut. 
They were allowed to ereot the anicut 
which has been swept away for the purpose 
of irrigating the landa which they then held 
and .whioh they hold no longer. They are, 
therefore, no longer entitled to this easement. 
As regards the defendants’ claim for com- 
pensation for clearing the channel, they 
_have not shown any principle entitling 
them to compensation and their claim must 
be disallowed. 


In the result we must modify the decree 
in favour of the plaintiffs by awarding 
Rs. 100 for damages. In other respects 
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both appeals are dismissed with coats. 
Appeal No. 240 allowed in part; Decree modified. 





OALOUTTA HIGH COURT. 

Отти. Rote No. 868 or 1914. 
December 16, 1914. 
Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Greaves. 

TIKA SHAHU AND OTHBRE—DXEFRNDANTS— 

PaTITIONARS 


vermis 
OHIRRAT SHAHU AND OTHRBS—PLAINTIFPS 


—Oprosits Party. 
Provincial Small Cause Cowrts Act (IX of 1887), Sch. 


rival 
administering the estate. 
Therefore & Small елше Court has jurisdiction to en- 
tortain a mult by the heir of a deceased to recover from 
the defendant certain moveeble property of the 
deceased detained by him. . The fact that the 
defendant denies the title of the plaintiff does not 

Oourt. 


Mi 
Tl Ohheds v. Gulabo, И AS бе, A. W- N. Qi) 
184, 2 А.І. J. 388, referred to. 

Rule against an order of the Small Окна 
Court Judge of Saran, dated the 13th May 
1914. 

Babu Rajendra Prosad, for the Petitioner. , 

Babu Probodh Ohandra Mukerjee, for the 
Opposite Party. 

JUDGMENT.—The opposite party insti- 
tuted a guit in the Small Cause Oourt for 
recovery of certain ornaments and cash which 
belonged to one Phuleshwari. They were 
alleged to have been made over tothe defend- 
ant No. 1 after her death, and were 
withheld by him from the plaintiffs. Plaintiffs 
alleged that Phuleshwari was the wife, of the 
plaintiff No. land mother of the plaintiff ` 
No. 2. Defendant No. 1 denied that there 
was such relationship between the plaintiffa 
and the deceased or that he had ever received 
the ornaments and cash. The Judge of the 
Small Oause Court held that the plaintiffs 
were the heirs as alleged by them and that, 
on Phuleshwaris death, the ornaments and 
cash were made over by the choukider and 
duffadar to the defendant No. 1; and he 
accordingly gave a decree in favour of the 


.exception". 
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plaintiffs. Defendants thereupon moved this 
Court, and obtained this Rule calling upon 
the opposite party to show causs why the 
decree of the Small Cause Court Judge should 
not be set aside on the ground that he had 
no jurisdiction to decide the case. 


It is contended on behalf of the peti- 
tioners that the suit ia exempted from the 
cognizance of the Provincial Small Cause 
Court by Article 28 of Schedule II of Act 
IX of 1887, which exempts a suit “for a 
legacy or for the whole or в share of а 
residue bequeathed by a testator, or for the 
whole or a share of the property of an 
intestate’. The question, therefore, is 
whether this isa mit for the ‘whole ora 
share of the property of an intestate” within 
the meaning of the said Article. We areof 
opinion that the suits contemplated by the 
said words in Article 28 are suita: for the 
recovery of the property of an intestate 
between rival claimants to the estate, or 
against persona administering the estate: and 
this was the view taken in the case of Kapales 
Bewah v. Keshram Koooh (1). In that саве the 
learned Judges had to consider the second 
exception to seotiog 6 of Act XI of 1865, 
which exempted guits for “a share or part’ of 
a share in an intestacy” from the jurisdiction 
of the Small Cause Court; and Mr. Justice 
Norman, in delivering the judgment of the 
Court, said as followa: “We think that 
those words are intended to apply to suits by 
persons claiming аз heirs ‘against other 
persons similarly entitled in order io deter- 
mine their respective rights and interests, 
and to suits against persons administering the 
estate of a person who has died intestate, 
where the share or proportion to which the 
claimant is entitled is in question", and do not 
apply to suits by the heirs against a 
wrong-doer. A similar view was taken in the 
cage of Mohsshur Mondul v. Kotlash Nath 
Милаш (2) where, in considering the said 
section, Mitter and Maclean, JJ, held that 
“nits between parties claiming respectively, 
property left by & deceased person as heirs-at- 
law of such person, are contemplated by this 
The Allahabad High Court, in 
considering Article 28 of Schedule II of the 


present Provincial Small Овозе Courts Act, 


i 


(1) ж W. В. 93 
(2) 7 0. D. B T1. 
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agreed with the view taken in the above two 
Cm (See the case of Chhedt v. Gwlabo 
8). Е Й 

Reliance has been placed on behalf of the 

titioners upon twocases reported in 17 W.R. 
Parish Grish Ohunder Singh v. Auna Dosses (4) and 
Nalin Chundsr Gossamee v. Dribo Moyes Debec 
(5)], in which Couch, O.J., held that a anit to 
recover money as personal property in respect 
of a share under an intestacy is not cognizable 
by the Small Oanse Conrt. But the facts of 
the first of the two cases (at page 48 of the 
said Volume) do not appear from the report, 
and we do not know whether the suit was 
against а rival claimant. The second case 
reported at page 520 was clearly a suit 
against a person who also claimed to be an 
heir; and the suit would fall within the class 
of suits contemplated by the exception to 
section 6 of Act XI of 1855 as laid down by 
Mr. Justice Norman. Itis true that the 
Small Cause Court Judge also asked the High 
Oourt to set aside & previous decree 
by him in a suit, which had been brought 
apparently agninst в  wrong-doer. The 
learned Judges did not interfere, although on 
the ground. that the decree had been passed 
long ego and that the parties had mada no 
application to the High Court. 


We agree with the view taken in the first 
three cases noticed above. It is contended 
that in these three cases the defendant did 
not deny the title of the plaintiff. Butinthe 
case of Kapalee Bewah v. Keshram Kooch (1), 
we think that the plaintiffs title must have 
been denied, as the reference to the Munsif'a 
finding that the plaintiff was not the wifo of 
the deceased would go to show. In the 
Allahabad case, the heirahip of the plaintiff 
had been determined in a previous suit 
between the parties, but then that fact is not 
relied upon and, in fact, has not even bsen 
referred toin the judgment of the Oonrt. 
The judgment in all those three cases 
proceeded upon the ground that the suit 
contemplated by the section was one between 
rival claimants to the estate underanintestacy. 
The fact, therefore, that the defendants in 
the-present case have denied the title of the 
plaintiffs is immaterial. 


E 


е . 


2) A. Oh A W. N. (1905) 186 2 А. І, J. 838, 
17 W. 
17 ҮҮ. x 5m 
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It was argued that the title of the plaintiffs 
having been disputed in the present case, 
the auit was taken ont of the cognizance of 
the Small Cause Court. But the suit is based 
upon the ground that certain moveable pro- 
perty left by the deceased was detained by 
the defendants. There is nothing in the 
Small Oanse Courts “Act to show that the 
jurisdiction of the Court is onsted merely 
because the plaintiffs right is denied. We 
are of opinion that the Small Cause Court 
had jurisdiction to entertain the szit, 

The Rule must accordingly be discharged 
with costa. We asses the hearing feo at-one 
gold mohur. 

Rule discharged. 


MADRAS HIGH COURT. 

Frast Orrin Apprat No. 182 ов 1912. 
November 12, 1914. 
Present:—Mr, Justice Sankaran Nair and 
Мг. Justice Spencer. 
KAKERLA. OHUKKAMMA—Patwtire— 
APPELLANT 


^  OCrEus * 
KAKERLA PUNNAMMA AND АМОТНЕВ— 
DargNDAKTS—HR8PONDNNTS. 
Hindu Law—Adoption—bhiteksharn systsm—Adop- 
tion by gwaior widow with consent of majority of 
snpindas—Conseat of senator widow mo obtained — 
Validity of айор'он, 
` Under the Mitakshara system of Hindu law an 
adoption made by a junior widow of в deoeased 
Hindu without the consent of the senor widow 18 
invalid even thcugh the adoption was made with the 
consent of the majority of szpiadas, as the senior 
widow hasa preferential right to make an adoption. 
Warayanasam: Nack v. Mangammal, 28 М. 815; 
16 M L.J 148 and Bakhmaba: v. Radhabai, 5 B. Н. 
О E А О. J. 181, referred to. Я 
Padajirav v Rimrav, 18 В. 160 and Ranji Lal 
Кағтојаз v. Bejoy Krishna Karmakar, 14 Ind. Oas. 174 
16 О. W. N. 440; 89 О. 582, followed. 
Appeal against the decree of ће Court of 
the Temporary Subordinate Judge, Masuli- 
patam, in Original Suit No. 82 of 1909. 


FAOTS.— ne Kakerla Lakshmipethi died 
without male iasye, leaving two widows him 
surviving. The junior widow, after obtain- 
ing the consent of the majority of the 
sapitidas, adcpted & son фо her deceased 
husband, without the consent of the senior 
widow and without even consulting her 
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about the matter. The РЕА widow then 


: sued for a declaration that the adoption was 


not true and valid. The Temporary Subordi- 
nate Judge of Masulipatam held that though 
the plaintiff was not consulted and was not 
even present at the adoption, it was valid as 
it was made with the consent of the majority 
of the sapindus. The plaintiff appealed to 
the High Court. 

Mr., V. Eamados, for the Appellant: 
The adoption iq clearly illegal as the 
senior widow did not consent to the same. 
Padajirao v. Ramrav (1) and Ranjit Lal 
Karmakar v. joy Krishna Karmakar (9). 
West and Buhler also say the same thing. 


. Mr. T. Ramachandra Row, for the Re- 
spondents:—At the worst the omission to 
obtain the senior widow’s consent is only 
improper and the doctrine of facium valet will 
apply to validate the same. [Narayanasami 
Naick v. Mangammal (8).] The text of West 
and Buhler does not apply to Madras, as the 
law here is different and as a widow in 
Bombay can adopt even without the consent 
of the sapindas. 


JUDGMENT.—The plaintiff, the senior 
vidow of Kakerla Lakshmipathi deceased, 
sued for a declaration that the alleged 
ndoption of the 2nd defendant made by the 
lst defendant, the junior widow, is neither 
true nor valid, as 16 was made without her 
consent. The defence is that it ig true and 
valid. The Subordinate Judge has found 
that the plaintiff was hot consulted by the 
lst defendant about the adoption and that 
she was not present atit, but that as it waa 
made with the consent.of the majority of 
the sapindas it is valid. 

In appeal it is argued that an adoption 
made withont the consent of the senior 
widow (the plaintiff) and without even. 
consulting her is not valid in law. There ` 
is no Madras decision directly in point. In 
‘Narayanasamé Naick v. Mangammal (3) the 
learned Judges held that the omission by the 
senior widow to oonsult her co-widow, though 
no doubt improper, would not bea aufficient 
reason for holding the adoption made by her 
to be invalid, because & junior widow is 
bound, as & matter of duty, to give her 


18 B. 100. 
2) 14 Ind. Oas 17; 39 О. 682; 16 Q. W, N, 443, 
3) SM. 15 15 M.L, J 1 


‚баа (5). 
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consent. In Bombay it has been held that 
where there are several widows the elder 
has a right to adopt even withont the cohsent 
of the junior widow [see Rakhmabat v. 
Radhabai(4)], but that the junior widow can- 
notadopt without the consent ofthe elder [See 
Padajirat v. Ramrav (1)), except in certain 
circumstances to which it ія now unnecessary 
to refer. This view has been accepted by the 
Caloutta High  Conrt [See Ран Lal 
Karmakar v. Bejoy Krishna Karmakar (9)). 
West and Buhler are the only text-writers 
cited before us who deal with this question. 
They say that in the case of a difference of 
opinion between the widows “the elder has 
the superior right; and the younger cannot, 
it would seem, adopt without her aenior’s 
authority, except in oase of irregularity on 
the senior’s part causing interference by the 
caste.” Then the opinions of the Sastris to 
the same effect are quoted. But it has been 
urged before us that the law is different in 
Madras, because in Bombay an adoption 
may be made by a widow without the consent 
of the sartndas of her husband. 

Now when several widows inherit jointly, 
the senior widow, in the case of an ordinary 
co-parcenership, has а preferential right to 


: the management of the joint property on 


behalf of all the widows, unless by consent or 
decree the joint estate is converted into 
an estate in severalty. If the property is 
impartible, she is entitled to hold it subject 
to the righta of the others for maintenance. 
An adoption by the junior widow will thus 
have the effect of depriving her of the 
impartible property or the possession of the 
со-рагсепагу property. In Madras the law re- 
lating to the senior widow's right of manage- 
ment was laid down in the Tanjore case re- 
ported as Jijoyiamba Bayi Sarba v. Kamakshi 
The learned Judges refer tofthe 
following statement ofthe law in Strange’s 
Hindu Law, page 127, at page 485:— 
“When a man has left more widows than one, 
and no son by any, she who first married, 
being the one who is considered to have been 


овоо 
5) * M. H. C. В. 424. 


В. 
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Ная вһе got the same preferential right 
in the performance of religious duties? In 
Colebrook’s Digest of Hindu Law, Book IV, 
Chapter I, Sloka 51, it is said that “the first 
is the wife married from a sense of duty, and it 
is she whom acta of duty concern,” which, the 
commentator states, means “who officiates in 
acts of religion and so forth.” А sloka of 
Yognavalkys is quoted as showing that if 
there are several wivea of the same class, acts 
of religion are lawfully performed “by no 
other than the eldest” (Slokas 48 and 49): 
and the commentator Vignaneswara ia cited 
as saying that in such a case the husband 
shall not employ another in business relating 
to religious duties and that the firat married 
one must be preferred in all matters relating 
to acta of religion even though, according to 
Vishnu, there may be younger wives who are 
dearer to him. Oertain exceptions are 
referred to in Sloka 50. It will be observed 
thatit is the very ground on which her pro- 
ferential right to manage the property left 
by the deceased husband ія recognised by 
Strange in the passage cited above and 
extracted in the judgment in Jijoytamba Bayi 
Saba v. Kamakshi Bayi Jaiba (5). A fortiori 
her preferential right to perform acts of religion 
should be recognised: and it is not denied ' hat 
adoption is an act of religion. The decisions 
of the Bombay and Caloutia High Oourts 
are based on sound principle and we are of 
opinion, therefore, that the plaintiff has got 
a preferential right to make the adoption and 
that so long aa that preferential right exista . 
in the plaintiff, the lst defendant has no right 
to adopt. The consent of the sapindas will not, 
in the circumstances, give her & right to adopt 
and the adoption is, therefore, invalid. 

We accordingly reverse the decree of the 
lower Oourt and declare that the adoption of 
the 2nd defendant by the let defendant is not 
valid, and that the 2nd defendant is not, 
therefore, the adopted son of the deceased 
Kakerla  Lakshimpethi. The plaintiff ia 
entitled to her costa from the defendants in 
both Courta. : 

Appeal allowed; 
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LOWER BURMA CHIEF COURT. 
Szroonp Оттп, Appwat No. 216 or 1918. 
February 5, 1915. 
Prasert:—Mzr. Justice Twomey. 
MG. PO NYEIN axb orHERS —PLAINTIFYS 
— APPELLANTS 
. tersus 
MAUNG MY AND icis ав 


—-Вшвро 
Evidence Асі (I of i872), ^ me (2)—Pystbaings 
—No documents ој Utle—HRevenus Burveyor's report not 
signed by traagerors, probaste value of—Tromafer of 
Property Act ur a af 1882), a 4l- Purchase from 


haser. 

though admissible 
under section 82 (2) of the Evidence Act have very 
little probative value when they are not signed by 
the transferors and are not supported by the evidence 
of persons who purport to sign them as witnesses. 
To claim the protection afforded by section Al of 
the Transfer of Property Act, the purohaser mant prove 
that he inquired as to who was in actue 


of the land for 12 years ie sala ati abould . 


поё assume thas his vendor is the true owner merely 
on the strength of the pyatbaings, which are not 
signed the transferors The pyatbasage after 
the ег of Property Act came into force are no 
documents of title at all. 

Ramen Ohetiy v. Ро Son, 4 Ind. Ons. 809; 6 L. B. В. 
125, referred tc and followed. 


Mr. Gyi, for the Appellants. 
Mr. Palit, for the Respondents. 


JUDGMENT.— The  plaintiffs-appellants 
proved their mortgage to the satisfaction of 
both ihe lower Oourts. There was oral 
evidence in support of it apart from the 
admission of the lst defendant, Maung Pe. 
Maung Pe alleged that the mortgaged land 
was subsequently transferred to him outright 
һа the plaintiff could not pay the mortgage 
debt. But this subsequent transfer was 
not proved. it resta on the statement of 
the lst defendant, Maung Pe, snd the 
pyaibaings of 1907, Exhibits 1 and 2. These 
pyatbatngs were rejected by the Township 
Oourt. The Revenue Surveyor who wrote 
the two reports died before the suit was 
filed and tke reporta would probably be 
admissible tnder section 82 (2) of the 
Evidence Ast. But they are not signed 
by the alleged transferors and nre not 
supported by the evidence of persons who 
purported io sign them as witnesses. In 
the circumstances their probative value is 
very slight and would not justify the Court 
in finding that Po Nyein and his wife 


reported an outright transfer of the land 


to their mortgagee, Maung Pe. 
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The only КА that remains is whether 
the District Court was right in deciding 
that Maung Mya and Ma Куе U (who bought 
the land from San Nyun and Ma Hla Bon, 
who "Had in turn got it from the mortgagee, 
Maung Pe) are bona fids purchasers without 
notice and as such entitled to the protection 
afforded by section 41 of the Transfer of 
Property Act, as held by the District Court. 
The ‘learned District -Judge says that 
Maung Mya could hardly have been expected 
to carry his enquiries baok further than to 
Maung Pe. Maung Pe obtgined the land 
only some five years before the sale to Maung 
Mya. Was Maung Mya justified in assuming 
that Maung Pe was the true owner merely 
on the strength of the pyatbatngs, Exhibits 1 
and 2, which were not signed by the trans- 
ferorsP І think it is clear that he was not 
justified in doing so and that he must be 
held to have had notice of the plaintiffs- 
appellants’ mortgage, seeing that but for 
his wilful abstention from enquiry he would 
have known it. As pointed ont in Ramen 
Ohetiy v. Po Son (1), an inquiry into title 
which does not extend to inquiry as to 
actual possession for at least 19 years cannot 
be said to be such an inquiry as & reasonable 
and prudent man would or should make. 
It was Maung Mya’s duty before purchasing 
the land to inquire from Ро Nyein and Ma 
Ngwe Kin, who to his knowledge were in 
possession some five years before. I see no 
reason at all for holding that Po Nyein and 
Ma Ngwe Kin are estopped from asserting 
their rights as mortgagors, even if Maung 
Pe was on the footing of an ostensible 
owner in 1907. It would be still incumbent 
on Maung Mya to inquire into Maung Pe’s 
title. The pyatbatngs of 1907 are not docu- 
ments of title at all. 

Maung Pe being merely a mortgagee had 
no power to sell the land. 

The decree of the District Court is set aside 
and that of the Township Court is restored. 
The respondents will pay the costas of the 
appellants in all Courts. 


Appeal allowed . 
(1) 4 Ind. Оза. 306; 5 L. В. B. 125. 
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PUNJAB OHIEF COURT. 
Бвоонр Orvin Аррват No. 2183 or 1914. 
February 22, 1915. А 
Present:—Justice Sir Donald Johnstone, Кт. 
JHANDA MAL —PLAINTIFI—À PPELLANT 


versus 

Musammat SARDAR BEGAM AND ANOTHER 
—DErEN DANTES — RESPONDENTS. 

Pre-emption — Custom—Instancen i» — adjoining 

mohallas—Degres of proof required —Lahoie Сир, 


Takaali Gate Basar. 

In order to prove the custom of pre-emption 
instances of the enforcement of the nght of pre- 
emption in tho adjoining streeta or mohallas are 
relevant. 

The olrcumstance that a particular besar is ossen- 
tially a street of shops and prostitutes’ lodgings 
cannot override the fact that pre-emption has been 
enforced as a matter of right in certain orses. 

.The mere fact that the property in suit has changed 
hands throe or four times without any claim of pre 
omption being made doos nob go to disprove the 
oxistenoe of tho custam. 

Where in a preemption sult it was contended 
on behalf of the vendee-defendant that four 
Mines were not enough to provo custom and that 

out of Court should not be relied on: 

Ча, (1) that extra-judicial oompromises were valid 
instances of the ce of custom; 

(2) that each саве must be decided on its own facta 
and that in this case the custom of pre-emption was 


proved to exist 
Musammat Durga Devi v. Bamsan, 10 Ind Саз, 880; 
ed 


91 P. В. 3911; 127 P. L. В. 1011, 

Second appeal from the decree of .the 
Divisional Judge, Lahore Division, dated the 
15th June 1914, reversing that of the Subordi- 
nate Judge, Lahore, dated the 30th March 
1912, decreeing claim. 

Messrs. Beechey and Jat 
the Appellant. 

The Hon'able Mr. Muhammad Shafi, K. B., 
for the Respondents. 

JUDGMENT.—This case has been very 
hotly contested. Here in second appeal the 

-questions for decision &re:— 

(a) Does the custom 
exist in the sub-division of Lahore 
City in which the property sought 
to be pre-empted is situate? 


Gopal Setht, for 


(b) Is the property a house or a 
shop 

(c), The proper price. 

As regards (a) we have to consider in 


what sub-division the property lise. Plaint- 
iff says Guzar Talwara, vendee says Taksali 
Gate Bazar. The latter is a comparatively 
small and defined area, while no one is able 
to giwe the boundaries of the former. It 
seems that in ancient times the whole city 
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consisted of two “Guzars” called Talwara 
and Barra respectively; but, in my opinion, 
these cannot now be called sub-divisionsg 
for the purposes of pre-emption, the city 
having altered enormously. The property 
is, therefore, in the Taksali Gate sub-divi- 
Bion. Ав to whether the custom of pre- 
emption exists in this sub-division or not, 
I have heard an enormous amount of 
argument, supported on both sides by a 
great masa of authority in the shapo of 
published rulings. [ do not think any 
good purpose will be served by a detailed 
notice here of all these rulings, all of 
which I have seen and weighed. It will: 
suffice if I note the lines of argument put 
forward and deal in turn with ench point 
taken. 


Mr. Beechey for plaintiff-appellant points 
to four instances of the enforcement of right 
of pre-emption in the immediate vicinity, 
two being decided contested cases: Musam- 
mat Piro v. Miran Bakhsh, decided 10th 
November 1897 by the Additional District 
Judge, Lahore, and Ishar Das v. Imam Din, 
decided by the Munsif on 18th March 
1895, and the other two extra-judicial 
compromises in 1906 and 1908. These 
cases are fully proved and Mr. Beechey 
points to a number of rulings, Muhammad 
Nawas Rhan v. Bobo Sahib (1) (Ferozepore), 
Maula Bakhsh v. Demn Ditta (2) (Amritsar), 
Fateh Muhammad v. Kariman (8) (Jullundur), 
Manohar Lal v. Pars Ram (4) (Jagadhri), 
as showing that inktances in adjoining 
streets or muhallas are relevant. 


Mr. Shaf meets all this by the argument 
that the above rulings АП relate to towns 


in which the custom is universal, while ід * 


many parts of Lahore the custom has been 
found not to exist [Raman Mal v. Bhagat 
Ram (5) and Hakim Rat y. Muhammad Din 
(6), eto., oto. ]. Т am not pressed by this argu- 
ment, as thers is no real reason to suppose 
that Lahore із very different from the 


(1) 44 Р. В. 1908; 75 P. Т, В. 1008. 

(2) 6 P. В. 1907; 54 P. W.R. 1907; 122 P. І. B. 
S TÉ. 1007,42 P. W. В. 1907; 104 Р. І. В. 

o TPB 1007; 51 Р. L. B. 1007 88 P. W. R. 

КЕЕ R. 1895, 


-© » 


83 P, R. 1901, ^ 
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other towns named above in the matter of 
the prevalence of the bustom. 

Then Mr. Shafi argues that the Taksali 

Gate Bazar is essentially a street of shops 
and prostitutes’ lodgings, and thus: the 
necessity for custom of pre-emption is not 
apparent, see Р. W. No. 7, who has s- shop 
soparated by 14 shops from the property in 
suit. Such а circumstance cannot override 
the fact that pre-emption has been enforced 
asa matter of fact in recent times in four 
cases. . 
Then it is argued that this property has 
changed hands three or four times without 
any claim being made, and that similarly 
other sales have taken place without con- 
test. This seems to me immaterial: it is 
not always the case that a neighbour has 
the desire or the means to acquire adjoining 
property which is in the market. 

Next, it is contended that compromises 
out of Court prove nothing. Remarks of 
this sort are to be found in Raman Mal 
v. Bhagat Ram (5) and elsewhere, but they 
are contradicted in Other rulings. The 
fact ia that ‘circumstances alter cases"; it 
seems +o me that where a would-be-pur- 
chaser of property, on being challenged by 
a soi-üisani pre-emptor, surrenders, there 
is a fairly strong inference that it is 
because he knows the claimant will be able 
to oust him by suit if he resists. 


Then it is contended that Ishar Das’s 
саво was decided by'& Munsif ona wrong 
imposition of onus. I cannot see that this 
matters. It ia also pointed out that the 
property in Musammat Ptro’s case was in 
Tibbi Bazar, but reference to the map shows 
that that Bazar is so near the Taksali Gate 
Bazar that the two may well be deemed to 
be in the same sub-division. 


Again, Mr. Shafi points to Imam Din v. 
Ghulam Muhammad (7) and contends that 
instances in adjoining sub-divisions should 
not be taken into account; but the sentence 
in point beginning “wo think, however," 
does not support him here, as the dictum 
is strictly limited to cases in which there 
are no instances in the sub-division in which 
the property is situated. 

Further.Gokal Ohand v. Mohan Lal (8), à 


т) 88 Р. R. 1901. 
8 8 P, R. 1908; 10 P, L, В, 1906, 
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Lahore case, is relied upon by Mr. Shafi. 
There in a certain sub-division two cases 
were „proved of pre-emption and yet the 
Court held the custom not established. Here 
we have four instances. Hach case must be 
decided onits own facta. Musammat Durga 
Devi v. Ramsan (9) is also put forward as 
showing how much proof of the custom is 
required. There, too, only two instances wore 
established, one very old and the other ‘a 
censo in which there was a reason to believe 
the oompromise ont of Court was amicably 
arranged, the vendee being amply compen- 
sated. I decline to apply that case here. 
My finding, then, is that the custom 
of pre-emption of house property does 
exist in the Taksali Gate Ваљг sub- 
division of Lahore City, aid I  overrule 
the lower Appellate Court here. Ав regards 
the nature of the property, vendee, by 
re-building in the teeth of repeated pro- 
hibitions and warnings from the first Court, 
has made inspection impossible, and, there- 
fore, the past history of the spot must be 
considered. I have seen the evidonce of 
Wasdeo himself, P. W. No. 5, who occupied it 
for seven years up to 1903 using no part ав 
a shop; of P. W. No. 1, P. W. No. 3, P. W. 
No. 4, P. W. No. 7, P. W. No. 8, 
P. W. No. 8, P. W. No. 10, P. W. No. 11, 
P. W. No. 14 (drawer of & plan on the 
record), P. W. No. 16 (writer of deeds con- 
cerning property in these parta); and per 
contra of D). W. No. 2 and D. №. No. 8. The 
first Court found the ‘property waa pre- 
dominantly residential on the oral and 
documentary, evidence, and І must say I 
think with much reason. The lower Ap- 
pellate Court after afew rather summary 
observations on the subject finds the pre- 
mises were not residential or subject to 
pre-emption. What has to be decided ія 
not whether they were residential, but 
whether they come under the exceptions 
set forth in section 5 of the Aot, f. e. if 
not a shop, or a kaira, or а serai ог 
dharmsala, mosque or “other similar building," 
these premises are certainly subject to pre- 
emption--cf. section 7 of the Act. I hold 


- the property was not at ‘time of. sale a 


shop and so was subject to pre-emption. 


9 10 Ind. Cas. 880,.01 P. R. 1011, 127 P4L. R, 
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The Oourts below are agreed as to Ње 
matter of price, and I see no reason to 
differ from them. 

I, therefore, accept the appeal with ‘costs. 


Appenl accepted. 


CALOUTTA HIGH COURT. 
APPNAL FROM ОвтагиА Duogwes No. 407 or 1910. 
July 20, 1914. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
DHAKESWAR PROSAD SINGH— 
Devenpant No. 2—AÀPPELLAMT 


versus 
HARIHAR PROSAD NARAIN SINGH— 
PLAINTIFF—HESPONDENT. 

` Mortgage—Oo-mortyagors— Purchaser of portion of 
mortgaged = pioperty, of—One co-mortgagor 
rodeeming AR mortgage, right of—Contribudioa— 
Charge. 

When ane of several mortgagors redooms the whole 
mortgage, he noquries a chargo on tho share of 
each of his co-mortgagors for his proportion of 
the expenses properly incurred in the redemption 
of the 


of the rest may be called upon to 


A decree obtained on & mo does not 
extinguish the security, though the may 
bd m in the deoree, &nd the ju епі 


security for the ‘original cause of action until it 
be made productive in satisfaction to the judgment- 
creditor. 


Babi Jan v. Sachi Bewa, 81 О. 868,8 О. W. М. 
684 (Е. B.); Puranatmal v. Venkata, 20 M.' 486, 0 M. 


І. J. 198; Burpwom v. Barhamdeo, 2 О. L. J. 202 ab p. 
214 pude v ches 3 Hast 251; T B. R 449; 102 В. 
R. 6044 Lowry v. Williams, (1895) 1 L B. 274 1 Irish 
Lew Reporta 741 and Bconomio Life Assurance Soovety 
у. Usborne, (1902) App. Ons. 147, 71 L. J. Р. О. 84 85 
L. T. 581, referred to 

The right to claim contribution is the same, 
whether the m redeemed in the usual 
way or whether debt is realized by a forced 


sale of the 


28 M. 060 H ; Bry Bhukhon, 28 A. 407, 
А W. N. (1004) Ty 1 A. Ld 148 (W. B.), referred 


ee from the decree of the Sub-Judge 
of Gays, dated 18th August 1910. 
Babus Mahendra Nath Roy, Hartbhusan 


Mookerjes, Gones Dud Singh and Baidya Nath 
Narayan Singh, for the Appellant. 

Babu Ram Ohandra Mozumdar and Maulvi 
Muhammad Mustafa Khan, for the Respond- 
ent. 

JUDGMENT.—This is an appeal by the 
second defendant ina suit for contribution 
under the first paragraph of section 82 
of the Transfer of Property Act. The facts 
easential for the determination of the ques- 
lions raised before us are not in controversy 
and may be briefly recited. On the 25th 
March 1897, Khaja Obedullah executed w 
mortgage ofathird sharein each of two 
properties, Attapurand Paharpur, to Mahomed 
Sidiq to secure a loan of Re. 25,000, which 
carried interest at 18 per cent. per annum. 
The mortgagee sued to enforce his security, 
obtained a decee on the 20th November 
1905 and in execution thereof had the 
mortgaged properties advertised for sale. 
Meanwhile, the interest of the mortgagor 
in Attapur, which for the sake of brevity we 
shall call A, had been sold in execution ofa 
decree on a puisne mortgage dated 9th June 
1897 and had passed on the 218+ Septem- 
ber 1904 into the hands of one Jobraj Lal, 
now represented by the plaintiff. The interest 
of the mortgagor in Paharpur, which we may 
call B, had also passed out of his hands, and 
had, by successive transfers dated 18th May 
1898, 29th September 1902 and 7th Novem- 
ber 1902, vested in the second defendant. 
Consequently, when the mortgages-decree- 
holder took steps for the aale of the mortgaged 
properties, the purchaser of A satisfied the 
decree on the 28rd October 1906 by payment 
of Ва. 7,456. He then instituted this suit on 
the 80th September 1909 for recovery of a 
proportionate amount from the first defend- 
ant, namely, Ra. 5,964, together with interest 
thereon at 18 per cent per annum; he also 
prayed that this sum might be declared a 
charge upon В, The suit was originally 
brought against the flrst defendant, on the 
assumption that she had purchased В; but, 
when it subsequently transpired that B 
belonged not to the first defendant, but to 
her son, the second defendant, the latter was 
joined asa party on the 17th December 
1909, that is, more than three yeara after 
the satisfaction of the mortgage-decree. 
Three questions, consequently, arose for 
consideration in the Court below, namely, 
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first, was the suit barred by limitation, second- 
ly, was the plaintiff entitled to а charge 
upon B, and, thirdly, what was the emount 
recoverable by the plaintiff P The Subordinate 
Judge has held that the suitis not barred 
by ‘limitation, as the plaintiff is entitled 
to a charge on B, enforceable within 12 years 
from the date when the money sued for 
became due (Article 132 of the second Schedule 
of the Indian Limitation Act). The Subordi- 
nate Judge hasalso found that the plaintiff 
was entitled to receive Ha. 5,026, with interest 
thereon at 12 per cent. per annum from date 
of deposit to date of suit, to be realised by 
sale of B. The second defendant bas appealed 
to this Court, and has contended, first, that 
the suit is barred by limitation, asthe plaint- 
if has no charge for the realisation of the 
sum due to him, and, scoondly, that the sum 
decreed has been ascertained on erroneous 
principles. ' 

In support of the firsí ground, reliance has 
been placed upon the decision in Nawab Jahan 
Ara Bogum v. Mirsa Shuja-ud-din(1). In that 
case, a mortgagee had obtained a decree on 
his mortgage, which was satisfied by one of 
several representatives of the deceased 
mortgagor. It was held that sections 82 
and 95 of the Transfer of Property Act were 
inapplicable, that the representative who 


paid up the decretal amount did not thereby . 


&oquire a charge on the morgaged property, 
and that, consequently, to a suit for contribu- 
tion brought by him, the three years’ rule 
of limitation contained in Article 61 or 
Article 99 of the second Schedule to the 
Indian Limitation Act was applicable. It need 
not be disputed that the principle, which 
underlies the decision in Nawab Jahan Ara 
Begum v. Mirsa Shuja-ud-din (1), assiste the 
contention of the appellant; but it is worthy 
of note that & contrary rule was adopted in 
Raushan Ай v. Kalé Mohan (2),whore Ghose, J., 
held, with the concurrence of Oaspares, J., who 
was в party to the decision in Nawab Jahan Ara 
Begum v. Mirsa Shuja-ud-din (1), that where 
one of two co-mortgagors pays off the entire 
mortgage-debt, he occupies the position of the 
mortgagee when he seeks contribution from his 
co-mortgagor. This view is in accord with the 


decisions in Uinrunnissa v. Muhammad Yar 


Khan (3); Pancham Singh v. АК Ahmad ` (4); 
Ashfaq Ahmad v. Wasir Ali (5); Nura ВЗ v. 
Jagat. Narain (6); Bhagwan Das v. Har 
Dei (7); Ibn Hasan у. Brij Bhukhan (8); 
Bhagwan Das v. Karam Husain (9);- Har 
Prasad vy. Raghunandan Prasad (10); Danappa 
v. Yamnappa (11); Asansab у. Vamana (12); 
Moidin v. Oothumanganni (18); Ghulam Maula 
Khan v. Banno Khanam (14). We may further 
observe that the view taken in Nawab Jahan 
Ara Begum v. Mirza Shuja-ud-din (1) is contrary 
to the rule adopted in Magmran v. Мела; 
Hossein Khan(15),to which the attention of the 
Court was apparently not invited. An exs- 
mination of the cases showsthat Nawab Jahan 
Ara Begum v. Mirea Shuja-wd-din (1) stands 
alone, and it isreally inconsistent with the 
decision of the Judicial Committee in Ahmad 
Walt Khan v. Bhamsh-ul-Jahas Begum(10). In 
this case, the Judicial Oommittee construed 
section 95 of the Transfer of Property Act, 
which is in these terms: “Where one of several 
mortgagors redeemsthe mortgaged property 


and obtains possession thereof, he has а 
charge. on the share of each of the 
other co-mortgagors in the property 


for his proportion of the expenses properly 
incurred in so redeeming and obtaining pos- 
session." It was ruled that the section 
should not be limited in its operation to 
mortgages under which possession passes, 
and that it was more reasonable to construe , 
the seotion distributively, to make the con- 
dition of obtaining possession apply only to 
the cases in which its fulfilment is, from 
the nature of the mortgage, possible, and in 
other cases to make the charge follow upon 
redemption. Ib is plain that if this principle 
be applied to the case before us, the objection 
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held entirely 
It cannot also be disputed 
that this conolusion, ая is clear from the 
case of Digambar Das v. Harendra Narain (17), 
is in harmony with what is widely recognised 
as the rule of justice, equity and good 
conscience. 


The principle which underlies the rule is 
thus formulated by Pomeroy in his work 
on Equity J uriaprudence, Volume ШП, Articles 
1231, 1222:- “Where а party interested 
in the premises, who is not personally and 
primarily liable as the principal debtor for 
the whole mortgage debt, раув the mortgage 
to the holder thereof, he is entitled to 
transaction ая ап equitable 
assignment of ihe mortgage to himself, and 
to keep italivo as security of his own 
rights against others, who are owners of 
or interested in theland. Any such person 
who redeems, no matter how small a portion 
of the premises he may own, or how partial 
may be his interest, must redeem the entire 
mortgage by paying the whole mortgage 
The doctrine of contribution nmoug 
all those who are interested in haviug the 
mortgage redeemed, in order to refund the 
redemptor the excess of his payment over 
and above his own proportionate share, 


“and the doctrine of equitable assignment, 
“in order to secure such contribution, 
' the efficient means by which Equity completely 
‚алд most beautifully works out perfect 
.justice and equality 


are 


of burden.” To the 
same effect is the exposition by Sheldon in 


_his work on Subrogation (Article 169): “One 


of several joint debtors will, as against his 
co-debtors, ordinarily be subrogated to the 
securities and means of payment of the 
common creditor whom he has satisfied, so 
asto enable him to recover from his co- 
debtors, by means thereof, their proportional 
share of the indebtendness which he has 
discharged; and this, as in other cases of 
subrogation, arises rather from natural 
justice than from contract. Hach joint 
debtor is regarded as the principal debtor 
for that pant of the debt which he ought to 
рау, and ав a surety for his co-debtors as to 
that part of the debt whith ought to be dis- 
charged by them." 


(8D 5 Tad, Oas, 165,11 0,1, 7 22614 0. W. N. 
817. PN 


+ 


A similar reagon for the. 


rule is assigned by Harris in his work on 
Subrogation (section 424): “The payment 
(by one of two joint debtors} would not 
suroly во  nbàolutely extinguish the 
debt as to deprive the paying debtor 
of his right to contribution, to obtain which 
he most be subrogated, or he must take 
the position of а simple creditor 
and sne his co-debtor in assumpait. The 
former course would serve to prevent в 
multiplicity of suits. The ruleto be applied 
between them should be thesame as between 
principal and surety. This rule npplies as 
well to joint mortgagors, they being joint 
debtors or even ‘if they be joint 
co-sureties.” Jones on his treatise ou Mort- 
gages (Volume I, Article 877) defends 
the rule on a similar ground: “When sa 
mortgage is paid by one entitled to redeem, 
who is under no obligation to pay it, 
although he does not take в  furmal 
assignment of it, he is subrogated to the 
rights of the mortgagee in the mortgaged 
property, and holds the title во acquired 
ва against subsequent encumbrances, although 
he had also acquired the equity of redemption. 
In such case, no proof of intention on his 
part to keep the mortgnge alive is necessary 
to give him the benefit of it ; his payment 
of the mortgage and his relation to the 
estate are in aid of his title to strengthen 
and aphold it." The injustice which might 
result if this rule were not adopted, is 
forcibly described by Shepley, О. J., in 
Watkins · v. Eaton (18): "If one, who may 
be obliged to redeem the share of a 
co-tenant io relieve his own share from 
incumbrance, could have no right to retain 
the “share of such co-tenantas security and 
to obtain a reimbursement of the amount 
equitably chargeable to it, he might utterly 
fail to obtain compensation; and yet bis 
co-tenant, without making any payment 
might be entitled to the full possession 
and benefit of his share ofthe land, discharged 
from the incumbrance. The law cannot 
be justly chargeable with such resulte, as 
produced by conformity to its provisions. 
The principle is well established and is of 
frequent application in the redemption of 
mortgages, that one having a legal interest 
in an estate under incumbrance, may redeem 
the whole estate, when necessary, to enable him 


(18) (1840) 80 Maine 529; 50 Am. Deo, 687. 
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to redeem his оло shar or to relieve his own 
title from ineumbrance, even against the 
pleasure of a oc-tenant or other owner, and 
may be regarded as the assignee of the ineüm- 
brance upon the other shares or interests, 
and may retain possession of them to secure в 
reimbursement of the amount equitably 
chargeable to them.” It is consequently plain 
that the decision in Nawb Jahan Ara Begum 
v. Mirza Shuja-ud-din (1) not only stands by 
itaelf, but isalso not well-founded on principle. 
On the other sand, the view adopted in 
Raushan Ali v. Kali Mohan (2) is consistent 
with the rules cf justice, equity and .good 
conscience: but we may observe perantheti- 
cally that we must not be taken to approve 
of another proposition enunciatéd in the 
‚ваше case, namely, thaf an assignee of a 
lease hold interest created by one of the 
co-mortgagors, though entitled to claim 
contribution, cannot claim a charge against 
the sbares of the co-mortgagors of the 
“lessor. We hold accordingly that when one 
of several mor;gagors redeems the whole 
mortgage, he acquires a charge on the 
share of each of his ao-mortgagors for 
his proportion of the expenses properly 
"incurred in the -edemption of the property. - 
This principle is obviously applicable to 
the case before us, although the mortgage 
debt was satisted by a purchaser of a 
portion of the mortgage property after a 
decree had been obtained on the mortgage. 
The purchaser who redeemed the mortgage 
was, for the purposes of the rule, іа +һө 
same position as if-he were one of two 
joint mortgagois : Mohan v. Kashinath (19). 
"The fact that з debree had been obtained 
„оп the mortgage was also immaterial, because 
& decreas obtaired on a mortgage does not 
extinguish the security, though the security 
-may be merged in the decree, and the 
judgment recovered in any fort of action 
is still but a security for the original 
cause of action, until it be made productive 
in satisfaction to the judgment-creditor : 
Bibi Jun v. Sachi Bewah (20); Purnamal v. 
Venkata (21); Surjiram v. Barhamdeo (22); 


Drake v. Mitchell (23); Lowry v. Williams (24); 
ru L. R 92. 

20) 81 C. 888. 8 O. W. N Gè (F B.) 

(21) 20 М. 486; 0 M. L. J. 198. 

(22) 20 L. J. 202 st p. 214. 

5008) 1508) 3 uet. 251, 7 B в. 440, 102 Eng. Bop. 


Ж) (1895) 11. В. 2744 1 Irish Law Hoports 74!. 


- prior 


- Economic Life Assurance Society v. Usborne(95) 


Indeed, it has been held that the right tc 
-claim ocntribution is the same, whether tho 
mortgage is redeemed in the usual way or 
whether the debt is realised by a forced sale 
of the property of one of several owners of the 
equity of redemption : Rajah of Vistanagaram 
v. Rajah of Setrucherla(26), Ibn Hasan у. Brij 
Bhukhan (8). We hold accordingly that the 
plaintiff is entitled to a charge for such 
sum as the defendant may be called upon 
to contribute,and in this view no question 
of limitation nirsés. The first gronud urged 
by the appellant consequently fails. 

In support of the sscond ground, it has 
been argned that the valnes of A and B 
at the date of the mortgage of the 25th 
March 1897 have not been correctly 
determined. This contention is well-fognded 
only in respect of A. As regards В, 
the plaintiff stated in the plaiot that ihe 
value was Rs. 20.000 ; this was not specifically 
or by necessary implication denied in the 
written statement ; consequently under rule 
5 of Order VIIL of the Civil Procedure Code, 
the allegation of the plaintiff must be 
taken to have been admitted by the 
defendant. As regards А, the plaintiff 
stated, in his plaint, that ita value -was 
Rs. 10, 000, but that it was subject to a 
charge for Rs. 5,000 under a 
usufructuary mortgage, ' dated the 14th 
December 1885. The defendant, in his writ- 
ten statement, disputed this valuation of 4, 
The Subordinate Judge has found that the 
prior charge was real, but that the value of 4, 
when uneucumbered, was two-thirds of 
Rs. 22,000, as shown by a conveyance dated 
the 28th September 1899. This conclusion 
is erroneouse, because A is not proved to be 
identical with the property mentioned in the 
conveyance. We have, however, other materials 
on the record from whioh tho value of 4 
may be determined. On the 21at September, 
1904, A was sold in execution of a decree 
on в puisne mortgage for Rs. 10,540. . This 
sum represents the value of. 4 when” not 
encumbered, reduced, by the valus. of the 
-prior encumbrance, Rs. 5,090, and ‘amount 
chargeable on А in 1904 on the foot of the 
mortgage of the 25th March 1897. From 
these date, the value of A, when not subject 


(25) (1902) App. Osa 147; 71 D. J. P. О, 84 85.1, T 
.(20).28M.888, eet 
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to encumbrances, turns out to be Ва. 17,450. 
The value of A, when the mortgage of the 25th 
March 1897 was granted, was thus Re. 12,450. 
Consequently, on the principle explained in 
Bhagwan Singh v. Muhammad Mashar Als Khan 
(27), the defendant who held property B 
worth Ва. 20,000, is bound to contribute 
Hs. 4,596 out of the aggregate sum of 
Ва. 7,450 paid by the plaintiff to satisfy the 
whole mortgaged debt, although he held 
property 4 worth only Hs. 12,450. The 
finding of the Subordinate Тайша on the 
question of the sum payable by the defendant 
must accordingly be varied by the 
substitution of Ha. 4,596 in place of Re. 
' 5,026, in his judgment. On this basis, the 
decree must be varied by the substitution 
of Ва. 6,580-4 in place of Rs. 7,037.14. 
The second ground must accordmgly prevail 
to this extent. 

The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge varied by the  mubetitution of 
Re. 6,580-4 in place of Ra. 7,037-14. Subject 
to this variation, the decree will stand confirm- 
ed. The defendant-appelant must pay the 
plaintiff-respondent his costs in this Court. 

Appeal partly allowed. 

(27) 28 Ind. Cas, 389, 86 A. 272,12. A. L. J. 804. 


LOWER BURMA OHIEF OOURT. 
Sxooxp Огтш. Арриат, No. 182 or 1913. 
January 20, 1915. 
Preseni;— Mr. Justice Parlett. 
MA ME THIN-——APPELLANT 


` versus 
MAUNG SAN LUN—HasroxursT. 
Limatation Act (IX of 1008), а. 5—Oivil Procedures 
Gode (Ast V of 1908), О. IX, r. 1—Appeal filed 
beyond adeisnbilety of—Court’s negligence to 
observe ficient oauss. 
A party is not bound to make inquiries as to when 
a judgment will be delivered, gd is entitled to rely 
“onthe Court obeying the expross provisions of law 
and giving notice to his of the date fixed for 
delivery of judgment, and rf an appeal is barred 
entirely through the negligence of the Judge in 
following the procedure, the appellant cannot be 


ooo Es for it and the eppeal should'be 
admitted, Ў 


Mr. Shaw, for the Appellant. 

Mr. Ba Dun, for the Respondent. 

JUDGMENT .—( December 14¢h, 1914).— 
Appellant was plaintif in в mit in 
whiah the hearing was completed on 2nd 
April 1913 and judgment was reserved. 


INDIAN OASES. 


[1915 


No date was fixed for delivery of 
judgment, the case was never entered again 
in the cause list, and on the 9th April judg- 
ment dismissing the suit was delivered, 
without any notice to the parties and so far 
es the record shows in the absence of both of 
them and of their Pleaders. The Judge thus 
entirely flouted the provisions of the law laid 
down in Order XX, гше 1, of the Code of 
Civil Procedure aswell as the orders of this 
Oourt regarding the fixing of dates and the 
maintenance of cause lists. On having come to 
know that judginent had been delivered, the 
appellant applied for a copy on the 20th 
May and on 918 presented an appeal which ` 
was dismissed as time-barred. She filed 
affidavits, which stand uncontradicted, that 
she sent messengers several times to aus 
when judgment was to be delivered, but 
they returned without any information and 
it was not till 16th May that she heard of 
ite delivery. The District Court held that 
sufficient cause was not shown for admitting 
the appeal after time and that she had not 
used due diligence. 1 am unable to agree 
with him. The fact that Civil Courts were 
closed for over a fortnight at some period 
betweem 9th April and 16th May fully ac- 
counts for appellant’s messenger failing to 
obtain any information. The 16th May was 
a Friday. Appellant lives some 20 miles 
from Moulmein, where the Township Conr 
Bite and her legal adviser lives. It cannot 
be said that if she travelled in and consulted 
him on Monday 19th and applied for the 
copy next day, that she failed to use due 
diligence. Moreover, it is not incumbent 
upon her to make inquiries about the judg- 
ment at all. She wes entitled to rely upon 
the Court obeying the express provisions of 
law and giving notice toher Pleader of the 
date fixed for ite delivery. That the appeal 
became barred was entirely due to the 
negligence of the Judge, and she cannot 
be held responsible for it. The appeal is 
allowed and the order ofthe District Oourt 
is set aside. The appeal will be admitted 
by that Court and disposed of according 
to law. Respondent will pay costs of this 
appeal, Advocate’s fees two gold mohurs 
Еовтнев Orpsr.—aA certificate under sec- 
tion 18 of the Court Fees Act, 1870, will be 


granted. 
Appeal allowed. 
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MADRAS HIGH COURT. 

Szooxp Огуш, Àreman No. 2547 o» 1913. 
November 24, 1914. 
Preseni;—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Hannay. 
HATTIKUDUR NARAIN RAO AND отнявв 
—PLAINTIFFS— À PPNLLANTE 


vernis 
ANDAR SAYAD ABBAS SAHIB— 
DrrrsDANT—HEBPONDEXT. 

Tiamafer of Property Act (IV of 1882), а. 43—Load- 
loid and tsnant—Land belongeng to Government trans. 
ferred by leass—Goverwasni i 
granting 1 to 
sentation to cieate estoppel must be beloved iw good 


liabilities of —Olasses of priviss. 3 
Where land belonging to Government is inoluded 


eflt of section 48 of 
the Transfer of Property Act. 

Inthe absence of any allegation or proof to the 
offect that in taking the lease the lessee beloved in 
good faith and after dne inquiry the erroneous 
ropresentation regarding the title to the land 
made by the lessor, the lessee ів not entitled to rely 
upon tho principle embodied in section 48 of the 
Transfer of Property Act. 

Bection 48 of the Transfer of Property Aot applies 
also to the privies of the original transforor and 
at original transferoo. 

nleas expresaly or necessary 
implication precludes the ane, provisions 
awarding rights to or imposing civil liabilities on the 
privies of the person to wham the rights are given 
ог on whom the liabilities are imposed, the privies 
are entitled or are bound, as the case may be, to the 
extont to which the original parties are so entitled 
or are so bound. The extent of privy's liability, 
however, is not always oo-equal with the extent of 
the liability of the person through whom he olaims. 

Privies are of three clgases: (1) in blood (as heirs), 
AM ioe oy ee pue Don шт 

e esc. tenant 
executors and ан), T 

Second appeal from the decree of the 
Court of the Subordinate Judge of South 
Oanare in Appeal Suit No. 487 of. 1912, 
preferred - against that of the Court of 
the District Munsif of Karkal, in Original 
Suit No. 361 of 1911. 


», 


Messrs. H. Balakrishna Rao and R. Anan- 
da Rao, for the Appellants. 


Mr. B. Sitarama Rao, for the Respondents, 
JUDGMENT. 
BabsrvA AlYAR,J.— The plaintiffs represent 


the interests of the melgent tenants, who ob- 
tained a mudgens lease in 1862 from the ргө-, 


deceasor-in-title of the defendant, who is the 
purchaser from the purchaser of the mel 
right from the original landlord. The lands 
leased to the plaintiff] father consisted of 
several items. The small extent now in. 
dispute is alleged by the plaintiffs to bea 
part of the lands leased on mulgens right, while 
tbe defendant denies it. The defendant obtain- 
ed this small extent of land now in dispute 
on darkhast grant from the Government in 
1911 and is in possession of it.. The first 
plaintiff's contention is that he and his 
father had been in possession of i$ along 
with the other mulgen: lands till September 
1911 and that the defendant on the strength 
of the darkhasx grant dispossessed the plaint- 
iff in 1911. The defendant's case ів that 
the plaint lands were not inoluded in the 
mulgext grant and that in any view, the 
lands having belonged to the Government, 
the defendant is entitled to possession of 
them as against his leasee after he (the 
defendant) obtained it from the real 
owner, the Government, 


The District Munsif held that the plaint 
lands were included in the old mtulgont lease 
of 1862 апа he further held that by virtue 
of section 43 of the Transfer of Property 
Act the mtlgent right will attach to the 
plaint plot also in favour of the first plain- 
tiff, notwithstanding that the plaint land 
did always belong to Government and was 
granted to the defendant in August 1911. 
The District Munaif, therefore, decreed the 
plaintiff's suit. 


On appeal, the learned Subordinate Judge, . 
without deciding the question whether the 
plaint land was included in the old тшден 
lease, held that section 48 of the Transfer 
of Property Act did not apply so as to 
give the first plaintiff aright to hold the 
plaint land on mulgen lease and that the 
first plaintiff cannot claim such right on 


the strength of any other rule of law. He, 


therefore, dismissed the plaintiffs suit with 
costs. The contention in second appeal is 
that both under section 48 of the Transfer 
of Property Act and on general principles 
of estoppel, the first plaintiff is entitled to 
a mwigew right oventhe plaint land. (Of 
course, if the lst plaintiff succeeds in this 
legal contention, the case would have to 
go back to the Subordinate Judge, as ihe 
learned Subordinate Judge has not decided 
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the question whether the plaint land was 
included in the old’ malgent leave). 


Section 48 of the „Transfer of Property 
Act is‘ as follows: “Where a person er- 
ronsously represents that he is authorised 
to transfer certain immoveable property, and 
professes to transfer such property -for 
consideration, such transfer shall, at the 
option of tbe (ransferee, operate on any in- 
terest which the transferor may acquire in 
Buch property at any time during which the 
contract of transfer subsists. 

“Nothing in this section nhall impair 
tho- right of transferees in good faith for 
consideration without notice of the existence 
-of tbe gaid option.” 


The illustration to section’ ll3 of the 
Evidence Act is ns follows. “A. intention- 
ally and falsely, lads Bto Lelieve that certain 
lard belongsio A, ord thereby induces B to 
buy and ay for it The laud afterwards 
becomes ike property of A, and A reeks to 
set aside the zale cn the ground ihat, nt 
the time of the sale, ke had no title. He 
must not be allcwed to prove his want of 
title.’ The difference in language between 
soclion 43 of the Transfer of Property 
Act and the language of the illustration 
to section 115 of the -Evidence Act seems 
to be that under section 48 of ihe Transfer 
‘of Property Act, mere erroncous representa- 
tion will apparently soffice and the represent- 
ation need not be intentionally false, whereas 
tho illustration to section 115 (Evidence Act) 
uses the, words “intentionally and falsely.” 
Again under section 43, there is nothing 
‚вада about’ the belief of the transferee in 
the truth of the erroneous representation, 
whereas the illustration to section 115 
‘implies that the transferee must have 
believed the intentional and false repre- 
sentation and ` acted on the faith of 
such representation. However, even as re- 
gards section 115 of the Evidence Act, it 
.has been held that the representation of the 
transferor necd not be frandulent or dis- 
honest in order to estop the transferor. [See 
-Helan Dasi v. Durga Das Mundal (1)]. 


As stated already, in dealing with this 
‘legal question we һауе to assume without 
deciding that the plaint land was included 
‘in the old mulgeni lease of 1862 to the first 


(1) 40. L. J. 823. 


plaintiff's father and that the defendant's 
predecessor -in-interest erroneously represent- 
ed to the first plaintiff's father when granting 
the lease of 1862, that the plaint land be- 
longed to him and that he had the power to ` 
grant a permanent lease of it though, as n 
matter of fact, the land belonged to the 
Government. _ 

I am unable to accept the respondeut’s 
learned Vakil’s contention that section 43 
of tho Transfer of Property Act does not 


‘apply to transfers by way of lease, nor can 


I accept his contention that section 48 
epplies опу as between the original transfer- 


‘or and the original transferee and does not 


bind the privies of the original transferor 
and cannot be taken advantage of by the 
privies of the original transferee. Unlessa 
Statute expressly or by necessary implication 
precludes theapplication of provisions awa 
ing rights to or imposing civil liabilities on 
the privies of the person to whom the rights 
are given or on whom the liabilities are 
imposed, the privies are entitled or are 
bound as the case may be, to the extent to 
which the original parties are so eutitled or 
are во bound, under the general principles 
of jurisprudence. . + 

Privies are usually described as of threó 
classes:—Privies in blood (as heirs); privies 
by esiate (as feoffees, lensoes, assignees, eto.); 
and ргіуіев in law (as the lord by escheat, 
tho tenant by courtesy, executors and 


. administrators). It ів of course rather loosely 


said that the privy stands in no better 
position than the party through whom he 
derives his title Butit is well established 
that the extent of priviy’s liability is not 
always  co-equal with the extent of 
the liability. of the person through whom 
he claims. Privies by blood are liable 
only to the extent of assets inherited by 
them. Ав regards privies by estate the 
extent of their liability is not so well settled. 
In Halsbury’s Laws of England, Vol. XIII, 
page 403, itis broadly stated that' ‘the lessor 
is estopped from repudiating the lease under 
which possession has been given or a tenancy 
which he has acknowledged, and that the 
assignesof thelessor’s interest is estopped from 
denying anything which the lessor is estopped 
from denying. The foot-note at the same 
page begins by saying that “ This is an 
example of the dictum that estoppels must 


‘be mutual and reciprocal" In Kurn Chowbey 
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v. Jankes Pershad (2) it was held that 
when & Raja granted a perpetual lease of 
certain lands in which the Raja bad only an 
interest for a term, the plaintiff who purchas- 
ed in auction-sale the proprietary rights of the 
Raja, who had after the lease to the defend- 
aut acquired such proprietary rights, was 
estopped from denying that the defendant 
had acquired perpetual occupancy rights. in 
Kazeo Abdool Mannah, v. Buroda Kant 
Banerjee,’ (8) it was held that “parties 
holding an estate under.a Permanent Ssettle- 
ment from Government cannot question the 
validity of а mokuraree ypottah previously 
granted by themselves, when thdy sold the 
property under & temporary Settlement.” 
. The principle of section 49 of the Transfer 

of Property Actis also embodied in section 
18А. ofthe Specific Relief Aot. 

If the matter were res integra, therefore, 
and if I were at liberty to construe section 43 
of Act LV of 1882 uccording to its strict 
literal interpretation, I would hold that the 
defendant (assuming that he is а privy in 
ostate to the original lessor аз regards the 
disputed lands) cannot deny the right of the 
first plaintiff and the first plaintiff's option 
to treat the mulyens right as attaching to the 
+ plaint lands which the defendant has recently 

obtained from the Government. But Iam 
.pressed by two decisions of this Court, the 
one in Subbaraya v. Krishnappa (4) and the 
other in Padmanabaya ү. Ranga (5). In 
Subbaraya v. Krishnappa (4), where the first 
defendant got into possession of the disputed 
land as assignee of the second defendant, 
who was the plaintiff's lessee in respect of 
a barren sandhill which really belonged to 
Government as unassessed waste (though 
ihe plaintiff was entitled to Umki privilege 
in it) and who afterwards obtained a land 
on darkhast from the Government, it was 
held thet the tenant (Ist defendant) was 
not estopped from setting upa title adverse 
to the plaintiff as regards the land granted 
to him by the Government and that the plaint- 
iff was not entitled to eject the lst defend- 
ant simply because the 18+ defendant entered 
into possession as plaintiff's tenant’s assignee. 


‚ яй; 84 aL s MUS 4. 
10; (1910) М. W. N, 402, 


.H 
NT 
[an 


The learned Judges (Collins, O.J., and Parker, 
J.) stated quite broadly that when the plot 
was declared by the Revenue Authorities to 
be at the disposal of the Goverment and 
when they granted it to the defendant No. 1 


"(the assignee of the defendant No. 2), the 


tenancy of defendant No. 2 became determin- 
ed. If this ruling is correct, it follows, that 
when the Government granted the plaint 
land to the defendant the plaintiff's tenancy 
was determined, the defendant was no longer 
the landlord of the 1st plaintiff as regards the 
plaint lands'and the 1st plaintiff cannot take 
advantage of section 43 (Act IV of 1882) 
or of the priciple of estoppel embodied there- 
in. Then in Pandiri Bangaram v. Karumoorg 
Subba Баји (0) .Benson and Krishnaswami 
Iyer, JJ., while conceding that.section 48 of 
the Transfer of Property Act does not state 
that the transferee should have in good 
faith and after due inquiry believed in the 
erroneous representation made by the trans- 
feror and should have acted on that represen- 
tation if ho wanted to rely upon the rights 
given tohim by section 43 to fasten upon 
the transferors after acquired title, the 
learned Judges nevertheless held that’ such 
words should be understood as embodied jn 
that section, and tbey rely in. sypport of their 
opinion on the decision In’ Gangabai v. 
Basvani (7). Now in paragraph 3 of the 
plaint in this case;it is not stated that the 
plaintiffs father, when he got the sewgens 
right to the pldint lands in 1862, believed 
in good faith after taking reasonable care 


‚ and making reasonablo inquiry that the 


defendant's predecessor-in-title had power to 
grant the perpetual lease and he, therefore, 
obtained the said leage. In the absence 
of any allegation or proof to that effect; he 
is clearly not entitled (if Pandiri Bangaram 
v. Karumoorg Subbaraju (6) was rightly 
decided) to rely upon the principle of estoppel 
embodied in section 43. While I reserve my 
opinion on the question whether the decision 
in Subbaraya v. Krishnappa (4), has not been 
decided ‘on too broad grounds (even the 
tenants obligation to surrender possession 
before setting up the non-existence of the 
landlord’s title not being referred to in the 
judgment in that case), and while I am free 
to confess that I feel some doubts as to 


шае ац 159; 8 M. L T. 285. 
(7) 5 Ind. Cus. 866, 84 B. 175 nt p. 182, 12 Bom. 
L. В. 148. 
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whether zhe unqualified words of section 43 
of the Transfer of Property Act can be 
qualified by importing expressions found in 
section 41 of the Transfer of Property Асі, 
as seems to have been done in the case in 
Pandiri Bangaram v. Karumoorg Subbarajs 
(6), І do not feel myself strong enough to 
overrule the evidently considered judgment 
of the very learned Judges who decided thé 
latter саке, Inthe result, І would dismiss 
the second appeal with costa. 

In conclusion, I might be permitted to 
express my appreciation of the very able 
manner in which this case has been argned 
for the appellants by Mr. H. Balakrishna 
Rao 


Hannay, J.—l agree with my learned 
brother that, on the authority af the cases 
oited by him vis., Subbaraya v. Krishnappa (4) 
and Pandiri Bangaram v. Karwmoorg Subba 
Raju (6), this second appeal must fail and be 
dismissed with costs. Following the former 
decision I concur in holding that when the 
suit land was declared to be at ithe -disposal 
of Government, the plaintiff's lease ceased 
to subsiet dhd that, therefore, section 43 of 


‘the Transfer of Property Aot is inapplicable 


and the plaintiffs cannot take the benefit 
of the section, The latter case is also 
authority that the plaintiffs cannot take 
the benefit of the section on another ground 


-as well, namely, because they have failed 


to allege and prove that in taking the lease 
their predecessor believed in good faith and 
after dus enquiry the erroneous representa- 
tion made by the transferor. In this view 


' i6 ig unnecessary for me to express an opinion 
‘upon tha question whether apart from these 


decisions the defendant, assuming be is a 
privy in estate to the original lessor in 
reapect of the disputed land, would have 
been bound to concede to the plaintiffs the 


- option sllowed by section 48 of the Transfer 


of Preperty Act in the circumstances of 


- the case. 


Appeal dismissed 
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LOWER BURMA OHIEF COURT. 
Sroonp Отут, АрриА No. 169 oz 1918. 
January 5, 1915. 

Present:— Mr. Justice Ormond. 

MA SHWE ME лир AMOTHER—DBEFSNDAXTS 
—APPELLARTS 
versus 
P. A. В. M. ОНЕТТҮ хр ANOTHER 
PrarwrIEFS— RESPONDENTS. 

Buddhist Low— Mortgage by husband, when bind- 
sag on 101/000 Procedure Code (Act V of 1908), О. 
XXXIV, r, 1—Тғамајвг of Property Act. (IV af 1882), 
ss. Gb, 50— Meens 

Where it is found that e Burmese Buddhist hus- 
bend had authority from his wife to enter into a mort- 
Bago of the property, to Men tha mortgage document 
and to 
gage sone to bind her interest, the mortgagee is 
entitled to a declaration that he m the owner and to 
possossion. t 


A decree for mesne profita may bo passod against 

a defendant who has no right to be in n as 
кыз the plaintiff, th he is the other defend- 
ant’s tenant. 


Mr. В. N. Burgorjes, for the Appellante. 
Mr. Johannes, for the Respondents. 


JUDGMENT.—In 1906 U Meik, the 
husband of the lst defendant, together with 
& son, San Bein, mortgaged the land in 
suit to the plaintiff. The plaintiff obtained 
a mortgage-decree against his mortgagora 
and bought the property with leave under’ 
that decree. The lat defendant, who is the 
wife of U Meik, and her son, the 2nd defend- 
ant (San Ohein), were in possession at the 
time when this suit was instituted. The wife 
claims that her half share in the property 
was not.affected by the mortgage of U Meik 
or by the decree obtained against him in a 
suit in which she was not'& party, or by 
the sale in pursuance of that decree. The 
land has stood in U Meik’s name for several 
years. In 1900 he mortgaged this land; in 
1904 he again mortgaged it and both the 
lower Courta have found that the wife knew . 
of this present mortgage and acquiesced in it. 
I see no reason to interfere with that finding. 
The mortgage, therefore, by U Meik binds the 
wife's interest. It is urged that, under 
Order XXXIV, rule 1, which says all persons 
interested in the morigage security or in the 
right of redemption shall be joined aa parties, 
a decree obtained against U Meik is not 
binding on his wife. Order XXXIV, rule 1, 
supersedes section 85 of the Tranater of 
Pro Act which had the following pro- 
viso: ‘Provided that the plaintiff has notice 

» of such interest.” The unreported case of Ma 
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Tin May v. Maung Maung and Wightman and 
Company, Léd. (1) of this Court shows, where 
a Burmese wife authorizes her husband to 
deal with her interest in landed property in 
his own name, the mortgage-deoree obtained 
against the husband only binds the wife's 
interest in the land. In the present case the 
plaintiff, a Ohetty money-lender, had known 
U Meik and'his family for eight, nine ог 
ten years, but there is nothing to show that 
he should be’ affected with notice that at 
the time of his mortgage the wife had 
a share in this property or that U Meik was 
not the sole owner. It ія further contended 
that section 59 of the Transfer of Property 
Act requires the mortgagor, +.¢., tho wife, 
to sign the mortgage and that the mortgage 
of her interest must be by a registered doou- 
ment, her share in the mortgage being over 
Rs. 100 in value. The husband alone signed 
tho document and he purporta to mortgage 
the whole interest in the land. He must, 
therefore, be taken to have signed for him- 
self and for his wife. Section 32 of the Regis- 
tration Act says the person executing the 
mortgage is the proper person to register 
it. ‘Therefore, it waa not necessary for the 
wife to register the mortgage. The husband 
, had authority from his wife to enter into 
the mortgagé, to sign the mortgage docu- 
ment and to register the same, and to be 
sued on the mortgage so as.to bind her 
interest. The plaintiff is, therefore, entitled 
to a declaration that he is the owner and 
to possession. He obtained a decree also for 
mesne profits against both defendants. Tt is 
contended that no decree for mesne profita 
should be made against the 2nd defendant 


because he was the tenant of the lst defend.^ 


ant. But neither the Ist defendant nor 
the 2nd defendant had в right as against the 
plaintiff to be in possession. Both are, there- 
. fore, liable for mesne profits. 
The appeal ia dismissed with costa. 

- Appeal dismissed. 
(1) Oivi 1 Appeal No. 14 of 1018. 


MADRAS HIGH OQURT. 
Swoonp Oir, Apparat No. 99 or 1918. 
December 2, 1914. 
Preseni:—Mr. Justice Sedasiva Aiyar and 
Mr. Justice Napier. 
T. R. M. А. В R. M. ARUNAOHELAM 
OHETTY ARD AROTHWR— DRYENDAXTS— 
APPHLLANTS 


versus 
К.М. EOTHANDAPANI PILLAY— 
PrarnvrIr?— RESPONDENT. . 
Practice Madras High Court Original Side Relea, r, 


Under rule 48 of ihe Original 
defendant is not entitled, until the leave of the Court 
is obtained, to putin a written statement after the 
date fixed in the summons sorred on him and the 
Judge has в discretion to grant or refuse such leave. 
Coles v. Vestry of Paddington, 5 Q. B. D. 888, 
чөт. 7. S B. 304 MU MORS TS 28 W Е. 588, dis © 


If, however, a written statement is fled after the 


Woodfin, 25 Oh D. TOT; 58 L. J. Oh. 617, 50 
400, 82 W. В. 398 and Gibbinge v. Strong, 28 Oh. 
96 60 T 51S 83 W. В. 767, not followed. 

An es 


d 
Ё: 
Я 
Е 
3. 
Е 
F 
1 
i. 
= Р 


Appeal from the decree of the 
Hon’ble Mr. Justice Bakewell, dated the’ 7th 
Jaunary 1918, in the Ordinary Origi 
Civil Jurisdiobion of the High Co 
Oivil Suit No. 208 of 1911; 

FAOTS.—The suit was upon в promissory 
note. After successfully evading several 
summonses taken out for his appearance, 
the defendant was eventually served person., 
ally. He then put forward an untenable 
allegation that he was в lgnstio and several 
months after the service of summons on him, 
he applied under rule 48 of the Original 
Side Rules for leave to file his written 
statement. In support of his application he 
filed an affidavit wheroin he stated that he 
asked a third perty to look after the 
litigation and that he had played him false. 
Bakewell, J. who heard the application 
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refused the leave sought and decreed the 
suit. The defendant then preferred this 
appeal. 

Mr. Q. Krishnaswamy Iyer, for the “ond 
Appellants —The learned Judge ought to 
have granted the extension of time applied 
for. Collins v. iid of Paddington (1), Gill 
v. Woodjin (2), v. Terry (8) and 
Gibbings v. Strong or The suit promissory- 
note has not been properly proved. No 
witness has been examined. The decree ia, 
therefore, illegal. 

Mr. V. Visvanatha Sastry, for the Re- 
spondent: :—The defendant successfully evaded 
Bervico and delayed filing his defence. 
Further he put forward untenable allega- 
tions. ‘Under the cirogmstances he was not 
entitled to any indulgence at the hands of 
the Court. The learned Judge had certainly 
a discretion in the matter and was justified 
in exercising it against the defendant. The 
point as to proof of the promissory note was 
not taken in the memorandum of appeal. 
Asa matter of fact, however, one Singaravelu 
Pillay, an nttestor, was examined in Court. 
The decree is, therofore, legal and proper. 

JUDGMENT.—Rule 48 of the Original 
Side Hules clearly implies that until the 
leave of the Court is obtained, a defendant 
is not entitled to pub. іп а statement of 
defence after the date fixed in the summons 
served on him to file such statement. It 
further implies that the Judge has a 
discretion to grant ` апе leave and is not 
bound always to grant sych leave. The 
case in Oollins v. Vestry of Paddington (1), 
quoted by the appellant’s learned Vakil, 
merely deoides that when applications for 
“extension of time are made before judgment, 
“reasonable relaxation" should be freely 
granted “whenever ап  unintentional 
mistake has been committed,” and not that 
the Judge has no discretion in the matter 
of granting an extension of time. The 
decision in Gill v. Woodfin (2) professes to 
follow the decision in Graves v. Terry (3 
The latter case only decided that the con- 
tenfion that a pleading peper not filed 
within the time allowed by the rules was 
a nullity, is not sustainable simply because 

(I) 5Q B. D. 908; 48 Г. 7. Q. B. 204 42 L. T. 
578; 28 R. 588. 

- (8) es On Тот; 58 L. J. Ch. 617 50 L. Т. 400, 
2 W. Н. 393. 


I PQ: B. D. 170, 31 L. J. Q. B. 464; 80 W. В. 748. 
" (4) 28 Qh, D. 66; 501. T, 578 82 W, В. 767, 


an extension of time has not been obtainod 
from the Court. 

"Wo take it that this means that if an er- 
tension is applied for and obtained, afterwards 
the pleading already put in might be looked 
into and accepted and need not be treated 
as а nullity and a fresh statement called for. 

It must be admitted, however, that there 
are observations in Gill v. Woodfin (2) and 
Gibbings v. Strong (А), which seem to go ая 
far as is contended for by the appellant, 
but with great reapect we differ from those 
observations. 

In the present case, the learned Judge 
clearly held thatthe defendant deliberately 
delayed putting in the statement of his 
defence till serveral months after the duo 
date, and after evading the several summonses 
taken out for his appearance and after putting 
forward an untenable allegation that he was 
в lunatic. We are also not satisfied that 
the allegations in his affidavit that he asked 
somebody else to look after this litigation 
and that that man played him falas, are at 
nll reliable. Weare, therefore, not prepared 
to interfere with the order of the learned 
Judge, whọ exerci ed the discretion vested 
in him by refusing to allow to the defendant 
leave to put in his statement of defence 
long after the due date. 

It is next. contended that the learned 
Judge in passing ће ех parte decree inthe 
plaintiffs favour failed to ‘consider that 
the promissory note sued on had not been 
proved by any evidence fonnd on the record. 
But this, is not one of the grounds taken 
in the memorandum of appeal and as we 
are not bound to listen toit, we are not 
inclined to allow it to be argued im the 
circumstances of this case, especially as we are 
told by Mr. Visvanatha Sastry, the Vakil 
for the respondent, that one Singaravelu Pillay 
(an attestor of the promissory note) was 
examined by him before the learned Ju lge 
and did give evidence іп proof of the 
promissory note, though his evidence does 
not appear among the Judge’s notes. 

We dismiss the appeal with costa. ` 


Appeal dismisse l. 
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'OOURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. + 
Ravexog Ravisrox No. 145 or 1913-14. 
August 12, 1914. 
Present; —Mr. Maynard, Е. О. 
NAWAB ALIAsSDANOTHRR—DRFRRDAKTS — 
PETITIONERS 


З versus 
` LAL SINGH—PraumIEP—HR&8POxDBNT. 

Punjab Tenancy Act (XVI of 1887), s. 8— Occupancy 
rights, butamari per ве does not’confer—Cnterion. 

Tn the Sirsa Tahsil Settlement papers of 1862 and 
1882, the clause givmg the right to break up waste 
cannot bo construed іо import that butamari per ae 
confora an occupancy right. As to whothor it doos 
or not, must turn on the queation whether at tho 
time whon the land wos first broken up and occupied, 
tho competition for land was such that tho tenant 
could dictate his own terms, or such that the landlord 
could do so 


Revision from theorder of the Commis- 
sioner, Ambala Division, dated the 24th 
January 1914. 


JUDGMENT.—I have heard the parties 
in this case. The applicanta are tenants in 
Mauza Ganga of Tahsil Вігва, and the land 
in dispute was broken up by them partly 
before and partly after 1882, while a portion 
of it was not broken up by them at all but 
received by them in an already cultivated 
state. The landlord having sued for posses- 
sion by ejectment, the tenants sued for 
occupancy rights, which all the lower Oourta 
have found that they have failed to establish. 


Ав in шапу villages of the Sirsa Tahsil, 
the administration papers of the Settlements 
both of 1862 and 1882 contain a clause which 
sets forth the right, in the first place, of the 
owners and, in the second place, of the occu- 
pancy tenanta, to break up waste and adds 
that, if these be unwilling, tho right will be 
given to some one else. In the fifth ground 
of the application for revision, the applicants 
refer to this clause and claim it as establish- 
ing their rights of occupancy. 


A clause of the same character in the 
administration paper of the village of Diwan 
Kheora in the Dabwali Tahsil of the old 
Sirsa District came under the consideration 
of the Financial Commissioner, Sir J. Lyall, 
in Case No. 5 of 1881-82. He observed that 
there was nothing in the rule expressly 
declaring that an ocenpanoy tenant, obtain- 
ing and cultivating waste land under the 
clause, would acquire a right of occupancy 
in it. 


But,in the circumstances of the, 
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particular case (which was one of first 
founding in 1853,and в subsequent re-found- 
ing in 1861 after abandonment in conse- 
quence of drought), Sir J. Lyall held that 
tenants of the village, classed as occupancy 
tenants at the Settlement of 1862, who had 
been allowed to break up waste Iand under 
this clause within the term of the expiring. 
Settlement (1862-1882) were entitled to a 
right of occupancy in the lands broken up. 

In Arjan v. Mandas (1) a similar case 
zonnected with occupancy rights in the same 
tract came before Mr. Thorburn, then 
Financial Commissioner. In the course of 
his judgment Mr. Thorburn observed: — ` 

“Considering the fact that clause 6 only 
gave the right to break up waste, but is 
silent as to what. status such buiamari 
confers, it cannot be held that btdamari per 
se confers an occupancy right. As to 
whether it does or not, mustturn on whe- 
ther ог no atthe time bulamars were. scarce, 
in & position, Bo to say, to make their own 
terms, and the advantages of getting new 
land brought under the plough were great 
io the landownera. А decision on this point 
will partly depend on the rents taken." 


In the particular case then under his 
consideration, Mr. Thorburn decided that 
each plaintiff was "entitled to occupancy 
rights under section 8, Punjab Tenancy 
Act, in respect of all land broken up and 
since held by him or his  predecessor-in- 
interest in or beforo 1832, and that, in 
respect of lands subsequently broken, the 
question depends on the finding of fact as 
toin what year...from &ny caus? the coinpeti- 


‘tion changed from one for tenants on any 


terms almost, to one for land amongst 
tenants on such terms as the landlords 
chose to dictate.” 


In the case now before me, the second 
ground of revision amounts tòa claim that 
this judgment has establiahed as a general 
principle of tenancy law for unirrigated 
villages of the old Sirsa District, that в 
tenant who has broken up land prior to 
1882 is entitled to occupancy rights in that 
land. This claim is not limited to tenants 
who enjoyed occupancy rights in other 
land in the village prior to 1882, and in this 
case Б ів shown that the father of the. 


(1) 27 Ind, Ова, 745. 
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applicants had no such rights in this village 
prior to thé Settlement of 1882. 

The Assistant Collector who originally 
decided against the applicants held that, 
in the present instance, there was not the 
alightest reason to suppose that there was 
any scarcity of tenants when their father 
broke up the land now in dispute and 
added that the rent rate (which, as pointed 
out by Mr. Thorburn, is an important 
consideration in determining whether the 
evidence pointa to a scarcity of tenants) ів 
high. The rent rate is four annas and 
four pies рег pakka bigha, equivalent to 
seven &nnas and two pies per acre,a rate 
which is certainly not particularly low for 
barani lands in the Sirsa District and was 
double the land revenne rate in this village. 
In rejecting the application for revision, the 
Commissioner observed that the real point 
was “whether at the time that this land 
was first broken up and occupied by appel- 
lant or his anoeators, the competition for 
land was such that the tenant could make 
his own terms, or such that the landlord 
could do во, 1.6., was land scarce or were 
tenanta scarce,” and he held that the facts 
established that the tenant was, at the time, 
in the lesa favourable position, a conclusion 
from which there is no reason to differ. 

Mr. Thorburn’s decision in Arjan v. 
Mandas (1) did not establish a new principle 
of law conferring occupancy righta under 
section B on all tenants in the old Sirss 
District who had broken up waste prior to 
1882. It ‘merely provided & new criterion 
by which each claim put forward by such 
persons to the establishment of such rights 


might equitably be decided. The application ` 


of the criterion depends upon the particular 
facts of each case, and the question at issne 
in every such case is one of fact, whether 
the circumstances, and in particular the 
rate of rent paid, point to the conclusion 
that at the time, when the wasté was broken 
up, tenants were во scarce as io be ina 
position to dictate their own terms, In 
cases where the breaking up of the waste 
took place prior to 1882, the probability that 
tenants were so scarce ns to be in & position 
to dictate their own terms is greater than 
in cases where it took place later. But the 
probability is not to be taken as a certainty 
іп sny cage, and all the ciroumstances 
must be examined, 
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In the present case, there are no grounds 
of revision &t all in respect to that portion 


, of the land which was received by the 


applicants’ father in an already cultivated 
state. In respect to the remaining land, the 
contention of the applicants fails for the 
reasons explained,and they have not proved the 
facta which are requisite in order to establish 
the oconpancy status on the principle laid 
down in Arjan v. Mandas (1). 

The application is rejected. 

Reviston rejected. 
MADRAS HIGH COURT. 
Szoowp Orva Appeat No. 925 or 1918. 
November 18, 1914. 

Present:—Mr. Justice Sadasiva Ајув? and 
Mr. Justice Hannay. 
SUBBAYYA-—DrrnspANT №. 1 

——APPELLANT 
versus. 

NARA SUBBA REDDY АХр orHRRS— 
Prammer No. 2 амр Darenpawrs Nos. 2 AND 
8— BraPOMDENTS. 

Meecution — ig stan i ea of S PO 
affect of—Ciml Procedure Oods (Act V of 1908), О. 
XXI, т. 57, whether has prep effect —Lease 
created durmg conissuamos of attachment—Auction-sale 
— Righi of lesse as agamst awciion- pw chaser. 

While after the of the new Civil Procedure 
Oode, Order XXI, rule 57, has the effect af releasing 
an attachment when the execution &pplioation, under 
which the attachment was made, has been 
it cannot have a retrospective effect upon an order of 
dismissal made before the operation of the Code. 

The dismissal of an application puts an end only to 
an attachment made on that appliostion. 

Where & lease was executed the judgment- 
debtor while an attachment under old Oode was 
still subeisting 

Held, that it was invalid as against the right of 
the &uction-purchaser under his purchase in Oourt- 
auction held in pursuance of the attachment, 

Becond appeal against the deeree of the 
District Court of Kurnool, in Appeal Suit 
No. 59 of 1912, preferred against that 
of the Oourt of the District Munsif of 
Nandyal in Original Suit No. 546 of 1911. 

FAOTS.—The suit land originally be- 
longed to the father of the 2nd defendant, 
who gave a mumgutia lease thereof to one 
Rama Hao, who transferred the same to the 
plaintiff. This lease had still five years to 
run at the date of guit. Subsequent to the 
grant of the above lease, the 2nd defendant 
conveyed the said land by means of а colour- 
able sale-deed to his brother-in-law, the 3rd 
defendant, who had no meansof his own 
and was living with the 9nd defendant. Т 


KHANDE 


Vel. XXVII) 
KHANDE BUBBAYYA v. MARA SUBBA REDDY. 


also appeared that after this alienation the 
2nd defendant had mortgaged this very pro- 
perty as his own. After his purchase the 
8rd defendant granted & reversionary muns- 
gutta lease of the suit land to plaintiff юг 
fu-zther period of 12 years, io commence 
after the expiry of Hama Hao's lease. In 
the meantime the lst defendant had the suit 
property attached in August 1906 in execu- 
tion of a decree he had obtained against the 
2nd defendant, brought it to sale, purchased 
it in February 1910 and obtained delivery 
thereof through Oourt. The plaintiff there- 
upon instituted the present suit for a decla- 
ration that the delivery obtained by the Ist 
defendant was only aymbolical and did not 
affect hia righta for & period of 17 years, 
made up of the unexpired five years of Rama 
Rao’s lease and the 12 years of the 3rd 
defendant’s lease. .The Ist defendant, who 
alone contested the suit, admitted plaintiffs 
right to continue in possession for the uner- 
pired portion of Rama Rao’s lease, but dis- 
puted the validity of the 8rd defendant's 
lease. The Oourt of first instance decreed 
the suit во far as the admitted five years 
of Hama  Hao's lease were concerned, 
but dismissed the suit as regards the 
period covered by the 3rd defendant’s lease, 
holding that the sale by the 2nd defendant 
to the 3rd defendant was not true and was 
void as against the lat defendant, that the 
plaintiff was nots bona fide alienee from the 
8rd defendant and that in consequence the 
plaintiffs claims  oould not prevail over 
those of the lst defendant. On appeal by 
the plaintiff the District Judge of Kurnool 
held that there was no attachment subsist- 
ing on the property on the date of 8га 
defendant’s lease, and that the plaintiff 
obtained the same, without notice of 3rd 
defendant’s infirmity of title, if any, bona 
fide and for valuable . consideration from 
the 8rd defendant, the ostensible owner. 
He, therefore, decreed the plaintiffs suit. 
The 1st defendant thereupon appealed to the 
High Court. 


Mr. V. О. Seshachariar, for the Appel- 
lant :—The order of remand is illegal. The 
lower Appellate Oourt clearly erred in 
modifying the decree of the District Munsif. 
The latter found that the sale to 8rd defendant 
was not true and was void as against the 18% 
. defendant. The learned District Judge has 


not dissented from that finding. He ought,. 
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therefore, to have dismissed thésppeal. Further, 
the District Munsif haa found that prior to. the 
grant of the lease the plaintiff was aware. 
of the attachment by the Ist defendant, 
having been informed of it by the 8rd 
defendant. There is alse evidence to show 
that some inquiries were made before the 
lease was taken. Under the circumstances 
the plaintiff cannot be said to be a bona 
fide alienes. Mere payment of considers- 
tion is not enough. There must also exist 
bona fides. The District Judge erred in 
holding that no attachment was subsisting. 
The petition had only been struck off and 
it had repeatedly beer held that striking off 
did not have the effect of raising the attach- 
ment. [Srinivasa Sastrial v. Sams Rao (1)]. 
The attachment having been effected - 
before the new Civil Procedure Code came 
into force, it cannot be affected by a diamiasal 
of the petition. The provisions of Order 
XXI, rule 57, have no retrospective effect. 
Mr. 8. Durotswamt Iyer, for the Respond- 
ents :—The decree of the learned District 
Judge is quite correct. Whatever may be 
the effect of the dismissal of an execution 
petition on an attachment effected there- 
under under the old Oode, in the present 
caso, Exhibit VII shows that in April 1909 an 
application was made under the new Code 
for sale of attached properties and that ihe 
same had been dismissed. The attachment, 
therefore, ceased to exist by virtue of 
Order XXI, rule 57, and the plaintiff is 
entitled to suoceed, The validity of the 8rd 
defendant's purchase had been upheld by 
the order passed on P pa claim па pec preferred. 
at the instance of the 8rd 
defendant in 1906. It bend be re-opened 
now. No objections have been filed against 
the finding of the District Munsif. In the 
face of the findings of fact the Ist defendant 
is not entitled to succeed. 
JUDGMENT.—The 18% defendant is the 
appellant He purchased in Oourt-auction 
the 2nd defendant's rights in the plaint 
lands, the Oourt suction-sele having taken. 
place in February 1910. The attachment 
had taken place in August 1906 before the 
new Civil Procedure Code came into force. 
The execution petition, in pursuance of 
which the attachment was made, was struck 
off on the lst of Ortober 1906, bnt the 
subsequent proceedings show that, ae umunl 


(1) 17 M. 180. 
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under the old practice, the ‘attachment was . 


considered by all parties and by the Court 
as still subsigting, so that when fresh 
applications for execution are made, they 
need not pray for fresh attachment but need 
only prey for sale of the attached property 
already remaining under attachment, the 
fresh execution applications being treated 
ав a revival and continustion of the execution 
off (for 


application which was struck 
non-payment of байа or some similar 
cause). 

The 2nd defendant. had, before the 


attachment of Angust 1906, executed в 
nominal and colonrable sale-deed to the 
£rd defendant in 1901. The 2nd defendant's 
father had, in September 1887, executed a 
registered muniguita lease, Exhibit A, for 28 
years to the plaintiffs assignor. The 3rd 
defendant in December 1909 exeouted Exhibit 
B in plaintiff's favour giving the plaintiff a 
further lease for & term of 12 years. to 
commence after the expiry of the 28 years’ 
lease then subsisting. The lst defendant’s 
contention is that this 12 years’ lease, 
having been made during the continuance 
of the attachment aud having been taken 
from his judgment-dehtor's benamidar (the 
Srd defendant), is not binding upon him, 
while the plaintiffs case is thai the 9rd 
defendant was not the 2nd defendant's 
benamidar but a bona fide purchaser from 
the 2nd defendant and that the plaintiff 
was not aware of the . 1st defendant's 
attachment. 

The plaintiff brought the suit for & 
declaration that the 1st defendant's purchase 
in Court auction would not affect the 
plaintiffs right to enjoy the | lands during 
the unexpired five years’ portion of the firat 
lease of 28 years’ duration, nor the plaint- 
iffa right to enjoy during the next 12 
years. granted by the second munigutta 
leaso-deéd obtained from the 3rd defendant. 
The lat defendant contested the suit only as 
regards the plaintiff's alleged right to 
enjoy during the second 12 years’ period. 

The District Judge has decreed the plaint- 


ifa suit even as regards the second 
period of 12 years on the following 
grounds :— 


(1) There was no attachment subsisting 
on the property in December 1909, when 
the plfintiff obtained the 12 years’ ex- 
tension, . 
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(9) The plaintiff was not aware of the 
said attachment and he took the second 
lease in good faith and for valuable con- 
sideration from the ostensible owner of 
the property (the 8rd defendant). 

It will be seen from the above that 
the District Judge does not interfere 
with the District Munsifs finding that 
the 3rd defendant was only an “ostensible 
owner," in other words, that the 2nd 
defendant's sale to the 3rd defendant in 
1901 was a colourable transaction. 


As regards the non-existence of attach- 
ment in December 1909, both the lower 
Courta rely on thé provision first introduced 
by the new Civil Procedure Code, Order 
XXI, rule 57. But Order XXI, rule 57, 
while it of course has the effect of releasing 
an -attachment when the execution ap- 
plication under which the attachment had 
been made was dismissed after the passing 
of the Code, cannot have &' retrospeotive 
effect upon an order of dismissal made 
before the Act came into force. If, then, 
the attachment subsisted notwithstanding 
ihe order of dismissal in 1906 of tho 
execution application in which that attach- 
ment had been made, that attachment would 
not cease to exist merely by the passing of 
the new Code so as to make the provisions of 
the new Code apply to the old order of 
1906. : 

It is also significant that the plaintiff 
in this case nowhere alleges that on the 
date when he got his fresh 12 years’ lease, 


the attachment had ceased to exist. On 
the other hand, in paragraph 9 of the 
plaint he admits that the lst defendant 


attached and put up the schedule mention- 
ed land to sale and in paragraph 10 he 
merely says that he was not aware of attach- 
ment when he got the second lease. 
Further, the District Munsif says in para- 
graph 6 of his judgment that the plaintiff's 
own witness admitted that he told the plaintiff 
of the existence of the attachment in Decem- 
ber 1909, that is, at the time of Exhibit 


. B. Again, if the execution petition for salo 


filed in September 1909 by the 18% defend- 
ant is treated as a continuation and 
revival ‘of the old execution application of 
1906, the attachment has clearly continued 
to snbeist. In short, the District Munsif 
(after the remand) and the District Judge 
seem to have taken np а point in plaintiff's 


e 
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favour, namely, the alleged non-existence, 
of the attachment, which was not put for- 
ward by the plaintif himself in his plaint. 
It is argued by the respondente’ learned 
Vakil that Exhibit VIL shows that there was 
another execution petition in April 1909, which 
was dismissed’ on some technical ground. 
But there is nothihg to show that any 
attachment was made on such petition or 
ever what the nature of that petition was. 
Ordsr XXI, rule 57, clearly means that 
the dismissal of an application puts an 
end only to an attachment made on that 
applicaiton: 

In the result, we hold thatthe 12 years’ 
lease granted to the plaintiff under Ex- 
hibit B was invalid as against the rights 
of the lst defendant under his purchase 
in Court. auction held in pursuance of the 
attachment which was subsisting on the 
dato o! Exhibit B, and setting aside the 
"lower Appellate ОопгЁв deoree, wo restore 
the decree of District Munsif with costs 
payable to the lst defendant by the plaint- 
iff in the District Court and in this Court. 


Appeal allowed. 


ae HIGH COURT. 
FULL BENCH. 


Sxcosp Отти, Arrear No. 1530 os 1913. 
January 11, 1915. - 
Present:— Sir Henry Richarda, Kr., Ohief 
Justice, Justice Bir P. O. Banerji, KT., 
and Mr. Justice Tudball. 
ae BAHADUR SINGH—DarrxbpíAxT— 
APPELLANT 
teres 
ABHARAN SINGH AND orBggR8—PLAINTIFFS 
—Raspoxpears, 


Transfer of Pioparty Act ay ge » 99—001, 


Procedure Code (Act V of 1008), О XXXIF, +. 14— 
Bale held in contravention of section ӨӨ, Transfer of 
Property Act, whether iod o voidable— Objection, tf not 
taken before confirmation of sale, effect of — Hindu Law 
— Joint family—Managing тете, representation by, 
whether on behalf of family. 

Beotion 99 of tho Transfer of Property Act does 
not zender a sale in violation of the soction akc olute- 
ly null and void, it ws ошу voidable. 

If no objection is taken to such & mle before con- 
firmation, such objection cannot be taken later. 

Per Banerji, J.—In the case of в jomt Hindu 
family the manager cf tho family represente tho 
whole family. а 
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Tara Chand v. Imdad Husain, 18 A. 335. А. W. М, 
(1896) 94 Muhammad Abdul Rashid Khan v. Dilsukh 
Rai, 27 А. 517; 2 A. L. J. 210; А. W. М. (1906) 80; 
Madan Makwad Lal v. Jamna Kawlapwri, 2 А. L 
J. 124 А. W. Н N. коми Prasad ү, Pati 


N. (1908) 1, 8 M. L. T 
24 Ind. Cas. 612, 12 A. L. J. 
Bikdar v. Behars Lal Kirtamia, 85 0.61; 110. W, N., 
1011; 6 C. L. J. 820, reforred to, 


Second appealfrom the decision of the 
District Judge of Benares, dated the 30th 
May 1913. 

Dr. 8: О. Banerji, (with him the Hon’ble 
Mr. Gokul Prosad), for the Appellant. 

Mr. Haribans Sahas, for the Respondents, 

JUDGMENT, 


Tuonmanps, О. J.—The material facts con- 
nected with this appeal are as follows :— 
On the llth of June 1881, Amir Singh 
and Musammat Dulra Kunwar executed а ngu- 
fructuary mortgage of certain semsadari pro- 
perty in favour of Rani Dharam Raj Kunwar. 
The real mortgagor was the said Amir Singh. 
Poasession of the str land was not given in 
accordance with the provisions of the mort- 
gage-deed and the Rani brought a suit 
against the mortgagors for possession and 
mesne profits. She obtained a decree, and 
in execution for mesne profits . and costs 


, the mortgaged property was attached, pnt 


ap to sale and purchased by the Rani. 
The sale was subsequently confirmed and the ^ 
usual certificate issued. Lal Bahadur Singh 
now represents the estate of Rani Dharam 
Raj Kunwar. The plaintiffs are the grand- 
sons and greai-grandsons of Amir Singh, 
and they have brought the present suit for 
n declaration that the auction-sale ` men- 
tioned above is null and void and that they 
are stil entitled to redeem the mortgage. 
There із a further claim for а declara- 

tion that the plaintiffs, or some of them, are 
in any event ex-proprietary tenants of the 
sir land. 

It seems . to me that the only question 
we have to decide is, what is the effect of. 
rection 99 of the Transfer of Property. 
Act, which was in force at the date of 
the purchase by Rani Dharam Raj Kunwar? 
It baa not been contended that if the Rani 
had never occupied the position of mort- 
gagee, and if she had obtained a simple 
money decree, end in execution of such 
decree purchased the property, the plaintiffs, 
who are the grandsons and great-grandsons 
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of Amir Singh, could now set aside the 


gale and get possession of the property. 


The contention is that the sale was in 
contravention of the provisions of section 99 
of the Transfer of Property Act and, 
therefore, null and void. In my opinion 
this case must be disposed of on the 
assumption that the plaintiffs have exactly the 
game rights as Amir Singh would have had 
if he had brought the suit instead of them. 
` Section 99 ів as follows :— 

" Where a mortgagee in execution of a 
decree for the satisfaction of any claim, 
whether arising under the mortgage or 
not, attaches the mortgaged property, he 
shall not be entitled to bring such pro- 
perty to sale otherwise than by institut- 
jng a suit under section 67.” 

Tt seems to me that the decision depends 
on whether a sale at the instance of a mort- 
gegee in contravention of the section was a 
wholly illegal act. If it was thus, the 
equity of redemption never vested in the 
Rani and the mortgage is still capable of 
being redeemed. Section 99 has been re- 
peáled and new provisions have been sub- 
stituted in the Oode of Civil Procedure. 
Order XXXIV, rule 14, of the first Schedule 
is as follows:— 

“ Where a mortgagee has obtained a 
decree for the payment of money in satis- 
faction of в claim arising under the mort. 
gago, he shall not be entitled to bring 
the mortgage property to sale otherwise 
thari by instituting a suit for sale in en- 
forcement of the mortgage.” 


Two things wil here be noticed, first, 
that the provisions of law restraining a 
mortgagee from bringing mortgaged pro- 

^ to gale is not во wide as previously, 
and second, that the provision finds its 
place in an Act dealing with matters of 
procedure and not of subatantive law. If 
the effect of section 99 is that all sales 
in contravention ofita provisions are abso- 
lutely null end void, great hardship might 
occur in many cases: for example, a pur- 
chase might be made by a perfeotly in- 
nocent third party who would have to give 
up the property. In considering the oon- 
struction of the section I can see no dis- 
tinction between & purchase by the mort- 
and a purchase by a third party. 
Undbubtedly the mortgagor, or any one 
interested in the property in cases governed 
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by section 99, could object to the rale of the 
mortgaged property by the mortgagee on 
foot of a simple money decree, andin all 
probability the sale could be set aside on 
this sole ground at any time before con- 
firmation. But вап the sale be set aside 
after the confirmation P This question 
depends on whether we regard the pro- 
visions of the section as enacting that no 
sale can legally be had, or as merely 
giving the mortgagor and persons interested 
in the property a right to object to the 
sale being had, provided the objection ia 
taken at the proper time, that is to вау, 
sometime before the sale was confirmed. 


In the case of Tara Ohand v. Imdad 
Husain (1) the plaintiff sued for partition. 
His title to his alleged share жаза pur- 
chase by him at an anoction-sale at the 
instance of the mortgagee who had obtained 
a simple money decree. A Bench of this 
Court held that he was entitled to parti- 
tion notwithstanding the provisions of sec- 
tion 99. It is true that in that case the 
Revenue Oourt had already overruled the 
objection that the property could not be 
sold and had confirmed the sale. Neverthe- 
less it is quite clear that if the sale wasa 
nullity, the plaintiff would have acquired 
no title to the share upon which he based 
his right to partition. It ія true also 
that the plaintiff in this case was not the 
mortgages, but section 99  restrains the 
mortgagee from “ bringing the property to 
sale." Ifany act is rendered illegal, itis the 
“ bringing of the property to sale. ” 


In the case of Muhammad Abdal Rashid 
Khan y. Dilsukh Rat (2) the mortgagees had 
brought the equity of redemption to sale in 
exercise of в simple money decree for тезге 
profita and costa and purchased it themselves. 
The plaintiffs brought their suit to redeem 


‘the property, treating the sale to and pur- 


chase by the morigagees as a nullity. A 
Bench of this Court was of opinion that the 
sale was not a nullity. The sale in this 
case was apparently before the passing of 
the Transfer of Property Act. But it seems 
в clear authority for the proposition that if 
the mortgagor allows the equity of redemp- 
tion to be sold and the sale confirmed without 


W N (1896) 94. 
A. L. J. 210; А. W. N, (1806) 80. _ 
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objection, he cannot later on take exception 
to it. 

Tn the case of Манои Prasad у. Рай Ram 
(8)!the question arose as to whether or not 
ihe plaintiff had a right to redeem a subee- 
"quant mortgage. Ніз claim was based on 
purchase at an auction-aale of the equity of 
redemption in execution of a simple money 
decree obtained by a mortgagee. A Bench 
of this Court held him to be entitled. The 
Court was clearly of opinion that the auction- 
sale was not & nullity. 

Again, in the case of Madan Makund Dal v. 
Jamna Кашаритї (4) a Bench of this Court 
laid it down-that where & sale has been had 
of mortgaged property in execution of a 
simple money decree and the sale confirmed, 
ths title of the auction- purchaser becomes 
complete. 

In a case reported in Kishan Lal v. Umrao 
Singh (5) exaotly the same view was taken. 

A sed view seems io have been taken 
by Dillon, J., in the case of Jhabba Lal v. 
Ohagin Mal (8), but the case of Tara Ohand 
v. Imdad 'Низаўв(1) and the cases reported in 
Mangli Prasad v. Рах Ram(8) and Madan Mo- 
kund Lal v. Jamna Kaslapuri (4) do not seem 
to have been brought under the notice of the 
learned Judge. It seems to me that with the 
exception of this last-mentioned oase, and an- 
other recent decision to which I shall present- 
ly refer, all the devisions of this Court have 
been in favour of the view that the sale at 
the instance of a mortgagee of mortgaged 
property is nota nullity, and that if no 
objection is taken before the confirmation, 
such objection cannot be taken later. 


In the case ef Sirdar Singh v. Ratan Lal 
(7) the facts were as follows: Nandan 
Singh executed a mortgage in favour of 
Ratan Lal. Ratan Lal sued in 1898, but 
only asked for a simple money decree which 
was granted. In execution of this decree he 
purchased the property himself. The sons 
of Nandan Singh were not made parties to 
the suit in which the decree had been 
obtained, and they then brought'& snit to 
redeem the mortgage and get posseasion. A 
Bench of this Court was of opinion that the 


1 A. L. J. 860. 
i W. N (1908) 48. 
5) 30 A. 14& 5 А. Т, J. 121; A. W, N. (1908) 49. 
1 W N. (1908), ы 8 M. D. T. 
(7) 24 Ind. Оаа. 612; 12 А L. J. 855; 86 A. 516. 
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plaintiffs were entitled to redeem. With 


"regard to this case. I can only say that in. my 


opinien with regard to the cases governed by 
section 99 the restrictions on a mortgagee 
acquiring the equity of redemption ought to 
be confined to the provisions of tho section, 
and that in future the substituted provisions 
of the Code of Civil Procedure should regu- 
late the rights of mortgagors and morigagoos 
in this respect. If, however, the learned 
Judges who decided the case af Sirdar Singh 
y. Ratan Lal (7) intended to decide that a 
sale in contravention of section 99 was, even 
after confirmation a complete nullity, such 
& decision was contrary to the cases previ- 
ously decided in this High. Court with the 
exception of the one.case Г have already men- 
tioned. While I admit that the question 


. is not free from diffloulty I think we ought 


not, without grave reason, to depart from a 
series of rulings of this High Court, and for 
this reason I do not intend to refer to the 
rulings of the other High Courts at any great 
length. 

The case of Ashutosh Sikdar v. Behari Lal 
Kirtamía (8) was a reference to the Full 
Bench of the Salcutt& High Court. The 
questions were, (1) whether when a sale has 
been held in contravention of the provisions 
of section 99 of the Transfer of Property 
Act, the sale is a nullity, or an irregular and 
voidable sale, and (2) whether tbe: right of 
redemption of the mortgagor ig or is not 
affected by such sale. Rampini, А. О. J., 


- said in answer to the first question: 


“T think we must, after the expression of 
opinion of their Lordahips of the Privy 
Oounoil in Khairaymal v. Daim (9), reply 
that a sale held in contravention of the 
provisions of section 99 of the Transfer of 
Property Actis nots nullity, but an irregular 
and voidable sale. In my opinion such a 
sale can be avoided before confirmation of 
sale by an application under section 244 of 
the Oode of Oivil Procedure, without its 
being necessary for the applicant to show 
more than that the provisions of. the Trans- 
fer of Property Act have been contravened. 
But after confirmation the sale can only be 
avoided by an application under section 244, 
provided that the applicant proves that owing 
to fraud or other reasons he was ‘kept in 


oe. 61; 11 C. W. N. 1011; 8 O. L. J. 820 
(0) 2 A. L. J. 7l; 1 0. L Т. S84 7 Bom. L B l; 0 
0. W. N. 201, 32 O. 206,82 I. A, 33 (Р. 
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ignorance of the sale proceedings preliminary 
to the sale. 

" The case should, therefore, be remanded 
to the Subordinate Judge to be disposed of 
after inquiry into these mattors and after 
decision of any other issues that may 
ariso iu the case. The costs will abide the 
result. 

“Tt seems neither necessary nor advisable 
for us to answer the second question put by 
the referring Bench.” : 

It seems to me the reason why the learned 
Acting Chief Justice did not answer the 
second question was that the answer to the 
first question answered the second, unleas the 
applicant should prove that he was kept 

- jn ignorance of the sale proceedings prelimi- 
nary to the sale. ` 

Brett, Mitra and Woodroffe, JJ., all agreed. 
Mookerjee, J., referred in a more’ elaborate 
judgment at.length to the various rulings 
on the question, but І have no renson to 
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parties to the suit in which the decree 
against Amir Singh was obtained, in 
execution whereof the equity of redemption 


Іп the property in question was put up for 


think that he intended to differ from the . 


other members of the Bench. 
It is true that Woodroffe, J., was party to 
а subsequent decision in the cage of Pancham 
Lal Chowdhury v. Kishen Parshall Misser (10). 
With great respect I must confess to be quite 
unable to .reconcile the two decisions. It 
geom to me that if the equity of redemption 
is sold in execution of a decree and purchased 
either by_a third party, or by a mortgagee 
with the leave of the Court, the equity of 
. redemption is transferred from those persons 
who previously held it ‘to the purchaser 
and that the result isthat if that sale is 
neither void nor set aside, there is no longer 
a right to redeem left in the previous 
owners of the equity of redemption. On 
the whole, I see no sufficient reason for 
.overruling the ‘previous decisions of this 
High Court, and I would, therefore, allow 
the appeal, stating at the same time, though 
it is perhaps hardly necessary to do во, that 
we express no opinion on the question 
whether the plaintiffs have ex-proprietary 
rights in the sir lands. The olaim clearly 
is поё а matter for the Civil Court. 


Влхавл, J.—I am entirely of thesameopinion 
aud have very little to add. The learned Vakil 
‘for the respondents laid considerable stress 
on the fact that the plaintiffs were no 


(10) G Ind. Cas. 47; 140. Ж. N. 576 120. L J. 
574. РЬ. 


sale and purchased by the mortgagee. In 
the recent rulings of this Court and of their 
Lordships of the Privy Council, it has been 
held that in the case of a joint Hindu 
family the manager of the family represents 
the whole family. The present plaintiffs 


- must, therefore, be deemed (if they existed 


at the time) to have been represented by 
Amir Singh in the suit which was brought 
against him, and they were thus parties to 
that sux. As the learned Chief Justice has 
observed, the plaintiffs cannot claim a higher 
title than that which Amir Singh could 
have set up in respect of the mortgage 
made by him. Jf Amir Singh could not 
maintain the present suit, no more can the 
plaintiffs. 

This leads to the question whether by. 
reason of the provisions of section 99 of the 
Transfer of Property Act, the auction-sale 
at which Rani Dharam Raj Kunwar 
purchased the equity of redemption was 
a nullity. As has been pointed out by the 
learned Chief Justice, the course of rulings 
in this Court has been that such в sale is 
merely yoidable, and not having been avoid- 
ed before confirmation, it binds the mortgagor 
and those whom he represented as the 
managers of the joint family. I deem ib 
unnecessary to refer to those rulings. The 
only case in which a contrary view was held 
was that of Jhabba Lal v. Ohagu Mul (6), 
decided by Alr. Justice Dillon. With all 
respect I am unable to agree with him. 

The next case on which the learned 
Vakil for the respondents relies is the recent 
ruling in Sirdar Singh v. Ratan Lal (7). 
In that case Mr. Justico Rafique distin- 
guished the cages reported in Tara Ohand 
v. Imdad Husain (1), Banh Bal v. Manni 
Lal (11), Kishan Lal v. Umrao Singh (5), on 
the ground that the zale in those cases was 
not in favour of the mortgagee - but in 
favour of a third party. With great 
deference І fail to see any distinction 
between the case of a purchase by the 
mortgagee and that of a purchase by a third 
party. What the section declares 
is that & mortgagee shall not be entitled 


(11) 87 A. 450; А. In J. 121; A. W, N, (1005) 42, 
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to bring to sale the equity of redemption of 
lis mortgagor in execution of any.claim 
which he may have, whether arising under 
the mortgage or not. It does not prohibit the 
purchase of the property by the mortgages, if 
the Court permits him to purchase it and allows 
a sale to take place. If section 99 does not 
render a sale in violation of, the section 
Absolutely null and void, there is nothing 
to prevent a mortgagee purchasing under such 
a sale with the lenve of the Court. It has 
been held by their Lordships ofthe Privy 
Oouncil that & mortgagee who purchases 
with the leave of the Court is exactly 
in the same position as any other pur- 
chaser. Therefore, the fact of the pur- 
chaser being п person other than the 
mortgages, in iny opinion, makes no diffe- 
rence so far as the application of section 
99 is concerned. The learned Judges in that 
caso do not, as it seems to me, go the 
length of holding that n sale in con- 
travention of section У9 is absolutely void. 
If thai is so, and if such a saleis only 
voidable, it not having been avoided before 
confirmation, the title of the mortgagor 
or of those whom he represents or of 
those who derive title from him pesses 
absolutely to the purchaser, and no right 


remains io those persons by virtue of which 


they-can claim redemption. 

‚ Toppari, J.—I concur. 

Br rus Cocrt.—The order of the Court 
is that the appeal is allowed and the 
plaintiffs’ suit is dismissed with costs in 
all Oourts, iucluding fees in this, Court 
on the higher scale. 


Appeal allowed. — . 


PUNJAB CHIEF COURT. . 

- Ssconn Олу. Appaat No. 583 or 1914. 
January 14, 1915. 
Present:—-Mr. Justice Rossignol 
HANNU MAI+—Darenpant—ApPenLant 
versus 
AT MA RAM – Plaiyrive—Basponpant, 

Punjab Pre-emption Act (I of 1018), в. &—Shop— 
Building miwate in a lane—Part weed as shop and 
port as residential quarter: s—Howse or shop. 

Where ins pre-omption suit it appearod that the 
builling in salt was situated ib в lano not a Bazar and 
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was onginally purely residential, but thal thero had 
been somo su uont elterations in the atruoturo 
with the result that the three rooms айпад on tho 
Jans Gould bo used ав shops, and in fact had been 
used as such for somo timo, while the upper storey 
had been used as residential quarters by differont 
persons including the owner 

Held, that as there was no evidonoo that at the 
time of tha salo or ast any time -shortly * beforo it 
tho building was usod for commorélal purpomos, it 
was nob a shop &ud tho plaintiff was ontitlod to 
pre-empt. 

Second appeal from the: decree of the 
Additional Divisional Judge, Delhi Division, 
dated the 20th October 1913, reversing 
that of the Munsif, first Class, Delhi, dated 
the lOth'July.1913, dismissing the claim. 

Rai Bahadur Pandit Sheo Narasn and Mr. 
Kirkpatrick, for the Appellant. - 

The Hon'ble Mr. Muhammad Shofi, K. B, 
for the Respondent. 

JUDGMENT.—A preliminary objection 
comes from respondent that the appeal is 
time-barred, inasmuch as the appellant is 
not entitled to reckon out the time spent 
in the review proceeding, but‘ I-think this 
"was a case in which the appellant had a 
reasonable hope that the  leerhed Addi- 
tional Divisional Judge might view the 
spot and change his opinion as the result of 
-that view. I overrule the objection and 
admit the appeal. 

On the merits, my view ia that the 
- condition of the premises at the time of 
sale із 8 very important fastor to the 
decision whether the building id a residential 
quarter or & shop. Originally no doubt 
the building was purely residential and 
it is situate ina lane, not a bazar. Be- 
tween 1880 and the time of sale, the 
^siructure ‘of the house was altered, and 
fashioned во that the three rooms abutting 
on the lane could be used as shops, and at 
‘some. time "no doubt tliey were used свз 
shops; at the-same time, the rear: por- 
tions snd the upper storey of the building 
were used as residential quarters by different 
persons, including - the owner. 


There is, however, no evidence that at 
the time of the sale, the building ‘was 
used for commercial purposes, nor ia there 
any evidence that it was used for such 
purposes st any time shortly before the 
sale. 


In & DNE it might be urged in regard 
to a building that once a shop it is always 
а shop, but the maxim hes no. force 
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when the building lies in a lane and 
has been at some time caguslly used asa 
shop. * 
"For these reasons І am not prepared 
to find against the learned Divisional 
Judge’s conclusion that the building is 
not a shop and I dismiss the appeal with 
costa. 
Appeal dismassed. ; 





MADRAS HIGH COURT. 
Frasr Отуп, ApPmAL No. 243 or 1910. 
October 29, 1914. 

Preseni;—Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

RAMASAMY OHETTY-—PrarwrIER— 
APPHLLANT 
versus 
ALIGIRI CHETTY agp OTHMRS— 
DarsspANTS— RESPONDENTS. 

Civil Procedurs Code (Act V of 1908), О. XXI, ғ. 68, 
О, XXXVIO, т. 9—80 under О XXI,r 68, object of— 

Buit, whether abates, if attachment raised. 

. The statutory ‘XI, rule 63, 
Civil Procedure Code, is merely to establish the right 
which, plaintiff claims in the property, 

the property ofthe defendant 


to abate. 

Appeal against the decree of the District 
Court of Coimbatore in Original Snit No. 37 
of 1910. 

Dr. 8. 
lant. 

Mr. T. B. Krishnaswams Atyar, for Mr. 
T. R. Ramachandra Asyar, for the Respond- 
ente. 

JUDGMENT.—The plaintiff's attachmont 
was raised and he sued the claimant to 
establish his right under Order XXI, rule 
63, ofthe Civil Procedure Oode (formerly 
section 283). The District Judge after- 
wards dismissed the suit, and it is now 
contended that as the attachment before 
judgment, if atill subsisting, would have 
been rai as в consequence of the dis- 
missal of the suit pursuant to Order X X X VIII, 
rule 09, of the Code of Civil Procedure, the 
effect of the dismissal of the suit in which 
the attachment was made waa in affect to 


Swaminadhan, for the Appel- 
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cause the suit under Order XXI, rule 63, to 
abate. No authority has been cited for 
this novel proposition which we are 
altogether unable to accept. The statutory 
suit under Order XXI, rule 63, is to establish 
the right which the attaching plaintiff 
claims in the property in dispute. This, in 
our opinion, is the right to attach the 
property in question as the property of 
the defendant whenever it may be his interest 
to do soand the effect of not suing would 
be to debar him from claiming to attach 
Such property at any future time. The 
fact that the attachment effected by him 
would, if it had not been raised previously, 
have come to an end by the dismissal 
of the suit, does not affect his right to 
sue under Order XXI, rule 68. The appeal 
must be ‘allowed and the case remanded 
for disposal according to law. 
The costa will abide the result. 
Appeal allowed; 
Case remanded. 





CALCUTTA HIGH COURT, 
Бксонр Огт, АррвАга Nos. 912 anp 1184 
or 1912. 

December 1, 1914. 
Present:—Mr. Justice Ooxe and Mr. Justice 
Richardson. 

Is 8. A. No. 912 оғ 1912 
BASAWAN SINGH—PLAINTIFI—À PPRHLLANT 

versus ; 
MAHAMAD FARIZ (HASAN) KHAN axp 
ANOTRAB— DzruxpANTS— Кывромрентв. 

Ix 8. А. No. 1134 ov 1912 
ASLOKE SINGH —PLAINTIFI —ÀPPRLLANT 
versus 
MAHAMAD FARIZ KHAN AND ANOTHER 

- —JDzrRNDANTS—HEBPONDRNTS. 

Usufructuary mortgage—Mortgages's right to seli— 
Covenant to pay money, whether promise to pay ow 
condstional statement—Terms m covenant, interp sta- 
tion of —Presumption, 

In an usufructu&ry mortgage the mortgagee has no 
right to recover the money by the sale of the mart- 
gaged property unless there is a covenant to pay the 
here a mortgage-deed provided. “When І 
or my hers and representatives shall pay off 
in cash and in one lump Re 250, the amount 
covered by this sur, + deed, on the ЗО of 
Magh 1311 F. S. or on the 80th of Magh of any other 
year after the expiration of the deed, tothe said 
7u: peshgidar or his heirs and representatives, I ahall 
take beck this deed and enter upon possession of the 
lease-hold property, and I or my heirs shall not apply 
for redemption of the mortgages without paying off 
the peshgi money. In seourty of the peshg: money 
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I mortgaged and lypothecated the жый lonse-hold 


‚ proparty:” 


Held, that there was no covenant to. pay the monsy 


and the mortgagee could not give up on and 
sue for sale of the property. 


Singh v. Doohh Mochan Jha, 24 О. 677, 
Pargan Panday v. Mahatam Hahto, 6 O.L. J. 148, 
referred io. 

Appeal against the decreeaof the District 
Judge of Saran, dated the 26th of January 
1912, reversing those of the  Munmif, 
third Court, at Ohapre, dated the 25th 
of July 1911. 

Babus Baldes Narain Singh and Harihar 
Prosad Singh, for the Appellants. 

Moulvi Nwr-ud-Di& Ahmad, for the 
apondenta. 


- 


Re- 


JUDGMENT. 

Cox, J.—This appeal arises ont of a suit 
on & mortgage bond. The plaintiff was 
given possession and his case was that the de- 
fendants dispoasessed him. He, therefore, 
sued for the money, to be realised by the sale 
of the mortgaged property. ` 

The Oourts below found that he Kad never 
been disposseased by the defendants. The 
lower Appellate Cofrt held that, as the mort- 
gage was an usufructuary , mortgage, the 
plaintif had no right tn recover the money 
by the sale of the mortgaged property. 

The plaintif appeals and on his behalf 
it is argued that even though he was in 
possession of the property, there was а 
covenant to pay the money on which this 
suit would lie. The queation before us ia 
whether there was such a covenant. On this 
point there seems to be some conflict of 
judicial opinion. In the case of Jmuchmeshar 
Singh v. Dookh Mochan Jha (1) the covenant 
runs as follows:— We give in bharna 6 
bighas 4 cottas of land as per boundaries fur 
& term of three years, having paid the prin- 
cipal money in the month of Олай 1297 we 
shall take back the document and the land. 
It the principal sam be not paid at the time 
fixed, then all the terms of this sudbharna 
will remain in force.” 


it was held that these terms did not 
amount toa covenant to pay. In the case 
of Pargan Р v. Mahatam Mahto (2), 
the terms were: ` ‘I shall re- -pay the principal 
amount on the full moon day of the end of 
Jait 1287 Fasli; and take back the bond. If 


Ü 


24 0. 677. 
60, L J. 143, Е 
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І shall not be able to re-pay the same on 
the due date of payment, then this document 
shall remain ir tact up to the repayment of 
the same: As security for the said amount, 
I have mortgaged and hypothecated the said 
field." It was held that this was a covenant 
to pay. А 

It appears to me that the covenant in the 
present deed is less in favour of the plaintiff 
than either of the two covenants that I have 
recited. There is no promise to pay money. 
What is said to be the promise is contained 
ins conditional statement which runs as 
follows:—‘‘When I or my heirs and repre- 
sentatives shall pay off in cash and in one 
lump Ва. 250, the amount covered by thia: 
gurpeshgt deed, on the 39th of Magh 1811 
Е. ©. or on the 30th of Magh of any other. 
year after expiration of this deed, to the said 
surpeshgidar or his heirs and representatives, 
Tshall take back this deed and enter upon 
posseasion of the lease hold property, and I or 
my heirs shall not apply’ for redemption of 
mortgage without paying off the peshgi 
money. -In security for the peshgt money 1. 
mortgaged and hypothecated the said -lease- 
hold property." .Sofar as this is a covenant 
by the mortgagor to do anything at all, it is 
a promise that he will pay the amount due 
either on the 80th Magh 1811 or on the 80th 
Magh of any other year. 

It seems to me to have been the intention 
of the parties that the plaintiff should have 
the land for three years at least and that 
after that the land should remain in his 
possession until the defendants paid what 
was due on the 30th Magh in any year. It 
does not seem to me to have been the inten- 
tion of the parties that the plaintiff should be 
entitled to insist on giving up possession of 
the property and recovering the money. 
This view is strongly supported by the fact 
that the suit, as appears from a perusal of 
the plaint and of the issues, was based 
exclusively on the alleged dispossession which 
has been disbelieved. In my opinion the 
decision of the District Judge ія right and 
this appeal must be dismissed with cdsts. 

This judgment governa Second Appeal 
No. 1184 of 1912, except as regards costa, no 
one appeering-for the respondent. 

RroHABDSON, J.—L agree. . 

! Appeals dismissed, 
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LOWER BURMA CHIEF COURT. 
Sacosp Отуп, АрркА No. 276 or 1914. 
January 14, 1915: 
Preseni:—Mr. Justice Ormond. 
MAUNG SAN MIN-—PLAINTIVF—À PPRALLANT 

А versus 
SANNA AND axotoan—Dayanpanta— 
А RESPONDENTS. 
Registration Act (XVI of 1908), s. 47— Ёгесыйзо and 
Registration — Operation, date.of. 
Under section ,47 of the Registration Act n 
regim.ered deed operntes from the date of its 
execution and not of registration. 


Mr. Sin Hla Aung, for the Appellant. 

JUDGMENT.—The plaintiff sned for a 
declaration that he was the owner of a honse 
which he had bought from one Ma Aye Me, 
the wife of Po Cho, & Ohinaman, on the 8th 
May 1913. The defendant is a judgment-cre- 
ditor of Po Cho and he attached the house or 
attempted to attach the house on the 20th 
May. The defendant alleges that the sale 
to the plaintiff was not a Lona fide one. 
The Township Oourt has found that the 
plaintiff had honestly bought the house from 
-Ma Aye Me, who had a right to sell it. Po 
Cho had left his wife and had given her 
authority to sell the house. The District 
Judge based his judgment upon Ње assum p- 
tion that the sale to the plaintiff was made on 
the Stk June. The sale was by a registered 
deed which was presented for registration on 
the 8th May when thé parties admitted exe- 
cution, and receipt of the consideration; but for 
somereason, which does not appear, it was not 
actually registered until the bth June. The 
District Judge, I think, has overlooked the 
provisions of section 47 of the Registra- 
iion Act, under which a registered deed 
operates from the time of executian in & cage 
such ав this There is nothing in the evidence 
to show that the sale was not .bona fide: 
the plaintiff had aoquired tho ownership in 
ihe house before the defendant obtained & 
decree against the judgment-debtor, and there 
is nothing to show that the plaintiff kuew 
that the defendant had instituted a guit 
against Po Cho at that time. 

The appeal, therefore, must be allowed 
with costs &nd ihe decree of the Township 
Court will be restored. The plaintiff will 
have his costs in all Courts. 


° Appoal allowed. 
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CALCUTTA HIGH COURT. 
Ssconp Отуп, Arrear No. 1239 or 1912. 
January 7, 1915. 

Present:—-Mr. Justice Holmwood and . 
. Mr. Justice Mullick. 
Srimats SAROJINI DEBI амр ormags— , 
PLanerirrs——A PPELLANTS 
rersus 
Chowdhturi KTRTIBASH DAS нр 
OTREBRS— De¥wxDANTS—RwsPoxDESTS, 
Adverse poseessiou — Limitation — Nlaven years 5 monthe, 
possession for— Practice of Settlement Departıineni-— 
Judicial procsdure—Posseesiow follows title—Preswnp. 
tion, whan raised. 

Where 11 years 5 months before suit for possession 
of n гасі of jungle the final Record of Rights was 
published by the Settlement Department showing the 
defendants to be In poescasion at that time: 

Held, that having regard to the well-known practice 
of the Bettlament Department, which was itself e kind 
of yadicial procedure, the defendant must have been 
found to be in possession at least seven months before 
that record was published. : 

Thakur Singh v. Bhogeraj Smgh, 270. 25; Raj. 
Lumar Hoy v. Gobind Ohwwder Roy, (0 О. 600; 
191 A. 140, Mahomed Ali v Abdul Gunay, 9 O. 744; 
12 0. L. R. 257, Rawjeet Ram Panday v. Goourdhan 
Ram Panday, 20 W. R: 25, referred to. 

The presumption that possession follows title in 
those kinds of onsos must depend upon tho 'cironm. - 
stances of the caso. бе. 

Appeal against the decree of the District 
Judge of Cuttack, dated the 19th of August 
1911, reversing that of the Munsif, Second 
Court of Cuttack, dated the 2nd of December 


1910. | 


Babus Mohendra Nath Roy and Manmotha 
Nath Roy, for the АрреПапів. 


JUDGMENT.—This second appeal arises 
out of в suit relating to в tract of jungle 
14 acres in extent covered with canes. The 
plaintiffe' title appears to have been establish- 
ed in both Courts. But the learned Judge 
in the Court of appeal below has found 
that the plaintiffs’ suit is barred by limita- 
tion. He bas based his decision on the 
fact that eleven years five months before suit 


, the final Record-of-Rights was published by 


the Settlement Department showing the 
defendants to be in possession at that time, 
and he bas drawn the inference that having 
regard to the wéll-known practice of the 
Settlement Department, which is itself a 
kind of judicial procedure, the defendanta 
must have been found to be in possession 
at least seven months before that Record was 
published; and he further points out that 
that being the case, the plaintiffs һауе not 
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attempted to show that they were dispos- 
sessed af any time within that short 
period of seven months. On the contrary they 
date their dispossession to a very recent 
period. 

We have carefully considered the anthori- 
ties that have been laid before us, the cases 
of Thakur Singh v. Bkogera? Singh (1), Raj- 
kumar Roy v. Gobind Ohunder Roy (2), the Full 
Bench case of Mahomed Ali v. Abdul Gunny(3), 
and the Privy Council case of Runjeet Ram 
Panday v. Goburdhan’ Ram Panday (А), and we 
are of opinion that in the circumstances of this 
case the learned Judge was justified in 
drawing the inference of fact from facts 
that he has done and that there is no 
error of law. As was pointed ont by the 
Fall Bench in Mahomad АИ v. Abdul Gunny 
(3), the presumption that possession followed 
title in these kinds of cases must depend 
upon the ciroumstances of the case. The 
mere fact that tho Judge does not ‘refer 
to the allegation that the plaintiffs out 
canes within three or four years of suit as re- 
butting the inference he draws, is not an 
error of law. If he has overlooked certain 
evidence it is a matter for review, or it 
mey be that. he has not considered it 
of sufficient value to outweigh the presump- 
tion arising -from the Record of Rights 
subsequent to publication. 

Thè result is that the appeal is dismissed 


without costs,as noone appears for the 
respondents. 
Appeal dissmissed. 
1) 27 0. 25. 
+ 19 C. 000; 19L А. 140. 
8) 90 744,12 О.Т. R. 257. 
4) 20 W. Н. 25. 


` LOWER BURMA OHIEF COURT. 
First Огут Appaat No. 91 oy 1914. 
January 4, 1915. 
Present:—Mr. Justice Ormond. 
ABDUL KAREEM —Prarstive— APPELLANT 
Shark BURRAY SAIB — Darennaxt— 
RESPOMDIRT. 

Jueudiction of Small Cause Gow t— бин jor accounts 

—Conaent of ра! ties, 


1 
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A Smell Cause Court has no jurisdiction to 
entertain suita for acoopnts, and consent of parties 
доев not give а Oourt jurisdiction which it has 
not got. 


Mr. Anklesaría, for the Appellant. 


Mr. ‘Ausam, for the Respondent. 


JUDGMENT.—The plaintiff sued the de- 
fendant in the Small Cause Court for one- 
third ahare of the profits of the defendant's 
refreahment business, which the defendant 
agreed to pay the. plaintiff by way of re- 
muneration for looking after the defendant’s 
business, whilst the defendant was away in 
India. The defendant, in his written state- 
ment, says, inter alia, that it isa suit for 
accounts. The case was not heard by the 
Court but by consent of the parties it was 
referred to a Commissioner to ascertain what 
the profita of the business were, if any. The 
Commissioner found that there were no pro- 
fits or that the plaintiff had not shown that 
there were any profits. The learned Judge 
of the Small Cause Oourt upon objection of 
the Commissioner's report upheld the report 
and has dismissed the suit. 


The plaintiff now appeals. Tho Counsel 
for the respondent a8 а preliminary objection 
contends that the Small Cause Courthad no 
jurisdiction. inasmuch as the suit was one for. 
an account. The appellant's Advocate admits 
ihat the suit was опе for an account and that 
the Small Causo Court bad ro jurisdic- 
tion, but he contends that he should rot te 
mulcted in costs and that the plaint should 
be returned to be prerented to the proper 
Court. The suit was clearly one fcr an ac- 
count and the Small Cause Court had no 
jurisdiction to entertain it. Assuming that 
the defendant submitted to the jurisdiction of 
the Court, the consent of the parties cannot 
give в Court jurisdiction which it has not 
‘got. The appeal must, therefore, be allowed 
and the suit dismissed on the gound that tho 
Small Cause Court had no jurisdiction to 
entertain it, The plaintiff must pay the de. 
fendant'& costs in both Courts; the defendant 
by allowing the matter to go before tho 
Commissioner may have done во, feeling con- 
fident that he could oust the plaintiffs on the 
merits, and he did not undertake not to 
raise the question of jurisdicticn if the plaint- 
iff appealed. I know of noacthority which is 
for allowing the plaint to be кше at thia 


stage, 


804 


GHAVALI RUDBANNA v. TULGURU YEXKATARAYTUDU, 


The suit is, therefore, dismissed for want 
of jurisdiction and the plaintiff will pay the 
defendant's costs in both Courta. 

z . Беті dismissed. 


MADRAS HIGH COURT. 
Sxeconp Степ, Apprat No. 117 og 1914. 
November 24, 1914. 
Present:—Mr. Justice Sadasiva Ајуаг and 
Mr. Justice Hannay. 
OHAVALI SUBBANNA, alias 
SUBBARAYUDU, AND ANOTHER— 
DrENDANTS—À PPELLANTS 


. versus 

TULLURU VENKATARAYUDU ажр 

OTHERS— PLAINTIYYS— -HESPOKDEA T8. 

Evidence Act (I of 1872), е. 100— Presumption, 
‘rebutting of— Burden of proof—Landlord ond ienamt, 
relation af, proof of—Reatal agreement, inadmissible 
$n evidence — Oral evidence, whether admrenible. 

Where a written rental agreement ів inadnilsaible 
in evidence, oral evidence, thongh not admissible to 

the terms of the tenancy or period of the 
ів stil admíseible to prove that the relationship 
of landlord and tenant exists between the parties. 

When the existence of the relationahip of landlord 
and tenant is onoe proved to exist its continuance 
. is presumed under section 109 of the Evidence Act 

‘and the burden of proving the contrary Hes upon 
the person who denies the relationship. 

Amir Ali v. Aykub Ali Khan, 25 Ind. Ons. 500; 41 
0.-347; 19 C. L. J. 428, followed. 

Second appeal against the decree of the 
Court of the Additional Temporary Sub- 
ordinate Judge cf Guntur, in Appeal Suit No, 
` 176 of 1912, preferred against that of the 
Oourt of the Principal District Munsif of 
Guntur in Original Suit No, 593 of 1911. 

Mr. A. Viswanadha Аїрат, for the Hon’ble 
Mr. B, №. Sarma, for the Appellanta. 

Mr. M. O. Parthasarathy Atyanger, for the 
Respondenta. 

JUDGMENT.—We must accept the Sub- 
ordinate Judge's finding that the sales in lst 
plaintiff's favour were real transactions and 
that the let plaintiff was not the bemamidar 


of any other person. 


‘As regards the Jands (items land 2), 
we think that the Subordinate Judge (on 
appeal) intended to accept and did accept 
the evidence of the Ist plaintiff and his 
witnesses that the Ist” plaintiff directly 
enjoyed the lands till ten yesrs before suit. 
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BHAGWANT DATT ©, RAJAB CHOWDHURY. 


The decision of the quéation whether there 
was an oral lease afterwards of the lands 
to the defendantg, becomes unnecessary. 

Coming. to the house site, item 3, the 
Subordinate Judge accepts the esidonea of 
Р. W. No. 7, which proves that the relation- 
Bhip of landlord and tenant existed between 
ihe Ist plaintiff and Venkanna in about 1892. 
Oral evidence to prove much relationship is 
admissible, even if the rente] agreement ів 
not admissible in evidence ond even if the 
terms of the tenancy (вцоћ ag the period, 
the rate of rent, the covenanja of the lease, 
ete.) cannot be proved by oral evidence. 
[Seo Amir Ali v. Aykwb Alt Khan (1)]. 
Under section 109 of the Evidence Act it 
is for the lst defendant to prove that that 
relationship ceased to exist before Venkanng's 
death which. took place within twelve 
years before suit. The lst plaintiffs posses- 
sion, therefore, of the house site continued 
till 19 years before suit and his claim ia 
not barred even as regards the house site. 
The seccnd appeal fails and is. dismigsed 
with соків. The decree of tbig Court will, 
however, muke it clear that the site alope of 
item 83 is decreed to the plaintiffs and 
that the defendants are at liberty to remove 
the superstructure at any time before 
delivery, through Court, is made to the plaint- 
iffs of the aite. 

Appeal dismissed. 
(1) 25 Ind. Ons, 500; 41 C. 847; 10 О. L. J. 428. 


ALLAHABAD HIGH COURT. 
Execution Sxcomp Оту, Арр®А1 No. 1171 
or 1914. 

: January 18, 1915. 
Preseni;—Mr. Justice Chamier. 
BHAGWANT DATT нр ormmsS— DECREE- 
HOLDERS — APPELLANTS 


` versus 
RAJAB OHOWDHURY axp anoruup—- 
JUDGMENXT-D4BTORE—— HESPONDENTS. 

Eececution — Decree cannot be eecuted against persons 
acho tére no parties to it— Practice. 

A decree by the Appellate Court against 
the defendants who were not parties to the appeal, 
cannot be executed them. 

Second appeal from the decision of the 
Additional Judge of Gorakhpur, reversing 
the decree of the Munsif of Bansi, 
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RAJRNDRA PRORAD JHA Т. UPRNDHA NATH JHA, 


Dr. В. М. Sen, for the Appellants. 

Dr. 8. M. Sulaiman, for the Respondents. ` 

JUDGMBENT.-—The facta of this case are 
very simple. The appellantes brought a suit 
against two seta of defendants. The ‘Court 
of first instance dismissed the suit against 
the first set, but decreed it against the second 
set. "The latter appealed making the appel- 
lants only parties ав respondente. The Ap- 
pellate Court found that the second set of 
deferdants were not -liable for the claim, 
allowed the appealand ‘dismissed the suit 
against them. It went on, however, appar- 
ently per incuriam to say that it passed в 
decree against the first set of defendanta. 
The appellants now seek to execute the 
decree against the first set of defendants, who 
object on the ground that they: were not 
parties to the decree sought to be executed. 
The Munsif threw out the objection on the 
ground that it is not open to а Court execut- 
ing & decree to challenge it in any way. 
On sppeal the Subordinate Judge allowed the 
objection and dismissed the application for 
execution. Itappears to më that the view 
taken by the Subordinate Judge is correct. 


It is true that this Court has frequently held ` 


that & Court’ executing a decree is not 
entitled to challenge the correctness of it, 
and that it has been held in some cases that 
such a Oourt cannot even inquire whether 
the Court which passed the: decree had 
jurisdiction to do so, but it appears to me 
that the present case stands on an entirely 
different footing from any of those to which 
reference has been made. In the present 
case though the Appellate Court said: “I 
passa decree against the first set of defend- 
anta,” it took no steps towards giving effect 
to ita decision. It did not make those 
defendants parties to the appeal as it might 
have done, and in the decree, as prepared, 
the names of the first set of defendants do 
not appear at all. In my opinion the appel- 
lants are not entitled to take out execution 
against the first set of defendants. I dismiss 
this appeal with coste. - 
Appeal dismissed, 


INDLAN CASES. 


OALCUTTA HIGH COURT. | 
Аеш FROM Оврев No. 397 or 1918. 
, November 24, 1914. 
Present: — Mr. Justice Ooxe and Mr. Justice 
Richardson. А 
RAJENDRA PROSAD JHA—Dnuorer- 
HOLDER——JÀPPRLLANT 


; versus 
UPENDRA NATH JHA AXD OTHBRS— 
JupGxNNT-DEBTORS— RESPONDENTS. 

би ora one Чага 1908), 0. XXI, т. 05 
— Auction sale, bid сат be +withdrusom. 

Tf a person goes te bid at a salo and in full know- 
ledge of the condition offers bids for the property, 
and the property is knocked down to him, the mero 
fact that the Court has subsequently the discretion to 
confirm or annul the Naxir's auction, does not leere 
it open to the bidder to withdraw his bid. 

Appeal against the order of the District 
Judge of Sonthal Parganas, dated the 
6th of August 1918, affirming that of 
the Subordinate Judge of Deoghar, dated the 
ra of Jüne 1913. 


. &. P. Binha, (with him Babu Mohini 


roa Chatterjee), for the pacta 
Dr. Sorat Ohamdra Basak, (with him Babu 
Вер Ohandes Bose), for the Respondent. 
JUDGMENT. 


Сохи, J.—Tho facts in this case as I gather 
from the judgments of the Courta below are 
as follows: The property in question was 
put up to sale on the Bth February and then 
knocked down by the Nasir for Re. 5,000 
to the decree-holder: The papers were then 
submitted'to the Stbordinate Judge in order, 
apparently, that he tight exercise the 
discretion given to him under condition No. 3 
of ‘the sale proclamation. The next day 


“the decree-holder came in, and asked that 


the sale might be set aside on the ground 
that the proclamation had not been properly 
published. This application was refused. 
A month later he came in again and asked 
that he might be allowed to withdraw his 
bid. This has been refused both by the 
Subordinate Judge and by the District 
Judge on appeal, and the decres-holder 
comes up to this Court in second appeal. 

A preliminary objection has been taken 
that no second appeal lies. It certainly 
appears to me that there has Beeen no 
adjudication of any rights of the parties 


` and that, therefore, the preliminary objection 


ought to sueceed; but it is not necessary 
io decide this point, because it agpears 
io me that onthe merita the appeal must 
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It has been suggested by the learned 
Pleader for the appellant in reply that the 
property was not,as a matter of fact, knecked 
down by the Nasir. It is quite clear from 
the judgments that this was never questioned 
in the Courta below, and on looking into 
the record I find that it was not quastioned 
in the cross-examination of the Nazir. Ii 
was contended, however, that the Nazir 
could not finally sell the property apd that 
the auction remained incomplete until the 
Judge had decided whether or not the bid 
should be accepted. It may possibly be 
the case that in the Mofusail the Nazir 
frequently takes the orders of the Oourt 
. before hé completes the dale of a property. 
Except condition No. 8 of the proclamation 
of salo to which I will refer Tater, I can find 
no authority for this practice. Rule 65 
prescribes that the sale shall be conducted 
by the officer of the Court, and it is the 
Nazir's business under that section to 
carry out and complete the sale. The 
warrant, of which в form is giyen in 
Appendix E No. 27, commands the bailiff of 
the Court to sell the property by auction 
nnd it seems clear to me that this command 
is not obeyed, ifthe Nazir, as is contended 
on behalf of the appellant, merely has to 
makea list of the offers from the various 
bidders, and submit the ‘same to the Court, 
in order that the Court may decide what bids 
should be accepted and may in fact sell 
the property itself. The third condition 
of the proclamation ofsale certainly gives 
the Court as well asthe Nazir discretion 
to deciine acceptance of the highest bid, when 
the price offered appears ao clearly inade- 
quate аз to make it advisable to do so. In шу 
opinion: this condition must be read with 
rule 65 and form No. 27. It appears 
to me to give the Court a quasi-revisionul 
discretion in the matter, and not to require 
the Court itself to knock down the property. 
Nor do I think that because the 8rd condi- 
tion of the proclamation ofaale reserves a 
certain discretion to the Court, it necessarily 
follows that the bid is incomplete, as againt 
the bidder, until the Court has exercised 
that discretion. If & person goes to bid at 
a sale and, in full knowledge of this condi: 
tion, offers bids for the ‘property, and the 
"property is knocked down to him, the mere 
fac? hat the Court hag- subsequently. the 
- diseretion to confirm or annul the Nazir’s 
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auction, does not leave it open to the bidder 
to withdraw his bid. That the sale ' was 
complete seems tomo clear from the appel- 
lant's petition of the 7th February. In that 
petition he did not ask to withdraw the 
bid. He asked that the sale might Le 
set aside on the ground that the sale procla- 
-mation was not properly published. Не, 
therefore, was then perfectly satisfied that a 
complete sale had been effected. 

Oar attention has been drawn to two 
cases on behalf of the appellant. One 
is Kenaram у. Кайа Chandra (1) 
and the other is Askufosh Chatterjee v. 
Sudhindra Chandra Моши (2). In 
the first case, however, the property had 
not been knocked down and that circum- 
stance distinguishes the case from the present ` 
one. The second case was one undef section 
115 ofthe Civil Procedure Code, and the 
only question was whether it was desirable 
to interfere in the interest of justice, 
ond the learned. Judges decided that it 
was not. They did not lay down any rule 
of law. . 

I think, therefore, that the decision 
of the Court below is right and the 
appeal is dismissed with costs, the. hear- 
ing-fee being assessed -at three gold 
mohurs. 

RICHARDSON, J.—I agree. I think there is 
much doubt whether the order of the first 
Court declining to give way to the 
attempt of the plaintiff-decree-holder to 
withdraw the bid which he had himself 
made and upon which the hammer had 
fallen, was a decree within the meaning of 
the definition in section 2 of the Code of Civil 
Procedure, but let it be assumed that 
the order was a decree and the appeal 
before us is competent. Let it further be 
assumed that the first Court had a discre- 
tion toallow the decree-holder (the appel- 
lant before us) to withdraw his bid. Even 
во, I can -find nothing in the mode in 
which that diseretion, if & discretion exists, 
was exercised, which would justify us in 
interfering in appeal or in saying that 
the discretion should haye been differently 
exercised. 

I agree that the appeal should be dismissed 
with costs. 


@ 


Appeal die missed. 


19 Ind. Cas. 004; 18 0. L. J, 68, 
18 Ind. Cas. 697. 
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BUDHU KHAN 0. HANUMAN PARSHAD. 


ALLAHABAD HIGH COURT. 
Олуп Revision Appircatioy No. 109 or 1914. 
January 8, 195. H 
Presant:—Juatice Sir George Knox, Кт. 
BUDHU KHAN-—DEFEXDANT—APPLIQANT 
тетти» . 
HANUMAN PERSHAD-—PrArxTiIFY— 


БеврОонрЕХТ. 

Сий Procedure Code (Act V of 1908), г 115— 
Ravision—Principal andvagent—Objection as to right 
Qj agent, whether can be taken for first thas in High 
Couit—Pi ocedure. ` 

The objection, whether the plaintiff is or is not 
the agent of n particular porson on whose behalf 
ho has sued to recover money in the Court of 
Small Causes, cannot bo taken for the first time 
in tho High Oourt in revision. 

Parvatibai v. Venayak Panda) ang, 12 B. 68, followed. 


. Application for revision against a decision 
of the Small Cause Court Jndge of Alah- 
abad, dated tho 7th Мау 1914. 


Mr. Nihal Омиий, for the Applicant. 
Mr. G. L. Agarwala, for the Respondent. 


JUDGMENT.— The applicant for revision 
in this case is one  Budhu Khan, who 
describes himself naa broker at Allahabad. 
А suit was brought against Budhu Khan 
and one Gaya Din in the Court of Small 
Causes nt Allahabad. In that snit one 
Hanuman Pershad apparently represented 
himself as an agent of His Highness the 
Maharaja of Darbhanga and got a decree 
‘against the applicant and Gaya Din. No 
objection appears to have heen taken upon 
the point whether Hanuman Pershad was or 
was not an agent of the Maharaja. Tho 
point is, however, taken for the first time 
inthis application for revision. I am not 
prepared to entertain it when raised for the 
firat time at this stage. I prefer to follow 
the principles laid down in the case of 
Parcdttbai v. Vinayak Pandurang (1). | 

A second point is raised in the application, 
£e, that in faceof the lease exeonted by 
.Gaya Din no deeree should have been 
passed against the applicant who acted as a 
broker only. This point was considered by 
the Court of Small Causes and the Court 
came to the conclusion that Budhu was 
the lessee. though Gaya Din’s name was 
put in the lease. The Court found that 
Budhu was not a broker buta lesseo and 
was liable for the balance of ‘the claim 
made. 


(1) 12 B. 68.. 
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ARUNACHSLLAM OHETTY 0. RANAN CHETTT. 


This being & Small Cause Court suit, I 
cousider substantial justice has been done 
and I dismiss the application with costa. 

dpplication dismissed. 


me - 


MADRAS HIGH COURT. 

First Оті. Appeat No. 205 or 1912. 
November 12, 1914. 
Preseut:—Mr. Justice Sankaran Nair and 
Mr. Justice Spencer. 

À. R. S. ARUNACHELLAM CHETTY 
—PrAINTIYF—À PPELLAKT 
cereus 
RAMAN CHETTY AXD AXOTHER— 
DgrexpaxTS —HRXESPONDEXTR. 

Principal ard agent—Misappropriation by agenl— 
Termination af agancy—Surt toiecovei monsy-—Cause of 
action against agent and hu legal representatives, who. 
ther samo—Limitation Act (ІХ of 1908), Sch, І, Arty 
02, 89, 120. 
` A suit to recover money all to havo beon 
misappropriated by the defendants’ father, 
acting as tho plaintiff's agent, is barred by timo 
if brought more than three years after the termina- 
tion of the agency and also after the amount due was 
ascertained by arbitration. > 

Whero tho defondants are sued as the represonta- 
tives of their deceased father, ilo саше of action 
against thom isthe same as against their fathor ; 
and if tho suit would be barred against him if 
he had lived, itis also barred them. 

Article 120, Schedule I, of tho Limitation Act is not 
applicable іо & sult-brought against the reprosenta- 
tires of a doceased agent, and while Article 89 
applies to a sut against ап agent for acts 
committed during tho continuance of his agency, 
the Article applicablo in rospoct of money payable by 
him after the termination of his agonoy would bo 
Article 02. p 

Natesayyas v. Ponnusami, 10 M. 09; 8 M. L. J. 1, 
overruled. 

Hallesam Naidw v. Jugala Panda, 28 М. 202; 
Periasami Mudaliar v. Sestharama Chettiar, 27 M. 248 
14 M. L J.84 (Е B), followed. 

Appeal against the decree of the Court 
of the Temporary  Bubordinate Judgo of 
Ramnad at Madura, in Original Suit No. 10 
of 1911 (Original Suit No. 3 of 1910, on 
the file of the Court of the Subordinate Jadge 
of Ramnad). 

Mr. B. T. Srinivasa Gopalachariar, for the 


Appellant. 
Mr. T. V. Gopalasawmy Mudaliar, for the 


Respondents. As 
JUDGMENT. 


BaxkaBaAx Nam, J.— The soit is brought 
Ly the plaintiff to recover a certain sam of 
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money alleged to have been misappropriated 
by his agent Palaniappe, the defendants’ 
father. The Judge dismissed hia claim 
oxcept with reference to в few items. The 
plaintiff appeals. 


When the plaintiff's agenta appointed to 
succeed Palaniappe inspected the aoccounte, 
itis said they found that he was liable to 
pay the plaintiff abont Ra. 30,000 misappro- 
priated by him. The dispute was referred 
to arbitration; and it was settled that Pala- 
піврре should pay the plaintiff more than 
Rs 8,000. The suit, so far as this item of 
claim is concerned, is rightly held by the 
Subordinate Judge to be barred by limitation. 
Tt is brought more than three years after 
the termination of the agency and also 
after the amount due was ascertained by 
arbitration. 


There is another item of claim. The plaint- 
iff says that in Jannary or February 1907, 
he dicovered that Palaniappa had been guilty 
of misconduct or fraud with reference to 
certain matters. The Subordinate Judge 
-has held that these matters also were includ- 
ed in the reference to arbitration. The 
appellant’s Counsel disputes before us the 
correctness of that finding and refers to an 
entry made in the accounta alleged to have 
been received from the defendants’ father 
after the arbitration proceeding. The plaint- 
if knows what matters were referred to 
arbitration. No evidence is given on hia 
side to show that these were not included in 
the reference. The probabilities are they 
were all included. І agree with the Judge 
in his finding. 

It is then argued that, though the olaim 
against the father may be barred, it ia not 
barred against the sons. This argument 
proceeds on the: basis that the cause of 
action against the sons is different. The 
decisions are against the sppellant. The 
defendants are sued as the representatives of 
their deceased father and as the suit would be 
barred against him if he had lived, it is also 
barred against the defendants. The appeal 
is dismissed with costa. 


Brwxoma, J.—It ів argued that the Sub- 
ordinate Judge was wrong in holding that 
items З and 5 were covered by the award of 
i427 and that it dealt only with items. 

lan * 
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lt does not appear from the evidence of 
ihe plaintiff or the evidence of the two 
witnePBes who state that they nrbitrated in 
the matter, what were theitoms referred to 
arbitration. Assuming, however, that items 
З апа 5 were not included in the reference 
to arbitration, the acoounts, Exhibit B series, 
show clearly that none of the transactions were . 
within three years of suit. The defendants’ 
father cied in April 1909 and the suit was 
brought on December 11th, 1909 against his 
minor sons. I am olearly of opinion that 
there would be no different cause of action 
against the sons from the cause of action 
against the father. The decision in Nate- 
sayyan v. Ponsusami (1), which was cited 
by the appellant’s Counsel, has been over- 
ruled on this point by subaequent decisions 
in Malleam Natdu v. Jugala Panda (2) 
and Pertasamt Mudaliar v. Sestharama 
Ohetitar (8). $ 

There is no reason why Article 190 of the 
Limitation Act should be applied toa suit 
brought against the representatives of в 
deceased agent, when the Article appli- 
cable to а suit against the agent for acts 
committed during the continuance of his 
agency would be Article 89 and limitation 
would run from the termination of his 
agency; and the Article applicable in 
respect of money payable by him after the 
termination of his agency would be Article 
62. In either case the limitation period is 
only three years and, therefore, these olaims 
are barred. I agree that the--appeal should 
be dismissed with costs. 

Appeal dismissed. 

16 М. 09; 3 M. L. J. 1. 
23 M. 292 


(2 А 
14 M. L. J. B4 27 М. 243 (F. B.). 


(3 
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ALLAHABAD HIGH COURT. 
Вксомр Orvin Apprat No. 819 or 1913. 
January 5, 1915. 
Preseni:— Mr. Justice Piggott. 
RAMUJAGAR PANDE amp oruzgs— 
PLAINTIFFS—ÀPPELLANTE | 


versus 
BHAGIRATHI лир отнавв-- DEFENDANTS — 
RESPONDENTS. 
Res judicata—Iacorrect specification in plaini— 
Decree accordingly— Aoquissoence by plaintif — Further 
ти? om same couse of action, whelher moiniainab le, 
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Where a litigant, who is aware of the facts 
which constituted his causc ут action, mismanages 
his litigation and fails through his own mis- 

ent to obtain from the Oourts the ful 
reliefs to which he is entitled, neither he nor 
his transferees are entitled to maintain епу further 
suit upon the same cause of action. 

Therefore ueither a reversioner to the estate of& 
deceased, who brought а suit io setaside в sale 
inade by the widow of the deceased and wrongly 
described the extent of the property claimed by him 
and ons decree passed aoquiesced in that 
deares and also in its interpretation, nor the trans- 
feroo of that property is entitled to maintain a 
further suit for the property. 

Amanat Bibi v. Dxdad Husam, 15 О: 800; 16 I. А. 
106; 12 Ind. Jur. 255; 6 Sar P.O. J. 214, Rafique and 
Jackson's P. О. No. 108, Venkata Viraragavayyangar 
v. Krishaasame Ayyangar, 6 M. 844 7 Ind. Jur. 858, 
Bhup Singh v. Gulab Ras, A. W. N. (1886) 209, dis- 
tinguished. 


Second appeal from the decision of the 
District Judge of - Benares, dated the 23rd 

April 1918. 

Dr. S. M. Suleman, for the Appellanta. 

The Hon'ble Mr. Gokul Prosad, for the Re- 
spondenta. 

JUDGMENT.—The facts of this case must 
now be dealt with as determined by the 
findings returned by the lower Appellate 
Oourt on the issues remanded by me in my 
order of the 17th of June 1914. One Musam- 
mat Sheo Rani was in possession of а certain 
semandari share with a Hindu widow’s 
estate. On July 16th 173, she executed 
a deed of sale transferring this share to the 
predeceasor-in-title of the principal defend- 
&ntia-respondenia. - She died onthe 10th of 
August 1905. The reversioner to the estate 
of Sheo Tahal, husband of Musammat Sheo 
Rani, was Musammat Gulabi Kunwar, who 
is impleaded in this suit as defendant No. 6. 
She brought в suit to recover possession of 
the property transferred by the deed of the 
16th July 1873, by avoidance of the transfer, 
on the ground that the said transfer was 
valid only for the life-time of Musammait 
Sheo Rani, and she obtained a decree. It 
so happened, however, that in the sale-deed 
in question the share thereby transferred 
was described in & manner which was both 
ambiguous and inaccurate. Musammat 


Gulabi Kunwar in bringing her suit copied . 


into her plaint the description of the pro- 
perty as she found it іп the sale-deed, and 
the decree was framed accordingly. When 
she applied for possession under her deores 
the Court executing the decree put a certain 
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interpretation оп the terms of the decree, 
with the result that Musammat Gulabi Kun- 
war only obtained possession of a small-frac- 
tion of the property which had been actually 
transferred by the sale-deed of July 16th, 
1873. She has since exeouted & deed trans- 
ferring to the present plaintiffs or their 
predecessors-in- -title whatever rights she 
still in the semindart share, which 
had formerly belonged to Bheo Tahal.. T'he 
present guit was filed on the 7th‘of January 
1919. In the plaint as drafted, the рові- 
ticn taken up was. one which is clearly 
unsustainable in view of the findings which 
have now been returned by the lower Appel- 
late Court. The plaintiffs alleged that what 
waa transferred by, the sale-deed of July 
10th 1873 was, not the entire share which 
had belonged to Sheo Tahal and waa then: 
in possession of his widow, Musemmat Sheo 
Rani, but only that small fraction of the 
gaid share in respect of which Musammat 
Gulabi Kunwar had obtained possession, 
under her decree of June 19th, 1906. With 
regard to the rest of the share it was 
alleged that the principal defendants had 
obtained possession of the same, not under 
the sale-deed of July 16th, 1878, but by 
virtue of a distinct transaction which oon- 
stituted them trustees on behalf of Musammat 
Sheo Rani for her life-time. That position 
has neceasarily been abandoned in view of 
the findings already referred to. It is, 
however, contended that, upon a correct state- 
ment of facta, the present suit is maintain- 
able and the plaintiffs are entitled to в 
decree. When Musammai Gulabi Kunwar 
brought the suit which resulted in the 
decree of June 12th, 1906, she undoubt- 
edly intended to olaim, and presumably 
did claim, whatever property passed to the 
principal defendants under the sale-deed of 
July 16th, 1873. By an oversight she 
wrongly deecribed the extent of the property 
claimed by her in her plaint, and she has 
acquiesced in & decree under which she has 
obtained a small fraction only of the pro- 
perty to which she was entitled. It is con- 
tended for the appellants under these ciroum- 
stances that, as transferees from Musammat 
Gulabi Kunwar, they are now entitled to 
claim upon the same cause of action, namely, , 
the invalidity of the sale-deed of July 16th, 
1873, to confer any title extending b8yond 
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‚ the life-time of the vendor Sheo Rani, the 
"Pest of the property which Musammat Gulabi 
Kunwar failed to obtain possession of nnde? 
the decree of June 12th, 1906. This con- 
tention is supported by reference to various 
decided cases, of which the most important 
are Amanat Bibi v. Imdad Husain (1), 
Venkata Virasagarayyangar v ' Krishnasami 
Ayyangar (2) ; and Bhup Singh v. Gulab Ras 
(8). The general principles therein Лаа 
down are ibat a right which a litigant 
possesses without knowing or ever having 
known that he possesses ib, can hardly be 

- regarded as a portion of his claim, and that 


‚в litigant cannot be required to include in, 


his guit the claim for а relief based upon facts 
of which be is in ignorance. І do not think 
these rulings cover the-- present case. 
. Musammat Gulabi Kunwar knew that her 
father’s share had been transferred by her 
mother under the sale-deed of July 16th, 
1878, and that the vendees were in posses- 
Bion thereof under that deed. She got 
into ‘trouble because she framed her suit 
without previously consulting the village- 
papers for в correct specification of this 
share, but copied down withont question 
the specification given in the sale-deed, 
which subsequently was proved to be both 
ambiguous and inaccurate. She has 
acquiesced in the decree passed upon the 
incorrect specification given in her plaint, 
and іп an interpretation of that decree 
which was seriously unfavourable to her. 
Her case is thatof a litigant who, while 
fully aware of the facts which constituted 
her cause ОЁ action, has mismanaged her 
litigation and Маз failed through her 
own mismanagement to obtain from the 
Courts the full relief to which she was 
entitled. . Neither she nor her transferees 
&re, in my opinion, entitled now to maintain 
any further suit upon a cause of action 
which arisees from the sale of July 16th 
1878, and accrued to them on the death of 
.Musammat Sheo Rani on the 10th of August 
1905. This appeal, therefore, fails and is 
dismissed with costs, including fees on the 
higher seale. | А 
Appeal dismissed. 
(1) 15 О. £00 ab p. 806; 15 І. A. 106; 12 Ind. Jur. 
‘958; Б Bar. P. С. J. 214, Rafique and Jackson's P. C. 
N. 


344, 7 Ind. Jur 858. 
(1888) 209. 
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CALCUTTA HIGH COURT. . 
-Весохр Отт, АрркАһ No. 879 оу 1918. 
Р January 7, 1915. 
Present: — Mr. Justice Holmwood and 
Mr. Justice Mullick. 

CHUNI AHIR-—PLAIXTIFT—À PPRLLANT 
тегиз Б 
KHEM OHAND DUSADH AND OTHERE— 


DrgxpANT8— RR ESPONDEXTB. 

Hent-decree, when executed ав monsy decies —Par- 
chasser of right, title and interest of usufructuary mort- 
gages, position of —Faglt of 14-entiy-—Second appeal — 
Party, whether entitled to male a new onse 

Where several different holdings are inoludod in 
ono rent decree, the decree can only be executed as 
a money decree and nothing but the right, title and 
interest, if any, of the judgment-debtor in the holdi 5 
can pass toa purchaseron tale of the holdmgs 
exeoution of that decree. 

Hridoy Nath Das Choudhw) y v Kiwhna Piosad Siicar 
94 C 298,8 О. L. J. 153; 11 O. W. N. 407, and Манаа 
Lal Mulher)es v. Sadhu Charan Khan, 70 L J. 96, fol- 
owed., 

Thoreforo, a purchaser of tho right, title and 
Interost of а mortgageo is not entitled to khas posses- 
sion if before his suit for possession the mortgage is 
redeemed 

A party is not entitled to make & new case in 
second appeal. 

Appeal ngainst the decree of the Second 
Sub-Judge at Arrah, dated tho 13th. January 
1812, setting aside that of tbe- 
Officiating Muusif, third Court, at Arrah, 
dated the 14th December 1910. 


Babu Chandra Sekhar Prasad Singh, for the 
Appellant, 

Mr. J. W. 
Bpondentae. 


JUDGMENT.—This second appeal arises 
out of a guit for recovery of possession of 
1 лола 8 cottahs of land. The plaintiffs 
allegation was that the defendant No. 7 
held Я bighas 14 coHahs of kashi land 
partly ancestral and partly by purchase in 
Mousa Shiritola, that the landlord brought 
a suit for rent of the various holdings 
which made up this 8  iTghas and odd, 
specifying them in his plaint, and that 
he got a decree and thatthe various hold- 
ings were Bold and speciled in the gale- 
certificate which was given to the plaintiff- 
purchaser. It appears that the land in 
dispute, on the finding of the Subordinate 
Judge in appeal, formed part of the gurashia 
holding of the defendants Nos. 1 to 6. 
That holding consisted of 3  bighas and 
odd, of which 1 bigha 2 cottuhs was ad- 
mittedly sold to Mtusammat Manbarn and 


Chippendale, for the Re- 
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has become apparently . & separate hold- ` 


ing in her hand, nnd 1 Мула 9 cottahs 
was given in usufrnetuary mortgage to 
defendant No. 7 in 1893. There remained, 
therefore, & considerable portion of defend- 
ants Nos. 1 to 6; original holding in 
their hands, and itcannot be said that the 
portion mortgaged to defendant No.7 was 
anything more than a раг оѓ a holding. 
Moreover, several different holdings having 
been included іп one rent-decree, on the 
anthority of the cases of Hridoy Nath Das 
Chowdhury v. Krishna Prosad Sircar (1) and 
Nanda Lal Mukherjee v. Sadhu Charan Khan 
(2), the decree can only be executed ав a money 
decree, and nothing’ but the right, title 
and interest cf defendant No. 7, mortgagee, 
can have passed to the plaintiff. 

The learned Subordinate Judge has held 
thatthe defendants redeemed the mortgage 
and are in possussion of the land, and he, 
therefore, considers that the plaintiff is 
not entitled to khas possession, even if he 
be a lbona`fide purchaser about which he 
has strong doubts. We atone time thought 
that it might be necessary to remand the 
case to the lower Appellate Court for a moré 
clear findiug as to what he means by some 
reasons to suspect that there was collusion 
and that the defendant No.7 had himself 
purchased the land in the- name of the 
plaintiff. "But in the view we take itis 
unnecessary to remand the case. The appeal 
must fail, on the simple ground that the 
plaintiff has purchased nothing more than 
the right title and interest of defendant No. 7 
and that, that right, title andinterest had at 
„tho time he brought this suit ceased to exist. 

It is urged before ns by the appellant that 
he is at least entitled to re-enter as usu- 
froctuary mortgagee, having purchased the 
right, title nnd interest of the former usu- 
fruetunry mortgagee. Во unfortunately for 
“him le strenuously denied that there was 
apy usufructuary mortgage at all, and we 
cannot, therefore, allow him to make this new 
case in second appeal. 


The result is that the appeal is dismissed. 


with costa. 
Appeal dismissed. 
(1) H О. 298; 6 O. L. J. 153, 110, W. N. 407. 
(2) 7 C. L. J. 88. Ё 
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MADRAS HIGH COURT. 

APPHAL AGAINST ÁPPELLATE Onpma No. 97 

E or 1919, ; 

: December 16, 1914. 
Present; — Mr. Justice Oldfield and 
Mr. Justice Napier. 
MOOTHA AND OTHERS— DEFEXDANTS— 
APPELLANTS 
versus 
KANDAM VITTIL SANKUNNI NAIR 
AND ANOTHER— PLAINTIFFS R 
— HRESPONDENTS. 
_ Limitation Act (IX bf 1908), Sch. I, Art. 152——81ep- 
in-aid of execution — Application for execution of mort- 
gage-deci ea wi ongly returned аз defective. not 1¢-p1 esanten 
—Cicil Procedure Code (Act XIF of 882), », 238. 

An application for execution of a mortgage.decico 
for sale, wrongly returned for want of a certificato 
under section 288 of the Civil Procedure Code, 1882, 
yang шо Ase presented а : step-in-aid of execu- 
T of the Limitation Act УА 

“Appeal against the order of the District 
Oourt of South Malabar in. Appeal Suit 
No. ‘216 of 1911, preferred against that 
of the Oourt of the D’strict Munsif of 
Parapanangadi in Execution Petition No. 
.1673 of 1910 in Original Suit No. 529 of 
1900. | 

- Mr. A. Sundaram, for the Appellants, 

c C. Madharan Nair, for the Respond- 
ents. 

,. SUDGMENT.—The question is whether 
‘Execution Petition No. 761 óf1905.wns & ` 
step-in-aid of execution in accordance with- 
‘law. Itis urged by the appellants that it 
was not so, because it wns returned, for 
want of в certificate under section 238 of 
the Code of Civil Procedure then in force 

апа was not re-presented. The decree under 
execution war, however, one for sale on a 
mortgage, and no attachment of the mort- 
gaged property wns necessary. Section 
238 applies only to petitions for attachment. 
The Court was, therefore, wrong in returning 
the execation petition as defective. The peti- 
tion not having been defective and the failure 
to present it again after its return being 

therefore, immaterial, it must be held to” 
have been a step-in-aid of execution in 

accordance with law. 

The -appeal is not pressed with reference 
оа application dated 6th February 
The appeal agairst appellate order i 
therefore, dismissed with costs. ~ * 


Appeal dismissed. 


` 
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OALOUTTA HIGH COURT. 
Отт, Rorss Nos. 291 asp 324 то 338 
or 1914. 

December 8, 1914. 
Preseni;—Mr. Justice Holmwood and 
Mr Justice Carnduff. 
Mohani Gosain MADHVANAND RAM— 
ERROR 


МАРНО МАНТО ayp {yp ormeus—Onracrous— 
Oppostrs Panties, 

Bengal Tenancy (Act VIII of 1883), в. 140, scope of — 
Remedy agains distraini—Ex parte order, Cowrt’s 
to review—Civil Proosdwe Code (Act 
V of 1908), s. 151—Inherent power, object of, 

Section 140 of the Bengal Tenancy Aot does not 

made 


pplication 
order mads e» parte and to set it aside on а proper 
substaitiiated. 


uc 
i Tasleman v. Harihar Hahto, 9 О. W. N. 81; 
o. 958 (F. B.), referred to end followed 

Bection 151 ‘the new Code of Civil Proceduro is 
intended to e the discretion of Courts and to 
discourage technicaltica. 

Dr. Sarai Chandra Bysack and Babu Harihar 
Prasad Singh, for the Petitioner. 

Babu Kulwant Sahay, for the Opposite 
Parties. : 

JUDGMENT.—This was a Rule calling on 
the opposite party to show cause why the 
order’ purporting to cancel the previous 
` order of distraint should not be set aside, on 
the ground that it was passed without juris- 
diction. 

We are not prepared to hold that section 
140 of the Bengal Tenancy Act affords the 
only remedy against a distraint made errone- 
ously or on insufficient materials, nor that 
any Court which passed an es parte order 
has not the power to review it Were wa 
to do во, we should have ourselves to revise 
the original order, as it was clearly made on 
an insufficient finding not ‘complying with 
the provisions of section 121 of the Bengal 
Tenancy Act. But it was held by the Full 
Bench in the case of Бїт Tasliman v. 
Harihar Mahto (1) that the Court has an 
inherent power to deal’ with an application 
to set aside an order made ez parie and. to set 
it aside on & proper case being substantiated. 
There is nothing either in the Bengal 
Tenancy Act or the Code of Civil Procedure 
which militates against this view. On the 


(1) 90. W, N. 82; 82 O. 258 (F. B.). 
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contrary section 151 of the new Code of 
Civil Procedure seems expreasly to emphasize 
such & view. 

The Rule is, therefore, discharged with 
costs, This order will govern the ll cases 
before us and there will bea single hearing 
fee of two gold mohurs. 

- Rules discharged. 


MADRAS HIGH COURT. 

Crvm Revision Parrrios No. 75 or 1914. 
December 9, 1914. 
Present:—Mr. Justice Hannay. 
OHAKRAVADHANULA SUBYANARA- 
YANA —PaTITIONER 


j versus 

OHAKRAVADHANULA VENKATA 
: RATHAMM À AND ANOTHRE— RESPONDENTS, 

Civil Proveduse Code (Act V of 1008), s. 115, О. 
XXL г. 06-0101 Balss of Practice (Madras), т. 189— 
“Attachsnent af debt—Oourt, duty of, to inquire as to tis 
eaisienco— Hocevoer, apporniment of, whether wregular 
—Juriediction, 

Where an application for attachfnent of а debt ія 
made the Court is not bound to satisfy itself as to 
the existence af the debt and if it appoints a Receiver 
in consonance with rule 188 of the СУП Rules of 
Practice (Madras), it does not fail to exercise a 
jurisdiction vested in it by law or aot with material 
irregularity in the exercise of such j within 
the meaning of section 1165 of the Civil Procedure Code. 

Beriah v. Muckanachary, 10 M. 104 and Harilal 
Amthabhas v, Abhesang Meru, 4 В. 323, distin- 
guished. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif 
of Narasapur, in Exeoution Petition No. 389 
of 1918, in Small Cause Suit No. 10891 of 
1911 on the file of the Court of the Small 
Oauses, Madras. 

Mr. P. Narayanamwurthi, for Mr. G. Venka- 
taramtah, for the Petitioner. 

Mr. P. Somasundaram, for the Respondents. 


JUDGMENT.—The point urged before 
ought -to 
have inguired into and decided the plea 
of discharge set up by the garnishee and 
that by not doing so, the Оош either 
failed to exercise a ‘jurisdiction vested in it 
or acted with material irregularity in the 
exercise of that jurisdiction. The argument 
was that until the Court is satisfied that 
there is an existing debt,.it cannot proceed 
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to pass orders for the appointment of a 
Receiver or for sale of the debt. under 
rule 189 of the Civil Rules of Practice. The 
decision in Seriah v. Muckanachary (1) is relied 
upon in support of the contention that an 
inquiry should be held. In that case it 
is observed that under section 287 (e), 
corresponding to Order XXI, rnle 66, clause 
4, of the present Code, the Court has power 
to summon any person it thinks necessary 
in order to ascertain the nature and value 
of the property and that “if there is notice 
or reasonable cauge to suppose that there 
is no debt due, the Oourt not only can, 
but ought to satisfy itself on the point.” 
The reference to section 287 shows that 
the observation only applies to & cage where 
sale із ordered, and it ія evident from 
‘the citation of the case Harilal Amihabhas 
^ v. Abhesang Магы (2) and Seriah v. Much- 
anachary (1) that it жаз in the 
interests of the auction, purchaser that 
inquiry was oonsjdered necessary. It seems 
to me, therefore, that the case of тал v. 
Muokanachary (1) is hardly in point here. 
. Assuming, however, that the principle would 
apply, there is no rule or provision of law 
which prescribes the course to be adopted 
by the Court in circumstances such as the 
present, in order to satisfy itself as to the 
existence of the debt. Then, although the 
garnishee puts forward a document (Exhibit 
I) as evidence of the discharge set up by 
him, the decree-holder himself contended 
that Exhibit I evidenced & sham transaction 
intended to defrand creditors. The lower 
Ооп in paragraph 4 of its order makes, 
some observations which tend to show that 
it was inclined to accept that contention, 
‘and though it’ has not recorded a specific 
finding on the point, I take it that it 
was not satisfied that the plea of discharge 
wis true. In these circumstances, I am 
unable to hold that the lower Court has 
failed іо ехөгоіве a jurisdiction vested in it 
by law or has acted with material irregn- 
larity in the exercise of guch jurisdiction. 
In the ociroumstancea of the case, the 


^ lower Court appears to have acted in. con- 


sonance with rule 189 of the Civil Rules 

of Practice by appointing a Receiver instead 

of oxdering sale. The petition ia dismissed 

with costs. 
з Petition demisssd. 
1) 10 М. 104 

ip 4 B. 898, 


CALOUTTA HIGH OOURT. 
Васонр Civi, Apprat No. 2499 o» 1911. 
March 24, 1911. 

Preseni:— Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justioe Beasheroft. 
KARTIK CHANDRA SARKAR— 
DrrssDANT— ÀPPRLLANT 


versus 
HARA GOBIND GHOSE—Pramrirr— 


RESPONDENT. 
Morigage, conditional sale—Foreolosure | suii— Dooree 


possess af Property Act (IV of 
1882), s, 88—Ciril Procedure Code (Act y A 1908), 
О. XXIIF, r. 2 —Judicial 


the plaintiff, the ds 


to be fixed by the Court under 
section 86 af the Act 


er of 


and not in contravention af law. 

Brojo Lal Ha v. Таа Ртазањто, 8 O.L.J. 188, 
roferred to. 

Where & decree-holder has obtained possession of 


the mortgaged property h Oourt on the 
basis of the decree absolute which was erroneonaly - 
made, he is bound to make гезип to ihs 


mortgagor. 
Parkinson v. Hanbury, (1801) d jns 88 
L. J. Oh. 202, 18 L. T. 248, 15 W. Б, 648, followed. 
Second appeal from a decision of the 
District Jüdge of Khulna, dated the 8rd Feb- 
ruary 1911, affirming that of the Sub-Judge 
of that place, dated the 25th May 1909. 
Babus Sarat Ohwnder Roy Chowdhury and 
Dhirendra Krishna Ray (for Babu Gobinda 
Ohandra Ohakravorti), for the Appellant. 


Babus Mohendra Nath Roy and Haripada . 


Ohatterjes, for the Respondent. 
JUDGMENT.—The substantial question 
in controversy in this appeal relatea to the 
validity. of a decree absolute made in a fore. 
closure suit on the basis of а conditional 
mortgage. The suit was commenced on 
the 14th November 1904 The judgment 
was delivered.on the 218% September 1908, 
by whioh i$ was directed that an account be 
taken of what would be due to the plaintiff for 
principal and interest on the mortgage and for 
costa of the suit and interest at six per cent per 
annum from the date up to the date of pay. 
ment, and the defendants were -directed 
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to pay the amount to the plaintiff within six 
months from the date of the decree. Theaccounts 
were subsequently taken, and so far as tre can 
gather, on the 22nd Jannary 1909 the decree 
was signed and а statement was inserted 
therein to the effect that Rs. 2,859-14-8 was 
due from the defendants to the plaintiff. 
This decrees was made absolute on the 25th 
May 1909. Subsequently the decree-holder 
obtained delivery of possession of the mort- 
gaged property through Court. The defendant 
contends that the decree absolute could not 
have been passed till after the 22nd July 
1909, inasmuch as he was entitled to redoem 
within six months from the date of the decree. 
In reply, the mortgagee, decree-holder, argues 
that the period of six months should be 
deemed to run from the 23rd September 1908 
and that consequently the right of redemp- 
tion expired on the 28rd March 1909. The 
. Courts below have overruled the contention of 
the judgment-debtor. In our opinion the 
view taken by the District Judge cannot be 
supported. 

Section 86 of the Transfer of Property 
‘Act, which is applicable to this case and which 
has been substantially reproduced in rule 
' 9 of Order XXXIV of the Code of 1908 is in 
these terms: "In a suit for foreclosure, if the 
plaintiff succeeds, the Court shall make a 
decree, ordering that an account be taken 
of what will be due to the plaintiff for 
principal and interest on the mortgage,. and 
for his costa of the suit (if any) swarded 
to him on ihe day next hereinafter 
referred to, or declaring the amount so due 
at the date of such decree, and ordering 
that, upon the defendant paying to the plaint- 
iff or into Court the amount во due, on a day 
within six months from the date of declaring 
in Court the amount во due, to be fixed by 
the Court, the plaintiff shall deliver up to 
the defendant, or to such pergon ал he 
appoints, all documents in his possession or 
power relating to the mortgaged property, 
‘and shall transfer the property to the defend- 
ant free from all incumbrances oreatbd by 
the plaintiff or any person claiming under him, 
or, where the plaintiff claims by derived title, 
by those under whom he claims, and shall, if 
necessary, put the defendant into possesgion of 
the property; but that if the payment is not 
made on or before the date to be fixed by 
the Court, the defendant shall be absolutely 
‘debarred of all right to redeem the property.” 


It is plain that the decree теў may either 
direst an account to be taken or declare 
the amount due. No difficulty arises when 
the Court is in & position to embody in its ` 
decision the amount due. But where, as . 
here, the Court orders that an account be 
taken of what would be due to the plaintiff 
on,the day referred to, subsequently a ques- 
tion of some nicety arises as tothe mode in 
which the rights of the parties are to be 
worked oùt. It will be observed that the day 
to be fixed by the Court ів to be within six , 
months from, not the date of the order niei, 
but from the date of declaring in Court the 
amount due. Consequently, when the 
accounts are directed, they must ke kept 
open till the very last moment; that is, up 
till the moment when the Oourt determined, 
the final datefor payment and simultaneously ^ 
declares with reference thereto the amount - 
payable. In the case before us, this provi- 
gion was overlooked, and the Subordinate 
Judge did not declare in Court the amount 
due before the 22nd January 1969, 
when the amount was entered in 
the decree diawn up оп that: date. From 
his judgment, it is perfectly plain that he 
intended to allow the defendant six months’ 
time to redeem. This six months, under 
section 86, must run, not from the 23rd 
September 1908 when the judgment was. 
delivered, but from the 22nd January 1909 
when the amount due was declared in Court. 
We observe that the Subordinate Judge in 
his judgment directs the defendant to реу 
the amount due within six months from the 
date of the decree. The expression date of 
decree’” haa, по doubt, a technical meaning, ав 
under rule 7 of Order XX of the Code of 
Civil Procedure, the decree shall’ bear date 
the day on which the judgment was pro- 
nounced. But it is plain that the Subor- 
dinate Judge intended by the expression date 
of the deeree’ the date when the decree was 
actually drawn up and signed by him, embody- 
ing a declaration of the amount due. To 
attribute any other meaning to the judgment 
would be to hold that the Subordinate Judge 
acted in contravention of the clear pro- 
visions of section 86 of the Transfer of 
Property Act. It is an elementary rule 
for construction of judicial orders « that 
wherever practicable, they should be во 
interpreted us to be consistent with, and not 
in contrayention of, law: Brojo Га Bai v. 
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Tara Prasanna (1). In this view, 
the decree тат could not have been 
made absolute before the expiry of 


six months from the 22nd January 1909, 
and the order of the 25th May 1909 
must be deemed premature. ` 

The question next arises, what is the 
most equitable method whereby rights and 
obligations of the parties may be worked 
ont in view of the fact that the decree- 
holder has‘ dy obtained deliver 
possession of the mortgaged property ia s 
the Court on the basis of the deoree ab- 
Bolute, which, we have found, was erroneous- 
ly made, and must consequently be discharged? 
The judgment-debtors .cannob rightly be 
called upon to pay the wholo of the re- 
demption money and be left to pursue a 
separate remedy for restitution ngainst the 
mortgagee. In the events which have 
happened the foundation for the delivery 
of possession to the mortgages disappears, 
and the mortgagee must now be deemed 
to have been improperly in possession of 
the premises. Не іч consequently bound to 
make restitution to the mortgagor on the 
principle explained by the House of Lords 
in Parkinson v. Hanbury (2). Bee nlao 
Anandrav v. Ravji- (3), Ramji v. Ohinto (4); 
Bamshet v. Pandhar: (5) 

We direct accordingly that this 
be allowed, that the decree of the District 
Judge as also the decree absolute made by 
the Subordinate Judge on the 25th Мау 
1909 Wo discharged, and that the case be 
remitted to him with instructions to carry 
out the directions embodied in this judg- 
ment. The Bybordinsté Judge will, in the 
firat place, determine the amount realised 
by the mortgagee from the property in 
his possession. This sum will carry interest 
at 6 per cent. per &ünum from the end 
of each year, The Sabordinate Judge 


will, in the second place, determine the amount . 


due from the mortgagor to the mortgagee on 
the footing that Re. 2,859-14-8 was due 
to him on the 28rd March 1909, and will 
allow interest on such sum from that date 
at 6 per cent. per annum. e difference 
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between the two ‘sums thus determined 
willbe declared payable by the defendant 
to the plaintiff and the defendant will be 
called проп to pay such sum in Court to 
the credit of the mortgagee within one 
month from the date on which the amount 
found due is notified to him. If the amount 


is paid within the period fixed, the defendant _ 


will be declared owner of the property and 
will be restored to possession thereof, unless 
the mortgagee has previously surrendered 
possession in his favonr,as he has expressed 
a desire to do in this Court. 1f the amount 
is not so deposited, and if no ground is 
established for an order for ertension of 
time in terms of the proviso to sub-rule 
(2) of rule 8 of Order XX XLV of the Code, the 
decree absolute will be passed. When such 
decree is passed, the right of redemption 
will be deemed to have been extinguished. 
We may add that if the mortgagee decides 
to surrender possession of the property at 


“once to the mortgagor, steps for re-delivery 


of posseasion must be taken through the 
Court, so that no question may hereaftet 
arise as to the reality of the change іп 
possession, if any. There will be no arder 
for costa at any stage of these proceedings. 
Appeal allotced. — 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 396 or 
1910.- 

June 15, 1914. 
Preseni:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
KHAGARAM DAS AND ANOTHER— 
PLAINTIFF8—À PPRLLANTS 


versus Ч 
RAM SANKAR DAS PRAMANIK inp. 
oTHERs—Da¥anxDaxts—RssPon DBNTS. 

Contract dot (IX of 1872), ss. 16, 74—Interest, penal 
—Court, power of, to grant reliqf—Penal stipulation as 
to interest, test of—Unconscionabls or estrarggnt 
bargain, how determined—Stiputation for docelerating 
payment, when pearl — Domination. of Will—Undue 
in, à 

A Court is competent to grant relief whenever 
the rate of interest appears to the Oourt to be 


penal. 

Section 74 of the Oontract Act as amended in 
1899 is comprehensive enough to cover all ‘oases 
where the contract contains "any stipulation by way 
of penalty, 
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The test to determine whether a contract contains 
а stipulation by way of penalty is, was the agres- 
ment to рау the damage for the breach of covenant 
or contract unconscionable and oxtravagant, such ав 
no Court ought to allow to be entered into. In order 
to determine what is unconscionable and extrava- 
gant no hardand fastrule cen be laid down, the 

facts and circumstances of oach case 
should be considered. 

A stipulation merely accelerating payment of the 
wholo debt on default of payment of one ог moro 
instalments is not, by itself, by way of penalty. 
But the position is very difforent where the entire 
anm, which the creditor had agreed to receive in 
instalmonts without interest, is not only made re- 


. payable in one sum, but is also made to carry 


interest at an unusual rate. The Oourt may, in 
view of all the ciroumstances of the селе, regard 


/ the stipulation for the payment of interest at an 


exorbitant 55. asa penalty. 

Where the ion was made that upon default 
of payment of one or two instalments not only would 
the whole balance due become forthwith payable, 
but would omrry interest at the rate of 75 рег cant, 
per annum: 

Held, that the covenant for payment of interest at 
this rate was a pensliy. 

The urgent need of money on tho part of the 


position to dominate his will within the meaning of 
aection 16 of the Contract Act Воб where the 
creditors are in a position to take advantage of the 
embarrasament of their debtors the bargain is un. 
conscionable. 

Appeal against the decree of the Sub- 
Judge of Bungpore, dated 12th May 1912. 


Babus Joges Ohander Roy, Abinas Ohunder 
Guha and Hem Ohunder Sen, for the Appel- 
lanta. ` 


Babu Brojendra Nath Оһайетјве, for the 
Respondents. 


JUDGMENT. 


Mooxwrsas, J.—This ів an appeal by the 
plaintiffa to enforce & mortgage security 
executed in their favour on the 9th June 
1904. The history of the transactions 
between the parties prior to the mortgage 
may be briefly narrated. On fhe 24th July 
1895, the plaintiffs advanced to the defend. 
antis в sum of Ба. 375 to carry interest 
at 24 per cent. per annum. Оп the 25th 
January 1899, the defendants gave the 
plaintiffs a bond for Rs. 600 in renewal of 
the promissory note of the 24th July 1895. 
The bond carried interest at the rate of 
75 рег cent, per annum. In 1901, the 
plaintiffs sued to recover their money. The 
Court held that the plaintiffs should not 


"be allowed interest at 75 per cent. per annum 
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and madera decree for the amonnt vamed 
in the bond with interest nt 24 per cent. por 
annum. The amount decreed was Нв. 1,060 
and this carried interest at 6 per cent. 
per annum till realisation. On the 8th Juno 
1908, the plaintiffs advanced to the defendants 
a sum of Rs. 300 on a promissory note 
which carried interest atone pice per rupee 
per day, that is, atthe rate of 570 per cent. 
per annum. Onthe 9th June 1904, accounts: 
were taken between the parties, and it was 
fonnd that Hs 1,280 wan due on the decree 
and Ба. 2,010 on the promissory-note. Тһе 
creditors, however, agreed to receive Ra. 100 ` 
in cash and an instalment mortgage bond 
for Rs. 1,500. The mortgage instrument 
provided for the payment of thia sum 
of Ra. 1,500 in ten instalments spread over 
five years, with the condition that if 
default was made in the payment of one 
or two instalments, thecreditors would be 
at liberty io realise the whole sum due 
together with interest thereon at 75 per 
cent. per annum from the date. of default., 
Ample security was given for Ње sum named 
and the plaintiffs accepted the instalment 
bond. They then commenced this action on 
the 5th July 1909 on the allegation that 
only Ба. 200 had been paid by the debtors, 
that default had been made in the payment 
of one instalment and that they had become 
entitled to realise the entire sum secured 
lesa the amount paid, withinterest thereon 
at 75 per cent. per annum from the date of 
default. The claim was for Rs. 1,800 as 
principal money and Res. 3,949-14 as interest 
thereon’ from 15th June 1905 to the date 
of the institution of the suit- The substantial 
defence was that the claim for interest 
was not enforceable. The Subordinate Judge 
has accepted this view, and has made a 
decree for Be. 1,800 with interest thereon at 
94 per cent. per annum from 15#Ь June 
1905 till the date of realisation. The 
plaintiffs have appealed tothis Court and 
have contended that interest should have 
been decreed at 75 per cent. per annuum. 
On behalf of the appellants reference has been 
made io the cases of Sunder Koer v. Sham 
Krishen (1), Mtajan v. Abdul Jubbar (9), 


(1) 840. 150,6 O. L. J. 106 54I. A. G44. І, J. 
100, 11 O. W. N. 248, 17 M. L. J. 48 0 Bom L. R. 804; 
2 M. L. T. 75 (P. 0.) 

(3) 10 0. W. N, 1020 
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Kirti Ohunder v. Atkinson (9); Umesh Ohandra 
v. Golap Lal (4); Mackintosh v. Orow (5); 
Prayag v. Shyam Lal (6); Arjan Bibi v. Asgar 
Ali (7); Sankaranarayana Vadyar у. Sankara- 
narayana Ayyar(8);Poma Dongra v. Gillespie(9); 
Bankof Bengal v. Vyabhoy (10); Juji Катї v. 
Annai Bhatta(11); Ganesh v. Vishnu (19); Megh- 
raj v. Ganga Bakhsh(18). On behalf ofthe re- 
spondentsa two-fold argument has been advanc- 
ed, leis, first, that the stipulationlfor payment of 
interest on default at 75 per cent. per annum 
was by way of penalty and, secondly that, as 
the circumstances of the case show, the 
creditors were іп в position to dominate 
the will of the debtors, the stipulation for 
payment of interest at an exorbitant rate 
' was not enforceable. In support of these 
positions, reference has been made to the cases 
of Maneshar Bakhsh Singh v. Shadi Lal (14); 
Baldeo Singh v. Bulaki Das (15); Dhanspal 


Das v. Maneshar Bakhsh Singh (16); Valohand- 


v. Lieut. A. Flagg (17); Public Works Oom- 
missioner v. Hills (18). We are of opinion 
that the contention of the defendants must 
prevail. 

The first contention of the respondents 
із that the stipulation for the payment of 
interest at an exorbitant rate upon the entire 
amount secured by the mortgage in the 
event of default of payment of one or two 
instalments was in ihe nature of a penalty. 
Before we examine this argument in’ the 
light of judicial decisions, it is desirable 
to point ont that in the solution of this 
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question, no Feal assistance: сап be derived 
from the class of cases- in - which there is ` 
á stipulation for ‘payment - of interest at 
an advanced rate on default of payment 
of principal or interest оп -the due date 
or the -other class of cases in which. on 
default of payment of principal or“intereat, 
stipulation is made for payment of. ‘com- 
pound interest at ‘the same rate as-the 
simple interest originally agreed to be paid 
or at a higher rate. The case before us 
falls within the class where there is a 
stipulation for payment of interest at a 
specified rate, if the principal ог a part 
thereof is not paid on the due date. One 
of the earliest examples of this class of 
cases is the detision.in Motaji v. Sheikh 
Husen (19), where в promissory-note, after 
atipulating for the re-payment of the sum 
due by monthly instalments without interest, 
provided that on default of payment of 
eny one instalment, interest would ‘be 
payable at the rate of 75 рег cent. per 
annum. It was ruled that the stipulation 
for interest was in the nature of a penalty. 
This view was followed in Para v. “Gorind 
(20), where в  promissory-note provided 
for re-payment of ihe sum due without 
interest within three months from the 
date thereof, and for interest at 75 per 
cent. per annum in the event of default in 
punctual payment; it was ruled that the 
rate of interest was a penalty. The Court 
overruled the contention that the creditor 


was entitled to enforce the contract strictly 


under Act XXVIII of 1855, which abolished 


П пвпгу laws. Section 2 of the Act provides 


‘that in any suit in which interest is recover- 
able, the amount shall be adjudged or decreed 
‘by the Court at the rate, if any, agreed 
upon by the parties, and if no rate shall 
have beon agreed прог, at such a rate as 
the Оопт shall deem reasonable. The Court 
held that the Statute did not destroy. the 
equitable jurisdiction of the Courts to relieve 
ageinat а penalty. A similar view was акеп 
in Bansidhar v. Bu Ali -Khan (91). There 
the defendant agreed to re-pay to the plaintiff 
a loan of Ry. 50 ona certain date, and, ip 


' default, to pay interest at Be. 1 per day, that 
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is at the rate of 780 per cent. per annum. Jt 
+ was held that, looking at the entire instru- 
ment, the amount of interest appeared to 
be in the nature of a penalty, because “ one 
rupee per diem for failure to pay Re. 50 is, 
as interest, an extortionate amount, for which 
no adequate consideration is shown and 
which no man would oontract absolutely to 
pay.” Tha contention that the Conrt was 
feltered by Act X XVIII of 1555 was overrul- 
ed, and it was said that if any other view 
were taken, there would be no limit to the 
extravagant and extortionate extent to which 
the most usurious claims might not be carried 
in the name of "interest." This decision 
accords with that in Chukar Mal v. Mir (29), 
where interest payable on default at the 
rate of 97i per cent was held penal. In 
Kunjbehart- Lal v. Ilahi Bakhsh (23) and 
Maya Ват v. Naubat (24), where the interest 
stipulated to be paid оп default of payment 
avithout intereat on a specified date was 24 
per cent, it was held to be not-penal; the 
rate, it was said, was not во exorbitant as to 
justify reduction by the Court. The principle 
recognised in these cases lies at the root ofthe 
decision in V4AMilinga v. Ravana Sundarappa 
(25), where the defendant had agreed to 
re-pay aloen of Ба. 10 within 15 days, and, 
on default, to pay interest at the rate of one 
anna per rupee per diem, that is,'at the rate of 
2,250 per cent. per annum. It was ruled that 
the stipulation for interest was penal, though 
tbe Court was not agreed upon the question 
whether section 74 of the Indian Contract, 
Act oovered the case. The uniformity of 


the current of decisions we have analysed, - 


was arrested by the case of Arjan Bibi v. 
Asgar Ali (7), where the bond provided for 
the re-payment of the loan within & certain 
period, and, on default, for interest at 150 
per cent. per annum from the date of the 
bond. The Court held that the stipulation 


for payment of interest was enforceable, as - 


the case fell within section 2 of Aot XXV ПІ 
of 1855 and was nob covered by seotion 74 
of the Indian Contract Aot (as it then stood), 
inasmuch as the bond mentioned only one rate 
of interest and did not provide forthe payment 
of two rates of interest. This view was adopt- 


(2) 2 A. 715. 
Ai) A W. N. (1885) б>. 
in) 8 M. 167. 
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ed іп Gokal Ohand v. Khwaja. Ali Blah (28), 
though the opposite position was immediately 
afterwards accepted in Kanhaya Lal v. Narain 
Das(27). In Sanbaronarayana Vadyar v. Ban- 
karanarayana Ayyar (8), the bond provided for 
re-payment of the sum due in iwovle instal- 
ments, with the stipdlation that in the event of 
default, the debtor should become liable to pay 
the whole amount of the loan with interest at 
the rate of 180 per cent. per annum. "The 
Court held that the rate could not be said 
to be exorbitant, “having regard to the 
relations between the parties and the cricum- 
stances in which the defendant underteok the 
obligation which he failed to fulfil.” To 
the same effect is the decision in  Ohinna 
Venkatasamé v. Pedda Kondiah (28) (where, - 
however, the rate of interest was only 12.per 
gent. per nonam) as also in Pertasams v. 
Subramanian Asari (29). ^ Notwithstand- 


-ing the small group of cases tọ which we 


have referred, wheré а restriced view was 
taken of the authority of the Court to relieve 
against a penalty, the tide hasturned back,and 
the more modern cases repudiate the doctrine 
that any rate of intereat, however exorbitant, 
cannot be deemed penal. Thus in Mayan 
v. Abdul Jubbar(2), where there was a stipula: 
tion for the payment of interest at the rato 
of 75 per cent. perannum from the date of 
the bond on failure to pay the principal sum 
in two instalments on specified dates, the 
Court held that the stipulation was in the 
nature of & penalty and declined to follow 
Arjan Bibi v. Asgar Ali (7), Sankaranarayana 
Vadyar v. Sankaranarayana- Áyyar. (8), as au- 
thorities for any inflexible rule of lew. This 
view was adopted in Velchand v. Insent. A. Flagg 
where 60 per cent interest on an account 
originally made up very largely of interest at 
an exorbitant rate was treated as penalty. It 
is obvious that each case must be treated on ita 
own cricumstances; thus, while in Annamalai v. 
Sellappa (80), interest at 86 per cent. was held 
not penal, in Gasapathi v. Sundara Thevan 
(81),compound interest at Re. 300 per cent on 


+ 


99 P. 894. 
28) 26 M. 445. 
29) 14 M. L. J. 188. 
x 12 Ind. Oaa. 78; 10 M. L. T. Tf; (1911) 2 M. W. 


(31) 14 Ind Cas 511, 22 М. L. J. 354. 
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default of payment on due date was deemed 
a penalty [See also Salem Town Bank Ld. v. 
Vencatachariar (32); Sampat v. Chango (88)]. 
We adopt the principle, consequently, as 
fairly deducible from the more moderr de- 
cisions thatthe Court is competent to grant 
relief whenever the rate of interest appears 
to the Oourt ta be penal. This view has now 
been adopted by a Full Bench of the Madras 
High Court in Avatham Muthukrishnier v. 
Sankaralingam Pillai (34). It is not of 
much moment to oonsider whether the 
Court сап grant auch relief in the 
exercise of its - equitable jurisdiction or 
under section 74 of the Indian Oon- 
tract Actas amended in 1899. It is suff- 
cient to observe that althongh the section 
was originally framed to deal with the 
doctrine of penalty and liquidated damages 
tas understood in the Law of England, it is in 
its present form comprehensive euough to 
inolude the type of cases now before us, be- 
cause it covers all cases where the contract 
contains “ any stipulation by way of penalty.” 
The question consequently reduces in any 
concrete case to this: 
contain a stipulation by way of penalty P In 
the solution of this question, the obeervations 
of Lord Mersey in Webster v. Bosanquat (35) 
may be usefully borne in mind. The test is, 
- was the agreement to pay the damage for the 
breach of covenant or contract unconscion- 
able and ertravagant, such ав no Court ought 
to allow to be entered into? No hard and 
fast rale can, however, be laid down as to 
what may or may not be unconscionable or 
extravagant to insist upon in the circum- 
stances of the partionlar case. As Lord 
Halsbury said in Clydebank Engineering 
and Shipbuilding Company v.  Ysquierdo 
Castaneda (26), it is impossible to lay 
_down any abstract "rule as to what 
it may or may not be extravagant or 
unconscionable to insist upon, without re- 
ference to the particular facte and circum- 
stances which are established in the individual 


en 9 Ind. Cas. 197, (1011) 1 M. W. N. 184 9 M. 
T. 368. 


E 10 Ind. Oas. 788, 7 N. L. В. 48. 
Кетен оаа е L. T. 20, 
ML 


(85) TU ) A. 0. 894,81 L. J. P. О. 205; 108 L. T. 


357, 28 T. L R 
(6) (1005) A.O; 6; 744, J. P O. 1 21 T. L, B 68. 


INDIAN CASKS, 


Does the contract . 


819 


case. In the same саќе, ‘Lord Davey added : 

“You are to consider whether it is extra- 
vagant, exorbitant or unconscionable at the 
time when the stipulation is made—+that is 
to вау, in regard to any possible amount of 
damages which may be conceived to have 
been within the contemplation of the parties 
when they made the contract.” It need not 
be disputed that а stipulation merely accele- 
rating payment of the whole debt on default 
of payment of one or more instalments is not, 
by itself, by way of penalty: Burden, He parte, 
Neil, In re (87); Sterne v. Bock (88); 
Halingford | v. Mutual Society 39); 
Illustration (f) to section 74 of the 
Indian Contract Act. But the position 
is very different, whey tle entire sum, which . 
the creditor had agreed to receive in instal- 
ments without interest,ia not only made re- 
payable in one sum, but is also made to carry 
interest atan unusual rate. The Court may, 
in view ofall the circaomstanoces of the case, 
regard the stipulation for payment of interest 
at an exorbitant rate asa pennlty. In the 
case before us,the history of the previous 
transactions between the parties shows that 
& very considerable portion of the sum 
(Ra. 1,500) secured by the mortgage was in- 
terest on the original sums advanced by way of 
loan. The decree, which had been obtained by 
the'oreditors, carried interest at 6 per cent. per 
annum, while the promissory-note carried in- 
torest at such an exorbitant rate (Re. 570 per 
cent. per annum) that no Court оопа possibly 
enforce payment thereof. When the credi- 
tors received payment of Нв: 100 in cash and 
agreed to receive the balance (Res. 1,500) in 
instalments without further interest and 
apiead over five years, the transaction was 
by no means too favourable to the debtors, 
who were made to furnish ample secprity. 

In these circumstances, when the stipula- 
tion was made that upon default of payment 
of one or two instalments, not only would 
the whole balance due become forthwith pay- 
able, but would carry interest at the rate of . 
75 per cent per annum, we may properly hold 
that the covenant for payment of interest 


(87) (1881) 16 Oh. D. 675; 44 L. T 525; 29 W. R. 


(88) (1863) 1 De. G. J. & B. 596, 8 L. T 858, 2 N. 
в. 348,11 W. В. 701; 32 L. J. Oh. 682.. 

(89) (1880) 6 A. О. 685 50 L. J. Q. B. 40, 43 L, T. 
258 20 W. B. 61. 
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at thia rate was а ponalty, that is, it does not 
represent the damages which the creditors 
were likely to suffer by reason of the défault 
of the debtors, but was rather intended as an 
effective means to'secure punctual perform- 
ance of the contract. In our opinion, the 
Subordinate Judge very properly declined to 
allow the plaintiffs interest at 75 per cant. per 
annum. 


The second contention of the respondents 
is that the Oonrt should decline to enforce 
the covenant for payment of intereatat 75 per 


cent. per annum in view of the provisions of 


section 16 of the Indian Oontract Act as 
amended in 1899, There is considerable force 
in this contention, as the case is of the type 
mentioned in illustration (c) of section 16. 
We need not dwellat length, however, on this 
aspect of the case ; it is sufficient to point oub 
that when the mortgage was executed for 
Rs. 1,500, the debtors’ were in в position 
of extreme embarrassment. The creditors 
held a deoree which they could execute any 
momentand sell up their properties, and the 
case for the defendants is that they threatened 
to do so. At the same time the creditors held 
& promissory-note which carried interest at 
the ruinous rate of 570 per cent. per 
annum. There can be no question that the 
creditors were in а position to dominate 
the will of their debtors, within the 
meaning of section 16, and althongh the 
latter furnished ample security, the creditors 
made the best bargain they could; they 
obtained а covenant for interest at 75 
per cent., that is, interest at the very rate 
whioh had been disallowed by the Court 
in 1901, even when they were in the 
position of unsecured creditors. It need not 
be disputed, as has been repeatedly laid down, 
that urgent need of money on the part 
of the borrower does not, of itself, place 
the lender in & position to dominate his 
wil within the meaning of section 16: 
. Sundar Koerv. Sham Krishen (1); Ganesh 
v. Vishnu (19) ; Umesh Chandra v. Golap Lal 
(4); Chatring Moolchand & Оо. v. Whitchurch 
(40); Debi Sahai v. Ganga Saha (41); Megh- 
raj v. Ganga Bakkeh (13); Meghraj v. Har- 
gayan (42); Sri Chandy: Niadar Singh (48). 


40) 82 B 208; Ө Bom. L. R. 1296, 

41} 6 Ind. Cas. 672, 82 А 580 7 A. D. J. 

er] T Ind. бы 01 T AL T . 655; 82 A. 590 nots, 
8 A. L. J. 407 


(48) 10 Ind, Cas, 14, : 
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But, in the case before us, it is not 
debtors to rely upon. 
this doctrine; here the fasts make it 
clear that the creditors were in a position 
to take advantage of the embarrassment 
of their debtors nnd the bargain they made 
was unconscionable ; consequently, there is 


-a concurrence of the two elements which 


must oombine to attract the operation 
of section 16: Davis v. Maung Shwe Go (44), 
Subba Ohariur v. Aluthuvesram Pillai (45). 

We desire to add, however, that the 
decree of the Subordinate Judge is erroneous, 
and if there had been a cross-appeal by 
the defendants, we would have varied it. 
The Subordinate Judge has allowed interest 
at 24 per cent. per annum till realisation. 
This is clearly wrong. Interest at such rate 
should have been allowed only up to the 
date fixed for re-payment and redemption 
by the decree, and interestthereafter should 
have been allowed only at 6 per cent. per 
annum. We are also of opinion that the 
rate of 24 per cent. allowed by the Subordinate 
Judge is too high; in view of the fact that 
the sum secured by the mortgage was 
composed largely of interest at @ high 
rate on the original loan and that the 
debtors had furnished ample security, the 
justice of the case wonld have been met 
if interest had been allowed at 12 por’ 
cent. Finally, the Subordinate Judge has 
allowed the plaintiffs full costs of the suit 
(inclusive of the Court-fees and hearing 
fee), though he has decreed the claim for 
leas than half the amonnt; in ordinary 
course, each party should have been allowed 
coats to the extent of his success ; at any 
rate, the plaintiffa should not have got 
costs on the amount not decreed in their 
favour. It is thus plain that the appellants 
have no reason whatever to complain of 
the decree of the Subordinate Judge which 
is really too favourable to them. 

The result is that this appeal fails and 
is dismissed with costs. We assess the hearing 
fee at thirty gold mohuras. 

Bsaacuonorr, J.—I arges on the ground that 
the provision for interest at 75 per cent. 
was a stipulation by way of penalty. 

dismissed. 

(44) 11 Ind. Oas. 801, 38 L A. 155; 88 О. 805; 14 
O. L. J. 250, 15 O. W. N. 984, 18 Bom. L. B. 704 8. 
A Т. 7. 1198; 10 M. L. T. 455- (1911: 2 M. W. N. 79; 
$1 M. L. J. 1127 (P. 0.); 4 Bur, L. T. 239. 

(45) 14 Ind, Ons. 204, 96 М. 553) 24 МГ. D, J. 645, 


Vol XXVII] 
BUKHIA BWA t. BEORMTARY OF STATE. 


d OALOUTTA HIGH COURT. 
Appgeat FRON ORIGINAL Orper No. 287 or 1918. 
December 11, 1914. 

Present: —Mr. Justice D. Chatterjee and 
5 Mr. Justice Mullick. 
SUKHIA BEWA — Opeosrra Partr— 
APPELLANT 


теты 
SECRETARY оғ STATE rog INDIA Іх 
COUNCIL—APPLICANT—HWBPONORNT. 

Succession Qerüftoate Act (VII of 1880), ss. 18, 26— 
Succassion carüfioate, revocation’ of —Jurisdiction— 
Bacosssiow certificate granted by Subordinate Judge— 
District Judge, iwhathsr сањ revoke—Regulation V of 
1799-—Inutestute—Sucooesion —District Judge, power of. 

Ordinarily tho revooation of а succession cortificata 
must bo made by the Oourt which granted it, if ub 
still exercises jurisdiction in that district. 

Therefore, a certificate granted by a Bubordinnte 
Judge invested with the powers of a District Court 
in certificate cases under section 26 of the Succesmon 
Oortificate Aot cannot be revoked by в District 
Judge if the former is still exercialug jurisdiation. 

The jurisdiction of о District Judge under Regula- 
tion V of 1799 is of a limited character and is more ad- 
+ ministrative than judicial He сап act therounder 
only rf there is no claimant 
‚ Therefore, a District Judge has no jurisdiction in an 
intestate caso to ignore the olaim of one who has 
obtained a certifloate, until it is revoked by a 
competent Court. 


' Appeal against an order of the District 
dica of 24:Parganns, dated the 26th May 
L 
- Babu Harendra Kumar Sarbadhicary, for 
the Appellant. 
Babu Ran Oharan Mitter, 
Bpondent. 


for the Re- 


JUDGMENT. 

D. Онатткнуве, J.—One Dhyan Singh, an 
ex-canyvict from the Andamans, having died 
jnbestate, an application for а succession 
certificate was made by a minor, named 
Pandu Singh, through his mother Sukhis 
Bewa on the allegation that the said 
Sukhia Bewa was the widow and the gaid 
Panda Singh was the son of the said 
deceased; a certificate was granted by the 
firat Subordinate Judge at Alipore acting 
as a Oourt invested with the powers of а 
District Court under the Oertificate Act. The 
Oollector of Alipore was informed that the 
claimants were not the legal representatives 
of the deceased and that the certificate had 
been obtained by a fraud on the Court. 
On this information the Collector made some 
nquiry and then applied to the District 
Judge for taking proceedings under Regulation 
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-jurisdiction 
-jurisdiotion. 
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V of 1799 and this case was num- 
bered as Intestate Case No. 12 of 1913. 
In this case the learned Judge issued а notice 
upon Sukhia Bewa to show cause whythe Suc- 
cession Certificate should not be cancelled 
and after taking evidence, revoked the cer- 
tificate and ordered the issue òf notice for 
claimants. Having passed this. order in 
Intestate Case No. 12 of 1913, the learned 
Judge recorded an order of revocation in 
the Oertificate Case No. 51 of 1912 in the 
Oourt of the firat Subordinate Judge of 
Alipore and itis this order of revocation 


- that-is appealed against. 


It is contended that the order of the 
learned Judge is incompeteut. Section 26 
óf the Succession Certificate Act, VII of 1889, 
empowers the Local Government to invest 
Courts inferior to that of the District 
Judge with the powers of в District Oourt 
under the Act, and declares that the Courta so 
invested would have concurrent jurisdic- 
tion with the District Court in the exercise 
of all the powers 6onferred by the Act on 
District Courts, provided that an appeal 
from such inferior Court would lie to the 
District Uourt. à 


In this case the cortificafe was granted 
by the Subordinate Judge of Alipore and 
an appeal lay to the District Judge. As 
no appeal had been made, the order grant- 
ing the certificate was final. Section 18, 
howéver, provides for the revocation of certi- 
ficatea granted under the Act, for certain 
causes. This revocation can be made at 
any time when the circumstances enumerated 
in the section are proved, irrespective of , 
the finality of the grant by reason of no 
appeal having been filed againstthe same. 
But who is to make the revocation in в case 
where the grant is by an inferior Court P 
The appellant contends that the revocation 
can be made only by the Court which made 
the grant. Section 18 does not maké any 
specification in this matter: it is true 
that clause (2) mentions the concealment 
of & material fact from the Court ав a 
reason for revocation and the Trial Judge 
would perhaps be in & better position to 
judge about such concealment, but that 
by itself does not seem to exclude the 
of a Court of concurrent 
Section 27 provides for the 
surrender of a revoked certificate’ Фо the 
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Court which granted it. This seems фо 
indicate that ordinarily the revocation must 
be made by the Court which granted the 
certificate; this, however, must be во only 
when the.Court granting the certificate is 
still exercising jurisdiction in the District. 
In this case the lat Subordinate Judge of 
Alipore is still invested with the powers 
of & District Court in certificate cases and 
the learned Judge had no jurisdiction to 
make the revocation. It is trae that he 
could withdraw the case to his own 
Court under sub-section 4 of section 26, but 
that power could be exercised only when the 
сазе was pending decision. The learned 
Judge has made a further mistake in 
making the revocation inthe intestate case: 
his jurisdiction under the ^ Regulation is 
of & limited character and is more ad- 
ministrative than judicial. He can act 
thereunder only if there is no claimant: 
in the present case the appellant was a 
rightful claimant under the certificate and 
the learned Judge was bound to respect the 
same until it was revoked by а competent 
authority. It has been said that this is 
a mere irregularity not affecting the merita 
of the case and we should not, therefore, 
interfere. I have held, however, that there 
was no jurisdiction and in the face of that 
finding this argument cannot be- of any 


avail. The order of revocation, therefore, 
must be set aside with costs, two gold 
томе. 


Murrick, J.—l agree. 
i Order sei aside. 


CALOUTTA HIGH COURT. . 
Appwal FRON ORIGINAL Daorsa No. 306 or 1911. 
Jnnuary 12, 1915. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Mullick. 
RAMANUGRAH NARAYAN SINGH Аяр 
OTHRRB—PLAINTIFFS— APPELLANTS 


l . versus 
CHUNI LAL лир OTHB8RS-—DEFEREDANTS— 
: RESPOXDRETS. 

Succession Osrisficats Act (VII of 1889), s. 4— Practice 
— Sail by representatioe of deceased—-Probate or Letters 
ш Administration obtarned— Suocession certificate, wha- 
ther necessary—Sud, whether to be dismissed of corti. 
ficaie nat previously obtained. 
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Where Probato or Lettera of Administration havo 


ecessary 
section 4 of Act VII of 1889 to entitle & person 
to sue. 

Where & Suocesmon Certificate is nece to 
entitle a plaintiff to maintain & suit, it should be 
allowed to be produced before a decree is passed 
and the suit should not be dismissed because 
the Snocession Certificate has not been obtained 
previously. 

Mohawwud Eahoor АЦ Khan v. Awsammat Thakoo- 
sanee Ruita Koer,11 M. L А. 468; 0 W. В. (P. О.) Ө; 
2 Suth. P. О. J. 107; 2 Bar. Р О J. 820, 20 . Rep. 
177 вай Baja Кыр Brigh T. Bam Bassn:, 11 L А. 148; 


ТА. 1; 4 Saraswatl’s P. О. J. 589; А. W. N. (1884) 
246, followed. 
Appeal against the decree ‘of the 


Sub-Judge of Gaya, dated the 19th June 
1911. 

Babus Отака Mukherjee, Siva Nandan 
Roy and Jnanranjan Ohaterjes, for the Appel- 
lante. 

Babus Provas Ohandra Mitter and Jatindra 
Nath Sen, forthe Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs to recover 
a certain deposit made in a Bank, known by 
the name of Sheo Lal Majhilal in the town of 
Gaya, by their uncle and predecessor, Bisseas- 
war Dayal. The plaintiffs. are the three 
minor nephews of Bissesawar and his brother, 
Pasupat Nath, who has obtained Letters of 
Administration to his Will. The case is that 
Bissesswar Dayal and Dudhnath, who pre- 
deceased him leaving his son plaintiff No. 3, 
and plaintiff No. 4 are members joint in 
mess and estate in a Mitakhshara family. 
Bissesswar died in February 1908, leaving 
a Will dated the 2nd January 1908, of which 
Will Pasupati Nath obtained Lettera of Ad- 
ministration, with a copy of the Will annexed, 
to the property and credits of Bissewwar on 
the 22nd September 1910. From the Will 
it appears that the testator admitted that he 
was fully joint with his brothers as regards 
the ancestral property, which he seta out in 
Schedule I, and his steternent in the 3rd column 
of Schedule I must be taken to mean that 
his share would be ёта on partition, but that 
no partition had ever taken place. He also 
had a considerable amount of immoveable and 
moveable property acquired by him alone, and 
he gives a list of that in Schedule TI. But 
it appears that that list is not complete, inas- 
much as another item is mentioned in the 
body of the Will which is not insluded 
in Schedule II. The parties want into evi- 
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dence on the meritas and both parties say 
here before us that they are anxious for a 
decision on the merita. 

The learned Judge has dismissed the suit 
ona preliminary point and we think that 
he has errroneously desided that point. He 
says that the fact that Bissesswar Dayal 
mide a Will negatives the theory that he 
was joint with the plaintiffs. That was his 
firat error. We have shown that the Will 
itaelf clearly shows аб he was joint with the 
plaintiffs. He further says that they cannot 
get a decree until they produce the Succes- 
sion Certificate. This is his second error. 
Section 4 of Act УП of of 1839 is perfectly 
clear on the point that Probate or Letters of 
Administrationevidencing the grantof Letters 
for administration of the estate of the de- 
ceased is sufficient to render & Succession Oer- 
tificate unnecessary. 

It has been argued before us thas those 
Letters of Administration are not with в 
сору of the Willannexed. It. is only in cases 
of intestacy that Letters of Administration 
without copies of the Will annexed are given, 
and it is apparent from the alternative words 
—a Probate or Letters of Administration — 
that the section includes Letters of Administra- 
tion with a copy of the Will annexed. Even if 
a Succession Certificate had been necessary we 
must point out to- the learned Judge in the 
Oourt below thatthe practice of the Courts 
in India approved by this Oourt has always 
been to allow the Succession Oertifioate to be 
produced before the deeree is passed and 
not to dismisa the auit outright because the 
Succession Ocertificate has not yet been 
obtained. However, we do not think that 
any Succession Ocrtt cate is necessary, 
because the plaintiff Ne. 4 has obtained 
Letters of Administration to the estate of 
Bisseaswar. 

Then it is argued that the plaintiff No. 4 
did not bring the suit upon the basis of the 
Letters of Administration and that, therefore, 
he oannot be allowed to amend the plains 
now во as to alter the character of his 
suit. We think that thisis a very techni- 
cal view to take of the pleadings. Para- 
graph 9 of the plaint says that the Will 
was proved in solemn form before the 
District Judge of Gorakhpur and Letters of 
Administration with s copy of the Will was 
granted on the 27th May 1910. Following 


hat, paragraph 10 says that the plaintiffs, 
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are entitled to recover the whole amount 
from’ the defendants. The Letters of 
Administration are, therefore, clearly referred 
to, вой the case falls within the remarks 
of the Privy Council in Mohtrmmud Zahoor 
Als Khan v. Musammat  "Thakooranee Rutta 
Koer (1) and the case of Raja Rup Singh v. 
Rant Baim (2). The case in Mohummud 
Zahoor Ali Khan v. Musammat Thakooranse 
Ruita Koer (1) was somewhat of the same 
pature as the present case. The nature of 
the transaction and the status of the 
obligor, their Lordships say, make it 
peculiarly desirable that the Appellate Oourt 
should have the benefit of the judgment of 
the Court below on the issues on the 
merits, and they, therefore, allowed an 
amendment of the plaint in what is& much 
stronger case against such amendment than 
the present; for we are of' opinion that 
this cage could have proceeded on paragraphs 
9 and 10 of the plaint  withont any 
amendment, and that the question of the 
Letters of Administration, the question of 
survivorship and the question of inherit- 
ance could have been gone into upon the 


, plaint as it stands. But aa the parties are 


still anxious that the verbal amendment 
should be made so as to make the two 
paragraphs clear, we. think it right to 
accede to their prayer and to expand 
paragraph 10 -of the plaint во as to enable 
all these pleas which are referred to in 
the plaint itaeH to be вресійсаНу included. 
Paragraph 10 wonld be amended as follows: 
that the plaintiffs are entitled to recover 
the whole amount from the defendants, as 
plaintiffs Nos. 1 to8 are the nephews and 
plaintiff No. 4 ів the brother of the deceased 
depositor, who has left по issue or 
widow. Whether this is under the Will or 
by survivorship or by inheritance does not 
appear to us to be very, material. But if 
the defendants desire to give епу evidence 
to show thatthe plaintiffs are not entitled 
on either of those grounds to &пу share in 
any money that may be found die to 
Bissesswar’s estate, they are at liberty to 
give evidence on the point; and it shall 
further be added to paragraph 10, that the 
plaintiff No. 4 is. entitled to recover the 


(у 1м A. 168; 0 W. B. (P. 0.) & 3 Buth. Р. O. 
5.10%; 2 Bar P. O. J. 820, 20 Е. R. 177. M 
(2) 11 M. L A. '49 at p. 155; 7 A. 1; 4 Sppaswati’s 
р. О. J. 588, А. W. М (1884) 248. . 7 
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whole amount from the defendanta on 

behalf of the other plaintiffs as Administrator 

to the estate of Bissesswar. The case 
_ will then be tried on the merita. 

The result is that the appeal is decreed. 
The decision’ of the Court below and its 
deoreo on the preliminary point is discharg- 
ed and the case is remanded to the lower 
Court for decision on the merits. 

The appellants are not entitled to any 
costs in this Court as their own defective 
pleadings seem to have got them into this 
trouble; but the costs of the suitin tho 
lower Оой will abide the result of the 
final decision. 

The Court.fee paid -on the memorandum 
of appeal will ре refunded to the appel- 
lanta. 

dandi decreed; Oase remanded, 


MADRAS HIGH COURT. 
Letters Parent Arrear No. 36 or 1914. 
December 16, 1914. 

"Present: —Mr. ТавЫсе Oldfeld and 
Mr. Justice Napier. 
ANNASAMI SASTRIGAL акр OTHERS— 
DeranpanTs— APPELLANTS 


E versus 
А. 8. RAMASAMI SASTRIGAL Axp 


А OTHEBS—-PLAIKTIFPS— HESPORDEXTR. 

Provincial Small Cause Qowi tè Act (IX of 1887), Sch. 
TI, Art. 88—Marntena nce—Suit ољ agiennent 
Claim not iade by maintenance-holte: —Jurisdiction. 

1n a division betwoen two Hindu brothers, 5 and V, 
ib wes that their mothor would live mth 8 
aud thot Y would pay S therofor & certain quantity 
of paddy by way of maintenance, У fell into arrears. 

‚ Оп the death of both Sand V, the sons of-8 sued -the 
sons of F for the arrears due in the Small Овшеәе 
Court. 

Held, that the suit, not being by the maintenance, 
holder ог for maintenance, but being based on a 
contract wos not one ‘relating to maintenance’ within 
the meaning of Article 88, Schedule П, of the Pro- 
vincial Small Cense Courts Act and that it was, 
thoreforo, cognisablo by the said Court. 

Rumasuomy Pantulu v. Narayanamoorthy Pantuln, 
14 M. L. J. 480, followed. 

Samtaatha Ayyan v. Mangalathammal, 20 М. 20; 
Bhup Smgh v. Lachman Kunicar, 26 A. 321; A. W. М, 

1 904) 19, distinguished. 
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Appeal, under clanse 15 of the Letters 
Patent, against the ordei of the Hon'ble 
Mr. Justice Miller, in Civil Revision Petition 
No. 824 of 19 2, dated 27th November 
1918, and reported in 22 Ind. Cas. 89, pre- 
ferred ‘against the decree of the Conrt 
of the Subordinate Judge of Mayavaram, 
in Becond Civil Ruit No. 328 of 1912. 

Mr. К. 8. Jay&ram Iyer, for’-the Appel- 
lants.— Ramaswamy Pantulu v. Narayana- 
тоогу Paniuls (1) ія no authority on the. 
point. There was no discussion on the - 
question and the decision itself requires 
re-consideration. The phrase "relating to" is 
far wider than the word “for.” In the old 
Act, XI of 1865,. the language is "suit for 
maintenance.” The language in section 4 of 
the Pensions Act of 1871. is exactly 
similar. Under tbat Act also the decisions 
go to show that if, in its inception and 
original character, the right claimed comes 
within the purview of the Act, the Civil 
Courts have no jurisdiction to entertain & 
suit, even: though the right claimed may 
not come directly within the provisions of 
the Act. Bee Vasudev Sadashiv v. Col 
lector of Ratnagiri (2), Babaji Hari v. Rajaram 
Ballal (3), Syed Mahommed Isaack Mushyack 
v. Areesoon Nissa Begam (4), Vyankast v. 
Катјагао Apajtrao (5). See also Bhup Singh 
v: Lachman Kunwdr (6) and Saminatha Ayyan 
v. Mangalathammal (7), 

Mr. T. R. Venkatarama Jasiri, for the 
F espondents. 

JUDGMENT.—The only question argued 
here, which was raised before the Jearned 
Judge, is whether the snit is excluded from 
the jurisdiction of the Oonrt of Small 
Causes on the ground that it is covered by 
Article 38, Schedule II, of Act ІХ of 1887. 

We think that Ramaswamy Paniulu v. 
Narayanamoorthy Paniulu (1) is “in point, 
and that the fact thet the plaintiffs sued, 
here on an agreement, not on a determination 
of their joint liability with that of the 
defendants by a decree, is not material. 
The point is that the money is not claimed 
bya maintenance-holder or as maintenance, 

1) 14 X. L. J. 490. 


2) 2 B. 90; 4 L A. 110. 
. Tb. 
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but solely on & contract. And in those 
respects, Saminatha Ayyan v. Manga- 
lathammal (7) and Bhup Singh v. Lachman 
. Kunwar (6) are ‘distinguishable. As the 
claim is not, in our opinion, one relating to 
maintenance, we -coucur with the learned 
"Judge and dismiss the Letters: Patent Appeal 
with costa, 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeacs PROA Овтатнат, Deors Nos. 91 AND 
339 or 1912. 
February 4, 1915. 
Present:—_Mr. Justice Chatterjee and 
Mr. Justice Ohapman. 
Maharaja RUNJIT SINGH—Dersapant— 
APPELLANT 


DETEUE 
JNANENDRA NATH SEN GUPTA— 
Puatntirr— RESPONDENT. 

Puta: Regulalton VILI of 1819—Putmi tenwie, sale of 
—.li:egularity wm service and publication of notice 
of sale, efect of. . 

A due publication of the "o presoribed by 

Rogulation VIIL of 1810 forms an -essential portion 
of the foundation on which the summary power of 
bnlo is exercised and makes tho senundar who 
institutes the proceedings exclusively responsible for 
its regularity. 
, Alaharajah of Burduan v. Tarasundari Debi, Ө О. 619 
ot p 622; 13 О. L. В. 84; 101. А. 10; 7 Ind. Jur. 212; 
4 Sar. P О. Ј 414 and Aaharam of Burdwan v. 
‘Krishna Kamant Dasi, 14 О. 865; 14 Ind. Jur. 275; 4 
Bar. Р. О. J. 772, referred to 

Tho provision for tho advertisomont of sale in tho 
Collectorato is very material ond is not bub 
inandatory, and failure to duly obsorve it is a sufficient 
ground for setting aside о sale. 

Appeals against original decrees of the 
Subordinate Jndge. of Murshidabad, dated 
the 30th March 1912, 


Dr. Rash Behary Ghose, Babus Basanta 
"Kumar: Bose, Hemendra Nath Ben, Satish 
‘Ohandra Ghose, Priya Sanker Masumdar, 
Sridhar Dıs Gupta and Probodh Ohandra 
‘Mukherjee, for the Appellant. 

Ix №. 91 оғ 1912 

Babos Mohendra Nath Roy aud Bankim 

Ihandra Mukorjee, for tho Respondent. 


Is No: 339 or 1912 


. Babu. Kaltdus Sarkar, for the Respond- 
ent. 
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JUDGMENT.—These two appeals arise 
out of two suits for setting aside а patut 
gale "in whioh the semindar ів the purchaser. 
Appeal No. 91 arises out of the suit brought 
by the painidars and No. 8i 9- ont of the 
auit brought by the даг ar of some 
of the mousas covered by the рит, The 
grounds on whioh the sale is impeached 
are tbe same in both, suits, namely, 
irregularities in the service and :publi- 
cation of the notices required ‘by Jaw and 
irregularities in the conduct of the sale. 
The Oourt below has set aside the sale 
and the purchaser, the semindar, has filed 
thess. appeals. It is contended Гоп his 
behalf 

(1) that the findings. as to the irregularities 
are a justified hy the evidence on the 


теорі hat fhe. provisions of the Putni 
Regulation are directory and it is not 
necessary that they should be followed in 
every detail ; 

(3) that the plaintiffs have not shown that 
tbey suffered any injury by reason of the 
irregularities complained of; 

- (4) that the irregularties, even if proved, 
do not vitiate the sale. 

We shall first see if the irregularties com- 
plained of are proved. 

+ Under section 8 of the Putni Regulation 
the remsndar's.&pplication for sale and notice 
that the defaulting property ів to be 
sold on the Ist of Jyestha if the arrears 
are not paid before that, have to be 


_ stuck up in some conspicuous part of the 


kutchery. 


The Nazir of the Collectorate who was . 
examined as в witness produced a bundle 
of papers stuck up.in respect of the sale 
of the 15th of May 1911. This bundle does 
not contain the original application of the 
zemindar. Even the notice that has been 
exhibited as being in respect of the disputed 
mehal, Exhibit A, is in respect of a different 
mehal altogether, bearing a different jama 
and & different number and owned by a 
different. putnidar. This may be due to 
-Bome mistake іп the Court below in marking 
‚опе document for another, but no notice 
of this was taken by the appellant until it 
was pointed ont by the learned Vaki] for 
the respondent. But supposing this was 
a mistake for the correction of which цо 


` 


А 
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steps have been taken by the appellant, there 
-is nothing to show that the original appli- 
cation was stuck up. Our айепйоц has 
been drawn to Exhibit O, the notice to the 
p«inidar, which mentions that the original 
petition is going to be stuck up in the 
Saddar Kutosery, but that is no evidence 
that it was stuck up in the Oollectorate and 
the whole bundle produced by the Nasir did 
not contain this. The appellant has, there- 
fore, failed to prove that the original appli- 
cation was stuck up. 


As regards the sticking up the Nazir says 
that the ishtahar (notice of sale) was hung 
upon а board in the verandah, but it used 
to be taken down by the Muktears and 
placed on his table to be hung up again at 
the close of the day. The appellant’s 
witness Muktear Purna Ohandra Ohatterjee 
admits that thia used to be so formely when 
he used to go tothe Naxarat, but be is 
not aware of the present practica. We agree 
with the learned Subordinate Judge that 
this way of dealing with the notices is 
proved and does not make out tbat con- 
tinuous unobstructed presentation to the 
notice ofthe public which the law contem- 
plates. In the case of Bejoy Ohand Mahatap 
v. Atulya Chandra Bose (1), the sticking 
up of the notice from 10 to 5 in the day 
during Oourt hours was held to be not in 
conformity with the Regulation. This 
view was considered to be an abier dictum 
in the case of Sachs. Nandan Dutta v. Maharaj 
Bejoy Chand Mahtap Bahadur (2) by Brett and 
Gupta, JJ., and the learned Judges held that 
this sort of publication was sufficient to meet 
the requirements of the Regulation. The 
present case is, however, distinguishable in 
that in it the uotice bundle was removed 
from the notice board and placed on the 
table in the Nazir’s room for the inspeo- 
tion of the Muktears, so that although the 
notices might be on the board in the night 
and during short times when the Muktears 
did not remove them to the Nazarui, they 
were not on the board during the greater 
portion of the Oourt hours. There is no 
evidence that the public had notice of the 
removal or bad access tothe Nasarat. It 
is not for the Mukteare alone that these 


(1) 82 О. 053; 8 О. L. J. 48. 
(2) 11 C. W. S. 29... 
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notices are meant, and we agree with the 
learned Subordinate Judge that the sticking 
up was yot іп accordance with the require 
ments ofthe Regulation. А similar notice 
is to be stuck up in the Sadar Kwichery 
of the semtndar, but the appellant’s Nasir 
says he only hung upa list of ihe default- 
ing mehals with the names of the defaulters 
and the amounts due. This ів not strictly 
in accordance with the letter of the law, but 
we agree with the learned Subordinate Judge 
that this may be taken as & substantial 
compliance. 

Then the “notice in the Mofussil was 
served in the butchery of the dar-puinidar, 
althought it incorrectly states that it was 
served in the kwichery of the puiwidar. Now 
the dar-putmw is in respect of three 
only of the six mausas covered by the 
рини. The dar-puinidars kutchery, how- 
ever, is in the principal village on the 
defaulting tenure and we agree with the 
learned Subordinate Judge that service there 
was good service. 

As regards the conduct of the sale 
several irregularities are complained of. 
One is that the public had not unobstructed 
access to the place of sale and the sale 
was, therefore, not in a pubhlo hatchery 
as required by the law. It is olear 
from the evidence that the sale was in the 
Court-room of the Collector and, therefore, 
in в public Аиѓолету, but itis also clear 
that the chaprasees of the Oollestor who 
were placed atthe wicket gate for keeping 
order did not allow many persons to enter 
for preventing overcrowding. The learned 
Subordinate Judge has believed this evidence 
and we have no hesitation in agreeing 
with him. 

Then it is urged that the sale took 
place too early, t.s., before 12 o'clock, the 
usual hour for holding these sales. There 
is no evidence as to at what particular 
time this sale took place, aa no one referred 
to his watch. The Oollector is under the 
impression that he commenced gale at 12 
but he is not quite sure. There is evidence 
that the Muktéears remarked at the time that 
the sale was too early and they had to hurry 
to the «las to look after the interesta of 
their clienta. Thelaw, however, does not re- 
quire that the sele should be at any particular 


hour and the defaulter cannotimpeash the 


A 
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rile as illegal merely on the ground that 
it took place oarlier than usual; he may, 
however, be permitted to show that he was 
mialed to his prejudice by the deviation from 
the usual practice. Now supposing the sales 
of the day commenced at or very near 12, if 
the formalities enjoined by the law had been 
observed, the sale of this property would 
have taken place much later and the plaintiffs 
could have paid up the money, which they no 
doubt brought to the kutchery but could not 
pay ња they could not enter the sale room 
before the sale on account of the excessive 
seal of the chaprasees of the Collector. 

Section 10 of the Regulation requires 
that the lots shall be called up successively 
in the order inwhich they may be found 
in the notice. If the lots in the several 
notices of the Nawab Bahadur, Maharaja 
Tagore, Maharaj Bahadur Singh and the 
appellant Maharaja were called one after 
another and orders were passed on each 
before the property in suit was reached, it 
would have taken a good deal of time and 
the plaintiffs who came with the money in 
arrears would have been able to pay to 
the Muktear according to the usual practice 
and save their property. The earlier lots, 
however, were passed over as the semindars 
would not proceed with the sales, having 
probably received the arrears, and the sale of 
this property-was finished in dor 4 minutes, 
the - semindar’s Muktear being the only 
bidder. The section further directs that 
the observance of the forms mentioned in 
the section shall be recorded in a separate 
rubakary to be held upon each lot sold. 
There was a rubakart_ but 
prepared at the time of the sale; it is signed 
not by the Collector, but by u Deputy 
Collector and is dated the 18th May 1911 
corrected into 15th May 1911. It is olear 
it was not prepared at the time of the sale. 

Then the 15 per cent. of the purchase- 
money was not deposited as required by 
section 9. | 

These are the irregularities and we agree 
with the Oourt below that they are proved. 
In the cage of Maharajah of Burdwan v. Tara- 
sundari Debi (3) their Lordships of the 
Judicial Committee say: “Their Lordships 
desire to point out that the due publication 


(3) 9 О. 6:9 at p. 622, 18 0. L. R. 84 10 І A. 19 
ў Ind. Jur. 212; 4 Bar, P. O. J. 414. 
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of the notices prescribed’ by the Regulation 
forms an essential portion of the foundation 
on which the summary power of sale is 
exercised, and makes the s-mindar, who 
institutes the proceeding exclusively respon- 
sible for ita regularity”. In another case, 
the Maharani of Burdwan v. Krishna Kamini 
Das (4) their Lordships gay: “Their 
Lordships have to construe the Regulation. 
They find а process presoribed by it, whioh 
its framers thought it indispensable to fix, 
for the observance of which they have 
declared the semindar to be exclusively 
answerable, and which is calculated to 
protect all persons interested in the estate 
against injury by the working of a very 
swift and summary remedy given to the 
semindar,” Some of the irregularities found 
in this case might not be of much con- ' 
sequence but they are certainly deviations 
from the rules laid down in the Regulation, 
but there are others, such as the advertise- 
ment in the Oollectorate, which are very 
material and cannot by any means be called 
directory only and not mandatory, 

As regards injury, the learned Subordinate 
Judge has foundin favour of the plaintiffs 
and weare of the same opinion. In fact 
the matter was not pressed before ns. There 
are, we think, sufficient reasons for setting 
aside the sale. We, therefore, dismiss these 
appeals with costs. We assess the hearing 
fee in Appeal No. 339 а 5 gold mohurs. We 
do not interfere with the order of the lower 
Oourt as to costa in that Court. 

. Appeals dismissed. 


" 9, 14 О. 865 (P. 0.); 14 Ind. Jur. 276; 4 Ваг. P. C, 


ALLAHABAD HIGH OOURT. ` 
Secor Отуп, Arrear No. 1212 or 1914. 
January 18, 1915. : 
Present:—Mr. Justice Piggott. 
BHULÁN-—DuarsspaxT—ÀPPRLLANT 


versus s 
WAZIR AND OTHER3—PLAINTIFF8—- 
ҢБЕвРОНрЕ ТВ. 
Civil Procedure Оойв (Aot Y of 1008), О. XLI, r, 27. 


taken on— Appellats Oourt, eratio 
of—High Oowrt, power of, . to interfere i» Pond 
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A High Court is not justified in seoond . appeal 
in interfering with the discretion of the lower 
Appellate Court to the extent of refumng to recog- 
nize the additional evidence taken on remand: under 
Order XLI, rule 27, of the Code of Olvil Procedure. 


Second appeal from the decision of the 
Additional District Judge of Aligarh, dated 
the 80th May 1914. 

. Mr. Mohan Lal Sandal, for the Appellant. 

JUDGMENT.—This was a suit for posses- 
sion of a house. On the pleadings in the 
Court’ of first instance it was admitted that 
one Ohand owned & house which was situated 
іп ап enclosure shown as enclosure No. 21 
іп the map ofthe village abadi, and that it 
was described as the second of three houses 
in the said enclosure in the explanatory 
statement (khasra) appended to the said 
map. The plaintiffs claimed that the house 
in guit was the said house of Ohand, while 
the defendant replied that this was not so, 
but on the contrary the: plaintiffs were still 
living in a house in the said enclosure which 
was the house- No. 2 belonging to Chand re- 
ferred to in the settlement khasra. The lower 
Appellate Court caused sertain further evidence 
to be taken, and then came toa finding that the 
house in suit is the house No. 2 belonging 
to Ohand referred to in the Settlement map 
and khasra. It has also recorded a finding 
that the house in suit was occupied by per- 
mission of the plaintiffs by one Musammat 
Nasiban, whordied recently. These are clear 
findings of fact and this appeal cannot succeed, 
unless the defendant-appellané can show 
cause for interference with these findings in 
second appeal. ‘It has not been shown to me 
that there is any force in the pleas taken 
in the third snd fourth paragraphs of the 
memorandum of appeal. The District Judge 
had before him admissions by the parties that 
the house belonging to Chand, situated within 
the boundaries of plot No. 21, was the 
property of the plaintiffs. The defendant said 
that the house in question was the one in 
which the plaintiffs were living at the 
time of the institution of the suit. The 
District Judge’ came to the conclusion that 
this was not the case, because the house 
in which the plaintiff were living was 
situated partly outside the boundaries of 
plot No. 21 and was shown to bave been 
built after the preparation of the Settlement 
khasta and map which were plaintiffs’ 
doduments of title. There was no sugges- 
gion before the Court that either of the other 
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two houses admittedly situated within the 
limits of plot No. 21 was the house 
described in the Settlement Khasra as the 
house of Ohand. On the pleadings, and on 
the evidence before him, the District Judge 
was entitled to come to, the finding which 
he bas recorded in favour of the plaintiffs. 
The only difficulty about the case is that 
suggested in the first two paragraphs of 
the memorandum of appeal. The Court of 
first instance had dismissed the plaintiffs’ 
suit, on the ground that the evidence 
before it was not sufficient to prove that 
the house in suit was the house which had 
formorly belonged to Chand. When the 
case first came before the District Judge 
he recorded an order, dated the 28th of 
April 1914, to the effect that the conclu- 
Bion arrived at by the first Court appeared 
correct on the evidence before that Oourt. 
He proceeded, however, to direct further 
evidence to be taken under Order XLI, . rule 
27, of tbe Code of Civil Procedure. The 
additional evidence taken was that of a 
Commissioner, who was ordered to take 
certain measurements on the spot to enable 
the Court definitely to satisfy itself aa to 
the manner in which the Settlement map 
applied to existing facts. The learned 
District Judge presumably acted under Order 
XLI, rule 27, clause (1) (5), and it cannot be 
denied. that, in the absence of some 
measurements such as those which were 
iaken by the Commissioner on remand, it 
was practically impossible to understand 
how the Settlement map applied to the 
existing facts of the case and the snit 
would have to be decided more or lesa by 
conjecture. The real question is whether 
the District Judge was justified in ordering 
further evidence to be taken, and might 
not have been content with dismissing 
the appeal before him on the simple 
ground thatthe plaintiffs, on whom the 
burden of proof lay, had failed to prove 
their case. І do not think, however, that 
this Court would be justified in second 
appeal in interfering with the discretion 
of the lower Appellate Court to the extent 
of refusing to recognize the additional 
evidence taken on remand. If this is so, 
this appeal must necessarily fail and I 
dismiss it accordingly. 


Appeal diemisend, 


à 
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LOWER BURMA OHIEF COURT. 
Finsr Сгуп, Appeat No. 201 og 1918. 
February 8, 1915. 
Preseni;— Sir Charles Fox, Kr., Chief Judge, 

&nd Mr. Justice Hartnoll. 
MG. TUN U——PLAIRTIYY— À PPRLLANT 


versus 
Y. P. 8. P. L. PALLANIAPPA CHETTY 
AND ANOTEER—1)EFEKDANTB—HESPONDENTS. 
Limitation Act (IX of 1908), ss 5, 14, Sch. I, Ast. 11 
—Cwil Procedure Coda (Act У of 1908), О XXI, ғ. 63 
--HRHamoval of attachmeni-——Appeal and 16riaon—Advo- 
cates act, how far bindyng on his chont—Agent—Nogh- 


gm 

Under Order XXI, rule 03, Civil Procedure Code, 
&n order on tho apploation for removal of attach- 
‘ment is oonclusive, subject to в regular suit 
to establish the right to the attached property, and 
under Article 11 of the Limitation Act one year is 
allowed for .such & suit. Therefore, it would be 
culpable negligence on the part of an Advocate to 
file an appeal or revision notwithstanding the plain 
provisions of Order XXI, rule 68, Civil Procedure 
Oode, and the time spent in such appeal or revision 
cannot be excluded under section 14 of the Limita- 
tion Act, as the plaintiff woald be bound by his 
Advoonte's negligence under, the o rule that, 
if a person employs an agent, he is bound by what 
lus agent does in:tho course of his employment. 

Kura Mal v. Ram Nath, 28 А. 414; А. W. N. (1906) 
61; 8 A. L. J. 218, distinguished. ` 

Section б of the Limitation Act leaves it to the 
discretion of an Appellate Court to exclude the time, 
whereas section 14 obliges a Court to exalnude time 
if it finds a certain state af facts. 

Messrs. Rutledge and Kyaw Htoon, for the 
Appellant. 

Mr. J. R. Das, for the Respondents. 


JUDGMENT. 

Тох, О. J.—Some land was attached in 
execution, of a decree obtained by the 
respondent against the legal representatives 
of one Pa Gale. The appellant applied for 


. removal of attachment on the ground that 


the land was his. Hig application failed : 
the order dismissing it was made on the 
15th March 1912. He appealed to the 
Divisional Court against this order. The 
appeal was rejected on the 29th April 
1912 on the ground that no appeal lay 
against the order. The plaintiff presented 
an application in this Court on the 28th 
May 1912 asking for- revision of the order. 
This application was dismissed on the 3rd 
September 1918 on the ground that there 
“was no power to revise the order. He 
filed & suit to have his title doclared on 
the 9th September 1913. This has been 
dismissed ‘as barred- by limitation under 


‘Article 11 of the first Schedule of the . 
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Limitation Act. 

For the plaintiff it was contended that 
he was ‘entitled to have excluded tho time 
taken in prosecuting the ‘abortive ‘appeal 
and application for revision. . 

Sub-section (1) of section 14 of the Aot 
Bays that in computing the period of limita- 
tion prescribed for any suit, the time during 
which the plaintiff has been prosecuting with 
dune diligence another civil proceeding, whe- 
ther in a Court of first instance or in a Court 
of appeal, against the defendant, shall be 
excluded, where the proceeding is founded 
upon the same cause of action and is .prose- 
cuted in good faith in & Court which from 
defect of jurisdiction or other cause of a like 
nature is unable to entertain it The course 
which the plaintiff should have pursued is 
very clearly indicated in’ rule 63. of’ Order 
XXI of the Civil Procedure Code, which 
gays that where n claim. or ‘an objection is 
preferred to an attachment, the party against 
whom an order is made may irstitute a suit 
to establish the right which he claims to the 
property in diapnte, but, subject to the result 
of such snit, if any, the order shall ‘be ‘con- 
clusive. Article 11 of the . Limitation Act 
gives one year from the date of the order for 
the institution of such suit. 

With such plain provisions staring him i in 
the face, it was sheer culpable negligence 
on the part of the Advocate who-.-was .then 
acting for the plaintiff to incur the risk of 
the plaintiff losing allremedy by filing the 
appeal and the application for revision. If 
the plaintiff is bound by the acts of his 
Advocate no case for exclusion of time under 
section 14 of the Act is made ont, because 
proceeding contrary to a clearly expreased 
provision of law cannot be regarded as 
prosecuting’ another civil proceeding. in good 
faith, in the sense in which the words “good 

faith" are defined in the Act, vis., done with 
due care and attention. It is urged, however, 
that the plaintiff should not be held bound 
by what was done for him by hia Advocate 
and that as he employed а lawyer and did 
according as he was advised by him, the 
plaintiff personally prosecuted the appeal 
and application іп good faith, and heis 
entitled tothe exclusion of the time they 
took up. The case of Kura Maly. Bam 
Nath (1) was cited in support of this 
proposition. This was а decision in a 


(1) 28 А, 414 A. W. N. (1906) 07, 3 A, LJ, 218, - 
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П 
case in which the question was whether ihe 


power under section D of the Ant to Admit 
an appeal after time should have been exer- 
.aised. The section leaves it to the judicial 
discretion of an Appellate Court to do no, 
whereas section 14 obliges a Court to exolude 
time if it finds a certain state о? facts. I 
do not think that section 14 should be 
restricted to the plaintiff personally. There 
is nothing in the wording so restricting it, and 
the ordinary rule that if а. person employs 
ап agent he is bound by what his agent 
does in the course of his employment, should 
apply. If it were otherwise, the same 
method would have to be applied to many 
other provisions of law іп which mention is 
made of a plaintiff only. Order ILI of the 
Civil Procedure is based on the principle that 
ihe acts of the agent in legal proceedings are 
the acts of the principal, and the letter is 
bound by them, and may have to suffer for 
them ifthey are wrong. A person resident, 
gay, in Hurope and having some legal pro- 
ceedings conducted in this country by an 
authorized agent could scarcely be heard to 
say in such & case as the present that he must 
be allowed time, because he personally acted 
with due care and attention. 

In my opinion the District Court’s decision 
was right, and I would dismiss the appeal 
with costs, two gold mohurs. 

'  HazTNOLL, J.—I concur. 
- Appeal dismissed. 


BOMBAY HIGH OOURT. 
Srooxp Оту ÀArpPmaL No. 563 or 1918. 
z July 30, 1914. 

Present:—Sir Basil Soott, Kr., Ohief Justice, 
and Mr. Justice Beaman. 
LAOHIRAM DAGDURAM MARWADI— 

PLAINTIFF—À PPELLANT 


. versus 
JANA YESU МАМО амр AHOTHER— 
DarexDints—RuspoxDENTs. 
Xmeoution——Üonsent decres—Variahon of terms, 
whether allowed $& execution. 
A consent decree oan only be varied by consent. 
consent decree can be 


Therefore, no modification 
allowed in execution on grounds not recongised in the 
decree еН as giving aright of auch modification. 


Second appeal from the decision of the 
- District Judge of Ahmednagar confirming 
that of the Subordinate Judge at Parner, 
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Mr. A. G. Desai, for the Appellant. 

Mr. D. О. Virkar, for the Respondent. 

JUDGMENT .—In this case we think that 
the learned Judge was wrong in not enforcing 
the decree порогйїп to its terms. The 
decree is quite explicit. The first instal- 
ment is to be paid on or before the Ist of 
March 1008. "Thereafter the defendant is 
to goon paying to the plaintiff an instal- 
ment every year. If the defendant fail to 
pay any two instalments at-the proper 
time, the plaintiff is to take the property 
into his possession by right of ownership. 
The learned Judge of the lower Appellate 
Court has held that the first two instel- 
ments were paid too late, but were accepted, 
and that subsequenttwo inatalmenta have 
not been paid in time. There has been, 
therefore, a default-with regard to the Inst 
two instalments which entitled the plaintiff 
to take possession of the property. The 
case ів very similar to Вари v. Vithal (1), 
which we recently decided, following the 
decision of Mr. Justice North in Asueralostan 
Automatio Weighing Machine Оо. v. Walter 
(2), where it was held that a consent decree 
can only be varied by consent. There ія 
no consent here, and аз pointed ont by 
this Court in Suguna v. Sadashiv (3), it ів 
obvious that по modification of a decree 
can be allowed in execution upon grounds 
pot recognised inthe decree itself as giving 
The decisions 
cited by the learned District Judge, 
Krishnabas у. Hari Govind (4) and Balambhat 
v. Vinayak Ganpatray (5), are inapplicable 
where the relation of landlord and tenant is 
not created by the decree. We, therefore, 
set aside the dearee of the lower Appellate 
Court and remand the case in order that 
the decree may be executed according to its 
terms. The respondenta must pay the costa 
throughout. 

Decree set ande, 


(1) 27 Ind. Oas. 18% 16 Bom. L. R. 670 note. 
2) (18011 W. N. 170. 

8) 28 B. 710; 4 Bam. L, Б. 527. 

4) 31 B. 15, 8 Bam. L. 818. 1 M. L. T. 870. 
(s 10 Ind. Osa. 746, 85 B. 289, '8 Bom. L. B. 164. 


Vol XXVII] 
БАЕН УТВО BIBI Є. HATIM ALT KHAN, 


ALLAHABAD HIGH COURT. 
Отут, Ruvision Appiication No. 107 or 1914. 
January 8, 1915. 
Present:—Justice Sir George Knox, KT. 
Musammat KASHMIRO BIBI—Avcriox- , 
PUROHABHR-—À PPLIGANT 


versus 
HATIM ALI KHAN — 


APPLICAHT—-RESPORDBRT. 

Оі Procedure Code (Aot V af 1908), О. XXI, r. 80 
—Prior mortgagee of property sold at auction—Highi to 
set aside sale. 

A prior mortgagee of a property sald at auction has 
an interesb in the property by virtue of a title 
LT before the sale; he is as such eniiiled to 
apply to have the sale set aside under Order XXI, 
rule ВӘ, of thp Civil Procedure Code. Е 

Ram Shankar Lal v. Ganesh 4 А.Т, J. 278 
А. W. М. (1907) 97; 2 M. L. T. 248, 29 A. 385 (Е. B.) 
Muhawmud Ahmadullah Khan v. Ahmad Sard 
10 Ind. Cas, 868, 8 A. L. J. 856; 83 A. 481; Srimoass 
Ayyangar v. Ayyathorai Pillai, 21 M. 416, 3 M. L. J. 54, 
roferred to. 


Civil revision against an order of the 
District Judge of Allahabad, dated the 10th 
March :914. 

Mr. Damodar Das, for the Applicant. 

Mr. A. Haider (with him Mesars. Muham- 
mad Ywsaf and Abdul Bari), for the Respond- 


eut. 

JUDGMENT.—Oertain property, to wit 
one anna 8 pies 10 karanis seven jaw out 
of a 3-annas share in Mousa Pauran, Mahal 
Talab Ali, was sold in execution of a 
decree. . 

The notification of sale is to be found 
on therecord as рарег11 О. The language 
used is very specific. The Court gave notice 
to would-be purchasers that it was selling 
not the interest in certain lands, but was 
selling a well-defined and specific part of 
immoveeble property. There is по allusion to 
any charges or incumbrances on the property 
and the ordinary meaning of the notification 
of the saule, which any purchaser would haves 
right to put upon it, was that this clearly 
defined and specific property was being 
‘sold by the Court. . 

After the sale and within the period 
allowed by law Hatim Ali came forward 
and in an application, which is to be found 
ав 18А on the record, applied to have the 
anlo set aside on depositing in Court the 
5 per cent. of the purchase-money for payment 
io the purchaser and the amount specified in 
ihe proclamation of sale for payment to the 
decree-holder. In hia application Hatim 
Ali does state incidentally that he was в, 
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meurtahin mukuddam or 
the property sold. 

The Munsif of Allahabad in whose Court 
this application was filed allowed it and 
got aside the auction-sale. The learned 
Judge of Allahabad to whom an appeal 
from this order was presented by Musammat 
Kashmiro Bibi agreed with the view taken 
by the Court of first instance and dismissed 
the appeal. Musommat Kashmiro Bibi was the 
auction-purchaser and she applied to this Court 
in revision, on grounds that the Courts below 
had no jurisdiction to entertain the applica. 
tion of Hatim Ali, that Най! Ali Khan 
was a prior mortgagee of this property and 
this being the case, he was not a person 
who held ап interest іп the property sold 
by virtue of a title acquired before the 
sale.and he had по loows standi and the 
Courte acted without jurisdiction in aooept- 
ing and coming to a decision upon his 
application. There was a further plea that 
the  Oourts below acted with material 
scies E pia the sale of the 
property at the i ee of such & person 
Hatim Ali. i 

The line which the learned Vakil for the 
applicant took in argument before me was 
that the property sold in this case was tho 
equity of redemption over the one anna, eto., 
share and this being the case, he was not a 
person who had acquired an interest in the 
property by virtue of a title acquired before - 
such sale, 


.In support of his contention reference 
was made to several rulings passed before 
the present Code of Oivil Procedure came 
into force. Ido not mention those rulings 
because the language used in section 310A 
was very different trom the language now 
used in Order XXI, rule 89, which has taken 
the , place of section 810A, But special 
stress was laid amongst those rulings оп the 
Full Bench ruling of this Court in Ram 
Shankar Lal v. Ganesh Prasad (1), in whioh it 
was held that the words “property comprised 
in the mortgage" as used in section 85 
were probably’ intended to denote no 
more than the estate or interest which 
ia the subject of any particular m 

that is, if the mortgage be a mortgage) 
of the absolute estate in the land, When 


prior mortgagee of 


(1)4 А. L. J. 278; А. W. М. (1007) 97; 3M. I. T, 
248; 29 A. 885 (Е В.) 
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the land itself, if it boa pui&ne mortgage, 
then the interest in the land of the 
mortgagor, that is, the equity of redemp- 
tion. P " 


The principle laid down in that ruling 
would strongly favour the  oontention of 
the learned Vakil. He continued to draw 
attention to a ruling of this Court in 
Muhammad Ahmadullah Khan v. | Ahmad 
Said Khan (2). That case, however, wasa 
very. peculidr case and cannot be safely 
relied upon as having universal application. 
The decree-holder in that case held two 
decrees ugainst the same judgment-debtor, 
the one Leing a decree for sale on two mort- 
gages and the other a simple money decree, 
"nd caused part of the mortgaged property 
to be sold by auction. After it was sold and 
‘purchased by;/a stranger the same decree- 
holder applied to get the sale get aside. 
‘The learned Judges refused to consider the 
decree-holder as a person entitled to apply 
under Order ХХІ, rule 89. The line which was 
adopted id not without interest so far as the 
present case is concerned. It was held 
that “ordinarily a mortgagee of the property 
Bold isa регвоп who bas an interest in it, 
and in view of the provisions of rule 89, he 
would be competent to make an application, 
but webhave to consider the facts of this 
particülaf case. Here the -holder of the 


‘detree for mohey wss'also the holder of two . 


` mortgages in respect’ cf the property of 
which he sought to havea sale. We caused 
the fproperiy to be sold either free from 
the mortgages or subject.to the mortgages, 
if it was Bold free from the mortgages, he 
must be deemed to have adandoned his mort- 
gages and'in that case he has no interest, in 
the property sold. If he caused the property 
io be sold subject to the mortgages, the sale 
only related tothe interest of the mortgagor, 
that is, his right of redemption. In this 
right óf redemption the mortgagee has no 
interest." 2. 

In the present case the property which 
the Court has. professed to sell and which 
was sold was the property t.e., the one-anna 
odd share in Moura Pauran, Mahal. Talab 
Ali, and in that’ property Hatim Ali Khan 
had undoubtedly an interest by a title 
acquired before the sale. The Court had 
jurisdiction -to entertain the application. 


(2) 10 1nd, Cas, 808; 88 A. 48), ВА, L. J. 360. 
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Under the special circumatancés. of the case 
-when the Court entertained his application, 
all that it knew was that certain immoveable 
property had been sold in exeontion of the 
decree and that the person applying hada 
right by virtue of a title acquired before the 
sale to have the sale set aside. The plea 
then that the Court had no jurisdiction does 
not prevail with me. ` 

There · remains the question, whether the 
Court, when it was in possession of thé 
facts of the case, acted with material 
irregularity in setting aside the sale of 
the property at the instance of a person who 
had under Order ХХІ, rulo 89, acquired a 
title before the sale, still to bo anawered. 

Looking to the very. wide language used 
in Order XXI, rule 89, I &m not prepared to 
bold that Hatim Ali Khan did not hold an 
interest in the property. The language 
of section 85 of the Transfer of Property Act 
differs considerably from the language used in 
Order ХХІ, rule 89. Ordinarily I should have 
followed the ruling of this Court in 
Muhammad Ahamadullah Khan v, Ahmad 
Said Khan (2), bnt that саве, as | have 
already said, is a very peculiar case and the 


. Judges had before them the peculiar cireum- 


stances of the applicant. . 
Srinivasa Ayyangar v. Ayyathorat Pillai 
(3), which was в case decided before the 
present Code came into force, was a very 
Rimjilar.case to the one before me ard it was 
-held that з mortgagee came -within the 
words “owner of immoveable property" of 
section 810A of the former: Code. Hatim 
Ali Khan,did in my opinion hold -an interest 
in the property sold by virtue of a title 
acquired before the sale and he could apply 
to have it sot aside.  . : 
The pleas taken fail and the- gpplication is 
Ав regards costa, there is- this important. 
fact that Hatim Ali was called upon by the 
Oourt which was selling the property to pro- 
duce his mortgage-deed at the time ib was 
making an inguiry into the property sold, but 
he did not produce the mortgage-deed. Under 
such circumstances I make the order that 
each party bear its own costs. - . 
. Application dismissed, 
(8) 21 M. 416; 8 M. L, J. 64, 
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PUNJAB CHIEF COURT. 
Сатыл ApPRAL No. 462 or 1914. 
October 18, 1914. 
Preseni:—Mr. Justice Scott-Smith. 
AGRA AND O1HERBS— ÜCONYICT8— APPELLANTS 

versus { 
EMPEROR—Prosgouror— RESPONDENT. 
Penal Code (Act XLV of 1800), ва. 10б (2), 147, 804, 
826—Right of pirate defence of property, limu- 
tations , of-—Unlatcful assembly—Common object— 
—Death caused by some menibere—Liability of al 
mambers А 


The Penal Code does notgive any right of privato 
defence of in ‘to which an offence 
under section 408 or 411 of the Code has been com- 
mtted, 


Section 106 (2) of the Penal Code appHes to cases 
. of theft only. Where moro than 25 went ina 
body to enforce the right or supposed right of one of 
them to an anima] by removing 16 from the house of 
a third person, and after they had removed it and 
gone some distance, they were followed by that per- 
son, who was consequently attacked and beaten by 
some of them and died by a blow on the head: 

Held, that the assembly was an unlawful assembly 
within the meaning of section 141, Penal Oode, and 
the force used by some of them in beating the 
deceased being In prosecution of their common object, 
all were guilty of rioting, but all could not be con- 
vioted of an offence under section 304, Penal Code, as 
tho offence could not be mid to have been committed 
in prosecution of the common objoot, пог was 16 such 
aa tho members of the assembly know to be likely to 
be committed in prosecution of that object. 

Where & man reoeives only one blow on the 
head and dies, and there is no evidenoe to show which 
of tho two persons attacking lim gavo that blow, 
neither of the two will be convicted under section 304 
but both of them oan be convicted of an offence under 
section 825 of the Penal Code. 


Appeal from the order of the Magistrate, 
first Class, exercising enhanced powers under 
section 30, Oriminal Procedure Code, Lyall- 
pur, dated the 21st May 1914, convicting 
the appellants. : 

Mr. Beechey, for the Appellants. 

Mr. Broadway, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT.—In this case 26 persons, 
appellants, have been convicted under section 
804, part II, Indian Penal Code, read with 
section 149, of culpable homicide of Ahmda, 
who died as a result of fracture of the 
skull caused by а blow inflicted upon him 
ou the 25th uf February 1914. Bahadra 
and Agra, appellants, who are said to have 
been the persons who actually struck the 
. deceased, have been sentenced to seven years’ 
rigorous imprisonment, and all the other 


appellants have been sentenced to three — 


* 


INDLAN CASES, | 


833 


years’ rigorous imprisonment eck. Mr. 
Beechey has filed a joint appeal on behalf 
of all the convicted persons and has argued 
for them all jointly. 


There is not really very much dispute 
about the main facts in this case. It is 
common ground that on the 25th of February 
1914 two of the appellants, Haasu and 
Pathana, went to the havoli of Mathela 
(P. W. No.) and took away from there a 
buffalo, which Hassu alleged to be his, 
which had strayed away from his house 
nearly & year before. Mathela and his 
relation Ahmda, coming to know that the 
buffalo had been taken away, followed them 
and at some distance from the havelia 
fight took place in the course of which 
Ahmda received a severe blow on the head 
from which his death resulted & few days 
later. Mathela received only some trivial 
injuries. According to the prosecution theory 
all the other appellants came with Hassu 
and Pathana at the time when the buffalo 
was removed. According to the evidence 
for the prosecution when Mathela and 
Ahmda overtook the appellants, only four 
of them, Bahadra, Agra, Allah .Ditta and 
Moman, turned back and Bahadra and Agra 
struck Abmda, and the other two beat 
Maíhela. After the occurrence Hassu made 
& report-at Kilianwala thana in regard to 
the buffalo. In this report Hassu frankly 
admitted that he had seized his buffalo and 
was going away with it when certain persons 
came after him and attempted to rescue it 
and, in the fight which ensued, he and his 
companion Pathena and the men of the 
other party all received injuries. He went 
on togay that on the alarm being raised 
Bahadre, Moman, Agra, Allah Ditta, Sadeq 
and Palla, caste Dhaniwal, who were search- 
ing for a strayed she-camel, had come up 
and rescued them and that the buffalo was 
with their help taken to a certain well. He 
said he had left the buffalo with hia oom- 
penion Pathana at that well and had come 
to make a report. Upon this report the 
Police started a case in regard to the buffalo 
nuder section 411, Indian Ponal Code, and 
it was only ou the 28th of February, while 
the inquiry in that case was going on, that 
Mathela made his present statement in 
regard to the occurrence. The lower O8urt ` 
has examined the reasons given by Mathela 
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for his delay in reporting the occurrence 
to the Police. His chiof reason, that he was 
senseless and unable to go ta the thana, 
has been held to be false. The delay 
appears really to have been due to the 
fact that Mathela took Abmda to the 
Lyallpur dispensary and afterwards returned 
to his village. Jhanda (P. W. No. 3) stated 
that he did go to the thana to make a 
reporb but it was not taken down, and he 
was told to bring the wounded person there. 
- Hassu had already reached the thana and 
had made his report and it is, therefore, 
quite probable that the Police refused to 
credit Jhanda’s story without some further 
evidence such аз the production of the 
injured person. Having regard to all the 
circumstances of the case, [ do not think 
very great importance should attach to 
Mathela’s delay in reporting the occurrence. 
The Magistrate has devoted. a great deal 
of space in his jadgment to discussing 
whether the buffalo belongs to Mathela or 
to Hassu. He appears to have. wavered a 
good deal ond to have been -in doubt as 
to whom it belonged to. But,he has found 
that Hassu possibly believed the buffalo to 
be his own in good faith. He does not 
believe that Pathane and Hassu went in 
broad day-light with & number of other 
persons in order io commit a theft of one 
buffalo, and I quite agree with him in this 
view. I think it can hardly be said on the 
evidence that Hassu has proved the buffalo 
to be his own property. At the same time, 
ihere is & greet deal of evidence to the 
effect that it is his property and I think 
he probably went to Mathela’s Aaceli and 
seized it, believing in good faith that it was 
his animal which had strayed away &boüt a 
year previously. The next question is 
whether Hassu and Pathana went alone 
and removed the buffalo or whether they 
were accompanied by the rest of the ap- 
pellants. In this connection Mr. Beechey 
has laid a great deal of stresas on the fnct 
that Hassu and  Pathüna belong to 
the Multan District and have no connec- 
tion with the Vahniwal accused who are 
said to have joined them in removing the 
buffalo. It is, however, admitted that six 
of the other appellanta came up at the 
time of the fight and though no 
confiection is established between tte 
other appellanta and Hassu and Pathana, 
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there is no reason ;why Mathela and the . 
other prosecution witnesses should name 
them falsely Mr. Beechey comments on 
the fact that the eye-witnesses all belong 
to Mathela’s village and are his distant 
collaterals, This, however, is .what one 
would expect from the fact that the village 
is a very small one. It is also quite 
natural to find  Mathela's fellow-villagers 
to be the eye-witnesses in a case of this 
sort. They would probably have heen in 
the neighbourhood at the time of the 
occurrence, and there is no reason why 
they should not have seen the facta to 
which they depose. They have no enmity 
with any of the appellants, and, on the 
whole, there do not appear to be sufficient - 
grounds for disbelieving their evidence. 
1 consider thenthat it is established by the 
evidence tbat the 26 appellants went ina 
body to Mathela’s havelt’ with the object 
of removing the buffalo, which Hassu 
claimed snd honestly believed to be his. 
I find that they did in fact remove the 
buffalo, and that after they had gone soma 
distance they were followed by Mathela 
and‘ Ahmda and that then probably some 
abuse was given on each side, and the 
four appellants named by prosecution wit- 
nesses, Agra, Bahadra, Allah Ditta and 
and Moman, turned back and beat them. 
The other appellants took no active part 
in the beating. 

Mr. Beechey urges that even accepting 
this finding his clients have committed no 
offence. His that a 


argument is man 
whose cattle have been stolen, is entitled 
to seize them out of the possession of 


another man with whom he finds them 
опа that in order to effect his purpose he 
is entitled to take with him в large body 
of other men. He bases his argument on 
section 105, part II, Indian Pens] Code, 
which Jays down that 

“The right of private defence of property 
against theft continues till the offender 
has effected his retreat with the property, or 


the assistance of the public authorities 
is obtained, or thee property has been 
recovered.” 


And in support of his argument he dites 
Jarha Ohamar v. Surtt Ram (1), and 


(1) 7 Or. L. J. 49, 8 N. L. B. 177.. 


Vol. XXVII) 
BUPPA THEYAN t. BAMABWANMI AITAB, 


Baij Nath Dhanuk v. Emperor -(2). In 
my opinion, the argument of Counsel 
has no force. In the present case there 
was no allegation that Mathela had stolen 
‘the buffalo. Haasu’s report made on the 
19th of February, i. e, six days before the 
occurrence, was that hia buffalo strayed away 
from the grazing ground. Under tbese 
cireomstances the buffalo might have been 
misappropriated by somebody and might 
have changed hands several times, and 
Mathole might easily have acquired it in a 
perfectly honest manner. In any case, it 
could not be said that he acquired it by 
theft, though he might possibly have received 
it dishonestly within the meaning of section 
411, Indian Penal Code. The Code does not 
Rive any right of private defence of property 


in regard to whioh an offence under section ` 


408 cr 411, Indian Penal Code, has been 
committed. Moreover, in the present саве 
there was obviously ample time for the ap- 


pellants to have had recourse to the proper 


authorities with a view to recover the - pos- 
session of theo buffalo. Instead of invoking 
the proper authorities, they took the law into 
their own hands and went ina body to 
enforce Hassu's right or supposed right tq 
the animal, Under these circumstances I 
have no difficulty in holding that the appel- 
lants constituted an unlawful assembly 
within the meaning of section 141, duis 
Penal Code. 


The next question is of what offence 
should the appellants be convicted. Mr. 
Broadway frankly admits that they could 
uot all have been convicted of culpable 
homicide under section 804, Indian Penal 
Code. It cannot be said that that offence 
was committed in prosecation of the common 
abject of the unlawful assembly ; nor was 
it such as the members of that assembly 
knew tobe likely to be committed in pro- 
Becnjion of that object. The very fact 
that the appellants went in such numbers 
would negative the idea that any such 
consequence as did occur was likely to take 
place. The common object of the assembly 
was to take away the buffalo aud when 
Mathela and Ahmda came up toget it 
back, force was used by some of the appel- 
lants in order to drive them away. This 


2) 1 Ind. Cus. 978; 13 О. W. N. 677) 0 Or. L. J, 443. 
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force was used in prosecution of the ‘com- 
mon object of the unlawful assembly, and, 
therefore, I hold that all the appellants are 
guilty of rioting. 

As regards Bahadara and Agra, it is 
proved that they attacked Abmda, bat, 
according to medical evidence, he only 
received one blow on the head, and there is 
no evidence to show which of these two 


appellants gave him that blow. Under 
these circumstances and following 
Emperor v. Bhola Singh (8), I am of 


opinion that neither of these two persons 
can be convicted of an offence under section 
804, [Indian Penal Code. I think, however, 
it can safely be held that when they attacked 
him they intended or knew that they were 
likely to cause him grievous hurt. I, there- 
fore, accept the appeal, and, setting aside 
the order of the lower Court, convict Agra 
and Bahadra of an vffence under section 
325, Indian Penal Code, and all the other 
appellants of an offence under section 147, 
Indian Penal Code. Т do not think this is 
а саве in which a heavy punishment should 
bo given. At Ше ваше time the act of the 
appellants was a lawless one and was likely 
to lead toa serious fight. The sentences 
will be as follows: 

Two years’ rigorons imprisonment each 
to Bahadra and Agra, and one year’s 
rigorous imprisonment to each of the 
other appellants. These sentences will not 
include any solitary confinement. The 
appeal is acoepted and the convictions аге 
altered and the sentences reduced as above 


stated. | 
Appeal accepted; 
Sentence reduced. 
(з) 29 A. 282, A. W N. (1907) 61; 4 A. L. J. 907; 
B$Or.L.J.1 
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MADRAS HIGH COURT. 

. Своинлт, Revisson Oase No. 832 oy 1814. 
Ciuxau Ravisios Petition No. 685 
or 1914, $ 
February 19, 1915. 
Present: —Mr. Justico Ayhug. 
SUPPA THEVAN AND orHsns—Acousep— 
peste a 


RAMASWAMI АТУ ATY AH. PuOSEOUTIOSe 


Wrrrass No. 1—HR&8POSXDENT. 
Criminal Procedure Оов (Act F.of 1808), s. 107— 
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CHUNILAL MANI LAL t. EMPEROR. h 
Jurichotion of Magistrateto take action —Diepute а» to Company thet these goods should be conveyed 


iminoreable property—B: each of the peace. without a permit, he was not guilty of even abetting 
The futisdiction of а Magistrate to take action tho offence. 
under section 107 of the Code of Criminal Procedure Criminal applications for revision against 


is nol cubed merely bechan the broach of the 947 (ho order of the the District Magistrato of 


Emperor v. Abbas, 12 Taal Oke 888; 140 L J. 429; Broach, varying the conviction and sentences 
89 О. 180, 12 Or. L. J. 660, 16 О. W. №. 88, follofred. passed by the Second Class Magistrate at - 
Petition, under sections 435 and 439 of  Ankleshvar. 
the Code of Criminal Procedure, 1898, Mr. G. К. Parekh, for the Accused. 
praying the High Court torevise the order Mr. S. S. Parkar, Government Pleeder, 
of the Sub-Divisional Magistrate of for the Crown. 
Pattukotah in Miscellaneous Cases Nos. 3 to JUDGMENT.—After hearing what has 


18 of 1914. been said in this case on both sides, we 
Mr. Т.В. Venkatarama Sastrt, for the Peti- think that there is no ground whatever 
tioners. . for prosecuting the present applicant. He 
Mr. af. D. Deradoss, for the Publio Prose- consigned certain mhowra flowers partly at 
outor. ihe Nadiad aud partly at the Umreth 
Mr. R. Sadagopalachariar, for the Re- stations of the Railway Company for oon- 
Bpondent., . veyance to Nandod. The Railway Company 


ORDER.—The mere fact that the dis- took possession of these goods and in the 
pute out of which s breach of the peace course of the conveyance to Nandod they 
is likely to arise relates to immoveable were found at Ankleshvar, a place where 
property does not deprive a Magistrate of they naturally would be in the course .of 
the power to take action under section 107 this transport. But Ankleshvar is & place 
of the Criminal Procedure Code, instead of in a prescribed area within which even 
section 145 [vide Emperor v. Abbas (1)]. the possession of mhowra flowers without 
The petition is dismissed. в permit is unlawful Assuming, which we 

Peitivon dimnissed. do not for a moment admit, that the convey- 

(1) 12 Ind. Ова. 883. 14 0. L J. 426; 890 150, 12 &nce by railway from Nadiad and Umreth 
Cr. L J. БӨӨ; 16 О. W. М. 88. | through Ankleshvar to Nandod did amount 
E А to в transport within or ап import into or 

в session of these mhowra flowers within 
BOMBAY HIGH COURT. & тод area, yet the offence, if any, 





CiuansAL Ravision APPLICATIONS Nos. 316 AND wag committed, to put it compendiously, 
_ 317 or 1914. by the Railway Company. The acoused 

November 23, 1914. personally did not possess the w howra flowers- 

Present: — Mr. Justice Heaton and within the prescribed area or transport 

Mr Justice Shah. them within or import them into or export 
OHUNILAL MANI LAL—Aoovanp them from that area. Therefore quite plainly 
versus to our minds he is not guilty of the 
EMPEROR—Pnosaovron. offence of which he was acoused and of 


i V 1878 48— à А с м 
алзы ый ad ы А at d which he was convicted. But itis said that 
mediate elation Јо) tranship— Рокюениди-- Созуно, even if not guilty of that offence, he is guilty 
uidi pud) iqued at а Railway Stati of abetting it. Why? We do not know. 

o acc oons 8 way оп certain А . . - 
mhoura flowera for oonveyanoe to Nandod. Tho. There ів not i xs at is ned uk 
Railway Company took poesesmon of these goods and Ven & suggestion, 
in the course of the conveyance to Nandod they the Railway Company that these goods 
were found s Ankieshrar, & place where they should be conveyed without a permit. Зо 
Ankleshvar ur d ce кызы раа far as the evidence shéws, it was no business 
within ac gn IB arii mhoura Mowers of his to inquire or to trouble himself 
ars Á . . 

without а permit is unlawful the accused was oharged whether the Railway Company did or did 
and convicted for posse mhowra flowers without not obtaina permit. It was sufficient for 
р ca ah елын АСР him to do his business, which was to ‘consign 

Held, that the epplicant was not guilty of the th d d ibly to for their 
possession of the flowers, and in the absence of e goods and possibly pay 
ary evidenpp that ho conspired with tho Ballwuy conveyance, and it was vary natural and very 
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proper that he should leaye the Railway 
Company to do their business which would 
include, if it is necessary, the obtaining of 
a permit for the purpose of this trans- 
port. ; : 

We, therefore, set aside the convictions 
and direct that the fines and sums of 
money paid in respect of the confiscated 
goods be, in each of these two cases, return- 
ed to the applicant. 

Oonvictions and sentences set aside. 


PUNJAB OHIHF OOURT. . 

' ОвнтытжА ERavistox Appiication No. 81 

or: 1911. Р 
November 18, 1914. 

Present: -Mr. Justice Rossignol. 
KADIR ВАКНВН ляр отнеяв — А OOUBED 
—РетттІоивЕв 
versus 
SUNDAR eat: 

е of case—. about тоо 
Hindus and Muhominadone-—Oriminal Pro Procedure Oode 
(Act V af 1898), s. 528. 

It is desirable that a ‘suit relating to & mosque 
between Hindus and Muhammadans should be tried 
by some European Magistrate. 

Application, under section 528, Criminal 
Procedure Oode, for the transfer ót ihe case 
of Sunder Lal <. Kadir Bakhsh from the 
Court of the Magistrate, first Olass, Gurgaon, 
to the Court of an Huropean Magistrate 
either in the same district or in any other 
district. 

Mr. Asquith, for the Petitioners. 

JUDGMENT.—I think  it' is desirable 
that the District Magistrate or some other 
European Magistrate should investigate this 
case, as it involves the right toa building 
described by petitioners as а mosque. They 
are Muhammadans whilst respondent-com- 

plginant is a Hindu. 

Т order accordingly. 

Application allowed. 
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` BOMBAY HIGH. COURT. 
Овтмгмат, Rasvisrox Appiication No.’ 382 
t - or 1914. 
December 2, 1914. 
Preseni;—Mr. Justice Heaton and 
Mr. Justice Shah. 
BHAGU DHONDI—Aoocousap. 


versus 
EMPEROR —PnosaoUros. 

Penal Oode (Act XLV af 1880), s. 491 —Xvidenose Act 
(І of 1872), s. 50—Actual fact of marriage must be 
proved —OConuduct not 

To justify & conviction under section 407 of tho 
Penal Code, the actual fact of marriage must be 
proved in some way or another. 

The evidence that the man and woman spoke of 
each other as husbend and wife and that some of 
those who were aoquainted with them spore of them 
as man and wife, proves nothing more t conduct, 
and under section 50 of the Evidence Act conduot 
попе is not sufficient to prove marriage. 


Oriminal application for revision from 
the order of the Sessions Judge of Poona, 
confirming the conviction and sentence passed 
by the first Olass Magistrate, Poona. 

Mr. Campbell (with him Mr. V. G. Annkya), 
for the Accused. 

Mr. 8. 8. Patkar, Government Pleader, for 
the Orown. 

. JUDGMENT. 


Haaros, J.—This is a peculiar case, because 
although the applicant (we aredealing with 
the matter in revision) was convicted under 
section 497 of the Indian Penal Code, jt does 
not seem to have occurred to anybody in 
the Oourt of the trying Magistrate ‘that it 
was necessary definitely to prove the mar- 
riage ; the marriage of course being that 
of the complainant and the woman with 
whom, he alleged, the acoured had commit- 
ed adultery. But it is necessary apecifically 
to prove а marriagein a case under section 
497. This, I think, is so clear that I need 
say nothing more about it beyond referring 
to section 50 of the Evidence Act. That 
section indicates quite clearly that conduct 
alone is not a sufficient Бавіч for finding 
a Marriage proved in a case of this kind. 
But ds а matter of fact the evidence proves 
nothing more than conduct. It proves only 
that the man and woman spoke of each 
other as wife and husband and that some 
of those who were acquainted with ‘them 
spoke of them as man and wife. But not 
a single witness deposed to a marriage. 
The actual fact of a marriage е must 
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be proved in some way or another to justify 
a oonwiction under section 497. Now, these 
people may be married; there is absolutely 
no reason for supposing that they are not. 
Therefore, were this an ordinary case the 
defect which has been indicated would be 
remedied by remanding the case in -order 
that evidence might be taken on the question 
of marriage. But this, as it happons, is not 
an ordinary case. The events which led up 
to it happend very nearly two years ago. 
Ínsome form or another these events have been 
before the Courts practically withont in- 
termission almost since they occurred. Both 
sides have suffered. The accused in this 
particnlar саве has been in jail for somewhere 
about or nearly four months. Therefore, 
we have to ask ourselves whether justice 
really requires that this сезе should be 
remanded. On the whole I have come to 
the conclusion that justice will be satisfied in 
the very pecluliar and special circumstances 
of this case quite as well by wiping ont, as it 
were, these proceedings as by continuing 
them in order to ascertain whether all the 
requirements of the law necessary for в 
convicition have been fulfilled. 

Therefore, I think that the conviction and 
sentence should be set aside, and the appli- 
cant acquitted and the fine, if paid, ordered 
to be refunded to the applicant. 

It may be said that although the convic- 
tion of adultery is not legally established 
on the-present evidence, the conviction under 
section 451 is. But that doer not neces- 
sarily follow, because the conviction under 
section 451 requires proof that the house 
trespass was for the purpose of committing 
an offence, the only one of the purposes 
mentiyned in the section which apperently 
would fit the circumstances of this particular 
сазе; 80 that apparently the conviction 
under section 451 is just as closely affected 
as that under section 497 by the defect which 
1 have mentioned. 

Sman, J.-—I conenr. 

Conviction set aside. 


INDIAN OASEB. 


[1915 


PUNJAB CHIEF COURT. 
Catminal Revision Petition No. 760 
or 1914. 

June 23, 1914. 

Preseni: —Mr. Justice Shadi Lal. 
SITA RAM.—Aocussp—PzTITIONZR 
cereus 

EMPEROR-—Pzosrcurog— Ha8PONDENT. 

Criminal Procedure Code (Act У of 1808), s. 487— 
Further taquiry—Discharge after fully conndering 
whole eridence—Notios to accused, 

An order of further inquiry under section 487, 
Oriminal Procedure Oode, 1808, is improper and is 
liable to be set aside on revision if the whole evi. 
dence on the record has boen duly considered and 
the order of discharge is not manifestly perverse or 
foolish, otc. 

Emperor v. Kirn, 1l Ind. Oas. 182; 12 Cr. L. J. 86%; 
10 P. A. len Or; 205 P. L. В. 1911; 24 P. W. R. 1911 
Or. followod. 

Although, before directing further inquiry notioo 
io the accused is not absolutely nocoasary yet ac- 


pene o he generel сіріе of criminal juris- 
prudenoe an er to the prejudice of an scoused 


should not ordinarily be passed without giving him 
an opportunity of being heard, 

Dalla v. Emperor, 2 P. R 1901 Or; 82 P І. R. 1901 
and Waked Ali v. Emperor, 82 О. 1000; 8 Or. L. J.120, 
followed. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the District Magistrate, Jhelum, dated the 
12th of March 1914, reversing that of 
the Additional District Magistrate, Jhelum, 
dated the 8rd of March 1914, and under , 
section 437 of the Criminal Procedure 
Code, directing that a further inquiry be 
made into the case by the Sub-Divisional 
Officer, Pind Dadan Khan. 

Mr. Nand Lal, for the Petitioner. ` 

JUDGMENT.—-The order directing further 
inquiry in this cage cannot be upheld and 
should be set aside. 

It appears that the Munsif after the 
conclusion of thecivil suit passed an order 
under section 476 of the Criminal Procedure 


Code for prosecution of the petitioner for 


offences under section 467 апа: 471/109, 
Indian Penal Code. The ccmplaint by the 
Munsif was inquired into by Sheikh Fazal 
Iahi, Additional District Magistrate, who, 
after hearing all the evidence that the 
prosecution had to adduce, came to the 
conclusion, which was agreed to by the 
Public “Prosecutor, that the case was uot 
one of forgery or of using as genuine a 
forged document and that the complaint 
as originally filed must fail. The Magistrate 
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was also of opinion that the only possible 


offence of which the accused might be 
guilty was that of fabricating false evidence 
which is punishable under section 198, 
Indian Penal Oode, and after considering 
the evidence for and against the accused 
he found thatthe document used in evidence 
before the Munsif was not proved to be 
false. In consequence of that finding he 
dicharged the accused. 

The learned District Magistrate has, on 
the motion of the Public Prosecntor and 
without issuing notice to the petitioner, 
quashed the order of discharge, on the ground 
that in hisopinion there was a prima facis 
case of an offence punishable under section 
198, and ordered further inquiry. into that 
offence by another Magistrate. It is not 
alleged that the Trial Magistrate did not 
record апу evidence which the prosecution 
wanted to produce, апа I must take it that 
the object of further inquiry is the re- 
hearing of the case ifpon the same material. 
Now a Full Bench of this Court have laid 
it down in clear and unequivocal langunge 
that generally speaking further inquiry after 
discharge із improper, unless the order of 
discharge was manifestly perverse or foolish 
or was based upon a record of evidence 
which was obviously incomplete, tide, Emperor 
v. .Kiru (1). The order of discharge in 
the present case does not, in my opinion, 
belong toone of the classes mentioned by 
the Full Bonch and further inquiry directed 
by the Magistrate is not, therefore, warranted 
by the rule laid down by this Court. On this 
ground alone, the order sought to be revised 
is liable to be set aside. 


But itis urged before me that as the 
offence under section 198 was not mentioned 
in the complaint made by the Munsif under 
section 476, Criminal Procedure Oode, the 
Oriminal Court has no jurisdiction to try the 
accused for that offence. If this contention 
bo correct, the proceedings in pursuance of 
the District Magistrate's order would be 
eoram non judice. The point, however, is not 
free from difficulty and as my decision on it, 
jn this case, would*be obiter dicium I do not 
consider it necessary to deal with it. 


(1) 11 Ind Cas. 132,12 Ст L. J 304 10 P. R. 
' 1911 Cr, 24 P. W. В. 1911 Ог; 06 P. L. В, 1911, 
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lt seems to me that this ia а case in which ` 
the Magistrate ought to have issued notice 
to the accused batore passing order for fur- 
then inquiry. It is true that itis not as a 
matter of law obligatory оп в Oourt to issue a 
notice upon the accused before directing a 
further inquiry under section 437, Oriminal 
Procedure Code, but according to the general 
principleofcriminal jurisprudence an order to 
the prejudice of the accused should not ordi- 
narily be passed without giving him an oppor- 
tunity of being heard, tide Wahed АН v. 
Emperor (2) and Dulla v. Emperor (8). 

Accordingly I accept this application for 
revision and set aside the order directing 
futher inquiry into the case of the peti- 
tioner. 


Application accepted, 
(2) 82 C. 1090; 8 Or. L. J. 120. 
(3) 2 P. В. 1001 От; 82 P. L. В. 1901. 


CALOUTTA HIGH COURT. 
Свімгжл, Mrsogunamgous Revision No. 60 
or 1914. 

April 28, 1914. 

Preasent:—Mr. Justice Holmwood and 
Mr. Jastice Sharfaddin. 

ASHRAF ALI—Pertrrioxer 
versus 
EM PEROR—Obpposirs Parry. 
` Criminal Prooeduie Code (Act V of 1808), as. 407, 
408, scope of —Confossion of one of accused materially 
“ое as to others — Baul, whether to be granted to 

others. 

The rule laid down in section 407 of the Code of 
Oriminal Procedure, 1896, for the guidance of Courts 
other than the Hight Oourt is а rule founded upon 
ustioe and equity and one whioh shonld be followed 

y the’ High Court as well as by every other Court 
subordinate to it, unless anything appears to the 


contrary. 

The extended powers giron іо the High Court 
under sootlon 493 of the Criminal Procedure Code 
are certainly not io be nsed to реб гіа of the very 
reasonable and proper provisions of section 407 of 
the Code. 

"Where one of the accused, under sections 807 and 887 
of the Penal Code, made а confession implicating 
himself and the. petitioners and the confession was 
carroborated by suth of the evidence as was recorded 
by the Magistrate who was Бар into the case, 
the High Court refused bai, holding the evidence 
put forward was such that if believed it would 
amount to material corroboration of the confession. 
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Oriminal revision against the arder of the 
Sessions Judge of Ohittagong, dated the 
21at Match 1914. 

Mr. EH. P. Ghose and Babu 
Sekhar Sen, for the Petitioners. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 


JUDGMENT .—This Wud a Rule 
calling upon the District Magistrate of 
Chittagong to show cause why the Peti- 
tioners should not be admitted to bail. 1 
is opposed by the Crown represented by 
the learned Deputy Legal Remembrancer, 
and the District Magistrate has submitted 
ап explanation in which he points out that 
one of the accused, who was captured at the 
time, has made a long confession implicat- 
ing himself and the other persons who 
are now praying for bail before this Court, 
that the confession has been carroborated 
to a certain extent by evidence which has 
been recorded by the Magistrate who was 
inquiring into ihe case, and in a few 
days time Mr. Higgins, the complainant, 
who was assaulted, will be in a position 
to give his evidence and we do not know 
what light 16 may throw on the matter. 
But what we have to consider in this case 
is whether the corroboration is in the 
nature of material corroboration at law, 
and from the account which has been 
placed ' before us by the learned Counsel 
appearing in aupport of the Rule, we must 
say that, so fnar as it goes, it is what the 
law considers material corroboration. Of 
course we do not, and we should not, think 
of throwing out any opinion as to whether 
this evidence is to be believed. We do not 
deaire to prejudice the case in any way. 
We merely state that the evidence .which 
is put before us through thelearned Counsel 
is, if believed, evidence which in law 
amounts to material corroboration, and we 
think that the rule laid down in section 497 
for the guidance of Courts other than‘ the 
High Oourt is a rule founded upon justice 
and equity and one which should be follow. 
ed by us as well as by every other Court 
unless anything appears to the contrary. 
The extended powers given to the High 
Court under section 498 are certainly not 
to be used to get rid of thia very reasonable 
and proper provision of the law. 

For these reasons we think that at the 
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present stage of the case bail should not be 
given. It will, of course, be within the 
competence of the lower Conrts to admit 
the petitioners to beil at any time after Mr. 
Higgins is examined, or whenever it should 
appear that the prima facie case sgninat 
them has in any way been weakened. 
The Rule is discharged. 
Rule discharged. 


PUNJAB CHIEF COURT. 
OnrarsAL Revision Patition No. 1898 
` or 1914. 

December 18, 1914. 
Preseni;— Bir Alfred Kensington, KT., 
Chief Judge. 

PAHLWAN AND AROTEHR—ÜOSY(CU3 — 
ParITIONWES 
versus 
HMPRROR— Purosscotor— RESPONDENT. 

Penal Code (Act XLV.of 1860), » 498—Enteimg 
away married s0oman—Disoarded wife hring ал her 
father's house—Protectton—Knowlodye or belief. of her 
being tife of another mon—Revision - Onminal Pro- 
cedure Оойв (Act V of 1898), з. A39. 

A husband who openly discarded his wife for 
many yoars and recognised her as a fres agent to 
go where she liked, has no ground for complaining 
under section 408 of the Penal Code oven tf she ir 
enticed away by another man from her father’s 
house where she hvoe. 

In such & case it cannot be said either that 
her father has tho сөгө of her on behalf of hor 
husband or the man enticing her away had tho 
knowledge or belief of her being the wife of tho 
complainant, 

Petition for revision under section 439 of 
the Criminal Procedure Oode of the order 
ofthe District Magistrate, Mianwali, dated 
the 28rd September 1914, affirming that of 
the Magistrate, second Claas, Mianwali, dated 
the 16th September 1914, convicting the 
petitioners. 

Mr. Nand Lal, for the Petitioners. 

JUDGMENT.—Whatever the real facte 
about this peculiar case may be, I find it 
dificult to understand the grounds upon 
which the lower Oourts haye thuught it right 
to convict the petitioners under section 498 
or 498/109, Indian Penal Code. ` 

The complainant is aged 40 and the woman 
Mussammni Ali about 25. It is clear from 
the Magistrate’s long judgment that there 
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waz a good deal of doubt whether the com- 
plainant had ог had not divorced her some 
years ago. During the pendency of these 
criminal proceedings the woman instituted a 
civil suit for declaration that she had been 
divorced, and from a certified copy produced 
before me it appears that the Oivil Court has 
Bince :given her a decree, dated the 23rd 
October 1914. This decree has been given 
ev parts and may not carry much more 
weight than the Magistrate’s earlier finding 
to the contrary, but it, at any rate, goes to 
show that there is & good deal to be said for 
the woman's story. 

The more important question is, however, 
whether either of the petitioners had any 
reason for believing the woman tobe the 
complainant’s wife and here both her own 
story of the irregular life which she has been 
Tong leading and the remaining evidence in 
the case, all lead to a reasonable conclusion 
that they could have had no such knowledge 
or belief.  , 

It is certain that the woman left her bus- 
band years ago, whether she was formally 
divorced or merely turned ont and discarded 
as в wife. She then lived more or less con- 
tinuously with her father, Jhinda, having by 
her own account irregular intercourse with 
other men from time to time through a 
period of several years. This part of her 
story ia supported to & material extent by the 
report made by her father to the Police on 
the 15th April 1914, which eventually led 
to the present prosecution. 

There is nothing to suggest that her father 
lad the care of her on behalf ofthe alleged 
husband, and the essential elementa for an 
offence under section 498, Indian Penal Code, 
are wanting, even if the woman may have 
now sttached herself tò the petitioner, 
Pahlwan. She must have been long recognised 
ns а free agent to go where she liked, and 
a young man like Pahlwan oould not be 
expected to know the circumstance of her 
early life. Her father seems to have 
resented her last aot of misconduct and 
to have pat the complainant up to making 
a quite unjustifiable complaint. A husband 
who openly disceards his wife for many years 
bas nu ground for complain if she elects to 
go off with some other man, and the assertion 
that she had left him only two months before 
is clearly quite untrue. 

Even if itbe assumed that the petitioners 
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enticed the woman away from the father’s 
house, which seams very doubtful, І mpst find 
that they have committed no offence in doing 
во. The revision is allowed. The petitionerr 
are acquitted. Their sentences of imprison- 
ment are set aside and they will be released 
The additional fines of Re. 100 оп Pahlwan 
and Rs, 25 on Niazi will be refunded if 
paid. 
Pattiton allowed, 


LOWER BURMA OHIBF COURT. 
Ormsa Ravision Perrrios No. 814B 
or 1914. 

January 12, 1915. 
Present:—Mr. Justice Hartnoll. 
MA SHWE НМҮТІЧ- _Рұтіттокав 
versus 
MG. PO OHAT-- RESPONDENT. 

Отітањаі Procedure Code (Act V of 1896), s. 488— 
Marnionance of childien—Mother disawading childsen 
fiom father's custody to enable her to claém thon 
masntenance—Father, lability of 

Where а father has custody af his minor children 
and is mamteining them properly, the mere fact that 
they go and live with their mother would not make 
him Hable to be charged for maintenance under 
section 488, Oriminal Procedure Code, though he 
refuses to maintain them unless they return to his 
onstody. 

Review of ihe order of the Township 
Magistrate of Kayan, dated the 7th of August 
1914, passed in Oivil Miscellaneous No. 39 
of 1914. 

Mr. Halkar, for the Petitioner. 

Mr. Е. О. Brown, for the Respondent. 


JUDGMENT.—The evidence clearly shows 
that Ma Shwe Hmyin and Mg. Po Chat wera 
divorced some віх years ago and that the 
fanli must have been on Ma Shwe Hmyin’s 
side, since Mg. Po Chat isa wealthy man and 
on divorce Ma Shwe Hmyin obtained ‘no 
share of the property. After the divorce it 
is proved that the minor children, Ma Thein 
Me and Me Ba Tin, lived with their father 
and were under -his guardianship. They ° 
sometimes stayed with their elder sister, Ma 
Thein. Some few months. ago they left 
their father’s house and went to live with 
their mother. It is suggested that the latter 
persuaded them to go to har, во that she 
could claim maintenance for them from 
their father, which she is now doing and 
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which is the subject of the present pro- 
ceeding. I think that this suggestion is 
probably correct. In any case the father 
has been their guardian all along since the 
divorce and has been maintaining them. Не 
wishes to have their custody now and to 
look after them. There has been on his 
part, in my opinion, no such neglect nor 
refusal to maintain as comes within the 
meaning of section 488 of the Oode of 
Oriminal Procedure, The case is not unlike 
that of In re Venkutasubbatyan alias Samatyan 


(1). 
I dismiss the application. 
Application dismissed. 
(1) 2 Weir 632, и 


PUNJAB ОНІЕЕ COURT. 
ОвгмтхАг Raviston Patition No. 1140 


o» 1914. 

July 31, 1914. 
Present:—Mr. Justice Soott-Smith. 
EMPRKROR—Progecrtor 

versus C 


BHAGWAN DAS—Accussp. 

Esci Act (XIE of 1808), s. 40—Sslling medicine 
containing brandy. 

A medical practitioner who puta a little brandy 
into ono of the modicinos prescribed and sold by him 
to & petient, doos not thareby sell brandy and oon- 
travenc the provisions of the Excise Law, 

Oase reported by the Sessions Judge, 
Jhelum, with his No. 372, dated the 2nd June 
1914, under section 438 of the Criminal: Pro- 


cedure Code. 


` FAOTS.—One Bhagwan Das, a foreign 
liquor contractor of Pind Dadan Khan, ahout 
the 8th or 9th of October last observed two 
* саггіегв passing his door with a wired and 
sealed bor, of the pattern in which bottles 
of spirit are usually packed. As they passed 
one of the carriers ваій: “This is for 
Bhagwan Das," to which the other replied 

‘no, not this Bhagwan Das, Bhagwan Das, 
Doctor.” Upon thia the liqnor contractor 
began to reflect that the vendors of medicines 
in Pind Dadan Khan, when in want of spirit 
for the making up of prescriptions, were in 
the habit of obtaining itfrom him, but that 
“Bhagwan Das, Doctor,” the present appli- 
cant, was an exception to this rule, He 


INDIAN OASRS. 


[1915 


suspected, therefore, that the man had a 
private supply of spirit which he waa in the 
habit of selling, either as an ingredient in 
the medicines compounded by him, or 
otherwise. Five or six days later the Excise 
Inspector visitod Pind Dadan Khan, and to 


-him the liquor contractor communicated his 


suspicions. The two put their heads 
together, and got a prescription written in 
which brandy was one of the ingredients. 
This prescription was made over to one 
Govind Sahai, who was given a rupee, and 
was sent off to the shop of the present 
applicant to get the prescription made up. 
The idea of the liquor contractor and Excise 
Inspector, of course, was that the applicant 
had his own private supply of brandy, and 
would be tricked into indenting on that 
supply in order to make up the prescription, 
‘In this pious hope they were completely dis- 
appointed, for the evidence of their own 
emissary, Govind Sahai, himself shows that, 
when he went to the applicant, the latter 
remarked that the prescription contained 
3 chhatanks of brandy, which he told the 
witness to go and get himself. The witness 
replied that he knew nothing about such 
matters and could not go himself, but would 
pay for the brandy if the applicant would 
‘get it for him. The applicant then gent off a 
man to procure the spirit, which be did from 
some source unknown, and on his return 
the prescription was duly completed. For 
the mixture, for which the applicant himself 
provided a bottle, he charged Rs. 1-5, of 
which Ba. 1-3 was paid at the time and annuas 
two later. 

The accused on conviction by E. G. Е. 
Abraham, Esquire, Magistrate, first Olass, 
Jhelum District, dated 7th March 1914, was 
sentenced under section 47 of the Excise Act 
to pay Ев. 20 ns fine. 

The present isan application for revision 
presented by the accused chemist, praying 
that the conviction and sentence may be set 
aside; and the proceedings are forwnrded for 
revision on the following grounds:— 


It seems to me that the conviction was 
wrong, on the simple gréund that there was 
no sale by the applicant. No doabt, the 
applicant procured the brandy from ontaide, 
poured it into the mixture, and charged 
Govind Sahai for the whole mixture; but 
there is nothing to show how much he 
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sharged for each ingredient in the mixture, 
пог is there anything to show where his 
servant got the brandy from, or what he 
»eid for it. In other words there is nothing 
to show that the applicant made any profit 
over the transaction, and, that being so, 
Panna Lal v. Emperor (1) is an authority for 
holding, that the applicant cannot be said to 
have "sold" to Govind Sahai. In fact, it 
appears to me that the applicant acted merely 
as an agent for Govind Sahai, the purchaser, 
nnd that the only seller was the unknown 
person from whom the applicant's servant 
made the purchase. i 

Mr. Nand Lal, forthe Acéused. 

ORDER.—I  fuly agree with the 
Sessions Judge. I think it would be 
monstrous to hold that а medical practitioner, 
"ho put & little brandy into one of the 
-medicines prescribed and gold by him to a 
patient, thereby contravened the provisions 
of the excise law and sold brandy. 

І ngree that there “was no such sale as 
contemplated in the Excise Act and I, there- 
fore, accept the revision, ара set aside the 
conviction and sentence, and acquit Bhagwan 
Das and order refund of the fine. 


Revision a 
(1) 2 Ind. Car, 162; 81 А. 298; 0 А.Т. J. 238, 8 Cr. 
L. J, 503, 


t 


MADRAS HIGH COURT. 
CruuinaL Revision Oasa No. 728 oy 1914. 
ОвтмгхАт, Revision Petittox No. 611 
or 1914. 

February 25, 1915. 
Present:—Mr. Justice Ayling. 

In те PAVALLIMANAKKAL NARAYAN 
NAMPU DRIPAD—Acousep—Prtitioner, 

Penal Code (Aet XLV оў 1860), в. 176—Failure to 

1eport —"TIatentvonally'", meantng-of—Co-eviatent obliga- 
tion of another no excuse. 
e Where a person is undera legal duty to report 
certain facts and fails to report them, he must be 
presumed to intond to conceal them, unless he can 
show that he had reason to suppose that the 
anthonty to which tho report was duo had tho 
information from othes sources. : 

The mere fact that anothor person was also present 
at the time of the occurrence and was under а similear 
obligation to report does noc justify omission to 
ro 


port. 
inte Pandya Nayal, 7 M. 436, 1 Weir 102: Queen- 
Жпртеч v. Gopal Singh, 20 0, 818, distinguished. 
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Petition, under sections 435 and 489 of 
the Code of‘ Oriminal Procedure, 1898, 
praying the High Oourt to revise the 
judgment of the Oourt of the Joint Magis- 
trate of Palghat, in Criminal Appeal No. 98 
of 1914, preferred against that of the 
Court of the Stationary Second Olass Magis- 
trate of Ponnani, in Calendar Case No. 256 
of 1914. 

Dr. S. Swaminadhan, for the Petitioner. 

The Public Prosecutor, for the Government. 

ORDEBR.— Petitioner in the case was 
bound under section Sof Aot IV of 1884 
to give information to the Police of an 
explosion of. flre-works which resulted in 
the death of a child. He omitted to do 
so, and has been convicted of an offence 
under section 176 of the Indian Penal Code. 


The only question is whether his omission 
should be taken to be intentional. Dr. 
Swaminadhan for petitioner quotes the cases 
of In re Pandya Nayak 1) and the Queen- 
Empress ү Gopal Singh (2), but these rulings 
are only authority for the proposition that 
where the Police are already in possession 
of the information, & person cannot be con- 
victed of an intentional. omission under 
section 176, because he fails to perform an 
entirely superfluous act in furnishing them ~ 
with the information over again. In the 


_ present case, І am not referred to anything 


from which it would appear that petitioner 
had any reason to suppose that the Police 
had been informed of the matter by any 
one else. The most that can be said is thet 
the Adhigari was also preseht, who was 
under & similar obligation to report; but 
this by itself is no legal justification for 
petitioner's omission. 

It is also argued that the word “ inten- 
tionally” in the section should be construed 
in the sense of an intention to conceal the 
facts which should be reported: but whére a 
person is under a legal duty io report certain 
facts and faila to report them, he must be 
presumed to intend to conceal them, unless 
he can show that he had reason to suppose 
that the authority to which the report was: 
due had the information from other sources. 

The extenuating circumstances of the 
case have beep given due weight by the Sub- 


D Т M. 486; 1 Wair 102, 
2) 20 O, 816, * 
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Divisional Magistrate and 1 find no reaso 
for interference. 
, The petition is dismissed. 
Petition dismissed. 


PUNJAB CHIEF COURT. 
Cruma Raviaton Partition No. 1305 
or 1914. 

September 6, 1914. 
Present;—Mr. Justice Johnstone. 
EMPEROH-—PROBRCUTOR 
versus 
FAZAL DIN—Aocousmo. 

Publio Gamblyng Act (ПІ of 1867), ss. 8 and 4— 
Keeping gamung house and being present tm tt—Offenos 
Jomi trial, whether illegal. 

The joint trial of a person &ooused of keeping a 

house and others for being present in it wt 
the time of a Police raid, ів not warranted by the 
provisions of section 289 of the Orimmal Procedure 
Oode, and thus being illegal must be set aside 

Makhas v. Emperor, 5 Ind. Ова. 720, 5 Р W.R. 1910 
Org 11 Or. L. J. 211; Subrahmania Ayyur v Emperor, 
95 M. 01, 11 M, J., J. 283; 8 Bom. L. В. 540, 5 0. W. 
N. 868; 28 1. А. 267 (P O. 2 Weir 271, referred to. 

Oase reported by the Additianal Sessions 
Judge at Lahore with his No. 539 of 26th 
June 1914 under section 438 of the Oriminal 
Procedure Code. 

FAOTS.—On the report of Gulab Singh, 
Sub-Inspeotor, dated 15th August 1918, 
confirmed by other information, the Sub- 
Divisional Officer, Kasur, issued a warrant 
under section 5 of the Gambling Act, III of 
1867, in respect of a house situate in the 
Kasur town, and on 16th August 1918, 
the instrumente of gaming of different 
kinds such as dice, eto., detailed in Exhibita П 
ani Р ПІ, and  ourrenoy notes of 
Вв. 30, together with cash in Ra. l4 and 
silver pieces and pice amounting to Ra, 6-5-1{ 
were seized there; and all the accused, 
22 in number, were found in the house and 
arrested. 

The accused, on conviction by Sardar 
Sohan Singh, exercising the powers of a 
Magistrate of the first Olass at Kasur in 
the Lahore District, was sentenced, by 
order dated Sth May 1914, under section 
4/15 of Act IIT, 1867, to one month's rigorous 
imprisonment. 

The procesdings are forwarded for revtnon on 
ths foliewing grounds :— 
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For reasons given in my judgment in Orimi- 
nal Appeal No. 251/141, decided to-day (copy 
attached with this Office No. 541 of 27th 
June 1914), I refer the petition for revision 
to the Chief Court for order with а recom- 
mendation that the conviction be set aside 
and a retrial ordered separately from Ghulam 
Haidar, accused, who was tried and convicted 
under section 8 of the Act. 

ORDER.—Nineteen persons have been 
convicted under the Gambling Aot, one 
Ghulam Haidar under section 3 for 
keeping & gambling den and the rest 
under section 4 for frequenting it and 
gambling there. They, have been tried to- 
gether and the learned Sessions Judge has 
Bent up the records with a recommendation 
that, inasmuch as under a ruling of this 
Court. Makhan v. Empero: (1), the joint trial 
was illegal, the convictions should be set aside 

and retrials  ardered. The Privy Council 
ruling i in Subrahmania Ayyar v. Emperor (2) 
is also referred to as showing that an error of 
this sort is not a mere curable irregularity, 
but is & fatal illegality. 

The ruling of 1910 was by myself, and 
I find on again considering the matter, 
that I am stil of the ваше opinion. 
Persons can only be jointly tried, apart 
from cases of offenders and their abettora, if— 
see section 289, Criminal Procedure Code— 
they are accused of the same offence or of 
different offences committed in the same 
transaction. Now here Ghulam Haidar has 
been charged with an offence and the others 
with a distinct offence; and I do not think 
that the keeping of a gaming hotse and 
the being present in it at time of a, Police 
raid can be said to be part of the“ same 
transaction.” I am aware of no exact 
precedent, but the rulings under section 239 
aforesaid afford valuable analogies, nnd the 
above ia my conclusion. Т, therefore, allow 
the revision and direct that, the convictions 
and sentences being net aside, the matter 
should be again tried, Ghulam Haidar beigg 
tried separately from the other aconsed 


persons. 
accepted. 
: 5 Ind. Cas, 720; 6 P. W, В. 1010 Ory 11. Or, L. 


7*8) эвм, 01, 11 M. L. J 288; 8 Bom. L. B. 540; б 
О. W. N. 866; 28 T. A. 257 (P. C), puer. 
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'ALLAHABAD HIGH OOURT. 
Carman Revision Parrrios No. 1071 or 1914. 
January 28, 1915. 
Preseni;—Mr. Justice Piggott. 
CHAINSUKH лир ANOTHER——JAÀPPLIOANTS 
verfus 


EMPEROR-——Orrosrrs PARTY. 
Evidence—Statement made to Police oficer, admis 
ability of. 
A statement by a Police officer to the effect that 
certain persons mede certain statements to him is 
not admissible in evidence unless itis evidence of 


gencral repute. 


Application in revision against an order 
of the Sessions Judge of Agra, 

Mr. A. P. Dube, for the Applicants 

The Assistaut Governr.ent Adoocate, for. the 
Orown. 


JUDGMRNT.—OChsinsukh and Hukmi, 
father and son, residents of a village in 
the Agra District, were prosecuted before a 
Magistrate of the first class on the 
allegation that they habitually committed 
the offence of counterfeiting coins. The 
Magistrate after a full inquiry passed an 
order requiring them to file security for a 
period of two years. As the security was not 
furnished, the Magistrate referred the 
matter to the“Seasions Judge. The Sessions 
Judge has passed an order requiring 
security to be furnished as directed by 
the Magistrate, and sentencing both men 
to rigorous imprisonment for a period of 
two years in default of furnishing the said 
security. The order of the Sessions Judge 
is challenged in revision, substantially on 
the ground that it is based upon inadmis- 
sible evidence. I have examined the record, 
and І am satisfied that the applicents 
have made good their plea. At the outaet 
of the Sessions Judge’s order I find the 
following passages: “The gearch of the 
house of Hukmi led to the finding of 
nething criminating except a telegram 
from Obhiranjis brother. Under the 
circumstances in which this telegram 
was found I consider it a strong piece 
of evidence in corfoboration of Chiranji’s 
statement that Hukmi was his associate 
and the coiner of the counterfeit coin in 
his possession. Im another recent case 
Badri and Dwarka also mentioned the 
name of Hukmi as being their accomplice.” 
There is no legal evidence on the record 
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that Chiranji or Badri or Dwarka made 
the statements relied on by the Sessions 
Judge. They were not called as witnesses 
in the case. The statements relied on by 
the Sessions Judge are statementa by Police 
officers to the effect that Ohiranji, Badri 
or Dwarka made certain statementa to 
them. This is not evidence of general 
repute, and is not admissible under any 
provision of the Indian Evidence Act or 
of the Code of Criminal Procedure. The 
remark about the finding of the telegram, 
is open even to equal objection. There is 
no telegram on the record alleged to have 
been found in Hukmi’s house, nor is 
there anything on the record to show 
what were the terms of the telegram , 
which the Sub-Inspector Ashiq Ali (P. W. 
No. 2) gays he found. If the telegram 
jn question was an exhibit of importance 
in the case, 1% should have been proved. 
The Court might then have considered its 
terms and considered further whether it 
was prepared to presume, without any 
direct evidence, that it was actually 
despatched by the person from whom it 
purported to come, and that that к 
wes Ohiranji’s brother. The passages 

have quoted from the order of the А 
Sessions’ Judge are obviously material to 
the conclusion arrived at by that Court. 
The comments which I have made on them 
are sufficient to show that his order cannot 
be affirmed as it stands. T have examined 
the record in some detail, in order to see 
whether I should merely quash the proceed- 
Ings or direct any further proceedings to be 
taken. The record zeems to me to be saturat- ` 
ed with evidence not legally admissible, and I 
am quite unable to concur with the Magistrate 
or the Sessions Judge as to the evidential 
value of the statements made by five Police 
officers, who have been relied on as proving 
ihat Ohainsukh and Hukmi are by general 
repute habitual counterfeiters of coin. They 
appear to have been prosecuted on one 
occasion only, when they were convicted of a 
technical offence for which an almost nominal 
sentence was considerad sufficient. The fact 
of this conviction, however, might account for 
the diffusion of the rumonrs unfavourable 
to the character of the persons so convicted. 
It would certainly serve to account for in. 
formation unfavourable tg ¢heir character 


. 
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"reaching “tho Police officers. Апу person 
сапа with counterfeit coin in his possession, 
and desirous of concealing the real source 
from which it came, would find it easy to 
say that is proceeded from Chainsukh and 
Hukmi who had already been convicted in 
another case. I accept this application and 
sot aside the order of the Sessions Judge. If 
the applicants are in custody, they must be 
released. If they have furnished security, 
their bonds and those of their sureties are 


hereby discharged. 
3 Order æt aside, 


PUNJAB ОНЕР COURT. 
Curaixau APPEAL No. 837 ov 1914. 
Jauuary 9, 1915. i 
Present: — Mr. Justice Rossignol. 
RON Ki—Convict—APPELLANT 
cereus 
EMPEROR-—PnosxCvtOu— RESPONDENT. 


First report—No mention of offender theisin—Subse- 
Tue CHER of his having been seon mot reliable— 


deron uem makes no montion of tho 
offender and the complainant whon questioned 
namod nobody as his assailant, aud there is no 
wasortion therein that any fugitivo bad been soon, 
tho ooimplainant's subsequent statement that ho 
had identified the accused at the timo of the attack 
and the evidonce of his neighbours that they saw 
him running with the instrument of crimo in his 
handa, cannot justly be relied upon, 
The track evidence of a flimsy naturo should not bo 
boliovod without sufficient corroboration. . 
Appeal from the order of the Magistrate 
first Class, Hissar, exercising enhanced powers 
under section 80 of the Oriminal Procedare 
Gode, dated the Bth October 1914, convicting 
appellant. 
v Nas Lal, for the Appellant. . 
JUDGMENT.—The appellant has been 
convicted of the attempted murder of Hari 
Chand and has been sentenced to seven years' 
rigorous imprisonment. The alleged motive 
js appellant’s resentment in А respect of & 
decree obtained - by complainant’s father 
ngainsi appellant’s father shortly before the 
commission of the offence. | - 
Har» Chand, complainant, was attacked 
as he lay asleep in the bazar in front of his 
shop. The first report was' to the effect 
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that Hari Ohand, when questioned, had 
mentioned nobody and thereis no mentiou 
that any fugitivS had been seen. 


Hari Chand stated before the Magistrate 
that he had identified appellant at the time 
ef the attack, but the Magistrate declined 
to believe this and having seen the Police 
proceedings, I think the Magistrate was 
quite correct in his conclusion. 


But the lower Court has convicted on the 
evidence of four neighbours of complainant, 
who say they saw appellant running away 
with a hatchet in his hand. 

Į place no reliance on these witnesses. 
They live quite close to the complainant, they 
say they heard the alarm and cries of wadh 
gaya, still they did not go to the spot and 
tell what they had seen. Moreover, appellant 
had been arrested on suspicion before their 


statements were recorded. 


There is some track evidence of & very 
flimsy nature and the so-called tracker has 
not been corroborated. The lower Court 
does not rely on it. ' 


There is no sound evidence at all against 
the appellant. 


Ground 7 is withdrawn. 


The appeal is accepted and the appellant 
is acquitted. 


Appeal accepted. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

CRININAL Transrer Appiicatioy No. 77 ° 
or 1914. 

July 8, 1914. 
Present:—Mr. Fawcett, J. C. 

NABIBUX KHAN MEDKHAN— 

APPLICANT 
versus 


EMPEROR—Oppvsrte Parry, 
Oirmmal Procedure Code (Act F of 1898), s. 526— 
Tiansfei—Necessity of trying Magistrate's evidence— 
Burden of proof. 
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Au application for transfer basod on tho ground 
Пах the evidence of the trying Magistrate is noces- 
sary for the defonoe, cannot be entertained unless it 
18 clearly shown that the evidence is really essential 
and that there is likelihood that ho can give evidence 
which would md the accused in his defenco. Tho 
burden of proof lios very heavily on the applicant to 
slon that such 16 the case. | 


Ápplieation for transfer of the case from 
the Court of the Bub-Divisional Magistrate, 
KXehar, to outside Larkana District. 

Mr. F. J. de Verteuil, for the Applicant. 

Mr. E. Raymond, Public Prosecntor, for 
the Crown. 


JUDGMENT.— This is an application 
under section 526, Crimihal Procedure Code, 
fora transfer from tho Court of the Sub- 
Tivisioval Magistrate, Mehar, of certain 
proceedings which had been instituted against 
the applicant under section 110, Criminal 
Frocedure Code. 


The first ground on which this application 
is based is that the District Superintendent of 
Folice, Larkana, is taking в personal interest 
in the ense and is pressing zamindars to be 
witnesses agninst him. This is an allegation 
which is supported by the affidavit of one 
person, but tbe Public Prosecutor for the 
Crown states that it is strongly denied by the 
District Superintendent of Police himself, 
and it is obviously a ground which cannot be 
accepted as sufficient unless there ia & very 
strong reason to believe that the District 
Superintendent of Police is actually putting 
improper pressure on persons to give evidence 
or otherwise going beyond the proper limits 
af his duties as a Police officer. In this 
case ib is stated that the proceedings were pur- 
posely put іп the hands of the District Bu- 
perintendent of Police, in order that there 
might be no suspicion of their institution 
improperly by a subordinate, and the Court 
must presume that an officer of the standing 
of District Superintendent of Police would 
not go beyond the proper grounds of his duty 
inguch matters. I do uct think that this 
allegation affords any substantial ground for 
the transfer applied for. 


The 2nd ground on which this applicativo 
is based is that the evidence of the Sub- 
Divisional Magistrate is absolutely eesential 
in this cage for the acoused's defence. It-is 
stated that the fSnb-Divisiongl] Magistrate, 
cuder the directions of the District Magis- 
trate, made certain inquiries into other cases, 
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in the course of which ‘the applicant ‘asserts 
that he expressed fears as to the resulta of his 
giving evidence and that the trying Magis- 
trate re-assured him on the point. It is 
alleged that his fear was that if he did give 
evidence he would incur the enmity of the 
Bub-Inspector and that this is, therefore, 

material fact for the purpose of his defence 
vir, that the proceedings had ‘been instituted 
against him on account of Police enmity. 
The Magistrate in the report which he has 
furnished in compliance with the order of 
this Court states that he made certain 
inquiries as alleged, but so far as le remem- 
bers the applicant did not in fact give 
evidence against the Sub-Inspector. He also 
says the applicantdid not, so far as he re- 
members, express apy fear to him nor does 
he remember reassuring him. It is quite 
clear that an application for transfer of a 
case pending before the Magistrate on the 
grounds that the Magistrate isa necessary 
witness for the defence, must be strictly 


“scrutinized, as othérwise it would be open to 


any accused person to obtain a transfer of a 
case from a Magistrate, whom he did pot 
want to try the case, merely on this particu- 
lar ground; and it clearly cannot be the inten- 
tion of the Legislature that this latitude 
should be open to tbe accused, uuless there 
are sufficient grounds for his allegation. 
In this particular case it is clear that the 
fact of the Sub-Divisional Mugistrate having 
made the inquiries referred to can be put 
in evidence by certified copies of proceedings. 
The allegation as to the accused’s expression 
of fear before the Sub-Divisional Magistrate 
end his re-assuring him, is, uo doubt, 
a matter on which the Magistrate’s eyi- 
dence might more properly be required; 
but in view of the definite statement of 
the Magistrate that he is not in а position 
to give evidence which would. support 
this allegation, Г do not think that there 
is any sufficient ground for saying that 
it is expedient in the interests of justice 
that this particular case should not be 
tried by him and should be transferred 
to some other Magistrate. As I have 
already said, & тегу heavy burden of 
proof that the evidence of the Magis- 
trate is necessary, lies on the applicant, 
and I do not think that it hag beer pro- 
perly discharged in this case. I have 
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been referred to the case of Emperor 

v. Abdul Latif (1), in which the learned 


Judge held that, inasmuch as the Magis- 
under section 257, 


trate was bound . 
Criminal Procedure Code, to issue а sum- 
mona, unless Һе considered that the 


application was made for the purpose of 
ver&tion or delay, or for defeating the 
ends of justice, and it was not proper to 
leave the decision of such в question to 
the Magistrate whose evidence was re- 
quired, the application for transfer ought 
to be granted. It is of course a matter 
in which there- can be a difference of 
opinion as to whether it is or ia not expedi- 
ent that a Magistrate should be placed in 
such a position. But on the other hand, 
it must be borne in mind that if this 
view be adopted, it will, as pointed out 
by the learned Public Prosecutor, be open 
to any accused persons to obtain a trans- 
fer in this way. And for the reasons al- 
ready given I do not think it expedient 
to order a transfer, unless it is clearly 
shown that the evidence of a Magistrate 
is really essential for the  accused's de- 
fence, and thet there is likelihood that 
he can give evidence which would вій 
the ucoused in his defence. І do not 
think that there is anything.in this case . to 
satisfy these conditions and the applica- 
“tion is accordingly dismissed. 
Application dismissed. 
(1) 20 А. 5304 A. W. М. (1904) 04,1 Or. L. J. 388. 


ALLAHABAD HIGH COURT. 
Genar Revision Parmos No. 1215 or 1914. 
February 6, 1915. 
Preseni:—Justice Bir P. О. Banerjee, Кт. 
RAM BEHAHRI—APPLIOANT 


пети 
MUNRESHAR-—O»rrosrra PARTY. 
- Oriminal Procedwis Code (Act V of 1898), +. 145— 
Dispute likely to oae breach af the peace not mentioned 
in мобов — Partise asware—MMagistrate—Juriedictios — 
Revision, 
Whers there is a dispute likely to cause a breach 


f the peace and the parties are amare of ii, the 
М. is not ousted of his jurisdiction to act 
Prooed Codes 


ainder section 145 of ihe Oriminal ure 
вітрі? because in the notice issued it is not stated 
that a disputo likely to causo а breach of the peace 


exista. ; 
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Ganga Батая Singh v. Bhagwat Prasad, 5 Ind. Cas 
АТТА L. J. 58; 11 Cr. L. J. 141; 82 А, 182, referred 
to. 


Criminal revision against an order of the 
Magistrate of Gorakhpur. 

Mr. 8. О. Mukerji, for the Appellant. 

Mr. Hamilton, for the Opposite Party. 

JUDGMENT.—This is an application for 
revision of an order passed under section 
145 of the Code of Crimmal Procedure. The 
main ground upon which the application is 
made is that the Magistrate. who made the 
order had no jurisdiction to make it, inasmuch 
as ihe notice which he issued under the 
section did not strictly comply with the 
requirements of clanse (1) of the section. 
The first notice issued was no doubt very 
defective, but in the second notice the only 
defect was that it was not stated that a 
dispute likely to cause a breach of the 
peace existed. The parties, it is clear, were 
aware of the dispute which existed between 
them and as has been found, there waa а 
dispute which was likely to cause a breach 
of the peace. As the learned Magistrate has 
pointed out, the applicants themselves con- 
sidered that a breach of the peace was likely 
to ensue. That’ being во, I do not think 
this is a case in which this Court should 
exercise its powers of revision and should 
hold that the Magistrate had no jurisdiction 
to take proceedings under section 145. 1 
may refer to the latest ruling of this Court 
on the point vix,-Ganga Saran Singh v. 
Bhagwat Prasad (1). ` 

There ік в further plea taken in the appli- 
cation that the Magistrate ought not to have 
order the lock put on the shop in dispute 
to be removed. I think under the circum- 
stances the Magistrate was fully justified 
in making that order, inasmuch as in 
proceedings under section 145 he had nothing 
to do with the moveable property contained 
in the said shop. I accordingly dismiss the 


application. 
Application dismissed. 
" (1) 5 Ind. Cas. 471; 82 А. 182, 7 А.Т, J. 53; 11 Or. L. 
. 141. 
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ВАМАМАТНАМ OHNTTY t. RAGAMAMAL. 


MADRAS HIGH COURT. 

Огь Вогт No. 21 or 1918. 
September 29, 1914. 
Present;—Mr. Justice Kumeraswami Sastri. 
S. G. RAMANATHAM ОНЕТТҮ axd 

OTHEHS—PLALIWTIFFS— ÀPPNLLANTS . 


versus 
А. 8. RAGAMMAT, AND OTHERS— 


DysNDANTE—HESPONDENTS. 

Probate and Administiation dot (Т of 1881), ss. 19, 
45, T8, 90—Administ ation, whew comes to ањ end— 
Grant of Letters of Adaunisiration to Hindu widow — Her 
liability wader an adsnimisis ation. bond—Admintsirator 
of emecutor. whether a derivative executor Esecutor, 
sohether trustee—Assent io legacy, effect of—Swit on 
bond conditioned swith of several acte— 
Ismitation Act (IX of 1908), Sch. I, Art. 68 

Аз soon as an administ: ator has performed the 
duties imposed on him by the Probate and Adminis- 
tration Act, the administration must be deemed to be 
at an end and when the person entitled to the estate 
isthe executor or administrator himself, subsequent 
posseasion and acts are attributable to him not as 
administrator but as hetr. 


Where a Hindu widow obteined Letters of Adminis- 
tration to the estate of her deceased husband and 
executed the usual administration bond under section 
78 of the Probate and Administration Act: 


Hold, that her liability under the bond was confined 
only to such acts of waste and mismanagement as 
could be attributed to her as admimistratrix and not 
any such acts attributable to herasthe widow in 
possession of her husband's estato under Hindu Law 
after was over. 


The administrator of an oyecutor is not a 
derivative executor. Where, therefore, an executor 
dies without having fully administered the estate tho 
duty of carrylug on the administration of that estate 
does not devolve upon the deceased executor or 
guine personal representative but on 

person for the purpose under 
кебй 18 кай 45 of the Probate and Administration 
Act, 


An executor is not an express trustee merely by 
virtue of the ofloe in the absence of any trusts 
imposed upon him by the terms of the Will. 


Mere assent to a legacy does not convert an execu- 
tor into a trustee unless he has separated the fund 
and sotit apart. It does not transfer the lability 
from the estate of the deceased and fasten it on to 
that of the executor so as to make it & debt payable 

his executor or administrator in the usual course 

administration. 


In cases where a bond contains successive oove- 
nants each breach gives a soparate cause of action, but 
the date of tho last breach isthe starting point of 
limitation in a suit on the bond when the bond is 
conditioned on the performanos of several acta end 
the o on to pay is enforceable till the last of 
the conditions is fulfilled. 

Where the бт qur ofan administration bond 
executed by & u widow in connection with the 
grant to her of the Letters of Administration to the 


САВЕЗ. $49 


estate of her deceased husband, ‘sued for an account 
of the administration: 


Held, thet the suit was Коуётбөй by A rain 68 of 
the Hirst Schedule to the Limitation Act and having 
been brought more than threo yoars from the period 
when the conditions of the bond were broken, was 
berred by limitation. 

FAOTS.—One Kuppu Chetty died 
leaving a Will, of which he appointed 
Kandaswami Chetty executor. The Will 
provided that the executor should from 
the property set apart Rs. 500 for опе 
Ramaswami Ohetty and should hand over 
the said sum together with interest at half 
& rupee per hundred to him on his attain- 
ing the age of 18, and that the executor 
should pay another sum of Ha. 500 bimilarly 
with intereat to Venkatasiva Ohetty on his 
attaining the same age. After giving two 
more legacies, the testator continued: 
“After deducting the above mentioned four 
items and the expenses of my funeral 
‘ceremonies the whole of my remaming 
estate shall be enjoyed by my above-men- 
tioned executor, Kandaswami Ohetty.” The 
Wil was proved by Kandaswami Ohetty 
and he died some years thereafter without 
paying the legacies above referred to. Tho 
lst defendant Ragammal applied for Letters 
of Administration to the estate of her 
decenged husband the said Kandaswami 
Ohetty. In paragraph 4 of her petition for 
Letters of Administration she stated as fol- 
lows: “That the deceased Kuppu Chetty be- 
queathed by his last Will all his properties to 
the said Kandaswami Ohetty and the latter 
took out Probate of the said Will and took 
possession of and enjoyed the estate during his 
life-time.” „ Paragraph $ of the petition ran as 
follows: “That the estate in the hands of 
Kandaswami Ohetty was his own and noone 
save the petitioner has any interest therein.” 
Letters of Administration were granted to 
her and an administration bond was taken 
inthe name of the Registrar of the High 
Oourt, executed by the lst defendant and as 
sureties for her by the 2nd, 3rd and 4th 
defendanta and one Subbaraya Chetty, whose 
legal representatives were the Sth and 6th 
defendants in this suit. 

The material portions of the administration 
bond are as follows: 


“Т, А. 8. Ragammal,-am bound unto A. L. 


Hannay, Esquire, the Registrar of the High 
Court, in the sum of Ra. 1,49,878.10 7, 
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I, M. Subbaraya Chetty, in the sum of 
Re. 88,000 and we, P. Appevu Mudaliar, Aiya 
Mudaliar and Muthuswami Mudaliar in the 
Bum of Ra. 2,25,000 to be paid to the said 
А. L. Hannay 'Esquire or the Registrar of 
the High Court for the time being for which 
payment to be made we bind ourselves by 
these presents ..... SI “The 
condition of this obligation i is “puch that if 
А. 5. Ragammal do make a true inventory 
and exhibit the same in Court within six 
months from the date of the grant, within 
в year from the grant, do make, and render 
a true account thereof, the said property 
and credite do well and truely administer 
according to law, and all the rest and residue 
of the property and credits which shall be 
fotind remaining upon the said administration 
account, she do deliver and pay unto such 
person or persons as shall be lawfully entitled 
thereto, then this obligation to be void or else 
to remain in full force.” 


The 1st defendant filed an account in Court 
and among the debts due from the estate 
of Kandaswami Chetty, she mentioned the 
legacies payable under the Will of Kuppu 
Chetty with the accumulations of interest 
upon the raid legacies. 


Subbaraya Chetty instituted proceedings 
against Ragammal for getting his suroty 
bond vacated (Original Suit No. 19 of 1903 
on the file of the High Court) and in the said 
proceedings both Ragammal and Subbarays 

'Ohetty admitted that the aforesaid legacies 
were payable out of the estate of Kandaswami 
Ohetty and that the said legacies were unpaid 
and the administration of the said estate was 
otherwise complete. 


Original Suit No. 218 of 1908 was filed 
by the next reversioner of the estate of 
Kaudaswami Oletty against Ragammal 
alleging several acts of waste on her part 
and it having been found that the 18+ defend- 
ant Hagammal had been guilty of gross 
mismanagement, a Receiver was appointed on 
ihe 2nd May 1910 and she waa directed to 
deliver to the Receiver possession of all the 
properties belonging to the estate of Kanda- 
swami Ohetty iu her bands. 


On the 6th October -1911 a decree was 
obtained against the Ist defendant by Ven- 
katasiva Chetty one of the legatees above 


INDIAN CASES. 


[1915 


named in the City Civil Court, Madras, for 
the legacy payable under Kuppu Оһеёу'в 
ХҮШ with interest thereon By order of the 
High Court dated 2nd April 1912, the Raceiver 
was directed to pay the amount due under 
the aforesaid decree to the said Venkatasiva 
Chetty. 


The present plaintiffs made an application 
to the High Court for an assignment of the 
administration bond and in pursuance ofan 
order m&de on the 5th November 1912 the 
administration bond wasassigned to the plaint- 
ifa to enable them to flle a suit for the 
recovery of the amount due thereunder for 
the benefit of all persons interested iu the 
estate of the said Kandaswami Ohetty. The 
plaintiffs were the nearest reversioners to the 
said estate. 

The plaint alleged sevrral acts of waste 
on the part of the lst defendant, alleged 
that the terms of the administration bond had 
been broken and charged thatthe 18+ defend- 
ant and the sureties were liable. 


Among other defences it was pleaded on 
bebalf of the sureties, that they were not 
lable in respect of waste committed after 
the completion of the administration by the 
lst defendant, that the lst defendant shed 
her character as administratrix as soon as she 
hed filed the inventory and accounts, that 
the administration had at all events been 
completed several years before institution of 
the suit and that the suit was barred by 
limitation. 

Mr. Q. P. Ramaswams Iyer, for the 2nd De- 
fendant :—There is no cause of action against 
the sureties. The Ist defendant ceased to 
be an administratrix long ago and it is 
only for her acts as administratrix that 
they oan be made liable. No sooner had 
the lst defendant paid debts and funeral 
expenses of the deceased, her functions 
qua administratrix ceased and the property 
vested in her as heir. See In the goods tf 
Nursing Ohunder Bysack(1). In George Atten- 
borough & Son v. Solomon (2), Haldane, L. C., 
observes that as soon as the executor assents 
to the legacy the estate mes vested in 


пан 
2) (1918) А. О. 76 82 L. J. Ch. 178; 107 L. T. . 888 


878. J. 76, ?0 T. L В. 79. 
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him as trustee. See also Solomon v. Attenbo- 
rough (3). The judgment of Fletcher Moulton, 
L. J.: Dobbs v. Brain (4), Мат v. Smith; In re 
Timmis (5) and Hendereon-Roe v. Hitchins: 
Inre Smith (6). In all these cases it 
was held that as soon eas the functions 


of the executor ceased the properties 
vested in him as trustee. These are 
cases where trusts have been declared 


by the Will. I rely on them for showing 
that the sureties are liable only for acis 
of the administratrix as such and not for 
bor acta in a different capacity. Adminis- 
tration’ ceases ая soon as the inventory 
and accounts were filed in 1901. and debts 
must be presumed to have been paid by 
1901. After & reasonable lapse of time, 
it must be presumed that the duties of 
administration have ‘come to an end 
George Attenborough 8 Son v. Solomon (2). 


This is a suit on a bond and on failure 
lo comply with the terms of the bond in 
1901 by her not filing an inventory in due 
time the breach occurred and the suit is 
barred. For delay in filling an inventory 
and account, only actual damage can be 
recovered: Oanterbury у. Wills (7), also 
Lachman Das v. Chater(8). Payment of legacies 
uhder Kuppu Chetti’s Willis not one of the 
duties whioh the Ist defendant had to 
perform as administratrix of Kandaswami 
Chetti'a estate. “As soon as Kandaswami 
Chetty died the estate of “Kuppu Chetty 
had become unrepresented unless somebody 
got administration de bonis non. So Ist de- 
fendant could not represent the 
DeSousa v. Becreiary of State (9), Williams on 
Executors, 10th Edition, Volume І, page 381: 
In Indian law the executor of an executor 
із not executor of the original testator. See 
also Narasinmulu v. Ghulam Hussain Ѕай(10). 
If Kandaswami did not assent to the legacy 


(8) (1918) 1 Ch. 451; 81 L. J. Ch. 242, 106 L. Т. 87; 56 
B. J. 270, 28 T. L. R. 225. 

(4) (893) 2 Q. B. 207 at p. 211; 61 L. J. Q. В. ТАЙ 
07 L. T. 871; 41 W 7; 67 J. P. 22. 

(Б) (1002) 1 Oh. 176, 71 L. J. Ch. 118, 85 D. T. 672; 
50 W. R. 184 

(6) 42 Ch. D. 802, 58 L. J. Ob. 860, 61 L. T. 863, 37- 
ҮҮ. В. 705. 
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there must be a suit for general adminis- 
tration and after his death the suit must 
be against the administrator de bo«ts non of the 
estate of original testator: | Okhoy Coomar v. 
Koylash Ohunder (11). If he had assented, still 
he would neither be a trustee nor a debtor. 
He would not be а trustee because по 
trusts were declared by Kuppu  Chetty’s 
Will. The executor of a deceased man ія an 
executor until he pays the legacy. Assentin? 
does not convert him to a trustee, Howe, 
In re, Jacobs v. Hind (19), Sander v. Hoath- 
field (18); Hardicick v. Sutton (14), In ve Dacis; 
Evans v. Moore (15), Halsbury’s Laws of Eng- 
land, Volume 14, page 312. It has very recently 
been held that heis not an express trustee. Blow 
In re, St. Bortholomew's Hospital v. Cambden 
(16). Не is clearly nota debtor: Godefroi 
on Trusts, third Edition page 219: 

Chunilal v. Suraj Ram (17), Henderson- 

Hoe v. Hitchins, In we Smith (6), Ballard 
v. Marsden(18). Debt в а garnishable thing 
and legacy assented to із not granishable; 
Vyss v. Brown (19), Dis v. Burford (20). 
Article 128 of the Limitation Act only applied 
It shows that debt is 
different from legacy. As I said repre- 
sentation should be completed before relief 
in respect of the original estate could be 
given: The liability of the lst defendant, 
if апу, is on account of her being in posses- 
sion of assets not because she has obtained 
Letters of Administration to her husband’s 
estate: See Baroda Prasad Banerjes v. Gangendra 
Nath Banerjes (21). In Penny v. Watts (22), 
it was held that a bill to recover the payment 
of & legacy out of the assets in the hands 
of- an executor, cannot be maintained 


without making the administrator de Lonis 
11) 17 О. 887. 
12) 58 L. J. Oh. 703; 61 L, T. 581 
18) 44 L. J Oh. 118 ot p. 116,10 Eq. 21; 31 І. T. 
400; 23 W. R. 831. 
(14) 57 L. T. 14 
16) (1891) 3 Ch. 119 аё pp. 124 125; 61 L.J, Ch. 
85; 65 L. T. 128, 89 W. В. 627. 
(16) (1814) 1 Oh. s 88 І. J. Ol. 185; 108 L, T. 
913; 58 B. J 186; 80 Т. L. В. 117. 
а Сак. 765; 88 В. 483 ot p. 433; 11 Bom. 
В. 708 


4 Ch. D. ЗТ оьр 377,40 L. J. `Оћ, 614, 48 
L. T. 763, 28 W. Б. 014. 

(19) 18 Q. B. D. 199; Oab. & E. 223, 83 W. В. 168; 
48 1. P. 151. 

(20) 10 Beav. 409; 52 Е. В. 408; 106 В. В. 190. 
(01) 1 Ind, Ces. 289,9 0.1.7. 383 at p. 404 18 
О. W. N 

(22) 2 Phihps 148; 41 E. R. 808; 161, J, Oh, 148; 
T8 B. R. 59. ' 
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non &'party: See also Tengray v. Вора (23); 
In the goods of Wiliam Bridger . (24) 
Dood Bennett v. Turner (95), He parte Lord 
` Gwydir (26), Ureasor v. Robinson (27), Rowsell 
v. Morris (98), Dowdeswell v. Dowdeswell (29), 
Michel] у. Reynolds (80),  Halsbury's 
Laws of England, Volume 14, pages 195 
and 196. The administration of the pro- 
perties of Kandaswami does not include 
payment of the legacies payable under the 
Will of Kuppu Ohetty. Administration of 
estate of Kandaswami Chetty has ceased 
and the sureties are, therefore, no longer 
liable. Bluks у. Baynes (31). 


Mr. О. Venkatasubbaramsah, for the 1st De- 
fendant, referred to section 43 of the Probate 
and Administration Act: Narasimmulw v. 
Ghulam Hussain Sast (10), Amser Ohand v. 
Mohgnend Bibi (32) and Blake v. Bayne (81). 


Mr. G. Kishnasawmé Iyer, for the 5th 
Defendant: The administration bond is 
void and slira vires as it has been taken in 
the name of the Registrar instead of that 
of the Judge as required by section 78 of 
the Probate and Administration Act: See 
Debendra Nath Dutt v. Adminestrator-General 
of Bengal (88). Where the Statute requires 
в particular form to be adopted the Court 
has no power to alter it. See Sri Raja Binha- 
dri Appu Rao v. Prattipatht Ramayya (34), 
Raman Ohetti v. Municipal Oouncil af Kunba- 
konam (35), Amedabad Municipality v. Suls- 
manji (36), Halsbury's Laws of England, Vol. 
14, p. 206, Mayne v. Fletcher (37), Bainbridge 
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v. Postmaster-General (88). The assignment 
is almo ulira tires. There must be a statutory 
provision transmitting the right to the sus- 
cessors-in-office: Tingrey v. Brown (28), 
Howley v. Katgit (89), Halsbury's Laws of 
England, Volume 8, paragraph 814 Power 
v. Banks (40). Plaintiff is not a person 
competent to sue asthe assignment is bad. 
Besides the estate has been fully administer: 
ed, Blake v. Bayne (81). 


Mr. Venkaias&bba Row, for the Plaintiff: 
This is & suit on an administration bond. 
There are four conditions (1) filing 
an inventory, (2) filing an account, 
(8) wel and truly "administering ac- 
cording to Jaw (4), paying residue to 
the persons lawfully entitled. The suit 
was filed within three years from the breach 
of the fourth condition. The suit is, there- 
fore, within time. Time runs from the 
last breach of any of the successive con- 
ditions, Sanders v. Coward (41), Halsbury’s 
Laws of England, Volume 3, page 100. 


The, breach of the fourth condition 
occurred when the frst defendant delivered . 
possession of the estate to the Receiver in 
Civil Suit No. 218 of 1908. The Ist de- 
fendant was administering till then. She 
would be administratrix so long as any 
debts due by the estate remained unpaid. 
It ія in evidence that a legacy payable 
under the Will of Kuppu Ohetty was paid 
by the Receiver under directions of Oonrt. 
That was an amount payable by the Ist 


_ defendant as administratrix. Administra- 


IL int Oh. 64 15 


pee 
- ЁЁ 
s 





22 W. Н. 

(20) 9 Ol. D. 204 48 L. J. Qh. 23, 88 L. T. 828; 27 
W. В. 241. 

n P. Wms. 181; 24 Е. В. 647. 

81) (1908) A. O. 871; 77 L. J. P. О. 97; 90 L. T 85. 
= 6 O. L. J. 458 

Y 340 718; 8 О. L J. 422; 10 C. W.N. 878 


(95) 203 M0 3 М T. 204. 
36) 27 B. 618 5 Bom. L. R. 502. 
37) 9 B. & 


Ry. 811; 7 L.J. (o. в.) 


tion came to в premature close by the 
appointment оѓ a Receiver. The sure- 
ties will be liable for all acta of waste 
committed by the lst defendant as ad- 
ministratrix. She having continued to 
be administratrix till delivery to Receiver 
they are liable for all acta charged in the 
plaint. 


It is contended .on the other side “that 
the Ist defendant was liable only to pay 
debts. She is liable to make all payments 
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which- the deceased was bound to make 
or which had to be made ont of his 
estate. Williamson Exeoutors, 10th Edition, 
Volume П, page 1846; Volume I, page 751 
6 seq. 

It is argued on the other side that the 
intestate was not bound to pay legacies 
out of his estate. This is erroneous. The 
Will of Kuppu Ohetty directed his 
executor, Kandaswami Ohetty, to pay 
certain legacies and take the residue for 
himself. The admissions of the lst de- 
fendant and of Subbaraya Ohetty in the 
various affidavits and pleadings filed, show 
that Kandaswami Ohetty took possession of 
the residue and treated himself as owner. 
The petition for Letters of Administration 
states that Kandssawami Ohetty , took the 
estate of Kuppn Chetty and Letters are 
asked in respect of the estate so taken. It 
was impoasible to ascertain the residue 
unless the legacies had been provided for. 
Assent of executor to his own legacy is as 
necessary as to legacy to a third party. 
Until he examined the state of assets he 
could not take his legacy. Williams, Volume 
П, 1109. , 

Residuary legatee is to be paid after all 
other legatees are paid, Williams, Volume П, 
1182. ` 

The residue can only be ascertained after 
the legacies are set apart: Ganoda Stndary 
Ohaudhurani v. Nalini Ranjan (42). 


The admissions of the Ist defendant and 
Subbaraya Chetty also show that these 
legacies were payable out of the estate of 
Kandaswami Ohetty. Kandaswami Ohetty 
was eibher a debtor or a trustee in respect 
of these legacies. Не may be taken to have 
invested them with himself. The inventory 
and accounts filed are intelligible only on 
this footing. Lf by investing them with 
himself, he committed а breach of trust he 
begame liable and after him his eatate oon- 
tinued to be. He may be presumed on 
account of lapse of time to have assented to 
the legacies. Williams, Vol. II, 1106. 


He then becomes £ debtor; at any rate his 
estate becomes liable. I also say that under 
the terms of the Will of Kuppu Ohetty, Kanda- 
swami Oketty was an express trustee for 


(42) 1 Ind. Oas. 514; 86 О. 28 ab рр. 42,43, 12 0. W. 
М. 1065, . 
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the payment of these legacies: Nistarnim Dasi 
v. Nendo Lal Bose (43), Ram Dhan v. Mam 
Ват (44). 

Administratrix would be bound to pay 
moneys which the intestate was to account 
for in the capacity of trustee. 

Wassell v. Leggatt(45), Sander ү. Heathfield 
(18), Hardwick v. Sutton (14). 

An executor ія a trustees in respect of 
legaciea payable under the Will. The casea 
quoted on the other side only show that an oxe- 
cutor is not an express trustee for the purpose 
of limitation but they do not say that he is 
not a trustee. In any event Kandaswami 
Chetty by his conduct constituted himself 
& trustee. I rely on Fletcher Moulton’s 
judgment in Salomon v. Attenborough 
.(8) and on observations of Lord Haldane 
in the rame oase in the House of Lords, 
George Altenborough & Son v. Solomon (8), 
Phillipo v. Munnings(48), Byrchall v. Bradford 
(47), OReilly v. Walsh (48), Dia v. Burfod 
(20), Tyson v. Jackson (АУ). 


In this case as the legatee happened to be 
an infant to whom the legacy was to be paid 
in his eighteenth year with interest ao- 
asumulated till then, Kandaswami Chetty 
undoubtedly was a trustee. Henderson- Ros 
v. Hitohins, In re Smith (0). 


In the accounts filed by the lst defendant, 
interest was shown tobe due to the legatees. 
Interest conld not be paid out of Kuppu 
Chetty’s estate. It could only be paid out cf 
Kandaawami’s estate. This again assumes the 
moneys had been invested with himself. By 
reason of the investment he would bea 
trustee. If the investment with himself was 
wrongful he would be committing a breach of 
trust. If the accounts maintained by the 
Kandaswami Ohetty were produced, they 
would conclusively prove that he treated 
himself as debtor. The accounts filed by 
the lat defendant must bedeemed to be an 
extract from such accounts. In any case the 
administratrix wonld beliable. The liability 
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of administratrix is not confined to debts as 
stated by the other side. The limbili- 
ty extends to demands snbsistmg against 
the estate, whatever the nature of the demand 
may be. See section 89 of the Probate and 
Administration Act. It is also argued on 
the other side that the legatee had a right 
of action only against a person who should 
have constituted himself an administrator 
de bonis non of Kuppu Chetty. No doubt the 
legates could have taken steps to have an 
administrator de bonts non and he could 
have sued him but the administrator rle bonis 
non would seek to recover the legacy from 
the personal representative ofthe executor of 
Kuppu Chetty. It would be hia duty to do 
во. Ifit: wasan amount which had been 
allowed to be mixed up with his own money 
by Kandaswami Chetty his personal re- 
presentative would be liable. Here the legates 
obtained a decree against the Ist defendant 
in her capacity as administrntrix. It was a 
debt, therefore, payable by hor as such. If 
the personal representative would be liable at 
the suit of an administrator de bonis non 
the former would be liable in anaction by the 
legatee. Iu numerous cases it has been held 
that the personal representative of the ad- 
ministrator was a proper and necessary party: 
Ritohis v. Rees(50), Gale v. Luitree(51); Holland 
v. Prior(52), Hall v. Austin (53). Further there 
could not bean administrator de bomis non 
in this case as Kandaswami Chetty had fully 
administered the estate. Ав І said before the 
residue to which he became entitled could 
not have become ascertained if the administra- 
tion had not been complete. But I would 
go further and contend that the executor 
would be liable for all acts of the lst defend- 
ant until she delivered the estate to the re- 
versioners. The 4th condition of the bond 
could be deemed to have been performed 
only on the handing of the estate to the per- 
sons lawfally entitled, that is, the revergioners. 
As ndministratrix she could not give herself 
possession of the estate, Her rights being 
those of a limited owner in her capacity 
of widow, she in her capacity as administra- 
trix could not hand the estate to herself as 


Re eid bn 

2 Adams 234. 

(52 РОО, i. Brough. 426, 39 E. В, 
071, 36 К. R. 810. кн 

(53) 3 Collyer 570; 68 E. R, 865, 
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the widow. without taking safeguards for 
preservation of estate. 
Mr. О. P. Ramaswami Iyer replied. 


JUDGMENT.—This is a suit by the 
plaintiffs as assignees of the administration 
bond executed by defendants Nos. 1 to 4 and 
one M. Subbaraya Chetti in connection with 
the grant of Letters of Administration by 
this Court to the lst defendant to the estate 
of her deceased husband, Kandaswami Ohetty. 
The plaint gete ont that Kandaswami Chetti 
died issueless on or about 18th December 
1898 leaving the 18 defendant, hia widow 
and legal representative, that tho let defend- 
ant obtained Letters of Administration to the 
estate of her husband on the 24th November 
1899, having executed an administration 
bond dated 12th and 17th October 1899, that 
defendants Nos. 2, 8, and 4 and one M. 
Subbarya Chetti joined in the execution of 
the necessary administration bonds as 
sureties, that by the terms of the administra- 
tion bond the Ist defendant bound herself to 
pay Ra. 1,43,873-10-7, the 2nd, 9rd, and 4th 
defendants to pay Ба. 2;25,000, and Mallappa 
Subbaraya Ohetti (whose legal represen- 
tatives are‘the 5th and 6th defendants) to 
pay Rs. 88,000 to the Registrar of the 
High Court or his assigns in case the lsi 
defendant did not ndminister the estate pro- 
perly, that the lst defendant took possession 
as administratrix of her husbend's estate of 
properties to the value of Bs. 1,70,000 but 
failed to administer it according . to lew, 
that she committed various acta of mal-admi- 
nistration and waste and mismanaged the pro- 
perties, thatin Original Suit No. 218 of 1908 
the lat defendant was found guilty of waste 
aod mismanagement and а Receiver was np- 
pointed, that by an order of this Court dated 
the 5th November 1912, the administration 
bond executed by defendants Nos. 1 to 4 and 
M. Subbaraya Chetti was directed to be assign- 
ed to the plaintiffs herein, the nearest rever- 
sioners, to ennble them to sue for the benefit of 
all persons interested in the estate and that 
the plaintiff are consequently entitled to an 
account of the lst defenflant/s administration 
of the estate of her husband on the footing of 
wilful default and to a decree against tho 
sureties in réspect of any sums that may be 


. found to be due by reason of such default. 


The Ist defendant filed a written 
statement denying any mal-administration or 
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waste or that any mal-administration or waste 
waa found by the Oourt in Civil Suit 
No. 218 of 1908. She also pleads that 
the suit is barred by limitation, that it is 
res judicata by reason of the decision in 
Civil Suit No. 218 of 1908, that the present 
relief asked for onght to have been asked 
for in that suit. She states that, as 
administration was over when she paid all the 
debt due by the estate and paid the residue 
over to herself as the next heir lawfully 
entitled to get it and since everything 
intended to be done toadminister the estate 
was done before 1902, the snit ia barred by 
limitation, and that assuming any waste to 
have been committed it would not be in 
the course of administration so as to entitle 
the plaintiffs to any relief. Defendants Nos. 2 
to 8 filed written statements denying any 
waste or mal-administration and containing 
similar allegations. The other- defendants 
_filed written statements containing similar 
allegations. . 

The folowing issues were nettled :— 

I. Was ‘the Ist defendant guilty of the 
acts of waste and mal-administration alleged 
in paragraphs 5, 6 and 7 of the plaint ? 
~ II. Are the sureties liable for acts of 
waste, if any, after the filing of the 
inventory &nd payment of the dobts ? 

HI. Is the suit barred by limitation Р 

IV. Is the suit barred by Oivil Suit 
No. 19 of 1902 and Original Side Appeal No. 
9 of LOOLP. 

V. To what 
entitled-P 


II isme. Kandaswami Chetti, the husband 
of the Ist defendant, died issueless on the 
18th December 1898 and Letters of Admi- 
nistration were granted to his estate to the 
lat defendant. The grant is marked I in 
this suit. А schedule is annexed giving а 
list of properties moveable, immoveable and 
optstandings. The usual administration 
bond was executed by the lst defendant 

. and defendants Nos. 2 to 4 and M. Subbaraya 
Chetti, uncle of defendanta Nos. 5 and 6. The 
terms of the bond*were as follows:— The 
condition of this obligation is such that if 
the above bounden Arni Sannyasi Ragammal 
the administratrix of the property and 
credits of Arni Sannyasi Cuondasawmy 
Chettiar late of Madras but now deceased, 
do make a trne inventory of tho said 
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property and oredits which have ‘or shall 
come to the possession or knowledge of 
the said Arni Sanhyasi Ragammal adminis- 
tratrix or to the possession of any other 
person for her and the same во made do 
exhibit into the said High Oourt within 
віх months from the date of the grant of 
administration to the said Arni Sannyasi 
Ragammal and within a year from the ваја 
grant of administrationdo make and render 
a true account thereof; and further the said 
property and credits of the deceased do well 
aud truly administer according to law, and all 
the reat and residue of the said property 
and credits, which shall be found remaining 
upon the said administration -account, she, 
the said Arni Sannyasi Ragammal, do 
deliver and pay unto such person or 
persons as shall be lawfully entitled thereto, 
then this obligation to be void and of no 
effect, or else to remain in full force and 
virtue." _ 

It ів clear the liability under the admiuis- 
tration bond is contined only to such acta 
of waste and mismanagement as can be 
attributable to the Ist defondant as 
administratrix and not to any such acta 
attributable to her as tho widow in posseasion 
of her husband’s estate under Hindu Law 
after administration was over. In the 
present case the Ist defendant was both 
administrairix and heir and the question 
is when she ceased to be the administratrix, 
and became clothed with the larger powers 
of heir. I am of opinon that as soon as 


-the duties imposed on her by the Probate 


and Administration Act were complied with, 
the administation of the estate waa over and 
any subsequent acts of waste or mismanage- 
ment would be by her as -widow which 
though giving the reversioners certain right 
could not bo covered by the terms of the 
administration bond. It is argued by Mr. 
Venkatasubbarao for plaintiff that a Hindu 
widow is bound to preserve the estate for 
the benefit of the reversioners and that con- 
sequently when a widow takes ont Letters 
of Administration the estate ія handed over 
within the meaning of the administration 
bound “to ruch person or persona ав shall 
be lawfully entitled thereto," ашу when it 
comes into the possession of the nexj full 
male owner. I do not think there is any 
anthority for this proposition. A widow 
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is as mubh the heir of án intestate as any 
male successor and she representa ihe 
estate just as fully as any other person. 
The fact that her powers of disposal are 
curtailed will nonetheless make her the 
person +o whom the adiministrator, if he 
were & third party, would be bound to 
deliver the estate as directed both by law and 
the administration bond. 

Under the terms of the administration 
bond the 1st defendant as administratrix had 
to do the following :— Е 

(1) to file an account and inventory 
showing assets and liabilities; 

(2) filo an account showing the asseta 
which came into her hands and the manner 
in w ich they have been applied and 
disposed of ; 

(3) to administer 
and 

.(4) to pay the 
entitled. 

The duties of an administrator are set 
ous in Ohapter VII of the Probate and 
Administration Act and the condition in 
the bond to administer the estate properly 
must be taken to mean that the duties 
imposed on an administrator by the Act 
should be performed. As soon вз the 
administrator hes performed these duties 
the administration must be deemed to be 
at an end and when the porson entitled to 
the estate is the executor or administrator 
himself subsequent possession and acta are 
attributable to him not ва administrator 
but as heir. It is no doubt true that an 
executor or administrator 
himself of liability in respect of any claim 
or duty arising out of the duties imposed 
upon him by law as such executor or ad- 
ministrator by handing over the estate 
to the heir but thia does not affect the 
question as to the period when the 
executor or administrator must be deemed 
to have duly administered the estate, and 
if he is the heir, to have clothed himself 
with the larger powera of heir. As pointed 
out by Fletcher Moulton, L. J., in Solomon 
y. Attenborough (9), while no опе can puta 
. time limit to the offlee of executor or to 
say that he bas ceased to be executor be- 
eause he has passed his accounts and though 
some @eim might turn up which тоша find 
and not recreate him executor that has 


the estate properly, 


residue to Ње person 
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nothing to do with the rights and liabili- 
tiea created by the handing over of the 
estate to the rightful heir after the in- 
ventory and accounts have been filed and 
the statutory obligations as to collection of 
outstanding and payment of debts have 
been discharged. The position of a Hindu 
widow who takes out Letters of Administra- 
tion was considered, In the goods of Nursing 
Ohunder Bysack (1), and it was held that 
when there are no debts and legacies to be 
paid and the administration ia at an end 
the widow who obtained Letters of Ad- 
ministration is in possession of the estate 
not as administratrix but as the widow 
and heiress. ] am of opinion that as 
soon as the Ist defendant did the acts 
required to be done by law as adminis- 
tratrix, such as the filing of an inventory 
and account, payment of debts payable by 
the estate of the deceased, eto., the liability 


‘of the lat defendant and the suretios under 


the administration bond ceased and that 
any subsequent acta should be attributed to 
her as heir and not as administratrix but 
аз а widow in possession as heir. 

III Issue. Itis not disputed that a ‘ruit 
to enforce a bond subject to a condition 
should be instituted within three years 
from the period when the condition ія broken. 
The present case falla under Article 68 of 
the second Schedule to the Limitation Aot. 
In cases where the bond contains successive 
covenants each breach gives a separate 
caase of action but the date of the last breach 
ia the starting point of limitation ina suit 
on the bond when the bond ia conditioned 
on the performance of several acts and. 
the obligation to pay is enforceable till the 
last of the conditions is fulfilled. 

In the present case Kandaswami Chetty the 
person to whoseestate Letters of Administration 
were granted to the lat defendant, died on the 
18th December 1898, Letters of Administra- 
tion were granted on the 24th Novem|®r 
1899, the administration bond was signed 
by tho lst defendant on the 12th October 1899” 
and by the other sureties on the 17th 
October 1899. Inventory and  acoounts 
were filed on the llth February 1901. In 
November 1901 Subbaraya Chetti one of 
the sureties applied to be discharged but 
his application was rejected. He filed Origi- 
nal Suit No, 19 of 1908 praying to be dis- 
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charged. In his plaint, Exhibit B 6, he 
alleged that administration of the estate 
was complete with the exception that five 
individuals referred to in paragraph 21 of 
the plaint bad not been paid. The lst defend- 
ant filed a written statement (Exhibit B 7) 
alleging that the surety had caused loss to 
the estate by mismanaging the same and 
that all the debts due by the estate had been 
paid except certain legacies due under the 
Will of one Kuppu Ohetti to whose Will 
Kandaswami Ohetti, her husband, had taken 
out probate. This suit was dismissed. Во far 
as the breaches complained of in the plaint 
are concerned it is admitted that no breach 
can be established which is within three 
years prior tosuit except non-payment of the 
legacies due to the legatees under Kuppu 
Ohettys Will, one of whom Venkatasiva 
Chetty aiias Murugesa Ohetty filed Original 
Suit No. 845 of 1911 on the file of the City 
Civil Court and got adeoree for the legacy 
due to him under Kuppu Chetty’s Wil. It 
is conceded that unless the payment of the 
legacies payable under the Will of Kuppu 
Ohetty can be treated as part of the adminis- 
tration of the estate of Kandaswami Chetty 
there would be no breach within three years 
before suit. All the breaches of duty now 
complained of were alleged in Original Suit 
No 218 of 1908 by the present plaintiffs who 
then sued as reversioners and it follows that 
the terms of the bond were broken and the 
bond became payable three years before 
suit. 

It was argued by the plaintiffs Vakil that 
payment of the legacies payable under the 
Will of Kuppu Ohetti was part of the duties 
of the lat defendant as administratrix of 
Kandaswami Ohetty’s estate and that as they 
were not paid till within three years before 
the present suit, it mus: be taken that ad- 
ministration continued till then and that 
there was a continuing breach of duty till the 
legacies were paid. 


Kuppu Chetty died leaving a Will (pro- 
bate of which has been marked as Exhibit A) 
bequeathing the residue of his estate to Kand- 
aswumi Chetty (lat defendant's husband) who 
obtained probate. The Will gave afew small 
legacies. These were of Rs. 500 each to his 


brother’s sons with a direction to pay them, 


with interest at 6 per cent. when they attain- 
ed 18 years, Another was в кот of Re, 500 
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‘to be paid to Kanniammall at ony time after 
she demands “ After she begets a shild.” 
The Will providea that Kandaswami Chetty 

“ahali from the whole of his property take 
out and set apart the legacies” and left the 
whole of the residue to Kandaswami Chetty. 

There is no eyidence as to what Kanda- 
sami Chetty did butitis conceded that he 
died without paying the legacies. The case is 
now where anexecutor dies without having 
fully administered the estate. Itis clear that 
under the law as itstands in India the adminia- 
trator of an executor is nota derivative execu- 
tor and that onthe death of an executor or 
administrator without having fully adminis- 
tered the estate the duty of carrying on the 
administration of that estate will not devolve 
upon the deceased executor or administrator’s 
personal representative but опа personap- 
pointed for the purpose under sections 19 and 
45 of the Probate and Administration Aot 
(corresponding to section 196 of the Succes- 
sion Act). I need only refer to De Seusa v. 
Secretary af State (9) and the observations of 
Mookerjee J. (at page 403) in Baroda Prasad 
Banerjee v. Gajendra Nath Banerjee (21). In 
Narasimeuly v. Gulam Hussain Sait (10), it 
washeld that the word, ‘may’ in section 54 of 
the Probate and Administration Act means 
‘shall’ and that unless Letters of Administre- 
tion de Бома non are taken ont the estate ot a 
testator is not represented on the death of the 
executor with probate, 


If Ragammal, the lst defendant, did not 
represent the estate of Kuppu Ohetty it was 
not any part of her duty to pay the legacies 
payable under Kuppu Ohetty’s Willand ao 
payment of legacies which Kandasami Chetty 
was bound to pay as executor would not come 
within the scope of administration of his 
private and personal estate. 

It is argued that Kaudaswami Chetty’s 
estate became liable to pay the legacies as he 
was ап express trustee under the Will of 
Kuppu Chetü. There is nothing in the Will 
constituting him & trustee for the legateea, 
and unless the Will oreátes a trust the exe- 
eutor will not be an erpreas trustee but will 
simply bean executor. In Royal General The- 
айтсай Fund Assocation v. Kydd, In re Lacy; 
(54), it was held that executors were not ex- 
press trustees merely by virtue of the office in 


(54) (1899) 2 Oh. 140; 08 L. J. Oh. 488, 80 Ь. Т. 708 
47 W. B. 664. 
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the absence of any trusts imposed upon him 
by terms of the Will. Dacre v. Patrickson (55). 
In re Davis; Evans v. Moore (15), Rowe, In re, 

- Jacobs v. Hird (12), lay down the same 
rule. Several cases have been cited by the 
plaintiff’ Vakil but they are also cases 
where the executor was constitnted trustee 
by -the terms of the Will and where 
he became one by express declaration on his 
part or by his acta from which the law im- 
plied the creation ofa trust which did not 
exist before. 

It is also argued that Kandaswami Ohetti 
who was the residnary legatee must be pre- 
sumed to have assented to the legacies pay. 
able by the Willof Kuppu Chetti &nd that 
consequently he became personally liable and 
that the assent made him a trustee or at least 
adebtor so asto make the payment part of 
the duty of his administratrix. Mere assent 
to a legacy does not convert an executor into 
a trustee unless he has separated the fund 
and set it apart, In re Barker, Buzton v. 
Compbell (56). It does not transfer the 
liability from the estate of the de- 
ceased and fasten it on to that of the 
executor во ав to make it a debt payable 
by bis executer or administratrix in the usual 
course of administration. The following 
observations of Justice Kekewich in Rowe, 
In re, Jacobs v. Hind (12),arein point: “Iam 
not disposed%o think, without direct authority, 
that an executor, by asseuting toa legacy, 
makes himself trustee of that legacy. What 
he does do ія this: he makes himself liable to 
pay out of his own moneys; that is quite 

‚ possible, but that does not make him a trustee 
or even a debtór." : 

Even asgaming that Kandaswami Ohetti 

+ assented to the legacies payable under Kuppu 
Ohetty’s Will the only consequence would 
be that ina suit forthe legacy he could not 
plead want of assets and if he has reserved 
no assets he might be compelled to pay ont 
of hia pocket. I do not think that a mere 
contingent liability to pay as executor or 
administrator of &nother estate can be treated 
as a demand on his private estate so as to 
postpone the conipletion of the administration 
to his estate in case he dies without paying 
the legacies. No doubt section 89 of the 

a 1 Dr. Ф Sm. 182; 2 L. J. Oh. 846; 6 Jur. 
(м. з) 863: 8 W. В. 507 at p. 647, 62 E. R. 848, 2 L, 


T. (x. я.) 764 127 В. В. 69. 
(56) (4802) 2 Oh. 491 at p. 405, 62 L 1. Oh. 76 
848, 
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Probate and Administration Act makes 
demands and rights of suit of or agninat the 
deceased survive to and against an executor 
or administrator but this does not necessarily. 
prolong the period of administration beyond 
the payment of funeral and testamentary 
expenses and the debts and legacies payable 
by the deceased. The test ia whether the 
executor or administrator can resist a suit 
by tHe heirs or beneficiaries for delivery to 
them of his estate on the ground that the 
deceased was himself an administrator or exo- 
eutor of another estate and his estate 
might be called upon at some future date 
to mest some possible demand. When 
Kandaswami Ohetti died he was executor 
of Kuppu Ohetty’s estate and there is no 
evidence that he did auything to constitute 
himself a trustee or to make himself 
personally liable to pay the legacies asa 
debt. The legacy stil remained a legacy 
and the rights of the legateos were to 
proceed against the estate of Kuppu Ohetty 
though they had the right to proceed 
against Kandaswami Ohetty’s estate if there 
was any and the asseta of Kuppu Chetti 
were thereby made insufficient to pay tho 
legacies, Under these circumstances I do 
not think the payment of the legacies due 
under Kuppu Chetty’s Will was any part 
of the duties of the administratrix of 
Kandaswami Ohetty’s estate. 

It is, no doubt, true that both the Ist 
defendant and Subbaraya Chetty, one of 
deceased sureties, thought that the adminis- 
tratrix of Kandagwami Chetti was bound 
to pay the legysies under Kuppu Chetty’s 
Will but an idea of liability based on the 
erroneous view of law that an administratrix 
of an’executor represents the original estate 
will not affect the rights and liabilities 
of the sureties under an administration 
bond or extend the period of limitation. 


Ая ib was conceded during the argument 
that subsequent to 1908 there were no de 
of Kandaswami Chetti to be paid or assets 
to be renlised if the legacies payable under ` 
Kuppu Chetty’s Willare axcluded Inm of opi- 
nion that the lst defendant ля administratrix 
became funcius officio and that at least from 
1908 she should he treated as being in 
. possession as heir. This view is strengthened 
by the fact that the present plaintiffs filed 
Original Suit No. 218 of 1908 as reyersiqners 


* 
. 
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against Lst defendantas a widow in posses- 
sion as heir under Hindu Law and gota 
Receiver appointed. The cause of action on the 
administration bond arose at least prior to 
1909 and the suit is, in my opinion, berred 
by limitation. 

IV Issue. The ee: suit is brought by 
the plaintiffs'as assignees of an administra- 
tion bond while they were suing as reversion- 
ers under Hindu Law in the previous pro- 
ceedings. It is difficult to see how the deci- 
sion in those proceedings can be res judecata. 
This issue was not argued or pressed. 


V Issue, Though not raised by the issues 
Mr. G. Krishnasamy Aiyar who appeared for 
the 5th defendant contended that the admi- 
nistration bond was void as it was executed in 
favour of the Registrar of the High Court 
and not in favour of the Judges of the High 
Court as required by section 78 of the 
Probate and Administration Act. His argu- 
ment is that as the section requires the bond 
to be given to the Judge, the High Court had 
no power to make rules contrary to the 
express provisions of the Probate and Admi- 
nistration Act. Reference was made to 
Debendra Nath Dutt v, Administrator- 
General af Bengal (33), where it is stated in 
the judgment of the Chief Justicé’ that 
administration bond was at one time in the 
name of the Registrar and subsequently taken 
in the name of the Chief Justice as it was 
thought that the Registrar was not the 
proper person. It is uunecessary to consider 
this point og itis clear that itis not open to 
the sureties, on the faith of whose bond the 
estate was ordered to be administered by 
the Ist defendant, to dispute the validity of 
It was open to the High Court 
apart from the provisions of the Probate and 
Administration Act to make on order condi- 
tional on security being givenand in the present 
case it is not disputed that the grant would 
got have been made if the sureties did not 
sign the bond sued on. It does not lie in the 
mouth of the sureties to say that the High 
Court had no power to take the bond in the 
form in which it was taken. 

As I have found issues II and WI in 
favour of the defendants it is unnecessary to 
decide the first issue. 

The suit fails and is dismissed. The 
bond was assigned to the plaintiff by an 
order of the High Court and in Civil Suit 
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No. 218 of 1908 a Receiver was appointed 
permanently on the ground that lst defendant 
was mismanaging the ‘estate as widow in 
possession of her husband’s estate. I think 


- this is a cago where tbe coste of the plaintiff 


and the sureties defendants Nos. 2 to 6 should 
be paid ont of the estate. The Receiver will 
pay their taxed costs. 

` Suit dismissed. 
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Minor—Mortgage by gwardiaw-—Legal seceseity— 
Alienss of minor's rights is property entitled to challenge 
the mortgage. 

Analience who has acquired the rights of a minor 
in property is ontitlod to challengo & mortgage t- 
ed by the guardian of the said minor, and тайа tho 
mortgagee catoblish legal necesalty for the loan, or 
to show the same was for the minor's benefit, 


Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated the 30th 
November !912, reversing that of the 
Subordinate Judge, Jubbnulpore, dated the 
27th June 1912. 

Mr. Е. W. Dillon, for the Appellant. 

Mr. M. Chuckerbutty, for the Respondent.. 


JUDGMENT.—Musammat Kuare, now 
dead, executed on the 5th March 1895 the 
mortgage-bond in suit on account of 
herself and her sons, defendants Nos. 2, 8 and 
4, and her grandsons, defendants М№ов. `1 


&nd 5. 
Plaintiff ‘sue to recover На. 1,940 
thereon. 
The payment of considerations and 


. execution of the document have been held 


proved. 


Defendant No. 6 ona prior mortgage has 
foreclosed certain shares of the property 
in suit, and he and defendant No. 7 are 
in possession under certain  sale-deeds. 
They are tho real contesting parties to 
the suit. They contested the legality of the 
plaintiffs’ mortgage. The lower A te 
Court has held that the first five defendants 
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were minors at the time of the mortgage, the 
firat fotr being propérly represented by Musam- 
mat Kuare, but that defendant No. 5 at the 
time had his mother and guardian alive, 
and for this reason the mortgage could 
not bind him or his takers. It, however, 
found the last point not very material as 
Musammai Mulla, the boy's mother, had on 
his account mortgaged the same properties to 
defendant No. 6 before the date of plaintiffr’ 
mortgage. 


Dealing with the question of legal necessity 
the question arose whether defendants Nos. 6 
and 7 could raise this plea at all. The 
original Court had held they could. The 
Divisional Judge finds that infancy is а 
purely personal privilege of which no one 
but the infant himself сап take advantage, 
and finding that the plea was not for the 
benefit of the defendanta Nos. 1 to Б who 
have no interest left in the property, 
held on the authority of  Vsthoba v. 
Sakharam (1), that it was unnecessary 
to prove legal necessity as the minors’ 
interests are not concerned. 


The claim was decreed. 

In this second appeal preferred by the 
sixth defendant the sole question pleaded 
is whether an alienee who has  aoquired 
the rightaof a minor in property is entitled 


to challenge a mortgage granted by the, 


guardian of the said minor, and make 
the mortgagee establish legal necessity for 
the loan, or to show the same was for 
the minors’ benefit. That is, can,they plead 
what the minors themselves could have 
pleaded if they still were the owners of 
the property covered by the mortgage? 
The question is not free from diffloulty 
and no express authority for the proposition 
advanced has been quoted ; but there seems 
to me no reason why the ordinary rule 
should not be applied, namely, where it is 
sought to enforce а mortgage by a 
guardian the mortgagee must prove the 
transaction was entered into in good faith, 
that is, he advanced a sum reasonable 
with reference to the value ofthe property 
and that the money was raised for the 
relief of a recognised necessity : that proper 
enquiries were made, and that these satisfied 
him of the existence of such necessity. 


Ф . 
(1) 4 0. P. L. В. 188, 
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The burden is always upon the alienee to show 
the money was for the mimor’s purposes or 
the minor has beneSted thereby. In certain 
matters ‘minority ia a personal -privilege 
and cannot be taken advantage of by the 
minor’s assignee either before or after his 
death, such as the benefits of section 7 of 
the Limitation Act. Yet it has been held 
that a purchaser can avoid the acts of the 
guardian of the vendor, Dattaji Sakharam 
Rajadhtksh v. Kalba Yes Parabhu (2). 

The powers of a guardian de facto-or de 
jure to alienate the property of his ward 
are the same as those of a manager of a 
joint family acting for в minor co-parcener. 
In Muhammad Musamsl-vilah Khan ү. Mithu 
Lal (8), the question referred to & Full Bench 
was "whether a transferee from the head 
of & Hindu family who had previously mort- 
gaged joint family property without legal 
neceasity, stands in & better position tban 
his transferor, and can set up the case that 
& prior mortgage of the property transferred 
to him was made without legal necessity." 
It was there “held that in view of the fact 
that the purchaser had acquired a title to the 
property by adverse possession as against all 
the members of the family, it was open to him, 
notwithstanding that hia title was originally 
acquired frem the mortgagor alone, to set up 
as 8 defence the invalidity of the mortgage.” 
This principle can, I think, be extended. 
In the present case -appellant has acquired 
as against the original owners a title to part 
of the property mortgaged. The mortgage 
here was not void but voidable atthe instance 
of the minora if they could prove want of 
legal necessity, and the trial of the validity 
of the mortgage seems neceasary for appel- 
lant’s protection against the claim made 
against him onthe’mortgage. Under these 
ciroum*tances it seems to me that he can 
raise the plea disallowed by the lower Appel- 
late Court, and I hold accordingly. It has 
been found by both Courts that the mortgage 
was not justifiable, and that no legal necessity 
for the same existed, and that it was not for 
minors’ benefit. Plaintiffs’ suit then fails. De- 
fondant No. 7 has not appealed, nor have the 
other defendants and the cass proceeded 
es parte against Noa. 1, 2, 4and 5, but the 
appeal by one defendant where there is a 


(2) 21 B. 749. 
(8) 11 Ind, Cas. 220, 33 A. 788, 8 А.Т, J. 901 
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sommon ground as here is virtually an appeal 
by all, and proceeding under Order XLI, rule 
‘++, I reverse the decree of the lower Appellate 
Court in favour of all the defendants. The 
appeal succeeds and plaintiffs’ case stands 
dismissed with costs. 

. Appeal accepted. 


— — 


MADRAS HIGH OOURT. 
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Present:—Sir John Edward Power Wallis, 
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Seshagiri Аіуаг. 

ACHANTA VENKATASUBYANARA- 
YAN A лир ANOTHRRE—DNFENDANXTS 
— A PPNLLANTS 

versus $ 
YELLAPRAGADU SHIVA SANKARA 
NARAYANA-——PLAINTIER— FgSPONDENT. 
endaest — Defendant 


йш a moro ting, 


Where, ore, ina sult to declare an 
invalid, the invalidity of the adoption is foun pis 
the vait itself is dismissed as time- the defend- 


ant has no right of appeal oe that finding as 


there is no decree against him. 
Tho fact that that findi , may operate as res 


judicata in subsequent will not give him 
a right of appeal. 

Pe eee T- Tucho: Kos, T O: 901 
(P. О.) 13 A. 28; 4 Ваг. P. О. J. 002; 9 Ind. Jur. 902, 
Parbati Debi v . Mathura Nath jos, 15 Ind. Oas 


40 C. 29; 16 O.W.N. 877; 16 О, L. J. 9, followed. 
ham 


Chetty v Lakshmi Ammal, 2: Ind. 
Oas 1 5, 14 M. L. T. 189, (1018) M. W. N. 600; 25 M. 
L. J. 278, od. 

Appeal against the decree of the District 
Court of Godaveri, in Original Suit No. 10 
of 1908. 

Mr. A. Narasimhachar for Mr. V. V. Brini- 
vasa Iyengar, for the Respondent, raised & 
preliminary objection that no appeal lay 
against an adverse finding, ‘as the result 


of the appeal was favourable to the 
Appellant. 
«Мт. P. Somasundaram, for Mr. Р. 


'Narayona Миги, for the Appellant, contend- 
ed that as the finding may operate as res 
judicata unless sot aside he was entitled 
to appeal. 

OMINI plaintif sued for & 
declaration that the adoption was invalid. 
The District Judge found that the adoption 
was proved but was made without authority, 
but that the suit to declare its invalidity 
was barred as the adoption had come to 
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the knowledge of the plaintiff more than 
six „years `before the date of suit. Although 
the duib was dismissed an appeal has been 
preferred on behalf of the 2nd defendant, 
the adopted boy, against the finding that 
the adoption was invalid for want of 
authority in the widow. The anit haying 
been dismissed, the 2nd defendant had no 
right of appeal against the finding. It is 
suggested in his behalf that it may operate 
as res judicata against him unless it is aet 
aside. There is, in our opinion, no foundation 
for this contention. See the observations 
of their Lordships of the Judicial Oom- 
mittee in Ran Bahadur Singh v. Lucho Koer 
(1) and also in Parbaty Debi v. Mathura Nath 
Bamerje (2) The question dealt with 
in Ranganatham Ohstiy v. Lakshmi Ammal 
(3) does not arise here and ibis unnecessary 
to consider that decision. The appeal is 


dismissed with costs. 
Appeal dismissed, 


ott n О. 801 (P. 0.)) 121. A. 23; 4 Ber. Р. O, 608; 
ur 202. 
2» dnd. Ooa, да 40 O. 20, 16 0. W. N. 877, 16 
Q. L. J. 9. 


(8) 21 Ind. Oas 15; 14 M. L. T. 189; (1918) M. W. 
N. 600: 26 M. L. J. 879. 


NAGPUR JUDICIAL COMMISSIGNER’S 
- COURT. 
Биоокр Ога АрРРЕА No. 274B or 1913. 
Angust 22, 1914. 

. Present; — Mr. Stanyon, A. J. О. 
BHIORAJ— PLAINTIFT— APPELLANT 
versus 
NARAY AN— Davenpant—Respompayt 
Reguiratwn, object and affect of —Emecution—Adov'e- 
sion by legal repreesntatioe— Who ts logal respreeen. 


“tative — Valid: ity of 
Registrati 


on is intended to be & contemporaneous 
publication of а transaction as а guard against subse- 
quent fraud and alteration. Itis not in the least 
necessary for the purposes of registration that tho 
legal re should be the heir of the 
deceased executant. It is sufficient if he has 
authority, express or implied, to admit execution of 


of а deed is something different 
from the validity thereof, and from the value of 
the title of the executant tothe property affected 


registered against any person 
inthe same wuy esa decree may be given agains 
опе person and поё against apother. 
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T, the executant of a deed, left two children в boy 
and a girl, both under the p of her hus- 
band. T having died bafore registration, her husband 
as guardian of the boy, 'erronoously believed" to bo 
tho heir, admitted execution at the time of regis- 
tration. The legal heir of T wan the girl. 

Held, that the deed was duly presented by a 
person guthorixod to present it and tho registration 
‘was valid. 

Appeal against the decree of the District 
Judge, Akola, dated the 4th April 1918, 
confirming that of the Monsif, Khamgaon, 
dated the 5th November 1912. 


Mr, F. W. Dillon, for the Appellant. 
Mr. V. T. Deshmukh, for the Respondent. 


JUDGMENT.—In this case technicality 
has defeated justice in the Courts below 
because the law has been applied in & way 
opposed to common sense. The suit was 
brought to enforce a deed of mortgage, dated 
the 17th March 1907, for Вв. 161 by one 
Musammat;Tulsi, the wife of Yado Teli, in 
favour of the plaintiff. Certain fields were 
mortgaged by this deed. The debt was pay- 
able with interest at 24 per cent. par annum 
on the 9th December 1907. The deed was 
presonted for registration by the plaintiff on 
the 16th July 1907. Before this date the 
executant Musammat Tulsi died, and,.in 
response to & summons issued by tho register- 
ing officer, her husband, Yado Teli, as 
guardian of his minor son Narayan, deacribed 
as the hein ofthe deceased, appeared as her 
representative. He admitted execution of 
the deed and the receipt of the full considera- 
tion stated in the deed. The registering 
officer also satisfied himself that Narain 
was a minor and the recognized heir of the 
deceased. Thereupon the document was 
registered and was accepted by every one 
concerned as duly registered. 

On the 25th March 1912 the present snit 
was filed, and Rs. 328 were claimed as ‘due 
on the bond. The defendant originally 
impleaded was the minor Narayan. His 
father and natural guardian is said to have 
disappeared, and his mother’s sister Gopi 
was pat forward as his guardian, Sitaram, 
the husband of Gopi, professing to be on 
bad terms with her and, therefore, living 
apart from her. The absence of Yado opened 
the way for &.denial of execution of and 
consideration for the -bond. But before this 
it ws urged that Musammat Tulsi had, 
left a daughter Mathuri who was her heir, 
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and Mathuri was added asa defendant. She 
is a minor, and Gopi appeared as her 


guardian also. Thus was Yado relieved of 
the necessity of facing his admissions and 
statements before the registering officer. 
The plea was now taken that Tulsi having 
inherited the fields in dispute frém her 
father, they became her absolute tatate under 
tbe Bombay School of Hindu Law, and would 
descend as he siridhan. Therefore, Mathuri 
and not Narayan was her heir, and their had 
been no valid registration of the mortgage- 
deed. This preposterous quibble has actually 
succeeded in the Oourts below, who have 
dismissed the suit on the ground that the 
bond, being in law unregistered, is inadmis- 
sible in evidence for the purpose ‘of relief 
against tle mortgaged property. The plain- 
tiff hes appealed and, of course, the appeal 
must succeed. 


The lower Appellate Court describes the 
bond as an instrument that “has rot been 
registered as against Muthuri.” The expres- 
sion seems to involve some misapprehension. 
Documenta are not registered agatnst any 
person їп the same way as а decree may be 
given against one person and not against 
another. Registration is intended to be a 
contemporaneous publication of a transaction 
ав а guard against subsequent fraud and 
alteration. Where an executant cannot, ог 
dods not, appear, at the registration, it is 
necessary that some one should appear for 
him. Such person is called the legal repre- 
sentative. It is not in the least necessary for 
the purposes of registration that such legal 
representative should be the heir of the 
deceased exeoutant, Itis sufficient if he has 
authority, express or implied, to admit 
execution of the deed. That alone is suffi- 
cient to justify registration though an admis- 
sion in respect of the consideration is usually 
added. Registration will be effected, even 
if consideration is denied, upon execution 
being admitted. When Tulsi died she deft 
two little children, a boy Narayan anda 
girl Mathuri, both under the guardianship 
of her husbend, Yedo. This husband had 
full anthority to admit, for the purposes af 
regustraiion that Tulsi had executed the deed. 
He did so but at that time he and all others 
concerned were under the misapprehension 
that Narayan was the heir of Tulsi: so Yado 
acted as the guardian of Narayan, In fact 
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aud in law he was also at that time the 
guardian of Mathuri. "The conjecture of the 
District Judge that Yado admitted everything 
on behalf of Narayan because he considered 
the payment of his own debta, included in the 
bond, а pious obligation on his son, and that 
he would have said something else as the 
guardian of Маі, is a purely gratuitous 
assumption, orediting Yado with a knowledge 
of Hindu Law for which there is no justi- 
fication. The question whether Tulsi had 
+ executed the deed was a question of fact ва to 
which Yado had to tell the truth, and there 
is no reason to suppose that, having admitted 
execution for Narayan he would have denied 
it for Mathuri. It would indeed under- 
mine the operation of the law of registra- 
tion, and upset titles for the benefit* of 
dishonest persons, if deeds, registered on 
admissions of execution made by the ac- 
cepted heirs and legal representatives of 
deceased executants, for the time being 
were to fall into the category of unregis- 
tered documents upon somo other persons 
establishing better claims to the estates of 
such executants. Suppose Musammat Tulsi had 
herself -appeared and made the admissions 
that Yado did. Would the registration of 
the deed have been any the less valid if some 
person evicted her from the mortgaged 
property thereafter by proving & better 
title? It is clear that the registration of 
a deed is something different from the 
validity thereof, and from the value of 
the title of the executant to the property 
affected by the deed. I hold that the ad- 
mission of execution made by Yado was 
all sufficient for the purposes of registration, 
and the validity thereof is not affected 
by his error that his minor son rather 
than his minor daughter, had ° inherited 
the mortgaged estate. Assuming that the 
registering officer erred in taking Yado’s 
admission of execution, quoad guardian of 
Narayan, instead of quoad guardian of 
Mathuri, that was only an errorof procedure 
which would not invalidate the registration. 
Iam fortified in the view I take by the 
decisions in Sah Mukhun Lal v. Sal Koondun 


Тай (1), Muhammad Ewasy. Ві Lal (2); - 


and Pakras v. Kunhammed (3). The case of 


а) 2 L А. $10; 24 W. R. 76, 15 B. L, R. 228. 
(2 1 A- 465 ut p. 473, DEN О. J, 438; 4 LA 
POS. 


Mujib-un-niesa v. Abdur Rahim (4) is not 
an authority the other way The document 
in that case was presentod for registration 
by a person whose authority to present it 
аз ап agent of the executant, had ceased to 
exist by the death of his principal. Their 
Lordships of the Privy Council held that the 
power and jurisdiction of the registering 
officer only arises when he is invoked by 
& person in direct relation to the docu- 
ment, and that requirement had not been 
complied with in the case before them. The 
registration was, therefore, not merely irregular 
and valid, bué illegal and a uullity. The 
Board expressly distinguished this case from 
their previous decision above quoted and in no 
way overruled the latter. In the present case 
the deed was duly presented by a person 
authorized to present it, and the registering 
officer, having satisfied himself ofits execution, 
registered it, as indeed he was bound to do. 

The appeal is affirmed. The decree of the 
lower Appellate Court is reversed, and the 
case is remanded for a decision on the merita. 
The appell ni will be given the usual refund 
certificate. Other costs here: ной hitherto 
will follow the result. 

Appeal accepted; Case remanded. 

' (4) 28 А. 238; 11 М.І. J. 58; 3 Bom. L. B. 154 
28 І. A. 16 (P. 0.), 5 О. W. N. 177. 


^ MADRAS HIGH COURT. 
Sxcoxp Отүги Arrasar No. 26 or 1914. 
December 7, 1914. 
Present:—Mr. Justice Spencer and 
Mr. Justice Napier. 
THIKKILLATH TARAWAD KABANA- 
VAN AKD ANOTHRR—DLAINTIFFS—AÀPPRLLANTS 


versus 
VADAKKA CHATHIBIKATH MANOHU 
NAIR AND OTHRRS—DREFENDANTS— | 
RrsrospzxrS, 

Landloid and  ienami—Malabar | Law— Kudima 
tenure—Ejectment, right of, when arises—PFailero to 
perform oa) vues — Fo fetture—Denal of landlord's title, 
schether suf&cient. 

The mere denial of the landlord’s title will not work 
a forfeiture of that tenancy. 

A landlord’s power to recover the land and io oust 
the tenant in Кылап jenmam demises, is limited to 
cages in which the tonant omits to perform the 
services for the performance of which the grant *mas - 
mado, 
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Second appeal against the decree of the 
Court’ of the Subordinate Judge of South 
Malabar at Palghat, in Appeal Suit No. 462 
of 1918, preferred against that of the 
Court of the District Munsif of Alathur, in 
Original Suit No. 141 of 1912. 

Mr. 4. S. Venku Aiyar for Messrs. T. R. 
Ramachandra Iyer and Т. В. Krishnaswamt 
- Iyer, for the Appellant.—The assertion by the 
defendants of a je»mam right is quite 
inconsistent with the existence of the relation- 
ship of landlord and tenant. It, therefore, 
worked a forfeiture and the landlord is 
entitled to eject. Exhibit V on which the 
defendants base their kudima jewmam demise 
is not genuine. : 

Mesara. O. V. Anantakrishna Iyer and Т. 
K. Govinda Atyer, for the Respondents. The 
ludima jenman tenure is forfeitable only 
for failure to perform the services. Second 
Appeal No. 987 of 1904. The genuineness 
of Exhibit V was not disputed in the Court 
of first instance. ; 

JUDGMENT.—The plaintiff sought to 
eject the defendants on the ground that 
their assertion of jenmam right in bwo 
deeds one of partition and one of mortgage 
worked a forfeiture. In Second Appeal 
No. 987 of 1904 Benson and Wallis, JJ., 
agreeing with the Distriot Judge .of North 
Malabar held that a landlord's power to 
recover the land and to oust the tenant in 
kudima jenmam, demises is limited to 
cases in which the tenant omite to perform 
the services for the performance of which 
the grant was made. This view is in 
accordance with the description given of 
this form of tenure in Chapter XIII of 
Moore's Malabar Law. We think that the 
plaintiff has failed to make out that he 
had a right to eject the defendants by virtue 
of their denial, if any. A further point has 
been taken that Exhibit V on which the 
defendants rely for proving that their 
tenure was of the species called айта 
jenmam or kudima jenmam was not 
genuine, but its genuineness was evidently 


not disputed in the District  Munsifs 
Court. а * > а 
The appeel fails and is dismissed with 


posts of the bth and 6th defendants. 
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NAGPUR JUDICIAL COMMISSIONHR’S 
OOURT. 
Saoonp Суп, Apemat No. 425 or 1918. 
July 28, 1914. 
Present:—Mr. Batten, Orra. J. C. 
Afusammai AMBA—PtamtTorr—APPELLANT 


versus 
SHEORAM—Derenpart—Raspox Dent. 

Central Provinces Tenancy dct (IX of 1883), s. 04 
—Ejectment, meaning — of— Wrongful bui — peaceful 
possession with intention of eacindéng the rightful 
holder. 

Ejectment in section 04 of the Central Provinces 
Tenancy Act means a dispossession, that is to say, 
a loss of possession through some aot of the defendant 
wi ich was taking of possession with the intention 
of exoluding the plaintiff. Force inoludes in cases of 
this sort the moral equivalent of farce. 

Thus, & person who takes bui peaceful 
possession, and «hen asked to give up possession by 
the rightful holder, refuses to do mo, must be held to 
eject tho rightful holder, provided his declared 
intention is to retain possession permanently. 

Ganpat v. Trimbab, 8 Ind. Oas, 61; 6 N. І. В. 97, 
referred to. 


Appeal against the decree of the Divisional 
Judge, Nagpur Division, dated the llth April 
1918, confirming that of the District 
Judge, Chanda, dated the 9th August 
1912. 


Mr. M. V. Abhyankar, for the Appellants. 
Mesares. J. Mittra вла Waman Rao Gharpure, 
for the Respondent. 


JUDGMENT.—The findings of facta are 
ihat ihe plaintiffs, or rather their mother, 
their predecessor, sub-leased their occupancy 
fields, by в lease which expired on the 14th 
February 1908. Prior to the expiry of the 
Bub-lease the defendants, the landlords 
evicted the sub-tenant, and when the 
plaintiffs demanded possession they refused 
to give them possession. The last date of 
refusal is given in the plaint as the 10th 
April 1909. The suit for possession was 
instituted on the 8th July 1911. The lower 
Courte have dismissed the suit as time 
barred, with reference to sectiun 94 41) of 
the Oentral Provinces Tenancy Act. In 
appeal it is urged that the plaintiffs, in the 
circumstances stated above, were not 
ejected within the “meaning of sub-section 
(1) of section 94; the plaintiffs, it is 
argued, were not in physical as opposed 
to legal possession, and so were not 


“dispossessed and not ejected. The learned 


Divisional Judge has referred to the 


e 
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judgment of Skinner, A. J. O., in Ganpat v. 
Trimbak (1), as defining ejeotment. In that 
' oase the landlord took possession with the 
tenant’s consent, and it was held that the 
tenant was not ejected within the meaning 
of section 94. The meanings of the words 
eject? and ‘evict’ were discussed, and it 
was remarked that in sestion 92 "the 
words ‘ejectment’ and ‘ejected’ * * 
* seem to be used to denote wrongful and 
forcible dispossession.” The meaning in 
section 94 (1) is clearly the same as in 
section 92. с 

On the findings of fact the appeal, in my 
opinion, must fail, and the reasoning of 
the learned Divisional Judge appears to 
me to be correct. It ія to the effect that a 
person who takes wrongful but peaceful 
possession, and when asked to give up posses- 
sion by the rightful holder, refuses to do во, 
must be held to eject the rightful holder, 
provided his declared intention is to retain 
possession permanently. Jt .appears to me 
that ejectment in section 94 means a dis- 
possession, that is to say, a loas of poaseasion 
through some act of the defendant which was 
a taking of possession with the intention of 
excluding the plaintiff. This is what hap- 
pened here. Force includes in cases of this 
sort the moral equivalent of force, and what 
happened was that the defendanta were in 
wrongful possession on the expiry of the 
sub-lease, and, when asked to give up posses- 
sion, by their conduct evinced the intention 
of remaining in forcible possession. The 
retaining of poasession certainly amounted to 
ejection as soon as there was a refusal to 
restore possession, even if it did not pre- 
` wiously do во, 

For these reasona I dismiss the appeal with 
coats. 

Appeal dismissed. 

(1) 3 Ind. Oas. 51,5 N. L. R. 97. 
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ALLAHABAD HIGH COURT.” 
Ехаосттон Sgooxp Оту Arrear No, 1150 
or 1914, 

January 13, 1915. 
Present:—Mr. Justice Chamier. 
CHATAB PALMAN AND AKOTHRR— 
JUDGMENT-DBRTORS——APPELLANTS 

TOTSUS % 
PREM NATH TEWARI amp ANOTH8R— 


DEORES-HOLDERS— RESPONDENTS. 

Oil. Procedure Code (Act V of 1908), s. 48-—~Minor 
—Eatension of period of lamitation—Lwmitation Act 
(ІХ of 1908), s. 6, applicability of. 

Section 6 of the Limitation Act, 1008, serves only to 
extend, for the benefit of minors, periods of Hmitation 
provided by the Act itself, it does · not extend the 
period of limitation provided by section’ 48 of t 
Code of Civil Prooedars 1728. , 

Jhawdw v. Mohan Lal, 128 P. К. 1804, Ramana 
Redd: v. Babw Redd:, 18 Ind. Cas 58 87 М. 186, 13 
M. L. T.79, 1018) M. W. М. 114 24 M. L. J. 96, 
approved of 

Мото Badashie v. Visajt Raghunath, 10 B 586, nob 
approved of. 

Exeoution second appeal from the decision 
of the Subordinate Judge of Gorakhpur, 
dated the 30th April 1904, reversing that of 
the Munsif of Bansi. 

Mr. G. Г. Agarwala, for the Appellanta. 

Mr. Iswar Saran, for the Respondents, 

JUDGMENT.—This appeal arises out of 
proceedings taken to execute a decree obtain- 
ed on May 22nd 1901 by the respondenta, 
who were at the time and still are miuors. 
Their guardian made several applications for 
execution of the decree which were granted, 
the last of them being made on February 
6th 1912, and ultimately dismissed on Decem- 
ber 8rd 1919. The present application was 
presented on May 27th 1913, +. e., a few days 
after the expiration of 12 years from the date 
of the decree. One of the grounds on which 
the application was contested’ and the only 
ground with which we sre concerned now 
was that further execution of the decree is 
barred by section 48 of the Code of Civil 
Procedure. The Munsif decided this ques- 
tion in favour of the judgment-debtors-appel- 
lanta but the Additional Subordinate Judge 
decided it against them, following the deci- 
sion of the Bombay High Oourt in Moro 
Sadashio v. Visas Raghunath (1). In 
the case cited the Bombay High Oourt 
pointed out that section 7 of the Limi- 
tation Act of 1877 served only to extend, 
for the benefit of minors, periods of limi- 
tation . provided by that Aot, but they 
| (1) 16 B. 686, _ 


> 
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held that section 280 of the Code of Civil 
Procedure must give. way to the general 
principle that time does not run against a 
minor. In Jhands v. Mohan Lai (9), 
ihe Punjab Chief Court declined to 
follow the decision of the Bombay High Court 
апа quite recently in Ramana Reddi v. Balu 
Reddi (3), in a case arising under section 6 of 
the Limitation Act of 1908 and section 48 of 
the Code of Civil Procedure of 1908, the Madras 
High Court followed the Punjab decision and 
declined to follow that of the Bombey High 
Court. I prefer the view taken by the 
Punjab and: Madras Courts. Section 6 of 
the present Limitation Act, like section 7 of 
the Limitation Act of 1877, serves only to 
extend, for the benefit of minors, periods of 
limitation provided by the Act itself, indeed 
atrictly speaking it refers only to periods of 
limitation prescribed by the first Schedule to 
the Act. Section 48 of the present Code of 
Civil Procedure, like seotion 230 of the Code 
of 1882, recognizes certain exceptions io the 
general rule which it lays down, but it 1nakea 
no exception in favour of minors. I know of 
no general law, apart from section 6 of the 
Limitation Act, which lays down that mino- 
. rity із а ground of exemption from the 
operation of the Law of Limitation, As Sir 
Meredyth Plowden said in the Punjab case, 
the present question may be a casus omissus, 
but if so, it is the business of the Legislature, 
not of the Courts, to provide for it. Apert 
from the actual wording of section 6 of the 
Limitation Act there are great difficulties in 
engrafting on section 48 of the Code of Civil 
Procedure the rule laid down in the Juimita- 
‘tion Act. If any extension of the period of 
12 years is to be allowed, how much is to be 
allowed and from whatdate is the extension 
tobe calculated? An extension’ of three 
, years only will not meet all cases and yet 
the Limitation Act does not allow an exten- 
sion of more than three years after the minor 
attaina his majority. It appears to me that 
it would be pure legislation to hold that 
section 48 of the Code of Civil. Procedure 
“does not apply to this case or to hold that 
minors, situated as the’ present respondents 
are, can claim an extension of the period 
“prescribed by it sufficient to enable them to 
take out execution after they attain their 


nfhjority. 

(2 128 P. В. 1804. 

(8) 18 Ind. Oaa. 586; 37 M. gee Da L T, т 
(1918) М. W. N, 114, 24 М.І. J, 
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For the reasons given by the lower Appel- 
late Court it is impossible te hold that the 
present application for execution is one to 
reatore or revive the last previous application. 
Indeed the respondents put forward no such 
contention before me. 

In my opinion the regpondents’ present 
application for execution shonld have been 
dismissed. I allow this appeal, reverse the 
decision of the lower Appellate Court and 
restore the order of the first Court dismissing - 
the ‘application. The respondents will pay 
the appellanta’ costs in all three Courts. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Srooxp Отӯп, Appsat No. 304 or 1918. 
July 15, 1914. 
Present:—Mr. Hallifax, A. J. О. 
HARIA-——DIPERDANT— APPELLANT 


versus 
MANAKOHAND—P.arerirr— 
RESPONDERT. 

Evidence ‘Act (I of 1872), к. 82 (2)—Statement by 
deceased scribe of a bond as to marks (nishani)- z 
executant, admiæibiity of. 

The bond in suit purported to be executed by three 
persons who were all dead. The of each of 
them was rcpresonted by an irregular scribble such 
as might be made by an illiterate person, and 
each of these marks there was the statement that 
it waa the mark (maham) of one of tho executanta, 
tho name being given in each case. Tho scribe and 
ihea wituesses were also dead. Tho whole 
of the bond including the statement as фо the marks 
was proved to be in the handwriting of the deceased 
scribe by the evidence of his father, a bond-write: 

Held, that direct evidenco was to be found on the 
bend itself in the written statement made by the 
deceased scribe thatthe signatures were those of the 
persons whose names were written against them, and 
that thet siatomont was relevant under section 82 
(2) of the Evidence Act, having been made by tho 

docoased scribe in the ordinary course of his business 
as bond-w riter. 

Appeal against the decree of the Dtstrict 
Judge, Narsinghpur, dated the 20th February 
1913, reversing that of the Subordinate Judge, 
Narainghpur, dated the 25th October 1912. 

Mr. G. P. Dick, for the Appellant. 


The Hon’ble Sir Bipin Krishna Bose, for 


the Respondent. 


JUDGMENT.—The plaintiff, who is re- 
spondent in this Court, sued on в mortgage- 
bond, dated the 29th of September 1892, 


purporting to be exeouted by three persona 


. 


“that the bond, that is, 
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who are all now dead. The signature of each 
of them is represented by an irregular sorib- 
ble auch as might be made by an illiterate 
person, and against each of these marks 
there ів the statement that it is the mark 
(nishani) of one of the executants, the name 
being given in each case. These three 
statements are in the same hand-writing as 
thatof the rest of the bond. That is proved 
by the statement of Bhagwandas, Brahmin 
(Р. W. No. 1), who describes himae!f as a bond- 
writer, to be the hand-writing of his deceased 
son, Ramdayal. Не stated in the first Court 
presumably all of it 
that was not obviously in a different hand- 
writing, was in that of his son, and this 
might well be held to include the statement 
that he was again called in the lower 
Appellate Conrt to make, that the names of 
ihe executanta were also written by his 
воп. Beth attesting witnesses also are dead, 
and the signature of each of them has been 
satisfactorily proved to be in his hand- 
writing. 

The mortgage sodüred a debt of Ha. 900, 
and it was stipulated that this sum was to 
be repaid on the 3rd of May 1901 and till 
it was repaid, the mortgagee was to remain 
in posseasion of the property and appropriate 
all the profits. in lieu of interest. The 
mortgagee has- actually been in possession 
under this agreement ever since. Of the віх 
defendants one only appeared to defend the 
suit ` He is the son of one of the executanta 
and the grandson and nephew of the other 
two, and he said: "I.know nothing about 
the execution of the bond in suit by my 
father. Harbans was my grandfather and 
Mulli was my uncle. They died, but when, I 
cannot Bay. Plaintiff is in possession of the 
land claimed. I have got no means to 
redeem the mortgage even if proved." 

Apart then from the formalities required 
by sections 68 and 69 of the Evidence Act, 
it gpemm clear that the genuine nature and 


the validity of the document have been fully - 


proved, having regard to the definition of 
proof in section 4 and the rule of 
common sense enurfeiated in ‘section 114 
of that Act. Oompliance with those 
formalities is, however, necessary. In the 
first Court it was held thatthe last of those 


- prescribed by section 69, proof that the sig- 


natures of the ostensible executants were the 


‘signatures of the persons named, had not 
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been carried out, because there had been no 
attempt to prove who wrote the names, which 
appear against the marks which are the sig- 
natures of the executante. Ав has already 
been pointed out, there was some evidence on 
this point. The deficiency, such as it was, 
wos, however, made good in the lower Appel- 
late Court, and it was there held that suff- 
cient proof of the execution of the bond had 
been given to satisfy the requirements of sec- 

tion 69. Against this finding the defendants 
have appealed. 

On the line of reasoning adopted in Abdulla 
Paru v. Ganasbai (1), Lam satisfied that 
there is evidence on the record directly tend- 

-ing to show that the signature marks on the 
document were made by the alleged ere- 
cutants, and that, therefore, the finding of the 
lower Appellate Court that that fact is prov- 
ed cannot now be assailed. That direct evi- 
dence is to be found on the bond itself in the 
written statement made by the deceased 
£oribe that the signatures are those of the 
persons whose names are written against 
them. That statement is proved by the evi- 
dence of Bhagwandas (P. W. No. 1.), and it 
is relevant under section 82 (2) of the Evi- 
dence Act -because it was made by the 
deceased Ramdayal inthe ordinary course of 
his business of a bond-writer. For the ap-' 
pellants it is objected that there is nothing 
to show that Ramdayal was a bond-writer. 
The evidence on the point is certainly not 
atrong, because the point was never raised, 
but I consider it to be sufficient.” He was the 
son of в bond-writer, who appears to regard 
the writing of this bond, by him as quite in 
the ordinary course of affairs, and the writing 
‘and the manner and. the terms. of the 
bond are all evidence of ita having been 
written by в- professional bond-writer. In 
the absence of evena suggestion to the con-; 
trary, I hold, therefore, on this evidence that 
the bond was written by Ramdayal in the 
ordinary course of his business. This find- 
ing, given under séotion 103 of the Civil Pro- 
cedure Oode, makes the written statement of 
Ramdayal in regard to the persons by whom 
the signatures on the bond were made relevant 
under section 82 (2) of the Evidence Act. 
There are many strong reasons for believing 
that statement to be true, and absolutely none 
for believing it to be false, and it has been 


(1) 11 В, 000, 
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accepted as true Љу the Judge of the lower 
Appellate Court. The finding that due exe- 
cution of the mortgage-bond has been proved 
must, therefore, stand. 

The defendants have also appealed against 
the decision of the lower Appellate Court 
that the plaintiff is entitled to a decree for 
sale on the mortgage, contending that it is an 
usufroctuary mortgage and the plaintiff 19 
entitled only to remain in possession until 


they choose to redeem, which they can do at. 


any time on payment of Rs. 900. The ques- 
tion is an open one, but the plaintiff is will. 
ing to concede the point for the purposes of 
‘this case, provided thatthe question of his 
right to sue for sale hereafter, if he should 
desire to do во, is not thereby made res jud«- 
odia and that this right to retain possession 
till redemption, which the defendants admit, 
is clearly stated. He has in fact realised 
that his suit . was ill-advised, ав the 
right to possession of the land is worth 
now agreat deal more than Rs. 900, and 
the property is not transferable except under 
his mortgage, being an ocoupanocy-holding. 
To force a sale and obtain re-payment. of his 
debt would be entirely against his own in- 
terest, but having once launched the suit he 
was of course bound to appeal against the 
finding of the first Oourt that the mortgage- 
bond was never duly executed. It appears 
that on that finding the defendants ware 
foolish enough to take forcible posseasion of 
the holding, and that the plaintiff has now 
recovered possession by a suit under the 
Specific Relief Act and has also recovered 
Ra. 140 as mesne profits. On the announce- 
ment of the decision that the mortgage- 
bond was duly . proved, the parties have 
agreed that the decree of the lower Ap- 
pellate Oourt shall be set aside and that 
in lieu thereof a decree shall issue declar- 
‘ing that the mortgage-bond in воњ was duly 
executed and that the plaintiff is entitled to 
hold possession of the mortgaged property 
till redemption, and ordering that each party 
shall pay its own costs throughout. A decree 


will issue accordingly. 
` Decree acoordengly. 
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LOWER BURMA OHIEF COURT. 
Sgooxp Огт. ArpaaL No. 352 ор 1914. 
February 15, 1915. 
Preseni:—Mr. Justice Parlett. 

MA NGW HE AXD OTHSRBS— ÁPPELLANTE 
versus 
MA THA HLAY —HRs8POXDRXT. 
Aortgage-deed —Provimo» sxtinguishing right of 
redemption if right not emercised tvithin two years, 

‘ook of. 

id T н ned provided that if the mortgagor 
failed to redeem within two years, the morigageos 
had s right to treat the transection as e sale, and 
further that ifthey did not wish so to treat it, they 
could cell upon the mortgagor to redeem at once and. 
that the was bound to do so, but if he 
wore unable to do so, the right of redemption would 
be extended indefinitely: 

Held, that ss soon as the two years had elapsed 
without the mortgagor oxercising her right of redemp- 
tion, that which was a mortgage in ite inception 
became an absolute sale from the beginning, finally 
с the transaction between the parties as in the 
case of an ordinary mortgage by conditional sale, 

Thumbwusamy Aloodelly v. Homatn Вонлћер. 1 M. 1; 
2 L A. 241; 8 Suth. P. О. J. 198; 8 Ваг. P. О. J. 631, 
referred to and followed. . 

Mr. Palit, for the Appellants. 

JUDGMBRENT.— Respondent sued to 
redeem 15.59 acres of land mortgaged to 
the appellants for Ra. 800 оп 14 May 
1904. The mortgage-deed stipulated that 
the land should be redeemed within two 
years, but the plaintiff set up a-subsequent 
agreement whereby her right of redemp- 
tion was kept alive. This she failed to 
prove, and both Оопгів decided the case 
upon & consideration of the meaning and 
effect of the terms of the mortgage-deed, 
but whereas the Sub-Divisional Oourt in- 
terpreted them as putting an end to the 
mortgage, the Divisional Oourt held the 
contrary. The passage in its judgment 


runs :— 

"It (the deed) does contain a simple 
clause that failure of redemption after 
two увага autotnatidally passes the title to 
the land. On the contrary, it provides for 
a series of alternatives which the parties 
may adopt, and it seems to me to have Been 
the intention of the parties that there should 
have been some formal declaration of the 
course of conduct they desired to adopt. 
The mortgagee could either call on the 
mortgagor to redeem at once, and if he 
could not do so might take over the land 
or if he did not wish to take over the land 
and the mortgagor could not redeem, then. 
the right to redeem became prolonged 


5 . 
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indefinitely. In a вло where there is any 
doubt about the effect of penal clauses 
in the mortgage-deed, the deed should be 
construed in favour ofthe mortgagor Bo as 
to keep alive tho right of redemption. In 
the present case neither party appears to 
have taken any action at the expiry of the 
term of tbe mortgage. Matters were 
allowed to drift until the suit was filed 
and the Jand to continne to appear in the 
assessment rolls as. subject to mortgage and 
to be assessed in the name of the mortgagor. 
The conclusion to which I come, is that it 
was never intended that the clauses relat- 
ing to the right of redemption in the 
mortgege-deed should operate to extinguish ' 
that rigbt without some further act of the 


M 


This is by no meansclear that the Divi- 


sional Court should, under Order XLI, rule ' 


27, have admitted in evidence the certified 
copy of an авяеватепі rol from which it 
drew the conclusion that the land con- 
tinued to be asseased in the name of the 
mortgagor. Аё апу rate the extremest in- 
_ference which - could . possibly be drawn 
from this assessment roll for the year 
1907-08 was that at the time it was prepared, 
the land mortgaged had been reported to 
the Revenue Authorities as having become 
the absolute proparty of the original mort- 
gagees. Ав this was only the second year 
after they allege it had become her property, 
the delay was not very unusual. It is, 
however, very significant that the plaintiff 
made no attempt to show that the records 
of any of the six subsequent years contained 
similar entries. 

The document, after referring to the 
mortgage as one for two years,  prooeedá 
‘when the term expires I will redeem: 
should I not do so, let the mortgagees, if they 
so desire, take the land outright for the 
aforesaid Bum of Ha. 800; if they desire me 
to redeem at once, I will do so; or if 
they do not desire to take the land out- 
right and I cannot redeem and we say 
“let us wait,’ then *let the land be re- 
deemable upon payment of the money after 
whatever lapse of time.” These terms do 
not appear to me to provides number of 
alternative courses which could be followed 
at the choice of the parties, but rather a 
series of consequences which would ensue 
in a fitod*order, To bogin with, for the 
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first two years the mortgagor had an ір- 
defeasible right to redeem. After that 
period, ifahe had not exercised her right, 


‘the mortgagees had a right to treat the 


transaction as a sale. If they did not wish 
sq to treat it however, they could call upon 
the mortgagor to redeem at once and she 
was bound todo so; butif' under these 
circumstances she was unable to redeem, 
the time for redemption would be extended 
indefinitely. That extension could only come 
about if the mortgagees declined to exercise 
their right of foreclosure: that right was 
theirs as soon as two years had elapsed 
without the mort r exercising her right 
of redemption. Thereupon,” to quote the 
words of the Privy Council in Thumbusamy 
Moodelly v. Hossain Rowthen (1), “that which 
was а mortgage іп its inception was to become 
an absolute sale as from the beginning; finally 
closing the transaction between the parties, 
as inthe case of an ordinary mortgage 
by conditional sale.” I consider that no 
further act of the parties was required to 
extinguish the right of redemption, nor 
was any formal declaration of the oourse 
they desired to adopt, and that the decision 
of the Sub-Divisional Court was correct. It 
is restored and that of the Divisional Court 
reversed. Respondent will pay appellants’ 
costs of this appeal. 
Appeal allowed. 

ea ш p. 240; 3 Buth. P. О. J. 


(1) 1M. 1; 2 
О. J. 58 


) 1; 
106; 8 Bar. P. 





MADBAS HIGH COURT. 
Бкоонр Огт, АррРвА1з Nos. 409, 1064, 1987 
то 1951, 1953 то 1999 amp 2001 то 
2008 o» 1912. 

: December 9, 1914. 
. Preeeni;— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

Sowcar Lodd GOVIND DOSS 
KRISHNA DOSS VARU—Duraypayt 
—APPALLAMT 
сө} aus 
GUBRAM OHINNAPPA NAIDU axp 
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Madras Hetates Land Act (I of 1908), a 18, c1, 8, 4 


enpense—BHite of wells given free of rent by Гой Шота. 
Oomidoratwa—Brdbated ront, tf olaiacbh, 
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Section 13, clause (8), of the Madras Eetates Land 
Act I of 1008, has no retrospective operation. 

A valid contract to pay rent аё enhanced rate oan 
bo presumed from peymenta ai that rate for 40 years. 

Where a landlord set apart s considerable area of 
land for the digging of wells for irrigating the lands 
in respect of which enhanced ratoa are claimed and 
charged no rent for the aree so set apart, he must be 
deomed to have contributed to the cost of tho wells 
dug by tenants on that ares, though at their expense, 
and such contribution is sufficient consideration for a 

_ contract to pay rent ab enhanced rate. 

Aramugam Ohetti v. Raja Jagaveera Hama Venkalee- 
toara Ettappa, 28 M. 444, 16 M.L. J 202; ӨМ L T. 76 
and Raja Kumara Vexlata Perumal v. Ramudu, 27 
Ind. Oas. 688; 28 M. L. J. 81; (1915) M. W. N. 132; 17 
M. L. T. 129, followed. 

Arumagam Ohetti v. Raja Jagareera Rama Veakates- 
ата Ettappa, 8 Ind. Ова. 880, 9 M. І. T. 76; 35 М. 
184, distanguished. 


Second appeals against the decrees of the 
District Court of North Arcot in Appeal Saits 
Nos. 100, 177, 104, 108, 109, 111 to 122, 124 
to 133, 183 to 138, 140 to 142, 144 to 167, 
169, 171, 176, 178 to 180, and 182 to 
184 of 1911, preferred against those of the 
Court of the Revenue Divisional Officer, 
Chandragiri, in Summary Suits Nos: 702, 779, 

` 706, 710, 711, 713 to 724, 726 to 735, 737 to 
740, 742 to 744, 716 to 769, 771, 773, 778, 
780 to 782 and 814 to 816 of 1910, 


FACTS.—These suits were filed by the 
ryots of Kammapalli in the Narayanayanam 
taluk against the defendant, the mortgagee 
with possession of the said taluk, under 
section 99 of the Madras Estates Land 
Act, I of 1908, t compel him to grant a 
proper рана. The tenants alleged inter 
aka that the defendant had no right to 
recover enhanced rates for wet crops raised 
on manacart laud with tho aid of wells dug 
nt their expense. The defendant mainly 
contended that the sites of the wells, which 
were poramboke, were given by bim free 
of rent for the digging of the wells, that 
as such he had contributed to the coat of 
such wells, that enhauced rates were, there- 
fore, legally olaimable by him, and that 
the tenants had been paying the said enhanced 
rent for the last 40 years and so could 
not go behind the said payments. The 
Court of first instance held that the land- 
lord was not: entitled to levy enhanced 
rates as the wells had been dog at the 
sole expense of the tenanta. On appeal 

` the District Judge concurred with tho Head 
+ Assisthut Collector. The defendant thereupon 
appealed to’ the High Oonrt, 

Mr F. C. Seshachariar, with Moasrs, R. 
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Badagepachariar, K. Bhashyam Aiyangar and 
О. Narasimhachariar, for the Appellant:.— 
The District Judge erred in construing 
section 13 of the Madras Estates Land Act. 
That section ia not retrospective. Raja 
Kumara Venkata Perumal v. Ramudu(1). The 
tenants having paid rents at the rate 
claimed for the last 40 years, a contract to 
pay at that rate ought to be presumed. 
The landlord having given the site of the- 
wells free of charge, he must be deemed 
to have contributed towards the construction 
of the wells and во it is quite competent 
to him to claim an enhanced rate of rent. 

Mr. P. Nagabhushanam, for the Respond- 
ents :—The wella had been dug at the 
tenants’ sole expense. The landlord is, there- 
fore, not entitled to claim any enhanced 
ront for the improvements. Consequently 
there is no consideration for the promise to 
poy enhanced rate presumable from 40 years’ 
payment. The sites of the wells are so 
insignifleant in value that their free grant, 
even if true, cannot be adequate as con- 
sideration. 

JUDGMENT. 
S. A. No. 409 of 1912. 


Navies, J.—The queation that arises in 
this appeal is whether in the circumatancea 
cf this case the semindar is entitled to 
charge enhanced rates for crops grown with 
the aid of well water. The District Judge 
has considered the matter solely with 
reference to section 18, clause 3, of the 
Madras Act I of 1908 and has assumed 
that that section applies to improvements 
made prior tothe Act. It had been decided in 
Raja Kumara Venkata Perumal v. Ramuds (1) 
that that clause has no retrospective opera- 
tion. The farther point decided in that 
caso -was that a valid contract to pay 
enhanced rate could be presumed where the 
rate had been paid for в period of 60 yeara 
or so. The reasoning of the District Judge 
cannot, therefore, be accepted and it has only 
to be considered whether there was a valid 
contract in this case, that is 0 say, whether, 
although the ryois did in fact dig the wells. 
utilised for irrigating the crops, the land- 
lord did or did not contribute something 
towards the construction of the wells which 
would in law amount to a consideration for 


(1) 37 Ind. Cas. 688, 28 M. L. J. 87; (1015) М. W. 
N. 192; 17 M. L. T, 129. 
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a contract to pay enhanced rates. It is 
admitted that the sites occupied by the 
wells have never been charged with rent 
and that they are entered in the estate 
accounts a3 poramboke. The Distriot Judge 
takes the view that as there isa term in 
the pazita under which the ssmindir is entitled 
to charge rent for that land, he cannot set 
up that the abstention to charges rent was 
the consideration. We cannot accept this 
view. Undoubtedly в vonsiderable area 
though made up of small plots has been 
rendered unenltivable' by the construction of 
a number of wells within it and admittedly 
if that area had -not. basen setsapart for 
wells, the ssmindar would have been entitled 
to receive rent from any cultivating tenant 
in resppot of it. By handing over that area 
to the ryots for the construction of wells 
he has in our opinion contributed to the 
созё of the wells and such contribution is 
good consideration for the contract set up 
by him. It is admitted by the ryots that 
they have been paying these increased rates 
for about 40 years; and on the principle 


enunciated in the case above quoted and- 


based on the judgment of Subrahmania 
Aiyar, J., in Arumugam Ohetti v. Raja 
Jagavesra Бата Venkateswara Httappa (2), 
it would be open to us to presume con- 
sideration for the contract. This case is, 
however, в stronger one, for there is definite 
evidence of that consideration. Wo, there- 
fore, hold that the proposed patta is not 
invalid on that ground. In this view it is 
not necessary to decide the other point 
raised, namely, that there is in fast no 
enhancement, though we may observe that 
the decision in Arumugam Cheis v. Raja 
Jugaveera Hama Venkatenrara Ейарра (8), 
relied on, does not seem to usto be appli- 
cable to the present case. Wo, therefore, 
reverse the decision of the District Judge 
and hold that the patta tendered is a 
prapor раќа. The plaintiff will *pay the 
costa throughout. .- 

The decision in this case governs Second 
Appenl No. 1064 of 1912 and the other cases 


"posted with it. е 
'  Bapasrva Aryan, J—Iconcur, | 
ag Pee allowed. 
m 28 M. Mk 15 M. L. J. 
194 9 M. L. T. 86. 


4) 8 Iud. баз 880; 86 
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-agrosment was void, in that it 
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ALLAHABAD HIGH OOURT. . 

First AePgAL Frou Оврьв No. 176 o¥ 1914. 

January 12, 1915. - 

Present:—Mr. Justice Оћашіег and 
Mr. Justice Piggott. 
POTHI RAM AKD oTaars—Deraxpanra— 
APPELLANTS 
vergus 

Musammat (SLAM FATEMA AXD orsans— 

PLAINTIFFS —HESPONDENTS. 

Gontiact Act (IX of 1872), к. 27—Restraini ol 
trade—Landlord allowing cattle market to be held 
on his land sn return af toll, whether trading — Agi oe 
ansat not to hold markst to 83И cattle оњ partwular 
Gays, whether void. . 

А. landholder who, in return for market tolls or 
fees, allows a cattle market to be conducted on 
his land, is not thereby exorcising tho trade or 
cattle. 

Therefore, anagroement betweon tho owners of two 


e 


‘neighbouring lands to the effect that п market for 


sale of cattle shall поё be held on tho samo day on 
the lands oí both of them, is not void under section 
27 of tho Oontract Act. 

First .appeal from- an order of the 
Additional Subordinate Judge, Bareilly, 
dated the Ist of September 1914. 

The Hon'ble Dr. Тау Bahalur Ворт, for 
the Appellants. 


JUDGMENT.—The question raised by this 
appeal is the applicability of the principle 
laid down in section 27 of the Indian Contract 
Act (ТХ of 1872) to the circumstances 
of this particular case. It is alleged that 
the defendants, who are land-holders, had 
entered into a contract with certain 
neighbouring land-holders as to the holding 
of markets on their respective lands. The 
plaintiffs sued for enforcement of this 
contract and for damages. The first Court 
threw out the case on the finding that the 
was on 
agreement restraining the defendants from 
exercising a lawful profeasion, trade or 
business, and that consequently. ib was not 
necessary to go into any of the other 
questions raised by the pleadings. The 
lower Appellate Oourt has reversed this 
decision and remanded. the case for trial 
on the merits. ‘The question is whether 
the owner of land entering into an agreement 
with the owner of neighbouring land, to 
the effect that a market for sale of oattle 
shall not be held on the same day on tho 
lands of both of them, is entering -into 


“an agreement which is void under s&ction 


27 aforesaid. Ib seems to us that a land- 


. 
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lord who in return for market tolls or 
бов, * allows" 8 cattle market to be conducted 
on his land ia not thereby exercising the 
trade’ or business "of selling cattle. If he 
is exercising any business at all he is 
. exercising the business of a land- holder, 
and the agreement on his part not to allow 
his land to be used for some particular 
purpose on some particular day is not an 
agreement restraining him from ereroising 
a lawful profession, trade or business. These 
considerations are sufficient to dispose of this 
-appeal. It is accordingly dismissed. 
Appeal dismissed. 
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MADRAS HIGH COURT. 
Ruooxp Orriu Арриаг 1297 or 1913. 
December 22, 1914. 
Preseni:—Mr. Justice Sankaran Nair and 
Mr. Justice Seshagiri Aiyar. 
UDAYALC--—PLADITIFY——-À PPELLANT 


А versus 
А. L. А. R. В. M ARUNACHALA 
ОНЕТТТАҢ AND OTHERS—D BFENDANTS— 
RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 4, 12— Custom 
wot to pay rent fo) land remaining fallow— Terms s» paita 
that no reat is chargeable on lands allowed to Ив fallow, 
swhether improper—Tasa on palmyras, when payable. 

A beniant U bonad to- pey y rent upon every portion 
of his holding, whether cultivates it or not, but is 
subject to any custom which may be proved to exist 
in perticular looahties. 

Where, therefore, a custom not to any 
rent for the lands which aro allowed to lie fallow 


is not improper. 

agu Chetts v. ‚ Bhaskara Ssthupaths, 0 Ind. Cas, 41; 
9 м. CLT 191; пм) ГИ. W. N. 6; Kadir Mohideen 
v. Alagappa Ohettiar, 12 Ind Оаа, 566; (1911) 2 N. 
W.N ed. 


Ind. Oas. 675; 26 M. L. J. 575, followed. 

Prima facie, atenant who pays rent for a land should 
not be taxed twico ovor for trees standing on the 
land unless he derives special banefis from them. 

Therefore, & separate tree tax on palmyres should be 
levied only when they are tapped for toddy, and not 
when they merely put forth spathes. 


Second appeal against the decree of the 
District Court of Hamnad at Madura, in 
Appeal Suit No. 897 of 1011, preferred 
against that of the Court of the Bub. 
Collector of Ramnad, in Summary Suit No. 


. 884, А 
"Arunachellaem Chattiar v. ve Muthayanas Thevoaw, 5 


CASES. [1915 


FACTS.—The suit was by a tenant for the 
grant ofa proper pata by the landlord. The 
points in dispute were whether the landlord 
was entitled to levy rent on lands allowed to 
remain fallow for a season, and whether a 
tengnt was liable to pay tax for paimyra trees 
standing on land for which rent is being 
paid and if so, from what period of time, whe- 
ther from the time they are tapped for toddy 
or at any previous stage. The Sub-Collector 
of Ramnad held that a custom existed in the 
Ramnad semindari іо which the suit lands 
appertained for tenants occasionally to allow 
a portion of their holding to remain fallow 
and for the landlord not to charge rents for 
such portions and that the landlord was 
entitled to levy tree tax only from the time the 
trees were tapped and that till then he was 
entitled to rent for the land alone. On appeal 
the District Judge held that though the 
custom set up was true it was unreasonable, 
that the tenant was liable if he negligently 
allowed the land to remain waste and that 
the tenant was liable to pay tree tax from 
the time the trees put forth spathes. The 
tenant appealed to the High Oourt and the 
landlord also filed в memorandum of oroes- 
objections. _ 

Mr. A. Sundaram, for the Appellant:— 
The cases relied upon by the District Judge 
have no application to the facts of the present 
case. There is nothing unreasonable in oc- 
casionally allowing & portion of a holding to 


The tenant will be 
bound to pay tax for trees only if he derives 


, any benefit therefrom. 
by the tonants existe, a term іп a palta to that effoct | 


Mr. S. Sundararaja Iyengar, for the Respond- - 
euts:— Under section 4 of the Madras Estates ` 
Land Act the tenant ia bound to pay rent оп 
every portion of his holding, whether he 
cultivates it or not: Nagu Олан v. Bhaskara 
Sethupatht (2), Kadir Mohideen v. Alagappa 
Chettvar(8) and Second Appeal No. 445 of 1912. 
The tree tax was payable from ө. time, the 
trees became fit for topping by putting forth 

spathes. 

P PJUDGMENT.— The plaintiff who is a ten- 
ant sued for the grant of a proper patta to 
him by the landlord. He took various objec- 
tions to the one tendered by the defendant 


(Exhibit VI). The Sub-Collector mcdifled 
Bi 25 Ind. Oas. 675; 28 M. L. J. 575. 
WM 9 Ind. Cas. 47; 9 M. І. T. 101; (1011) 1 M, 


‚6. 
(8) 12 Ind. Osa. 096, (1011) 2 M. W. М, 894. 


Vol. KX VIT) 


UDAYAL t. ABUNAOHALA CHETTIAR, 


ita terms in some respecte. On appeal, the 
Disiriot Judge reversed that decision with 
reference to two of the disputed terms. This 
second appeal and the memorandum of objeo- 
tions relate to them. 

The firat point for decision is whether 
waste dry lands included in a tenant’s holding 
are not chargeable with rent. The Sub- 
Collector, after discussing the evidence in the 
саве, came to the conclusion that it is the 
custom inthe ssminders of Ramnad not to 
charge any rent for lands which are allowed 
to lie fallow by the tenant. The District 
Judge on appeal accepts this finding and says: 
. "The evidence shows that waste has not been 

charged before:” However, he considered it 
to be unreasonable that the tenant should be 
at liberty to allow lands to remain üncultivat- 
ed and directed the patta to be amended “so 
as to make it clear that waste should be 
charged only if due to the ryots neglect.” 
We are unnble to agree with this conclusion. 
There is nothing unreasonable in a tenant 
occasionally leaving a certain portion of 
his holding uncultivated. Prima facts the 
tenant would be very anxious to culti- 
vate every field included in his paka. 
1% is more to his interest than to that 
of the landlord to do so. If any portion 
af hia holding remains waste, it must be 
due to circumstances beyond his control. 
The defendant’s Vakil has not asked us to 
provide against allowing lands to remain 
waste for a number of years continuously. 
That by itself would be evidence of 
wilful default for which provision, if claimed 
by the landlord, may have to be made. Such a 
question does not arise for deoision before us. 
The suggested amendment by the District 
Judge would lead to a great deal of abuse. It 
is not possible to predicate accurately what 
would amount to wilful default or neglect 
on the part of the ryoi ; this clause would 
lead to unnecessary litigation and to the 
@mbitterment of feelings between the land- 
lord and the rya. Ав regards docided 
cases, in the case of Nagu Chestii v. Bhaskara 
Sethupuths (2), relipd upon by the District 
Judge, the question as to whether by the 
custom of the semindari the tenant can 
allow & portion of his holding to remain 
` occasionally uncultivated was not considered. 
No such custom was apparently set upor 
found in that case. The other decision 
relied upon by the District Judge is that 
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of Kadir Mohideen v. Alagappa Chettiar (8). 
In that case all that was decided was 
that a clause imposing liability on the 
tenant to pay rent on waste land if cultivated 
by him was reasonable. Apparently the 
waste land was not included in the holding 
‘and the provision to the effect that if 
the tenant encroaches upon neighbouring 
waste lands of the Jandlord and cultivates 
them he should pay #rva, ів & very proper 
provision. On the other hand in Arunachellam 
Ohetiar v. Muihayanas Thevan 1), which 
related to the Ramnad semindari, the learned 
Judges came to the conclusion that there 
was nothing unreasonable in the  cnátom 
which gave liberty to the tenant фо allow 
a certain portion of his holding to remain 
occasionally uncultivated. In Second Appeal 
No. 445 of 1912, althongh the decision 
wns with reference to lands in the same 
semandart, the learned Judges did not 
consider any question of usage. 


In the argument before us section 4 of 
the Estates Land Act was: relied upon as 
indicating that the tenant is bound to 
pay the rent upon every portion of his 
holding, whether he cultivates it or not. 
This general provision is subject to any 
custom that may be proved to „exist in 
partionlar localities. On the whole our 
conclusion is that the decision of the Sub- 
Collector is right and that the ‘District 
Judge's suggestion to amend the patta 
should not be upheld. 


The second point argued relates to tree 
tax, t.e., tax on palmyras. In the рівіп 
it was admitted by the tenant that it was 
usual to pay the tax for the palmyra 
trees which are tapped for toddy. Having 
regard to this admission the Sub-Collector 
came to the conclusion that until a tree is 
tapped the landlord is only entitled tothe 
rent upon the land on which the tree grows 
and thathe is not entitled to any tróe tax. 
The District Judgo on the other hand 
has come to the  oonolusion that- the 
moment that а palmyra tree puts forth 
spathes, it should be taxed. We think 
this is not correct. Prima faciethe tenant 


“who pays rent for the land should not be 


taxed twice over unless he derive, any 
special benefit from the trees standing on 
the land. This is the oorrect view having 
regard to the provisions of seotion 12 of 
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ihe Estates Тапа Act, which reserves 
considerable rights to the tenant in the 
trees growing on his holding. 

We must, therefore, reverse the decision 
of the District Judge on the two points 
mentioned above and restore that of the 
S8ub-Collestor. This disposes of the memo- 
randum of objections as well. Appellant 
will have his costs in this and in the 
lower Appellante Court. 

~, Appeal allowed. 


ALLAHABAD HIGH COURT. 
Вксохо Orvin АрркАг, No. 65 ar 1914. 
January, 22, 1915. 
Presegi;—--Sir Henry Richards, Kr., Chief 
Justiço, and Justice Sir P. О. Banerjoe, Кт. 
WILAYAT ALI KHAN лир ANOTHESR— 
PrIAISTIFFS— ÁÀPPELLANTS 


versus 
GHANI KHAN акр xxozusR—DEPENDAXTS 
—HagPox pants. 

dps ee filed in Subordinate Judge's Court but 
heard and decided by Iunsif—Jurisdiction of Bubor- 
dinate Judge to hear appeal. 

А suib was filed in the Oourt of the Subordinate 
Judge, bub was subsequently transferred to tho 
Court of the Munsif who heard and decided it. On 
-appeal the District Judge transferred the case to the 
Subordinate Judge to hear tho appeal: 

Held, that the Bubordinate Judgo һай jariediction 
‚ to hoer tho appeal, 

Second appeal from the decision of 
the Subordinate Judge of Farrukhabad, 
dated the 25th of July 1913. 

Dr. В. №. Sen, for the Appellanta. 

Mr. Gulsari Lal; for the Respondents. 


JUDGMENT.—The first contention rais- 
ed in this appeal is that the learned 
Subordinate Judge who heard the appeal 
was_not competent to do во. The besis 
of this contention is that the suit when 
originally filed was filed in the Court 
of the Subordinate Judge having regard 
to its valuation, Subsequently the jurisdic- 
tion ‘of the Munsif to hear suits of that 
value was extended and the suit was 
accordingly transferred to the file of the 
Munsif. It is admitted that the case 
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was never tried by the Subordinate Judge. 
An appeal from the decision of the 
Munsif was presented in tbe Court of 
the District Judge who transferted it to 
the Subordinate Judge, and the learned 
Subordinate Judge heard the appeal. 
There can be no doubt that the appeal 
from ihe Munsif’s decree lay to the 
Oourt of the District Judge and that 
the District Judge was competent to 
transfer it to the Subordinate Judge. 
Upon auch transfer being made the 
learned — Subordiuste Judge had ful 
jurisdiction to hear the appeal. There 
was nothing to preclude the Subordinate 
Judge from hearing the appeal and the 
mere fact that at one time the plaint 
had heen presented in his Court does not 
take away his jurisdiction to hear the 
appeal. 

The next point urged raises a question 
of fact which ia concluded by the finding 
of the Court below. 

The appeal, therefore, fails and is dis- 
missed with costa, including in this Court 
fees on the higher scale 

Appeal dismissed. 


MADRAS HIGH COURT. 
Civit Eavisiox Parrrion No. 889 or 1914. 
January 6. 1915. 
Treseni:—Mr. Justice Spencer and 
Mr. Justice Seshagiri Atyar. 
SIVAGNANA DESIKA GNANA- 
SAMBANDA PANDARASANNADHY-— 
PETITIONER 
versus 
Тнк Нохосвдвге тне ADVOCATE- 
GENERAL or MADRAS—Respoxpant. 
Ciril Procedure Code (Act V of 1908), э. 92— Sche. 
suit for framing and for appoiniméent of a oom- 
autis of supervision, after removal of trustee— Death of 
trustee—Cause of action, if survites against successor- 
18-0ffce. 
` Wicks during the pendenay of а suit instituted by 
the Advocate-General against tho trustee of certain 
devestanams for his removal оп the ground of 'mis- 
management end breach of trust and for the  setile- 
ment of a scheme and the appointment of a com. 


- muittes of superyislon, the dofendant diod: 


Held, that the cause of action survived against tho 
sucoessor-in-office of the deceased defendant and 
that he was rightly brought on record, inasmuch as 
. = e 7C 
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tho plaint contained avermenta to the effect that 
thore- hed boen systematic mismanagement of tho 
funds of the trust, that there was no means of 
checking what was depositedin the hwndials, that the 
sorvanta of the temple were’ making fortunes out of 
it, that there was в large surplus income every усаг 
which had to be properly employed and that the new 
defendant, tho present trustee, had also contributed 
to the previous mismanagement in his charactor of 
agent of tho doceased trustee—facts which would by 
themselvos be sufficient to found a suit for the 
. framing of а scheme. 

Per 8зЛади Aliyar; J.—In oonsidering whether the 
prayer for the settlement of a scheme is only 
ancillary to the prayer for the removal of the trustee 
or is the principal relief olatmed inthe mit, the faot 
that tho person who is said to have contributed to the 
prior mismanagement has succeeded to the trustes- 
ship is a factor to be taken into account. 

When the incomo of а temple is in exooea of ita 
orpenditure, the Advooate-General will bo well- 
&dvised in seeking the aid of the Oourt for the 
framing of & scheme for ths proper application of 
the surplus. 

In re Cantpder Charities, 18 Oh. D 810, 50 L. J. Ch. 
646; 45 L. T. 152, 80 W. В 496, followed. 

The relef by way of settlement of a schemo need 
not depend upon charges against the irustee-in-office. 
It is aufictent if mismanagement is averred and it г 


all that & proper scheme is necessary 
render the recurrence of Hin state of Ue 
impraoctioable. 


Petition, under € 115 of Act V of 1905, 
praying the High Court to revise the order 


. of the Court of the Subordinate Judge of. 


Mayavarnam, in Interlocutory Appeal No. 804 
of 1914, in Original Suit Nc. 10 of 1111. 


FACTS.—This civil revision petition arose 
out of a anit instituted by the Advocate- 
General of Madras in-the Court of the Sub- 
ordinate Judge of Mayavaram for the removal 
of. the Pandarasannathi of the Dharmapu ain 
didhinam from tho trusteeship of the decaséa- 
nans attached to the said аннат on the 
ground of mismanagement, for the framing 
of a scheme for the efficient managment of the 
said decastanams and for the appointment of 
& committee of supervision. During the 
pendency of this suit, the defendant died and 
ів» successor in office, the petitioner, was 
brought on record by the Subordinate Judge 


in the room of the deceased. Against the 


order so bringing him on record the petitioner 
preferred this civil tevision petition. to the 
High Court. 

Messrs, T. Rangachariar and Nallasivan 
Pillai, for the Petitioner:—The cause of 
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a scheme must depend on charges against the 
trustee in office and as there are по much 
charges against ihe present trystes and as 
the last incumbent is dead, there 18 no cause 


, of action as against the present trustee. 


“action did not survive against the present, 


pettioner. ‘The acts of the petitioner as 
agent could not be charged against him as 
trustee. 


Мозагв. M. О. Purthasaratht Iyengar and 
B. Mithi Mudalsar, for the Respondent: :—Pre- 
sence of п large surplus income ія by itself 
sufficient cause af action fora suit to frame 
a scheme. Here, however, various charges of 
mismanagement are brought forward and 
necessity ія shown for a scheme: In re 
Campden Charities (1). Upon the allegations in 
the.plaint the canse of action did survive 
against the petitioner and he was properly 
brought on record. 


JUDGMENT. 


Seaxcer, J.—The suit was brought by 
the Advocate-General under section 92 of the 
Code of Civil Procedure against the petitioner's 
predecessor-in-office nnd one of the reliefs 
asked for was the settlement of a scheme for 
the efficient management of the devastanams 
and the appointment ef a commitee of super- 
vision as a check upon the trustee. 

I am satis&ed that in making the petitioner 
a party to the вішё the lower Court committ- 
ed no illegality or materia] irregularity and 
that there was no defective exercise of 
jurisdiction in its order so as to call for опг. 
interference in revision. It is further clear 
from paragaph 8 of the plaintiffs state- 
ment of 20th August 1911 and from para- 
graphs 8, 9, 18 (g), 15, 20 and 23 of the 
plaint that this suit was not brought solely 
on account of the personel mismanagement 
of the petitioner's predecessor. 

The petition is dismissed with costs. 

Sersan Алтав, J.—I agnee. Before 
dealing with the question raised by Mr, T. 
Bangachariar that the cause of action against 
the deceased trustee does not survive against 
his successor-in-office, it haa to be noted that 
certain specific allegations of , misfeasance 
and breach of trust are made in the 
plaint against the petitioner, while he 
was acting as agent of the decoased 
trustee in respect of the suit temple. It 
may be, as contended for by the learned 
Vakil, that the. petitioner’s conduct as agent 
should not be charged against hifi as 


(1) 18 Oh. D..310, 50 L. J, Ob. 646, 451, T. 152; 90 


The relief regarding the Pumas of W.R. 496. 
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trustee.” At the same time, in considering 
whether the prayer for the settlement of в 
scheme is only ancillary to the one for the 
removal of the original defendant or was the 
principal relief claimed in the suit, the fact 
that the person who is said to have contribut- 
ed tothe prior mismanagement of the devasta- 
nam hes now become the trustee, is a factor;to 
be taken into &ooouut. Apart from this, I am 
satisfied that the cause of action as stated 
in the plaint does survive against the peti- 
tioner. In the earlier portion of the plaint 
there is а general allegation that the funds 
of the temple have been misappropriated. In 
paragraph 9, it is stated that since “the 
assumption of trusteeship by the original 
defendant "the affairs of the devastanam 
have been drifting rapidly from bed to 
worse.” This statement is intended to show 
thata general scheme is necessary to stop 
further -malversation of the temple funds. 
Paragraph 12 saya that the temple has 
a surplus of Ha. 26,000 annually. If the 
Advocate-General came to Oourt with this 
one allegation and asked for the settlement 
of a scheme for the utilisation of the surplus 
income, he will be within his rights under 
section 92 of the Oode of Oivil Procedure. 
In Inve Oampden Charities (1), the Court of 
Appeal pointed out that the fact that the 
surplus income was being applied in а par- 
ticular manner was not a& reason for not 
framing & proper scheme regarding its appro- 
priation. The same rule must hold good in 
this country. When the income ofa temple 


is in excess of its expenditure, the Advocate-. 


General will be well advised in seeking the 
aid of the Court for a scheme for its proper 
employment. Consequently in во far as the 
allegation in paragraph .12 of the plaint 
is concerned, the relief for the settling ofa 
scheme will survive against the successors 
of the original defendant. The statement in 
- paragraph 18 (g) was supplemented by the 
plaintiff on the 20th August 1911. This is 


undoubtedly a part of the plaint. In the, 


subsequent statement, there i8 & distinct 
allegation that the specific instance is only "an 
illustration of the systematic mismanagement 
which calls for the settlement of the scheme.” 
On this averment, it is impossible to argue 
that the cause of action does not survive 
agairt the petitioner. Paragraph 15 of 
the plaintis even stronger. It complains of 
the want of means “for ghecking what is 
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deposited in the hundials.” That can only 
be done in & properly framed scheme. In 
another place, the plaint charges that other 
servanta of the temple “are also making 
fortunes out of the devasianam." This allega- 
tion is made witha view tothe framing of 
а scheme. I have, therefore, no hesitation in 
holding that the cause of action at least in 
regard to the relief olaimed in paragraph 
25 (e) survives against the petitioner. 
The prayer for the removal of the original 
defendant must be struck ont. I cannot accede 
to the contention of Mr. Rangachariar that 
the relief by way of setting a scheme must 
depend upon charges against the trustee-in- 
office. If the Advocate-General alleged that 
the affairs of the temple were mismanaged 
by a deceased trustee and that in order to 
render the recurrence of such a state of 
affairs impracticable it is necessary to have 
& proper scheme, he is entitled under the 
Code of Civil Procedure to seek the aid of 
the Court: That I take, in substance, is what 
he asks the Court to do by bringing the 
petitioner on recordin place of the deceased 
trustee 


І am, therefore, of opinion that the order 
of the Subordinate Judge isright. The peti- 
tion must be dismissed with costa. s 

Petition dismissed. 





ALLAHABAD HIGH COURT. 

. Ввоожр Отуп, АррвАг No. 420 or 1913. 
Мау 37, 1914. 
Present:—Justioe Sir George Knox, Кт. 
RAM NABRAIN-——DRWFENDANT—-À PPRLLANT 
versus 
BEHARI ляр org-mas—PraArvTIEFRG— 
HaugPONRDENTS. 

Provincial Insolvency Act (III of 1907), к. E Diet (d) 
—Insolosai, «whether can swa io seb a side decises 
agaynst him. 

An insolvent is not prevented by reason of section 
20, clauso (d), of Act III of 1907, from insticuting, 
defending or continuing any suit or other legal pro- 
ceeding relating to а decree ggainst him. 

Second appeal from a decree of the Addi- 
tional Subordinate Judge of Cawnpore, con- 
firming that of the Munsif of that place. Е 

FAOTS.—Ram Narain, appellant, ob- - 
tained an ez parte decree against ihe re- 
spondent, Behari, on the basis of a promissory 
pote on the 16th of August, 1910. Ip 
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execution of the decree, Ram Narain arrested 
Behari, who, in order to obtain his release, 
made an application to the District Judge 
to be declared insolvent. He was declared 
insolvent on the 19th of November 1910. 
Subsequently he instituted the present suit 
to have it declared that the вг parie decree 
obtained against him was fraudulent and the 
promissory note on which it had been 
obtained was a forgery. The defendant 
pleaded that the promissory note was & 
genuine transaction and the decres was 
not tainted with fraud. Не, further, pleaded 
that the plaintiffs having been declared 
insolvents were notentitled to maintain the 
suit. The Munsifdecided both the points 
against the defendant and decreed the suit. 
On appeal the Subordinate Judge confirmed 
the decision cf the Court of first instance 
and dismissed the appeal. The defendant 
thereupon appealed to the High Court. 

Mr. W. Wallach (with him Messrs. Howard 
and G. L. Agarwala), for the Appellant. 

Mr. R. Malcomson, for the Respondents. 

JUDGMEMT.—The plea which has been 
argued before me is ples No 1. And it is 
to the effect that the plaintiff having been 
adjudged an insolvent has no right to masin- 
tain the present suit against the appellant. 
In support of this argument I am referred 
to section 20, clanse (d), of Act Ш of 
1907. I hold that that clause does in no 
way apply tothe matter in dispute in the 
present case. Тһе matter in dispute is a 
decree, the property of Ram Narain, and in 
no way the property of Behari and Dhokal. 
There is, therefore, nothing to prevent 
Behari ond Dhokal from instituting, defend- 
ing or continuing any suit, or other legal 
proceeding, relating to this decree. The 
plea fails. No other plea waa argued be- 
fore me. Theappeal is dismissed with 
«osta. 


Appeal dismissed. 
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MADRAR HIGH COURT. 
Ograrsar Orvr, Soir Мо. 208 or 1914. 
January 25, 1915. 
Present:—Mr. Justice Kumaraswami Sastri. 
G. CUNNIAH ОНЕТТ1—Рглгкттри` 


versus 
О. ELAMANDA OHETTI axp OTHREB— 


= DEFENDANTS. 

Byectment, suit v—Posoession. under oal lease foi 
feed term, tf valid as dafenoe. 

Ib is not open to a purchaser of immovenble pro- 
perty to eject a tenant who is in possession under an 
oral agreement to lease for a fixed term which he can 
specifically onforoe, if tho purchaser had notice of 
the terms of the tenancy and he or his predecessor- 
in-tatle had accepted rent from the tenant on such 
a footing. 

Ittap v. Parangodan Nayar, 21M. 291; 8 M. 
L. J. 187, Baby Jawahir Kumari v. Chatterput Singh, 
20. L.J 348 and Simgheeram Poddar v. Bhagbat 
Ohandar Nandi, 6 Ind. Oas. 682, 11 О, L J. 548, 
followed. 


Sarat Chandra Ghose v Sham Chand Singh Roy, 


14 Ind Oas. 701, 39 C. 668; 18 О. L. J. 71, referred 
to 


Kurri Voerareddi у. Kuri: Bapireddi, 20 M, 396; 
1M L.T.158 (Е.В); 16 М. L. J. 895, explained. 

FAOTS.—First defendant was the owner 
of the suit property, portions of which were 
held by the defendanta Мол. 2 to 4 under oral 
leases from him. The plaintiff, having pur- 
chased the property and having been put 
into possession of only a portion of the same, 
sued the vendor and the tenants for recovery 
of porsession of the remaining portion thereof 
and for mesne .profits. The Ist defendant 
contended that he never agreed to hand over 
actual physical or vacant possession to the 
plaintiff, that the latter was entitled to collect 
the rents from the tenants in occupation and 
to eject them, they being only tenants-at-will, 
and that he had no cause of action as against 
him. Second defendant contended inter alia 
that in February 1914 the plaintiffs vendor 
agreed orally to lease the property in question 
to him fora term of five years, that he was 
in possession pursuant to the said agreement 
and that the plaintiff, having had notice of 
his title ander the said arrangement, was not 
entitled toejecthim. Kumaraswami Bastri, J., 
before whom the case came on the 25th 
September 1914, raised a preliminary issue 
whether the plea of the 2nd defendant dis- 
closed any defence. Argumenta were heard 
on this preliminary issue. i | 

Мт. К. Ramachandran, for the Plaintiff .— 
An oral agreement to sell conveys no interest 
in the property agreed to be sold, Kurri 
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Veerareddi v. Kurri Bapireddi (1). By analogy 
an oral agreement to lease also conveys no 
interest in the property agreed to be demised. 

. The suit in éjectment is maintainable and 
there is no valid defence thereto. 


Mr. V. Raghunatha батат, for the 2nd 
Deféndant, relied on Stngheeram Poddar v. 
` Bhagbat Ohunder Nundi (2), Ittappan v. 
Parangodan Nayar (3), Bibi Jawahir Kumari 
v. Ohatierpui Singh (4) and Sarat Ohundro 
Ghose ч. Sham Ohand Singh Ноу (5), 
and distinguished the саве of Kurri Veera- 
- reddi v. Kurri Baptredds (1). 


JUDGMENT.—The point raised by the 
preliminary issue is whether a person who 
is in possession of a certain property under 
ah oral agreement to lease for в specific term 
can be ejected at the instances of the purchaser 
with notice of the oral agroement. I amof 
opinion that it id not open to such & pur- 
chaser to eject & person who ів in possesgion 
under an agreement to lease which he can 
specifically enforce. The authorities seem to 
be clearly in support of this view. Although 
an agreement to lease, if reduced to writing, 
requires registration, the law does not prevent 
an oral agreement to lease properties. I$ 
haa been held that в valid agreement to lease 
may be made by & verbal agreement which, 
thongh void вв в lease, " aie bis oe 

вя «an agreement for a lease. ee 
Bingheeram Poddar v. Bhagbat Ohander Nundi 
(2). It is also clear that a person in 
possession under an oral contract of lease 
- which may be кее, arene 2: 
‘ected by a party to the contract. ap- 
de и Nayar (8), Bits Jawahir 
Kumari v. Ohaiterput Singh (4) and Sarat 
Chandra Ghose v. Bhayam Ohand Singh Roy 
(3) are the authorities directly in point. 

Tt is &wgued for the plaintiff that an 
agreement to Jense does поё convey any 
interest in immoveable property and that con- 
sequently on the analogy of Kurri Veeraredds 
v. Kurri Bagireddi(1), it can afford no defenco 
ig a Bulb in ejectment by one having & legal 
title. But. Kurri Veeraredds y Kurri 
Bapireddi (1) proceeds on gection 54 ofthe 


(1) 29 M. 886, 1 M, L. T. 158 (Е.В); 16 M. L. J. 
(2 
m 
4 


0) 


6 Ind Cae. 68% 11 O. L. J. 543. 
м. 201, 8 М. L. J. 187. 
Yo J. 848 


14 ind. Car. 701, 89 0. 663; 16 C. L.J. T1, 


= 
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Transfer of Property Act, which contains ап 
erpress-provision that a contract to sell does 
not convey any interest in immoveable pro- 
periy. There is no such clause in the section 
relating to leases and having regard to section 
91 of the Trusts .Act which enacts that 
"Where a person acquires property with 
notice that another person has entered into 
an existing contract affecting that property, 
of which specific performance 
enforced, the former must hold the property 

for the benefit of the latter to the extent 

necessary to give effect to the contract", 

I do not think I can hold that, where there 

ig no specific enactment providing that such 

an egreement does not cónvey any interest 

in the property as is provided in sec- 

‘tion 54 of the Transfer of Property Act, 

the вате principle should be applied to such 

cases.’ I do not think it necessary to extend 

the scope of the decision in Kurri Veerareddt 

v. Kurri Bapireddy (1) beyond the cases 

covered by section 54 of the Transfer of 

Property Act. То do во would be to enable 

the plaintiff to take advantage of his own 

wrong апа breach of contract,and it is unneces- 

B&ry to extend those provisions unless there is 

some specific legal enactment. 

Following I#appan v. Purangodan ' Nayar 
(3). Bibi Jawahir Kumari v. O ut Ringh 
(4) and Singhesram Poddar. v. Bhagbat Ohunder 
Nundi (2), I am of opinion that it is open to. 
fhe defendant to resist o suit in ejectment - 
if he can prove that there was an oral oon- 
tract to lease fora fixed term, that he was 
in pessession in pursuance of that contract 
and that the plaintiff or his predoceasor-in- 
title accepted rent from him on such footing. 
I find the preliminary issue against the 
plaintiff and frame the following additional 
155п6#:— 

* * 

The suit again came on for finnl hearing 
before Kumarswami Sastri, J., on the 25th 
January 1915 and was decreed with coats, 
the Judge holding that the contract set up 
by the 2nd defendant was not proved. 

i Suit decreed. 


could be © 
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LOWER BURMA OHIEF COURT. 
Firer Огуш. Appaan No. 12 or 1913. 

> February 8, 1915. ] 
Proeeni:—Bir Oharles Fox, Kr., Chief Judge, 

and Mr. Justice Hartnoll. . 
EBRAHIM AHMED MEHTER— 
Davyeapawt—APPELLANT 
versus 

В. ABDUL HUQ— Praintiry—Respom Dent. 

Limitation Act (IX of 1908), Sch I, Art. 85— ‘Mutual, 
open and ourrent account,” msaning of —Settled account, 
opening of. › 

For ап account to bo mutual, it is neocssary not 
only that one of the parties has received money and 
paid on nooonnt of the other, but that each of the two 
parties has received and paid on tho other’s acoount: 
oach party should be able to may to the other "I have 
nn &ooount against you." 

Phillipe v. Phi (1862) 0 Hare 471,03 E. R. 606; 
Padwick v Нити, (1854) 18 Beev. 515; 62 E. В. 225; 
°З L. J. Oh. 057; 18 Jur. 768; 104 R. R. 586; Hajoe 
Bysd Mahomed v. Musammat Ashi ufoonissa, 5 C. 750; 
6 О.І, B.112; Ram. Pershad v. Harbans BHrmgh, 6 0. 
L. J. 158, referrod to and followed. 

Whore an account has been settled up to & certain 
date, it lies on the party demring to re-open that 
aooount to aver some specific error in the account and 
to prove it. 

Parkinson v. Hanbury, (1867) 2 H. L. 1 at pp. 11, 18; 
36 L. J. Oh. 292; 16 L. T. 249, 15 W. В 642, referred 
io 4 


Mr. J. R. Das, for the Appellant. 
Mr. №. N. Burjorst, for the Respondent. 
JUDGMENT. 

Fox, C. J.—The suit from the decree in 
which this appeal is made was instituted 
by Mohamed Salay Naikwara on the 2186 
Angust 1909 against the appellant, Ebrahim 
Ahmed Mehter, чоп and executor of Ahmed 
Kassim Ariff, who died on the 2nd June 
1907. The respondent is the assignee of 
the decree in the suit. The plaintiff claimed 
Ra. 74,914-6-10 as being due on an agency 
account between him and Ariff, in the 
alternative he prayed for the account to be 
taken and for a decree for the amount found 
owing thereon. The plaint stated that the 
cause of action arose on the lst July 1907 
When the agency ceased. This dnte is 
admittedly wrong because the agency ceased 
onthe 2nd June 1907 when Ariff died. 
Sums were advanced to the defendant 
executor for funeral expenses of the deceased 
after his death, and the plaintiff collected 
some rente of houses which bad belonged to 
him. These should have gone into a 
separate account against the executor, and 
were not properly included in the account 
of Ariff, А ` 
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In any case all sums received and paid 
after the death of Ariff should have been 
the subject of a separate suit and conld 
not be allowed for in the present snit. 


Further, the date of the death of Ariff 
affords no starting point for a limitation 


“period under any article in the first Schedule 


to the Indian Limitation Act, ! 908, 


If Article 85 of the first Schedtle does no 
apply, it has not been contended that the 
plaintiff can recover samounta in respect of 
matters except such as occurred between 
the 21st August 1906 and the 2156 August 
1909 t.e. the period of three years before 
the suit was filed. No detailed statement 
amounts of receipts 
and paymeuts of the plaintiff between the 
91at August 1906 and the 2nd June 1907, 
after which interest on the amount then 
due could be the only charge, but it may 
be, taken that the amounts do not exceed 
the sum of Rs. 16,941-2-6, which the 
defendant ddmitted in his written statement 
to be due and for which а decree was 
given on the Ist August 1910. "This decree 
wns made by consent, and by it it was also 
otdered that an account be taken of the 
plaintiffs agency. The Ha. 10,041.9-8 wag 
paid in September 1910. The taking of the 
account extended over & very long time, 
notryithstanding the faot that the Oom- 
missioner knew the language in · which the 
accounts are written and translation of them 
was not necessary, he submitted his report 
on the Ist May 1912. The proceedings 
might possibly have been very much 
shortened and large expense might have 
been saved if before the taking of the 
account had commenced, allegutinns in the 
plaint which amounted to statements that 
the account between the plaintiff and Ariff 
had beer settled between them yeat by year 
had been gene into and decided. No account 
signed by Ariff could be produced: cot. 
sequently Article 64 could поё be relied or. 
The plaintiff, however, was ina position to 
show that Ariff had from time to time 
examined his accounts and һа. acknowledg- 
ed them to be correct. “If the Court had held 
that the account had been settled up to the 
end of 1904, it would have laid onthe 
defendant toaver some specific errorsin the 
&coount upto that time to entitle him to have 
the account before thai time opened up [see 
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Parkinson v. Hanbury (1). On the taking 
of the atcount the defendant insisted on 
every item being proved strictly, and 
contended, and still contends in appeal 
that no items should be sllowed ав proved 
which were not supported by vouchers. On 
the plaintiff's evidence before the Commissioner 
Т am of opinion that his accounts even up 
to the end of 1906 were agreed to as 
being correct, and the defendant was not 
entitled to have it before that time vouched 
for, and consequently that this objection 
on appeal isof nq force except as regards 
jtems between the let January and the 2nd 
June 1907. It does not seem necessary to 
enter into whether such last mentioned 
items have been proved or not. 


The substantial ground of sppeal was 
. that the claim was barred by limitation. 
The plaint was not framed on the basis of 
the suit being one "for the balance due on a 
mutual, open and current account where 
there have been reciprocal demands between 
the parties,’ nor, until the further hearing 
of this appeal, was there anything before the 
Courtto show which was the last item in 
the account which was admitted or proved. 
In going through the case after the first 
argument of the appeal, I found that the 
account in English which had been referred 
to in the argument was onthe face of it 
merely a synopsis, and that it could not be 
a current account ог a translation of anything 
entered in the plaintiffs books. The Advocate 
for the reapondent was consequently asked 
to have sufficient of the plaintiffs books, 
which had been before the Commissioner, 
translated to show what he relied on as 
proving that there wasa mutual, open and 
current account, and the item he relied on 
as the last item admittedor proved. This 
has been done, and I am satistied that 
the plaintiff kept regular books of 
account in the Guzerati language; and 
that he all along kept a current account 
of all transactions with or done on behalf 
of Ariff, and that such account was still open 
when Ariff died. An item of Re. 32 entered 
in his cash book on the 22nd May 1907 as 
a debit against Ariff for sundry small 
repeirs to hia houses or ап item of Ra. 504 
credited to him on the lst June 1907 is the 


(1) (1807) 3 H. L. 1 at pp. 11, 19; 86 L, J. Oh. 292, 
we 243, 16 W, В. 042. . 
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last item previous to his death entered 
in the cash book and carried to his ledger 
account. Even if the item of Rs. 32 was 
not strictly proved, the item of Rs. 504 is 
not disputed, and consequenity may be held 
to be admitted. 

The question, however, is whether the 
account was a mutual account where there 
have been. reciprocal demands between the 
parties” within the meaning of the Article 
relied on. 

The meaning of the Article and of Articles 
in previous Indian Limitation Acts dealing 
with mutual accounts has been the subject 
of much discussion in the Indian High 
Courts, and we have been referred фо all the 
reported decisions. The views expreased are 
not unanimous; the application of the Article to 
a particular case must be often a matter of 
difficulty. In regard to the words “where 
thare have been reciprocal demands between 
the parties,” Sir Charles Sargent in Narrandas 
Hemraj v. Vissandas Hemraj (2) said that 
literally construed, they would confine the. 
clause to those cases only in which both 
parties have, in the course of their dealings, 
made actual demands on one another, hut he 
thought that it conld not have been intended 
to restrict it to such cases. The words 
“mutual account,” however, have given rise 
to the greatest difficulty. 


It appears to me‘that light upon the 
meaning of the Article ів to be sought 
from the provisions of previous Indian Acts 
dealing with the subject. The first was 
Act XIV of. 1859, section VIII of which 
enacted that “in suits for belances of accounts 
current between merchants and traders who 
have had mutual dealings, the cause of action 
shall be deemed to have arisen at, and the 
period of limitation shall be computed from, 
the close of the year in the accounts of which 
there is the last item admrtted or proved 
indicating the continuance of mutual deel; 
ings; such year to be reckoned in tho 
acconnts.” It will be observed that this 
provision dealt with accounts ourrent 
between merchants and „traders only. In 
Hirada Basappa v. Gadigi Muddapa (3), 
Holloway, О. J., commented upon a provision 
haivng been adopted in India when a- 
similar provision in an old English Statute 


6) 


8 B. 184. 
6 M. H. O. H. 142, 
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which had been found mischievous had been 
repealed, by the 9th section of the Merchantile 
Law Amendment Act 1856, в few yeers pre- 
vious to the Indian Act. Aot IX of 1871 re- 
pealed in India the old English Statute of 21 
James the First, Chapter 16, but Article 87 of 
the second Schedule again made provision 
for one kind of open and ourrent acoount in the 
following words: “87: For the balance due 
on a mutual open aud currant account xhere 
there have been reciprocal demands between 
the parties,” the period of limitation was 


made three years from the time of the last’ 


item admitted or proved in the account. 


The provision in the Act of 1859 seams to 
clearly point to cases in which two merchants 
or traders, who are supposed to keep 
€ocounts, had accountsagainstoneanother. The 
Act of 1871 refers to one account only which 
must be that of the plaintiff who sues, but 
this doea not neceasarily exolude the view that 
the Article applied only to cases-in which 
each party has kept an account against the 
other. This Act extended a provision, which 
had previously applied to accounts between 
merchants and traders, io accounts 
between every description of persons, but 
the phraseology which has given rise to во 
much discussion was adopted. The source of 
the phraseology must, I think, have been 
the English Law; the words "mntasl" and 

"reciprocal demands” are those used by Mr. 
Justice Denison in a case referred to in 
Sergeant Williams’ Notes, to the old саве К 
Webber v. Tivil (4). * * 


The fact that there were mutual a&ooounte 
between the parties wasone of the grounds 
on which Chancery Courta exercised their 
equitable jurisdiction in regard to decrees 
for accounts to be taken, and in connection 
with the exercise of this jurisdiction it had 
to be decided what mutual accounts were. In 
Phillipe v. Phillips (5), Vice-Ohanoellor Sir 
G. J. Turner said: "I understand a mutual 
&cgount to mean, not merely where one of two 
parties has received money and раій it on so- 
countof the other, but where each of two parties 
has received and paid on the other’s account.” 

. 


(4) (1868) 2 Wms. Bannd 124 85 B. В. 843 ai p. 
848. А i 


(5) (1858) 9 Нато 471 =t p. 478; 68 E. В, 506. 
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In Райштїо& v. Hurst (6), case not unlike 
the present case, the Master of the Rolls, Bir 
John Romilly, said: "Mutual accounta gppear 
to me to be accurately defined by Sir George 
Turner in Pipe v. Phillips (5). They are 
not constituted by a person receiving moneys 
for and paying &nd-leuding moneys to his 
principal, or where the accounts simply 
consist in receipts and payments by the 
agent on behalf of and.to the principal. If 
the principal were also on his side, paying 
moneys on behalf of the agent, во that there 
would be accounts to be taken on both sides, 
then there would be croes-demands or a case 
of mutual accounts, but the fact relied on, 
that money was lent by the plaintiff to 
the defendant (in addition to the plaintiff 
having done various business for him) 
does not constitute. any ocese of mutual 
accounts. There is no allegation in this 
bill-(in equity) that the defendant principal: 
transacted any business forthe plaintiff (agent) 
or paid any sums of money on his account. 
If the case alleged had been that besides 
money being paid to the defendant, the 
defendant bad paid various sums of money on 
behalf of the plaintiff, for which the latter was 
accountable to the defendant, then the 
case of cross-payments and of mutual acoounta 
would have arisen, but this is not alleged 
on the face of this bill” ` : 

These decisions show very clearly what 
sort of acoounta were considered to be 
"mutual accounts” in Hnglisah Law: I 
cannot find that the correctness of the 
decisions has ever been questioned in the 
English Courts. The remarks of Pontifex, J., 
Musammat 
“unless each party oould 
have said to the other ‘I have an account 
against you, І do not see how these 
could be ‘mutual’ accounts,” appear to 
me to be in &ocord with these decisions, 
and to have been intended to express what 
they expreas. Sir Ashutosh  Mookerjee's 
judgment in Rom Pershad v. Harbama Singh 
(8) is founded on them. 

І would hold that for an account to be 
“ mutual" it must come within the defini. 
tion given by Vice-Ohancellor Turner in 


(5) (854) 18 вын: тоса и. R. 225, 23 L. J. Oh, 
857, 18 Jur. 763; .04 В. В. 586. 

4) УО. 760, 60. LR 102. 

t 8C L, J. 188. 
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Philetps v. Phillipe (5). In the present case 
I cannot find that there was any mutusl 
acooum, or that the plaintiff's was а mutual 
account. He was an agent who collected 
the rents of his principal’s houses, attended 
to and paid the expenses in connection with 
them, advanced him money, looked after 
business in which he was interested, and 
in fact he appears to have done all business 
matters for Ariff, byt I cannot find that 
Ariff ever did anything for the plaintiff ; 
it is not alleged that he transacted any 
business for him or that he paid any sums 
on his account. Ariff was not then in a 
position to say to the plaintiff “Ihave an 
account against you to be set off against 
your account against me." 

For these reasons I am of opinion that 
Article 85 of the first division of the first 
Schedule to the Limitation Act does not apply 
to the account on which the plaintiff sued, 
and consequently that the appeal must be 
allowed on the Ist ground of appeal. 

In hia written statement the defendant 
executor admita that he is executor of: his 
father, or in other words that his father’s 
estate was liable for Ra. 16,941-2-6, conse- 
quently the part of the decree dated the 
15th July 1910 which ordered him to pay 
the plaintiff that amount should stand, but 
the rest of that decree and the decree of 
the 30th August 1912 should, in my 
opinion, be set aside. 

The appellant asks for his costa of the 
suit, Ido not think he should be allowed 
them; he did not pay the Rs. 16,941-2-6 
which he admitted that his father’s estate 
owed the plaintiff, and the latter was forced 
to bring a suit. The large expense incurred 
in the suit was chiefly due to the line he 
took in requiring every item ір the 
plaintiff's account to be strictly proved. I 
would make no orderas to the costs of 
the suit. : 

The appellant is I think, entitled to 
receive from the respondent his costs 
of the appeal to be calculated on the 
difference between Rs. 16,941-2-6° and 
Ra. 67,912-14-2, 

HaxTXOLL, J.—TI concur. 


Decree. modified. 
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MADRAS HIGH COURT. 

Orvin Ravision Perros No. 418 or 1918. 
August 28, 1914. 
Preseni.—Mr. Justice Seshagiri Aiyar. 
МАЈЕТІ NAGARATNAM—Durexpant— 

PETITIONER , 


versus 
PACHIGOLLA RAMAYYA AND ANOTHER— 


Pranmmrrs—RaSPONDENTS. 

Civil Procedure Code (Act V of 1908), О. IX, т. 18 
and О. ХҮП, r.8, scope of—Court’s direction to be 
proeent—Defendant’s default and Pleader's reprosenta- 
tion of “no имітисііонк, “ effect of—Affidarit wn- 
contradicted, reliability of. 

A docreo passed on defendant's defanlt of ap- 
pearance inspite of the Court's direction to appear and 
after his Pleador's representation that he had no in- 
structions, amounts to an es parie decree within the 
meaning of Order IX, rule 18, of the Oivi Procedure 

i Iyer, 5 Ind. 


Code. 
Ohandramath, Ammal v. Narayanasami 
Oas. 23; .0 M. L. J. 700; 7 M. L. T. 3800; 33 M. 24l, 


followed. 

Order ХҮП, rule 8, Oivil Procedure.Code; applies 
only to casos of a party'sfaillure to do an act for 
which time had been granted on his application. 

An affidavit uncontradicted is prima facie roliable, 


Petition, under section 25 of Act IX of 
1887, praying the High Оошф to revise 
the order of the Court of the Subordinate 
Judge of Kistna at Ellore, in Miscellaneous 
Petition No.3662 of 1912 in Small Canse 
Suit No. 2078 of 1911. 


FAOTS.—The lower Court directed the 
defendant to be present ona particular date, 
to which the case wes adjourned for final 
hearing. On that date the defendant was 
not present, but his Pleader prayed for 
an adjournment and on the Court refusing 
the same represented he had no instructions. 
The Court then examined a witness for the 
plaintiff and passed a decree. Thereupon the 
defendant moved the Court by petition to 
set aside the decree and filed an affidavit 
stating that on adjournment being refused 
his Vakil had represented to the Court that 
he had no instructions. The lower Court 
passed an order refusing to set aside the 
deree, holding that there was а decision dn 
the merits and that the case waB governed hy 
Order XVII, rule 8, of the Oivil Procedure 
Code. The defendant then filed this civil 
revision petition against the said order. 

Mr. M. Purushotham Naidu, for the Peti- 
iioner:— The defendant must be held to have 
been e» paris s» he was not present and his 
Pleader said he had no instructions, Бөө 
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Олапдтата Ammal v. Narayanasams Iyer ` 


(1). 

Mr. P. Nagabhushanam, for the Reapond- 
ents :—The Court directed the defendant 
to be present for being examined on the 
adjourned date. The defendant failed to do 
so. Order XVII, rule 8, applied to the case. 

JUDGMENT.—In this case the final 
hearing was adjourned to the 380th Sep- 
tember 1912 and the Subordinate Judge 
directed that the defendant should be pre- 
sent io be examined on that date. When 
the case came on to be heard his Pleader, 
according to the Subordinate Judge, repre- 
sented that he wanted an adjournment and 
that he was not prepared to go on with. the 
examination of witnesses. 

The affidavit fled in the lower Court by 
the party contains this averment, namely, 

" As your Court did not grant an adjourn- 
ment, my Vakil said that he had no instruc- 
tions to proceed with the case.” 

-This was uncontradicted andI must take 
it that it correctly states the facta. The 
Subordinate Judge, thereupon, proceeded to 
dispose ofthe suit by examining one of the 
witnesses for the plaintiff. The defendant 
applied to set aside that decree on the 
ground that he must be deemed to have 
been ez parte at the adjourned hearing and 
that Order TX, rule 13, Civil Procedure Code, 
applied to this case. 

The Subordinate Judge is of opinion that 
as he disposed of the case on the merits, 
the proper rule applicable ig rule 3, Order 
XVII. I cannot agree with this conclusion. 
Order XVII, rule 8, only applies where, on 
the application of one of the parties, the 
Judge directa & partioular gob to be done 
on the adjourned hearing and the party is 
unable to perform that act. In this case, 
as I have already mentioned, the Judge 
directed the defendant to appear for exami- 
nation before he gave judgment in the case, 
Rule 2, Order XVII, applies to this case. 


e question for consideration under that 


rule is whether the defendant-can be re- 
garded as having been es parte because his 
Pleader intimated tq the Court that he 
had no instructions to go on with the 
hearing. Having regard to the recent judg- 
ment oftheir Lordships Justice Wallis and 


(1) 5 Ind. Cas, 23; 98 M, 241; 19 M. І. J, 760.7 
M. L. Т, 860, 


Justice Krishnaswamy Iyer in Ohandramaths 
Ammal v. Norayanasams Iyer (1), I *must 
hold that the defendant must be deemed 
to haye been ez par on the adjourned date 
and that the Sabordinate Judge was bound 
to proceed to dispose of the application 
under Order IX. The intimation by the 
Pleader that he had no instructions, coupled 
with the affidavit filed by his client, must 
be read as meaning that he had only in- 
structions to apply for adjournment and 
that he was not prepared to conduct the 
case. Under these circumstances it must be 
taken that neither the Pleader nor the party 


The Subordinate Judge has not considered 
the question whether on the affidavit a 
proper explanation has been given for non- 
appearance on the adjourned date. He will 
do this now. I reverse his order and direct 
him to take the application on his file and 
dispose of it according to law. Costa to 
abide. : 


Petition allowed. 


OALOUTTA: HIGH COURT. 
Secoxp Сү APPRALS Nos. 727 то 733 
or 1912. 
January 25, 1915. 
Present: —Mr. Justize N. Chatterjea and 
Mr. Justice Greaves. 
PRAN KRISHNA SAHA ASD ANOTHER — 
DurESDANTS—À PPRLLANTS 


versus 
TRAILAKHYA NATH OHOWDHURY 
AND OTHERS8—PLAINTIFFS—HESPONDRXTS. 

Bengal Tenanoy Act (VIII of 1885), s. 100, зш? 
wnuder—(Quostion gf. title, whether detmmined in suit 
under s. 106—Otvil Court, Jurisdiction of. 

A person who.is not in possession of land 
which is claimed as rent-froe at tho date of the 
Record of Rights, cannot have the mere queation 
of his title to hold the land rent-free tried ina 
suit under section 106 of the Bengal Tenancy 
Act (ҮШ of 1885), nor oan he obtam possession 
of the land in & suit under thet seotion. 

Nimok Kumar v. Kedar Nath Ghosh, 20 Ind. Ова. 
15:; 17 О. W. М. 750, referred to. 

Where, however, the plaintiff has а title and 
his claim is not barred by limitation he is 
entitled to possession, but he cannot get all the 
reliefs їп, suit under section 106, whereas he 
can get в completo remedy by. ә suis in "the 
Qivil Cours, 
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Becopd! civil ‘appeals from the decisions. of- 


ihe Dibtrict- Judge, Pabna; dated the 14th 
September 1911! confirming that of! tbe 
Assistant! Settlement: Officer, Pabna, dated 
ihe-31sb March: 1911! 

In No. 727 


Babus Jogesh Chandra Roy and Upendra 
Lal Roy,. for the Appellants. 

Dr. Dwarka Nath Mitra and: Babu Purno 
Ohandra Roy, for: the Respondents. 


In No. 728 
Babu Jogendra Ohandra: Putta, for the 
Appellanta. 


Dr. Dwarka Nath Mitra and Babu Purnol: 


Ohandra Roy, for the Respondents. 


In No. 729 to 731. 
. Babu Jogendra Ohandea Dutta, for the 
Appellants. 
Dr. Dwarka Nath Matra, for the Respond- 
ents, 


In Nos. 782 and 733. 
Babu Jogendra Ohandra Гина, 
Appellanta. 
Babu Jsanendra Nath Sarker, for the 
Respondents. 


for the 


JUDGMENT. 
Ін No, 727 or 1912. | 
This appeal arises out-of a suit. instituted 
under section 106 of the Bengal Tenancy Aot. 
It appears that in the Record of Rights pre- 


pared under Chapter X: of the Bengal Tenancy - 


Act, the land in suit was entered as the mal 
land of the gainsdar defendants and as 
coustituting the holding of the: other defend- 
ants under the former. The plaintiffs 
therenpon instituted this suit under 
section: 106 оѓ: ће Bengali: Tenancy, Act 
for а declaration that.the land. formed the 
rent-free (brohmatter). tenure of. the plaint- 
iff No. 1, under whom the other. pléintiffa 
held вя tenanta; and for correction of' the 
entry.in the Rècord of Rights accordingly. 
The Conrts below have found in favour of 
the. plaintiffs and the: defendanta have 
appesled to this Court. 

It is contended. on behalf of the appel- 
lanta that the Revenue Offlcer in deciding 
disputes in suits under section 106 of the 
Bengal’ Tenancy Act is confined to a 
consideration of the question of possession 
alone, and: cannot try any question of 
title} and that the plaintiffs having been: 
found to have been ont of possession at 


ihe date of the final publication of the 
Record of Rights, and also at the date of 
the suit, the: suit ought: to have been 
dismissed. The appellants: rely on the 
cases of’ Pádmalae v. Lukmi Rat (3), Kali 
Sunddri Debya'v. Gira Sankar Sanyal (2) 
and Ham: Ohandra:y. Nanda’ Nandanananda” 
Deb (8)'in support of their conténtion. 

It'is contendéd on behalf! of! the respond- 
enta; that those- cases were: between rival’ 


. proprictors, and are, therefore, distinguishable. 


The reason: why in & case: between rival’ 
proprietora, the Oourt iw confined to n 
considération оѓ: the question of posseasion, 
ав: was pointed. out by Coxe, J:, im Mohunt- 
Padhalae v; Dukmi Rani (1); is that’ the 
khewat recording proprietary intereaté}‘ is 
drawn up with reference to the registers 
kept. by the Odllector  undér the Шапа 
Registration Act! which are prepared 
according’ to: possession and possession 
alone, and have no: concern with! title 
unaccompanied: Бу. possession, and in that 
very case it was observed Бу: the learned! 
Judge that’ im a auit- between tenant’ and’ 
tenant; or. between a landlord and‘ tenant; 
questions- other: than that’ of possession may 
legitimately: arise. 

The present  case-is. not! between rival) 
propri&ors. The defendanté (or some of: 
them): are painédars: and: durpatmdars of: 
the monza in which the ldnds are sitüated; 
and: the: plaintiff' No. 1 claims td: hold-the 
lands in the- тоша in rent-free right’ 
dérived from the semenders undér whom:the: 
deféndants-hold' the тона ir pani and’ 
durpaint: The cases, therefore, relating to'' 
rival proprietors may be distinguished from: 
the presenticase.: 

The Iéarned Pleader.for. the respondenta- . 
contends that the case comes under clause 
(3).of section 102 of.the Bengal Tenancy» 
Act, under. which the Revenue Officer may,. 
if the land is claimed to. be held rent-free;. 
record. “whether or. not rent is асу 
paid,, and if not. paid, whether'or. not the 
occupant.is entitled to hold the land without 
paymentiof: rent, and jf so,.entitled. under 
what authority,” and that under section 106: 
the. Revenue Officer may decidea dispute: 


1) 12 0. W. N. 8. 

3) 11 Ind. Oas. 184 15 О. W. №. 914. 

3) 20 Ind. Cas. 298, 18'0. W. N. 985; 19 O'I J. 
197. 
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regarding any entry which a Revenue ‘land corrected in-this suit, aud that they 


Officer has made in, от any omission which 
the said officer has made from, the record 
when such dispute із (among other matters) 
as to whether -land held rent-free is properly 
во held or “as to any other matter." 


The words “ entitled to hold” in section 
102, clause (j), indicate that the question of 
title may be gone into, but then-the words 
in section 06 “as to whether land held. rent- 
free is properly so held" and those in 
section 102, clause (7), “if the land is 
claimed to be held rent-free," taken with the 
other. words, in that section vss., whether or 
not thé occupant is entitled to. hold the land 
without payment of rent, ‘до to show that 
the land must be in the occupation of the 
person who olaims to hold it rent-free atthe 
time the Record of Rights is made and pub- 
lished. It is found thatthe plaintiffs were 
disposseased before the Settlement proceedings 
were commenced. That being so, the plaintiffs 
were not the ootupané of the land. The 
words "or as to any other matter” in section 106 
are no doubt .very comprehensive, but it 
seoms to us that they must have ‘reference 
to the matters indicated in section 102, and 
that section 106, in so far as it relates to the 
decision of disputes with respect to land 
claimed to be held rent-free, contemplates a 
suit by a person who is in possession of land, 
which he claims to hold rent-fee, to have an 
entry or omission in the record with res- 
pect to it corrected, 


We are of opinion that & person who 
is not in possession of land which is claim- 
ed as rent-free at the date of the Record 
of Rights, cannot have the mere question 
of his title to hold the land rent-free 
tried in & suit under section 106 of the 
Bengal Tenancy Act. Moreover, the plaint- 
iffs were admittedly out of possession at 
the date of the ашё under section 106. 

hey cannot obtain possession of lands 


in a suit under section 106 [See Nilmoni 


\Kwmar v. ‘Kedar Nath Ghosh, (4)] and they 
do not claim possession in the suit, though 
a declaration has been msde' that they are 
entitled to get possession. Jt is conceded 
that that -portion of -the order cannot 
stand, but it is contended that they are 
entitled to have the entry as to mal 


(4) 20 Ind. Cas. 151; 17 С W. N. 750. 


-Oivil - Court. .If, however, the 


may obtain . possession :by а suits in the 
plaintiffs 
have & title and their ‘claim is not barr- 
ed by limitation, as found by the Courts 
below, they are entitled to possession. 
But they cannot get all the reliefs in a 
suit under ‘section 106, whereas they cau 
get a complete remedy by a suit in the 
Civil . Conrt. 

The appeal is, therefore, allowed; but hay- 
ing regard to the fact that tho ground 
upon which the appeal succeeds was not 
specifically taken in the Courts’ below, 
we direct that each party will bear his, 
own costs in all the Oourt. 

This judgment will govern Appeals Nos 
728, 729,to 781, 782 and 733 of 1912. 

Appeals allowed. 


LOWER BURMA OHIEF OOURT. 
Отти Buvision Perros No. 9 or 1914. 
February 12, 1915. 
Preseni;—Àr. Justice Twomey. 
MAUNG THA-—PLAISTIFF—À PPLIQANT 
cereus 
SHWE ZAN-—DaurixDANT—H HSPONDMNT, 

Revision—Naterial irregularity in assessing damagds 
— Contract Act (IX of 1872), s. 74, disregaiding po- 


disregard the provisions of section 74 of the 
Indian Contract Aot in the is в 
material irregularity within the meaning section 
116, Civil Procedure Code. 
Mr. Hancock, for the Applicant. 
Mr. Lambert (Senior), for the Respondent. 


JOUDGMENT.—In this case the plaintiff 
claimed .Rs. 400 as compensation for the 
damage suffered by his sailing boat whick 
the defendant hired. The Township Oourt 
found against the plaintiff, but the District 
Court on sppeal decided that there was 
an agreement by the defendant to pay 
Bs. 400 if the boat was wrecked,” that 
owing to the carelessness and cowardice of 
the defendant the boat was driven on to the 
rooks and suffered serious damage, and that 
the defendaut was liable to pay Re. 400, the 
gum agreed upon. 

No second appeal lies, but the plaintiff's 
appeal was admitted as an application for 


886 


INDIAN OASES. 


[1915 


AMRITHASWARA PANDITHAR Є. MURUGAPPA OHETTIAR, Ё 


revision. 


are, ls, that there was no contract, 2nd, that 
there was no bailment and 8rd, that the 
accident was not due to tbe plaintiff's negli- 
gence). It is quite clear that these grounds 
are unsustainable, There remains the 4th 
paragraph, in which it is urged -that the 
damages awarded are excessive. 

The finding of the, District Court as to 
the terms of the beilment cannot be dis- 
puted and I see no reason to dissent from 
it. A sum of Ha. 400 ‘was upon 
as damages in case the boat was “destroyed,” 
. (Pyst 5). But the boat was not destroyed. 
She was badly holed by the rocks, but was 
patched up and was brought into port. She 
is capable of repair. In these circumstances 
the plaintiff ia clearly not entitled to the 
amount stipulated, namely, Rs. 400, the 
full value of the boat. He can only get 
reasonable compensation under section 74, 
Contract Act. Even if the agreement was 
that, however slight the damage, the hirer 
should pay Вв. 400, such а stiphlation 
would be by way of penalty and would be 
construed by the Court only as fixing & 
maximum amount, and the Court would 
have to decide what would be reasonable 
compensation in the circumstances. There 
jg evidence that the boat was valued at 
Ra. 400 when hired, and that in her damaged 
- condition she was worth only-Ra. 100. Look- 
ing to the statements of the witnesses on both 
sides as to the serious extent of the injuries 
suffered by the boat, I think the estimate of 
Rs. 100 as her value at the end of the trip is 
probably correct. 

It must beheld that thelearned Judge 
of the District Court acted with material 
irregularity in disregarding the provisions 
of section 74, Contract Act. The decree 
is altered, во вз toallowa sum of Ha. 800 
only as damages with costs on that amount 
in'alilQourts. 

Decree modified. 


His Counsel abandons the grounds 
set ouf in paragraphs 1, 2 and З (which. 


MADRAS HIGH COURT. 
Stoonp Огт, AppeaL No. 864 or 1918. 
November 24, 1914. 
Present:—Mr. Justice Sadasiva Ајувг and 
Mr. Justice Hannay. 
AMRITHESWARA PANDITHAR Ахрор 
OTHRRS— PLAINTIFFS— APPELLANTS 


tersus 
MURUGAPPA CHETTIAR AND OTHERRS— 
Drrexpants—-RssponDsnts. 

Hinds temple—Mureikar œ йыл archaka ard 
miras archake, rights of, to perform new pujas— 
Navevarans puja, what is— Trustee, right of, to hare 
now pujas ond archanes performed by miras archska. 

Trustees of Hindu temples will be acting contrary 
io their duty if they refuse to accept voluntary 
contributions offered by devotees for the performance 
of new pwjas and festivals, provided they ure not 
inconsistent with the object of the institution and 
the neocesaary funds are forthcoming from the 
devotees. 

Klayalwar Reddiar v. Nombsrumal Chettiar, 23 M. 
296; 10M. L. J. 66, followed. 

Non-msraikar (non-turn-holder) аз chakas are ontitled 

to perform for their clients acts of worship, 
such of naramano puja, without projudioe to tho 
mamool worship being performed during the usuel 
hours by the muraskars or the turn-holders. 

Per Sadasa Atyai, J.—Archama is not distinot 
from рија and is & portion af it; the latter iso 
general term meaning ceremonial worship, the former 
term being applied to the placing cf pure leaves or 
flowers on the idol during the а ает 
of the, names of the god or goddess, as the case шау 
be. dA:chanam is oonnected more with v 
and praise and pujanam with mental athitudo. 

Navavarana puja is one in which the saktis of the 
five ordinary aspects of the god (Makma, Vishnu, 
Rudra, Encara and Sadasiva) and the four higher 
aspects (Hindu, Nanda, Sakti and Sira) are wor- 
shipped- 

Second appeal Hem the decree of the 
Distict Court of Trichinopoly, in Appeal Suit 
No. 123 of 1912, preferred against that 
of the Court of the District Munsit of Sriran- 


gam in Original Suit No. 452 of 1910. 


FAOTS.—Plaintiffs and defendants Nos. 
2 and 4 are the miras archakas of the 
Akhilandeswari temple at Tiruvanaikaval, 
near Trichinopoly, of which the lst and 2nd 
defendants are the trustees. The plaintiffs, - 
alleging that during the natarathri festival, 
when it was their turn to perform all the 
pujas iu the temple and enjoy the emolumenty 
thereof, Ist and 2nd dete ndantel had, at the. 
instance of the 5th defendant, a devotee, and 
contrary to 1namool, introduced a new puja, 
called narararana puja, and had the same per- 
formed by defendants No. 8 and 4, that the 
said puja was opposed to the Shastras and 


SaL. Xxvu] 


INDIAN OASHS. - 


88? 


! 


AMIITHMSWAR PANDITHAD Є. MULUGAPPA ОНЕТТТАВ. 


to the exercise of the plaintiffs rights and 
that it wes provocative of disturbance, sned 
for & permanent injunction restraining the 
defendanta from interfering with the plain- 
tiffs’ right to perform the puja and from 
introducing the new puja or in the alternative 
restraining the defendants Nos. 1, 2 and 5 
from having the said puja performed by 
defendants Nos. 3 and 4. The District 
Judge held that defendants Nos. 3 and 4 
might be employed by the 5th defendant to 


perform navavarana archana, but not паба-. 


varana рија, and restrained the defendants 
from interfering with the pérformance of 
the mamool puja by the plaintiffs during 
the navarathri festival from tchtkala puja 
to ardhajama puja and from holding posses- 
sion of the keys of the запал: doors and 
from performing the  naeavarana puja as 
distinct from  *avaearana archana, The 
plaintiffs appealed to the High Court against 
so much of the decree as refused them the 
further reliefs sought. : 

Mr. V. Visvanatha ` astri, for the Appel- 
lants: - The plaintiffs ав turn-holders are enti- 
tled to perfrom every kind of puja and archana 
during the nine days of the navarathn festival 
and to receive the emoluments thereof. The 
trustees are not entitled to depute defendants 
Nos. 3 and 4 to perform any pujg-during that 
period so as to interfere with the exercise of 
the plaintiffs’ rights. Further, the navarurana 
puja is unauthorised by the Sbastras and ів 
an innovation which ought not to be permit- 
ted as itis likely to desecrate the deity and 
create a disturbance. 

Messrs. Т. Bangaramanujachariar and N.Raja- 
gopalchartar, for the Respondents:—It is quite 
competent to the trustees to have non-mamool 
puja and archanas performed by any miras 
archaka, the right of the turn-holders being 
only confined to the performance of the 
mamool pujas. Navavarana puja is quite 
Shastraic and в trustee cannot with impunity 
rétuse to accept voluntary contributions for 
perfomance of pugas, provided guch pujas are 
not repugnant to the usages of the institu- 


tion. 
JUDGMENT. 


Sapastva Aryan, J.— The plaintiffs are the 
appellants. They are some of the archakas 
in the famous Siva Temple in Tiruvanaiksyal 
near Trichinopoly. They brought this suit 
against the trustees of the temple (defendants 


Nos. laud 2) and against two other archakas 
who had been employed to perform ¢ special 
puja, called navararana рија, during the nine 
days of the "ararathri festival by a rich 
devotee, the 5th defendant. The plaintiffs’ 
contentions are: (1) during those nine days it 
is- the plaintiffs’ turn to perform all the 
pujas in the temple; and (2) this new 
navararana рија has not been in existence 
from time immemorial, is opposed to the 
Shastras, is provocative of disturbance and is 
directly opposed to the plaintiffs’ right (See 
paragraph 7 ofthe plain’). 

On these allegations, they sued for a per- 
manent injunction to issue to the defendants 
restraining them from interfering with the 
pujas which the plaintiffa should perform, 
restraining the defendants from performing 
the new puja and in case the Court should 
hold that the preformance of the navavarana 
pujais not illegal, restraining the defendants 
from preventing the plaintiffs’ performing 
the puja and from receiving the incomes and 
honours from the defendants Nos. 1, 2and 5, 
who should be further prevented from getting 
the puja done through the defendanta Nos. 8 
and 4. 

The learned District Judge in his judg- 
ment divided the navaverara рија into 
two parts, рија ` апі archanas. Then he 
held that the defendants Nos. 8 and 4 might 
be employed by the 5th defendant to perform 
the archanat, but cannot be allowed to per- 
form the puja. He then gavea decree to 
the plaintiffs for the following reliefs:— 

(1) An injunction restraining the defend- 
ants from interfering with the performance 
by the plaintiffs, during the navarathri, of 
the mamool ријаз in Akhilandeswari temple 
from uchikala puja to ardhajama puja and 
the retention by them of the keys of the 
sannidhi doors; 

(2) an injunction restraining the defend- 
ants from performing the navavarana puja 
during the navarathri festival as described 
in the Agama Book, Exhibit ILI, but the 
defendants to -be entitled to perform what 
is described as the navararana  archamai in 
the last sentence of Exhibit III, namely, the 
mere recitation of the names of goddess, 
offering of food, perfumes, lights, nesranjana 
(mangalaharaihi) and ringing of bell. , 

The plaintiffs are not satisfied wth the 
injunction granted in the above terms and 
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they want that even as regards what is called 
the navavarana orchanas, the defendants Nos. 8 
and 4 should not be employed by the 5th de- 
fendant to perform this archanai and that it 
is only the plaintiffa who could be deputed by 
the 5th defendant to perform the archanas. 

There are 16 grounds mentioned in the 
memorandum of second appeal, but the 
arguments were confined to two grounds, 
those grounds being the 8rd and 5th which 
are a8 follows:— 

“(8) Because it being admitted that this 
maravarana puja or archanas, whatever view 
be taken of its nature, is not an old and 
mamool-conducted form of worship, but is a 
new introduction into the suit temple, the 
Oourts below ought to have granted the 
injunotion sought for.” 

4) * » + * 

"(5) Because in any case the &dmission of 
the Vakil, contrary to the evidence and with- 
out instructions from the plaintiffs, on в 
point of ritualistic law in в partioular institu- 
tion is not binding upon the plaintiffs and 
the admission, even so far ag it goes, will not 
authorise the introduction of all new pujas 
and archanas into the temple.” 

I must unhesitatingly reject the conten- 
tion put forward in the 8rd ground. Bir R. 
Bubraehmanis Aiyar, J., said in the case of 
Hlayalwar Reddiar v. "Namberumal Chettiar 
(1) that voluntary contributions are usually 
offered for performing new pujas or new 
festivals by rich devotees to famous temples 
and that provided the festivals and worships 
are not inconsistent with the object of the 
institution, the trustees would асі in conira- 
cention of their duty if they refused to oele- 
brete these new festivals or to have these new 
pujas performed, provided the requisite funds 
were forthcoming from the devotees. It ів 
in fact part of the trustees’ functions to 
“make the institutions richer and to promote 
the interests of public worship by accepting 
such offers of wealthy devotees. It is idle to 
contend that the institution of a sacred puja 
like the savararana рија, in which not only 
айма of the five ordinary aspects of God, 
(Brahma, Vishnu, Rudra, Eswara and Sada. 
sita) are worshipped, but even the four 
higher aspects (Bindu, Nada, Sakti and 
. Sida), is a worship which will cause 
pujalopdm ог loss of spiritual ‘benefit in 
the temple, as резо stated by the 

(1). 28.M. 308.10 ML. J. 


plaintiffs in their plaint. As regards the 
‘35th contention in the mémorandum of appeal, 
apart from any admission of the Vakil, the 
evidence ‘is clear that non-muratkars are 
entitled to perform for their clientaspecial acta 
of worship without prejudice to the mamool 
worship being performed during the usual 
hours by the meraskars. There is, therefore, 
nothing inthe 5th ground. 


Speaking for myself, I wish to guard 
myself from being understood as agreeing 
with the learned District Judge that the 
archanas is distinct hom the puja, Рија 
is & general terms meaning ceremonial wor- 
ship, while archanas, as ordinarily under. 
stood, ia the placing of pure leaves or flowers 
on the idol during the course of the recitation 
of ihe god's (or goddees's) names іп the 
ceremonial worship. Archasas is, in fact, 
a part of the puja. I do not see any reason 
why the trustees should not encourage 
devotees to have as elaborate ceremonial puja 
as they like performed to the sacred idols, 
without prejudice tothe performance of the 
mamool pujas, or why only the archasas por- 
tion of the puja could be allowed to be so 
performed. In Exhibit OI, a very illogical 
dual classification is made of the puja, the 
ријанат being stated to consist of abhisha- 
kam, sandal, throwing of flowers, éloth, eto., 
while archanam is said to consist of the 
mentioning of god’s names and the dedica- 
tion of food, incense, light, bell sound, 
camphor light and mathuperkam. I might 
be permitted to state, with great respect 
to ihe cadjan leaf, Exhibit IL, that the 
mention of archanamn as quite apart from 
the pujanam and the omission of offering 
flowers, eto., from the actions coming under 
archanam andthe inclusion of it under the 
head of pujanam, as distinct from archanam, 
are not compatible with either the etymo- 
logical or colloquial use of those terms. As 
Apte says in his dictionary, punjanam means 
worshipping, honouring, adoring, treating 
with respect, entertaining, hospitality; and 
archanam means worshipping, reverence or 
respect paid to superiors. There is really 
no difference in the root meaning of the two 
terms except probably. that archanam is con- 
meoted more with vocal respect and praise 
and ptgamam with the. mental attitude. In 
colloquial usage, archanam is used to signify 
the throwing of flowers or sacred leaves on 
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the idol, with the recitation of one of the 
names of God represented by the idol at each 
act of throwing. As this is considered the 
most importent part of the whole puja or 
worship, those who do not wish to worship 
with elaborate ceremonial content themselves 
with this principal portion, namely, archanam 
accompanied usually by the showing of cam- 
phor light and the dedication of natredyam. 
It does not follow from this that the trustees 
and devotees are entitled to develop the im- 
portance and sanctity of the temple by intro- 
daoing only archanats and ought not to intro- 
duce any of the other ceremonies included in 
the complete puja. As, however, the trus- 
tees (the defendanta Nos. land 2), the 
devotee-client (the 5th defendant) and the 
non-murat archakas (defendanta Nos. 9 and 
4), of whom the defendant No. 5 is the client, 
have nob put in any cross-appeals or memo- 
randum of objections, it is unnecessary to 
elaborate this matter further. 

In the result, the second appeal is dis- 
missed with coste, two sets (опе set to the 
trustees-respondents and the other set to the 
other respondents). 

Hansar, J.—I agree with my learned 
brother that, for the reasons given by 
him, the contentions raised by the 8rd 
and Bth grounds in the memorandum of 
second appeal must be rejected and that 


consequently this second appeal must be’ 


dismissed with costs. 
_ Appeal dismissed. 


- MADRAS HIGH COURT. 
Civit Revisiow Perrrion No. 190 or 1914. 
January 4, 1915. 
Presont:—Mr. Justice Ayling. 
VATAKKA OHATHILINGATH 
TAVAZHI—D»nrNDART—PRTTTIOSEE 


pernus 
RAMASWAMI PATTER AND OTHSRS— 
PrAIWTIFFS— HESPONDMXTB, 

Tranafer of Property Act (IV of 1882), в, 55 (2)— 
conveyances Ves ne and conveyances of qualafied 
title—Karamkari tene 

* The mo thot ia spite of his knowledge of & 


‘1887, praying the 


defect in the titib of the vendor, a vendeqfis in case 
of dispoeseesion entitled to sue his vendor on the im- 
phed covenant for title .under section 55 (2) of the 
Transfer of Property Act, applies only to cases of 
conveyances of absolute or full title. Lf, however, 
what is conveyed is not an absolute title, os in 
the‘ case of a conveyance of lands held on ron 
karı tenure (which, by their very nature, 
inalienable) and the vendee is evicted by the 
superior landlord, the vendor ıs not Hable to the 
vendee on any implied covenant for title. 


Subbaraya Hedd«ar v. Rayagopala Reddsar, 98 Ind. 
Cas. 670; (1914) M. W. N. 376; 15 M. L. T. 240 and 
Arunachala At Aiyar, 25 Ind. Oas. 


distin 

Petition, under section 25 of ActIX of 
High Court to revise 
the decree ofthe Court of the Subordinate 
Judge of Palghat, in Small Cause Puit 
No. 968 of 1913. 

-FAOTS.—Oertain lands held on karam- 
keri tenure were alienated by the plaintiffs 
to the defendant. The superior landlord 
thereupon filed & suit and ejected the 
defendant The plaintiffs, who had not been 
paid the sale consideration, subsequently 
sued the defendant for the same and the 
latter contended that he was not liable to 
pay іб, аа there was failure of considera- 
tion owing to the breach of the implied 
covenant for title.- The Subordinate Judge 
gave the plaintiffs a decree. The defendant 
then preferred this civil revision -petition. 

Mr. О. Madhavan Nasr, for the Peti- 
tioner :—The mere knowledge of в defect in 
the title of the vendor does not affect the 
right of the vendee to sue the vendor on the 
implied convenant for title. Subbaraya 
Reddiar v.  Rajagopola Reddtar (1) and 


tyar v. Балаам Atyar, 
018, 27M. L. J. 617; 11. W. 840; 10 M. L. T. 897, 
guished 


- Arunachala Atyar v. Ramasamt Atyar (9). 


The vendor must be takento have assured 
the vendee в karamkary holder's right to 
the land, which meant that so long ag he 
peid the rent reserved he could not be 
evicted. Ву ће eviction there has been a 
breach of this convenant and consequently 
there has been & failure of consideration. 


Mr. P. 8. Матауапатоати Iyer, for Mr. 
О. V. Ananthakrishna Iyer, for the Reapond- 
enta :—The cases quoted by the other aide 
are distinguishable as being cases of con- 
veyance of full title. If from the very 


Саа nds Cea S70) CIO) MEW в. IM 5 ox 
р. Т 

(2) $ Ind Ова. 618, 27 М. L, J. 517; 11. W, 840; 
18 ЖМ. L. T. 897, 
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nature $f the lands conveyed they are in- 
alienable (as karamkari tenure lands are), 
the vendee is not entitled to any remedy. 
What he bargained for was karamkari lands 
and he got them. So there has been no 
failure of consideration. | * 
JUDGMENT.—The only question is 
whether the Subordinate Judge was right in 
holding that there was no implied gua- 
rantee of title under Exhibit I. Mr. 
Madhavan Nair for the petitioner relies 
on the recent decisions іп Subbaraya 
Reddiar y. Bajagopala Reddsar (1) and 
Arunachala Aiyar v. Ramasami yer (2), 
as authority for holding that section 55 (2) 
of the Transfer of Property Art will apply 
even where the vendee has knowledge that 
the vendor’s title is defective, so long as 
there ів по contract to the contrary. But 
in both these cases, so far as I can see, 
the title Surported to be conveyed was on 
the face of the dooument'of conveyance a 
fall title. In the present case Exhibit I 
clearly recites that the plaintiffs only held 
the land on karamkari right, the incidents 
of which are as defined in Achutha Menon 
v. Sankaran Nair (3) : and I do not think 
section 55 would warrant a Court in implying 
a gnarantée of any larger title. The 
rulings above quoted seem, therefore, to have 
no application to the present case: and 


there appears to be no ground for interfering - 


with the detree of the Small Oause Oourt. 
The petition is dismissed with costs. 
Petition dismissed. 
(8) 12 Ind. Oes. 1007, 36 1. 880, (1911) 2 M. W. М, 
- 529, 22 M. L. J. 118; 10 м.т. Т. 521. 


CALCUTTA HIGH COURT. 
Secoxp Отуп, Appuat No. 3015 or 1909. 
January 5, 1915. 

Presont;— Mr. Justice Sharfuddin and 
Mr. Justice Core. 

Musammat BIBI BALIMAN-—DrerENDANT— 
APPELLANT _ 
` versus 

UDHORAN SAHI-—PLAINTIFF AND ANOTHER 

e —DarespasTs— RESPONDENTS. 
Rent-decros, setting ande of—Praud, allegation of — 
Reni, emaggerution of—Burdsn of proof—Bniry бя 
Беті of Вима, due to, affect. of 
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A reni-decree cannot be seb aside on the ground 
оС an ect of fraud which is not clearly and pro- 
cisely alleged in the plaint at all. ' 

Gunga Narain Gupta ү. Tiluckram | Ohowdhiy, 18 
С. 683; 15 I. А. 119, 12 Ind. Jur. 254 6 Bar. P. С.У. 
168, referred to, : 

In a suit to ect aside a rent.decree on tho 
ground that the ont claimed was greatly exaggerat- 
ed, it is for the plaintiff to prove affirmatively that 
the ront sued for was more than the rent due and 
he must also prove that the rent was 
claimed in order to defraud him, 

A mistake on tho part of the claimant arising out 
of an entry in the Reoord of Rights will not be 
fraud. 


Appeal against the decree of the Second 
Sub-Judge, Mozaffarpore, dated the 7th of 
July 1909, reversing that of the Additional 


Munsif, Mozaffarpore, dated the -18th of 
January 1909. 4 

Mr. Muhammad Mustafa Khan, for the Ар- 
pellant. 


Babu Baidyanath Narain Singh, for the 
Respondents. 

JUDGMENT. 

Coxs, J.—This appeal arises oat of a suit 
for a declaration that'& rent-decree obtained 
by the defendant No. 1 against the defendant 
No. 2 was fraudulent. The suit, whith is 
said to have been fraudulent, was instituted 
on the 16th December 1907. About a month 
before that, the plaintiff had spplied for 
execution of a mortgage decree, which he 
held against the defendant No. 2 with 
respect to some lands included in the 
defendant No. 2's holding. This land he 
subsequently purchased in execution of his 
mortgage deoree. The date of his purchase 
is not known to us, but it is hardly possible 
that it can have taken place before the insti- 
tution of the rent suit. 


І find it extremely difficut to appreciate 
what precise frand is alleged in this case. 
But as I understand from the learned Pleader 
for the respondents, two acts of fraud are 
pleaded. The firstis that the defendant No. 
1 sued the defendant No. 2 for the rent of*the 
holding, although the defendant No. 1 
himself was in posseasion of it and the 
defendant No. 2 was not the tenant at the 
time of the suit. I cannot find, however, 
that this fraud is alleged in the plaint at all. 
In paragraph 2 itis stated that the defend- 
anta, in в former suit,alleged that the defend- 
ant No. 1 was in possession of the land and 
that the defendant No. 2 had no connection 
therewith, but the paragraph concludes by 
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asserting that these statements of the de- 


fendants were found to be false and it is 
nowhere suggested in the plaint that that 
finding was wrong. 

It is quite clear that the ‘former. decree 
.eannot be set aside on the grounds of an act 
of fraud which is not clearly and precisely 
alleged, and in this connection I may refer 
to the well-known caso of Gaga Narain 
Gupta v. Tiluckram Ohowdhry (1). In my 
opinion, therefore, the plaintiff cannot rely 
on the first allegation of fraud mentioned 
&bove. Я 

The second allegation ів that the rent 
, Claimed in the guit was greatly exaggerated, 
-that the rent of the holding is Bs. 5 odd 
whereas the suit was brought for rent at the 
rate of’ Re. 5 odd in cash and 44 maunds of 
produce. It is olear, therefore, that to 
succeed in this suit the plaintiff is bourd to 
prove that the rent was not Rs. 5 odd and 
44 maunds in produce and that the defend- 
ant No. 1 alleged that the rent was so much, 
in order to defraud the plaintiff. But these 
facts have not been fonnd. The learned 
Subordinate Judge appears to have imagined, 
.88 indeed is not unusual, that when fraud 
was alleged by the plaintiff, it was incom- 
bent on the defendant to prove the whole of 
the former case over again. Hesays: “The 
onus lay heavily on the defendant No. 1 to 
prove not only that the disputed lands are 


mankhassa but that.the arrears decreed were ' 


justly due by the defendant No. 2.” This, 
in my opinion, is an entire misapprehension. 
It is for the plairtiff to prove affirmatively 
that the rent sued for was more than the 
rent due, and even that is not sufficient. He 
must prove also that the. exaggernted rent 
was claimed in order to defraud him. 

It appears from the Record of Rights that 
theamount cf 4d maunds of produce is 
entered in some way against thia holding. 
The learned Subordinate Judge regards this 
as fot amcunting to proof that that amount 
of rent was due from the holding, as of 
course he is perfectly entitled to do; but he 
has not considered the possibility that this 
entry iu the Record of Rights may have 
misled the defendant No.1 into olaiming 
rent which may perhaps not have been due. 
A mistake of this kind; if it were a mistake, 
would not be fraud. 1 

. (1) 150.688; 15 L А, 119; 12 Ind. Jur. 244 5 Баг. 
P. 0. J. 168, Я 


е 
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In my opinion, therefore, the case Anust go 
Back to the learned Subordinate Judge for 
re-hearing of the appeal. He must come 
to affirmative findings on these two questions, 
firstly, whether the plaintiff has succeeded in 
proving that the defendant No. 1 sued the 
defendant No.'2 for more rent than was 
due from the holding, and. secondly, if the 
defendant No. 1 did so, whether he did so 
with the intention of defranding the plaintiff. 
If he finds these issues in the affirmative, his 
decision will stand; but if otherwise, it will 


` be his duty to dismiss the appeal. 


Costs will abide the result. 
BSHARXUDDIN, J.—1 agree. 


~ 


Case remanded. ^ 


MADRAS HIGH COURT. 
TLarrmga Patawt ÁPPumAL No. 22 or 1914. 
October 29, 1914. 
Preseni:—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
KUPPUSAWMY AIYAR — PuarITIORES 
— APPELLANT 
cereus 
MUTHUSAMY AIYAHR ARD ANOTHER— 

RESPONDENTE. > 

Civil Propedure Code (Act V of 1908), О. XXXIII, 

rr.2, 5 (a)—Application for permission fo sue as 
ramed—Oimuission of one vem tn schedule 
—Dismissal of application—Re vision. 

The word “framed” in Order XXXIII, rule 6 (a), 
is of special importance. Itis appropriate to securo 
the inclusion in the petition of pauperiam the various 
requisites specified in rule (2), and not the correctness 
of the particular statements of fact involved in them. 

Tho provision. for dismissal of defective peti- 
tions is not intended to be punitive. 

The mero fact that the schodule to the petition 
does not include ono item of tho property is not 
euo ground for dismiseal and the High Court can 
i ere in revision. d 

Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justico Ayling in Civil Revision Petition 
No. 827 of 1911, preferred against that 
of the Court of the Subordinate Judge of 
Trichinopoly, in Original Petition No. 443 of 
1911. ў 

Mr. R. Kuppusawmy Atyar, for tho Appellant, 

Mesars. Г. A. Govindaraghava Aiya and L, 


А S. Veerdragava Atyar, for the Respondenta, 


. 
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. JUMGMENT.— We deal first with the 
point on which the learned District Judge 
dismissed the civil revision petition, that 
the petition was dismissed rightly by the 
Subordinate Judge because it offended against 
Order XXXIII, rule 5 (a), of the Code of 
Oivil Procedure. Schedule to the petition 
was, itis not disputed, defective, because it 
did not include one item of property and 
the petition was dismi on account of 
this defect. In interpreting rules 5 and 7 
wo attach importance, firstly, to the use of 
the word “framed” in rule 5 (a), regarding 
it as appropriate to seoure the inclusion in 
the petition of the various requisites specified 
in rule 2 and not the correctness of the 
particular statements of fact involved in them. 
And пегі, the construction adopted by the 
learned Judge would, in ouropinion, work 
oppression ina manner which has not been 
justified by the suggestion for the respondenta, 
that the purpose of the provision for dismissal 
of defective petitions is punitive. For this 
alleged punitive character is not supported 
by anything .in the Order or by authority, 
and ib cannot be contended that the totel 
failure of the petition would be a proper 
or necessary penalty for the omission (it 
might be inadvertent) of an item, which 
would not necessarily have affected the 
decision. We, therefore, hold that the 
Subordinate Judge failed to deal with the 
question of the appellant’s pauperism owing 
to a fundamental mistake of law and that 
'.the learned Judge’s decision is, therefore, 
unsustainable. 


Taking this view, we consider next the 
other ground on which the Subordinate 
Judge's decision is based and which the 
learned Judge of this Court, of course, did 
not find it necessary to consider, that the 
petition was liable to rejection with refer- 
ence to rule 5 (d). The suit was one 
for accounts and for money due in connection 
with an arrangément between the parties 
for the joint enjoyment of certain property 
and the appropriation of ita profits. The 
Subordinate Judge held that the appellant 
had no cause of action, because after refer- 
ence to the documents embodying that 
arrangement, he found that they reserved no 
right to any money to the appellant. In 
this he was clearly wrong, vide Exhibit ITI (2). 
‘He, ‘moreover, overlooked the claim to 
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accounts provided for ‘in Exhibit ПІ (5) 
These provisions in Exhibit Ilf are, as 
they stand, unambiguous, and no attempt 
has been made for the respondenta to 
explain them otherwise. In the ciroum- 
stances, we cannot hold that the Subordi- 
nate Judge ever applied his mind: to them 
judicially. The failure to дово, when (as 
here) it has involved substantial prejudice 
to the appellant, justified our interference 
in revision apart from the other reason 
urged.by the appellant, with which we need 
not deal, that the Subordinate Judge -was 
not entitled to refer to Exhibits II and III 
at all. 

The two grounds stated by the Subor- 
dinate Judge as justifying his order failing, 
it must-be set aside, the Letters Patent 
Appeal being allowed. The case must be 
remanded for re-admission and disposal 
according to law with reference to the other 
prohibitions contained in Order XXX], rule 
5. The Subordinate Judge will also be at 
liberty to consider the points raised by the 
respondents’ affidavitaas to the appellant’s 
present position, which have been filed in 
this Court. Costs will be costa in. the case, 

Appeal allowed; Oase remanded. 


t 


.PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Нан Court. 
October 28, 1914. 

Present: —Lord Dunedin, Lord Shaw, 
Sir John Hdge and Mr. Ameer Ali. 
JHANDU-—PLAINTIFF——À PPNLLANT 

DOTSUS 
TARIF лир orames—Dsraypantrs— 


binding on reversionsrs—Eatont of seversionaryehsir's 
right to bring such swit—Reversionary hat's failure 


The right to bring a mit fora declaration that 
a conveyance by a Hindf widow is only good for 
her life but is not good as an absolute oonvey. 
ance of the property thereby dealt with against the 
reversicners of her deceased husband, is limited, 
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action with the widow—« reversionor in & mare re- 
. mo degree mey be allowed to prosecute such & 

Rani Anund Kuntar v. The Court of Warda, 8 Т. А. 
14 6 O. 704, 8 О. L. В. 881 (P. 0.); 4 Bhome L B78; 
4 Bar. P.O.J. 196; б Ind. Jur. 101, Rafique and 
Jackson's Р.О. No 68, followed. 

The presumptive roversionary heir of a deoeasod 
Hindu, who han failed in his action. against tho 
alleged widow of the deceased for possesmon of 
the property left by him, has not thereby pro- 
cluded hivself from asgan suing the widow fora 
declaration that a oonveyanoe made by her after 
the former suit waa only binding for the period 
of her life, nnd, consequently, в reversioner in њ 
more remote degree has no right to bring such a 
declaratory suit 

Appeal from & jndgment and decree of 
the High Court at Allahabad, dated: the 
8th June 1911, reversing those of the Oourt 
of the Additional’ Subordinate Jndge of 
Meerut, dated the 16th February 1910. 

FACTS.—One Sukh Ram was the owner 
of the property in suit. He died childless 
early in 1908, and in the month of 
November of that year the name of Musammat 
Imirti, who alleged that she was his 
widow, was entered in the revenue papers 
in place of that of the deceased in respect 
of the property left by him. 

On or about the Ist August 1904, four 
persons, namely, Nihal, Mir Singh, Kallu 
and Kehari brought в suit' in the Court 
of the Subordinate Judge at Saharanpur 
against Musammat Imirti. They alleged 
that she was not lawfully married to Sukh 
Ram and set up а pedigree, and on the- 
basis of that pedigree they contended that 
they were next reversioners of Sukh Ram 
and consequently his heirs. They, therefore, 
claimed that they were entitled to the pro- 
perty in suit. The Subordinate Judge 
decreed the suit, but on appeal the District 
Judge of Saharanpur held that the pedigree 
set up waa not proved and made a decree 
on the 17th August 1905 dismissing the suit 
with ooste. Thereafter by two deeds (regis- 
tered), dated the 2nd March 1909, Musammat 
Imirti conveyed the property in suit to the 
respondents. 

The suit giving rise to this appeal was_ 
instituted on the 8th October 1909 in the 
Court of the Subordinate Judge of Meerut 
by the appellant, as plaintiff, against 
Musammat Imirti (defendant) No. 1 and her 
vendees, the respondents (defendants Nos. 
2.to 10) for the recovery of possession 
from the respondents of the said property 
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which belonged to Sukh Ram and was 
detailed in the plaint: He allegéi' that 
Musammat Imirti was not the lawful wife 
cf Sukh Ram, ond that, therefore; the 
respondenta acquired no title in the suit 
property which was conveyed to them by 
her. He sot up a pedigree to show that 
he was the next reversioner of Sukh Ram 
and consequently claimed that be was the 
heir of Sukh Ram and as such entitled: to 
succeed to the property left by him. 

He asked for the following reliofa:— 

“(a) The défendants may be dispossessed 
and the plaintiff may be put in possession 
of the property. specified below, situate in 
Маша Alipur Kalan, Párgsa Baghra, District 
Muzaffarnagar. 

"(b) If the Court’ finds that Musammat 
Imirti, defendant No. 1, was married to 
Sukh “Ram in the karao form of marriage 
and that the said korao is legally valid, 
then a decree may be passed in favour of 
the plaintiff declaring- that the transfer 
of the property, specified below, made under 
the sale-deed,. dated the 2nd and registered 
on the 17th March 1909, is void and 
ineffectual as against the plaintiff who is- 
the rightful person.” 


The respondents by their written statemente 
pleaded that Musemmat Imirti was the 
lawful wife of Sukh Ram and denied that 
the appellant was the next reversioner of 
Sukh Ram. р 

The Additional Subordinate Judge found 
that Mwusommai Imirti was not the lawul wifé 
of Sukh Ram, that the pedigree set up was 
not correct, and that Nihal, Kehari and Mir 
Singh were “ one degree higher than the 
plaintiff" He was, however, of opinion ibat 


“because those persons, who were the nearer 


reversioners, had already brought a similar 
suit and failed, and thus have precluded 
themselves from bringing another suit,” the 
appellant was “entitled to maintain the 
Suit" and succeed to the property in suit 
as the heir of Sukh Ram. His reasons 
were as follows:— 

"It is contended that'the plaintiff, being 
& remote reversioner, cannot maintain thig 
suit in the life-time of the nearer reversioners, 
namely, Mir Singh, Nihal, Kehari and 
Kallu.’ 

“I do ‘not think that! this contention ів 
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sound when the nearer reversioners had 
already (brought a similar suit and failed 
and thus have precladed themselves from 
bringing another suit. I allude to the 
Original Suit N5. 160 of 1904, instituted 
in the Court of the Subordinate Judge at 
Saharanpur, which, though deoreed by’ the 
Court of the firat instance, was dismissed 
by the Appellate Court. Under these 
circumatances plaintiff is entitled to maintain 
this suit [Ses Gurulingaswami v. Ramalaksh- 
mamma (1), Ohampa Kuar v. Mina Mal (2), 
Sheomurat Bingh v. Ram Autar (8) ]." 


He accordingly made a decree for pos- 


session in favour of the appellant. 

On appeal the High Court set aside the 
decree of the Court below and dismissed the 
suit with costs for the following reasons: 


"It appears that after the death of 
Sukh Ram a suit was brought for the 
possession of the property by four persons, 
Kehari, Kellu, Nihal and Mir Singh. That 
Buit was dismissed as the plaintiffs failed 
to prove the pedigree propounded by 
them, Mir Singh, who is the uncle of the 
respondent, is one degree nearer to Sukh 
Ram than the respondent is. So alsoare 
Kehari, Kallu and Nihal. Further, iu the 
presence of Mir Singh, the respondent can 
have no right to the property of Sukh 
Ram. The only descendant of Prem Sukh, 
- who could possibly take a share in the 
property, is Mir Singh, who is admittedly 
alive. But at the death of Sukh Ram, 
Mir Singh brought his suit and failed. 
It is quite clear that the respondent cannot 
take the place of Mir Singh. The decision 
of the Court below cannot possibly be 
supported. We allow tha appeal, set aside 
the decree of the Court below and dismiss 
the suit with costs in both Courts.” 

The appellant therenpon appealed to His 
Majesty in Council. 

Mr. Dube, for the Appellant, contended 
that а remote  reversioner could bring 
a anit in the life-time of the nearer rever- 
sioner, when the latter had already brought 
a similar suit and failed and thus precluded 
himself from bringing another suit. The 
remote reversioner derived his title from 


18 M. 53; 4 M. L. J. 287. ‘ 
2) a W.N. me 
3) A. W, N. (1888) 178, 
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the last full owner and, therefore, a deoree 
against other reversioners could not operate’ 
as res judicata against him. Although the 
suit could not really be maintained for 
possession, it could be properly sustained 
for & declaration that the sale by the 
widow was only of her life-interest. 

(Me. Амевв ALr.—That is a matter of pure 
disoretion. The suit was originally for posses- 
sion. | р 

[Sre Jous Ebas.— Your first claim is to get 
possession and the 2nd claim to have the 
transfer ‘set aside. | 

[Loen Suaw. -We assume you are in the 
second generation. You cannot sue unless 
you show that the preceding generation is 
in collusion with the widow. ] 

[Mn. AxHR ÁLI.— You want to make ont 
nearer than you are. | 

Lord Duxzpnmx.—Your olaim is for posses- 
sion. ] 

Reference was made to Gurukinganoamt v, 
Ramalakshmamma (1) and Specific Relief Act, 
section 42. 

Mr. Parekh, appeared for the Respondents 
but was not called upon. 

JUDGMENT. 


Loro Dowapix.—One Sukh Ram was an 
owner of property and died. He left behind 
him в lady named Musammat Tmirti, who was 
supposed to be his legal widow, having been 
married ‘in the karao form of marriage. If 
she was his legal widow, she was entitled to 
the life enjoyment of the property which 
Sukh Ram left. 

In 1904 four persons called Kehri, Kallu, 
Nihal, and-Mir Singb raised an action against 
this lady, alleging that they were the repre- 
sentatives of Sukh Ram. They further alleged 
that she was not a legal widow at all, and 
that accordingly they were entitled to posses- 
sion of Sukh Ram’s property. They were cast 
in that action, because they failed to produce 
a proper pedigree which showed that they 
were in the degree of relationship whigh 
would entitle them to succeed even if their 
allegations against the lady were true. The 


“present plaintiff is a person of the name of 


Jhandu who, admittedlypin the pedigree is 
one degree further off from Sukh Ram than 
Mir Singh, who is still alive. He raised the 
present action on precisely the same aver- 
ments as Mir Singh and the others raised 
their action in 1904, that is to say, ho 
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averred that Musammat Imirti waa not а real 
widow, byt was, as he described it, a Bhatni 
widow with whom Sukh Ram had illicit oan- 
nection and who lived with him as & kept 
woman. He, therefore, asked for possession of 
the property. It seems that after 1904, but 
before the institution of the presentsuit, Musam- 
mat Imirti made a conveyance of part of the 
lands to certain third parties. The Subordi- 
nate Judge gave judgment in the plaintiffs 
favour, disregarding the fact that in no suppo- 
sition could the plaintiff ever be entitled to 
immediate possession for which he asked, 
owing to the faot that Mir Singh was still 
alive and was œ degree nearer than the 
plaintiff. . : 


The High Court set aside that judgment, 


&nd dismissed the suit holding that i6 was 
impossible for the plaintiff to get what he 
asked, because in any event Mir Singh, 
under the present circumstances, would ovt 
him out. 

An appeal has been taken to their Lord- 
ships’ Board and the learned Counsel for the 
appellant really gave up at once any idea of 
insisting on the relief which the plaintiff 
asked for and which he got from the Sub- 
ordinate Judge, becanse he admitted that the 
widow being alivehe could not possibly get 
poasession. That of course is tantamount to 
an admission that she ia a real widow and 
not, ав put in the plaint, a kept woman. But 
he has pressed their Lordships to turn the 
pleadings round and to give him в declara- 
tion that this conveyance by the widow to 
these third persons was bad as an absolute 
conveyance, and was only given as for the 
period of her own life. 

Now it is the fact that a reversioner in 
India may havea declaration from a Court 
to the effect that a conveyance by the person 
presently in possession is only good for the 
life of that person and is not good as an 
absolute conveyance of the property against 
the reversioners. But it is perfectly well 
Bettldi that that declaration will only be 
given to persons who stand in в certain 
relationship. It was Inid down by this 
Board in the саве which has been quoted of, 
Вап Anund Kunwar v. The Court of Wards 
(4), " that the right to bring such & suit is 


limited, and, as a general rule, belongs 

(4) 8 L A. 14, 6 0. 76% 8 O. L. В. 381 (P. O.) 4 
Shome L. В. 78/4 Bar. P. О. J. 195, 5 Ind. Jur. 181; 
Rafique and Jackson's P. Q. No. 08. 
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tothe presumptive reversionary heir." Tt ig 
quite true that the Board indicated ghat, in 


certain cases, the nearest reversionary heir 
might have precluded himself in some way by 
his own actor conduct from sning—es by 
collusive action with the widow—and in that 
case & reversioner in a more remote degree 
might be allowed to prosecute the suit. The 
argument that was addressed to the Board 
was that this was such a case, because Mir 
Singh having brought the suit in 1904 and 
failed through producing a false pedigres, 
he never could sue again. 

There are two reasons either of which 
is sufficient to prevent that argument prevail- 
ing. The first has already been indicated, 
namely, thatthe relief asked for here was 
possession of the property, and that the 
declaration now sought for can scarcely be 
spelt out of the pléadings at all. But there 
is another objection which is equally fatal 
and it is this. In 1904, when Mir Singh 
brought his suit, this deed of conveyance 
by the widow was not in existence and, 
therefore, it із impossible to say that Mir 
Singh has, by his conduct in raising an 
action in 1904, precluded himself from 
challenging by way of declaration the deed 
which at that time was not in existence. 

Their Lordships will, therefore, humbly 
advise His Majesty to diamiss the appeal 
with costa. 

Appeal dismissed. 

Solicitors for the Appellants: Messrs. 
Barfeild & Barfeild. 

Solicitors for the Respondents: Mr. E. 
Dalgado. 


ALLAHABAD HIGH COURT. 
Sucoup Orvis Arpan No. 918 or 1914. 
January 28, 1915. 

Present:—Sir Henry Richards, Кт., Chief 
Justice, and Justice Sir P. C. Banerji, Кт. 
RAGHUNANDAN PRASAD— DEFENDANT 

— APPRLLANT * 
vernis 
ОНЕМ RAM ann OTHWRBE—PLAINTIYTS— 


RERPONDENTE. 

Hinds law- Son's hability to pay money due. under 
indemnity bond of his father—Debt not {атыгай with 
tmmorality—Liabiltty of ancestral property in hands 
of son. 
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MAUNG THA v. М. 0. СНАТТЕВЈЕР. 

Tt is tho pious duty of a Hindu son to pay the money 
dne under вп indemnity clause provided in e salo- 
deed, noQtainted with immorality, executed by lus 

в anoegtral property in the hands of the 
won Ig liable to discharge the debt. ` 

Second appeal from the deoision of the 
District Judge of Budaun, dated the 30th of 
March 1914 

Mr. B. Е. O'Oonor, for the Appellant. 

Mr. Sttal Prasad Ghose, for the Respondents. 

JUDGMENT .—This appeal arises out of 
a suit in which the plaintiffs sought to recover 
money payable to them under an indemnity 
given to their predecessor-in-title by the 
father of the appellant. It appears that 
Murli Manohar and two others executed a sale- 
deed in favour of the father of the plaintiffs. 
That sale-deed contained a provision to the 
effect that in the event of any claim being 
asserted and proved, and in the event of any 
defect being found in the title of the vendors, 
the purchaser shall have & right to realise the 
oonsideration money from the vendors or 
their heirs and legal representatives together 
with damages. In subsequent litigation it 
was held that two of the vendors were not 
competent to sell the property beyond the 
term of their livea and in consequence of this 
the purchaser was deprived of a part of the 
property. Tho plaintiffs thereupon brought 
the present suit. 

The only question is whether the defend- 
ant-appellant, the son of Murli Manohur, is 
liable to discharge the liability created 
by his father by the indemnity 
clause, and whether that debt can be 
realised from the ancestral property in the 
hands of the appellant. It cannot be 
said that the debt incurred by Murli Manohar 
was tainted with immorality. Oonsequently 
it із the pious duty of hia son to pay that 
debt, and for the discharge of this pious duty 
the ancestral property in his hands із liable. 
The view of the Oourt below is, therefore, 
right. We dismiss the appeal with costs 
including in this Oourt fees on the higher 


scalo. 
Appeal dismissed. 
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LOWER BURMA OHIEF COURT. 
Sgooxp Ori, Appaat No. 281 oy 1913 
February 8, 1915. 

Present: —Mr. Justice Twomey. 
MAUNG THA—PLAINTIFF— APPELLANT 


A versus 
N. C. OHATTERJEE—Dayaxpantr— 


RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 8 — Assigw- 
ment of debt, whether arrears of vwierezi on debt are 
uded in asngament 
The arrears of interest of an assigned debt fo 
part of the interest which the transferor is capable 


of peasing by asaignmont and 
been. анаа in the e кш 
restricting the interest transferred. Я 

Мг. Wiltshire, for the Appellant. 

Mr. D. N. Pali, for the Respondent. 

JUDGMENT.—The arrears of interest 
accrued before the assignment formed part of 
the interest which the transferor was cap- 
able of passing in the property, and in the 
absence of any words restricting the interest 
transferred it must be held, under section 8, 
Transfer of Property Act, that the assignment 
was intended to exhaust the transferor’s 
interest in the property. Section 8 expressly 
provides that the arrears of interest dne on 
& debt are not included in the legal incidents 
ofthe property in the debt. They &re part 
itself, and pass аз a matter of 
course to the transferee in the absence of words 


: to show a contrary intention. 


As regards the interest allowed by the 
Divisional Oourt from the date of anit tothe 
date of the Divisional Court’s decree, I see no 
good reason for excusing the appellant who 
set up а false defence to the suit. 

On the llth November, +. é., just before 
the appeal came on for hearing in this Oourt, 
the appellant filed an additional ground of 
appeal, namely, that the original suit was time- 
barred by one day. But itis clear from the 
record that the plaint was really presented 
on the 26+ September 1910, and not on 27th 
са 1910 as contended by the appel 

The appeal is dismissed with costs. ө 


Appeal dismissed, 
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PUNJAB OHIEF COURT. 
Osgruixan Ravision Petition No. 1211 or 1914. 
October 5, 1914. 
Present:—Mr. Justice Johnstone. 
MUNICIPAL COMMITTEE, JHANG— 
PETITIONER 


verstis 
MUHAMMAD HAYAT—Oprrosita Parry. 

Criminal Procedure Code (Act V of 1808), «s. 04, 06 
—Document in possession of accused—Seaich warrant, 
Magistrate, power of, to issue—‘Person’, moaming of — 
Document or thing, whether limited to document or 
thing, which ta the subject of offence—Inspection of 
documents found in search, » 

Under section 06 of the Oriminal Ргобейпге Oodo, 
а Magistrate is oompetent to issue a search warrant 
for documents in possession of the &ocused, and such 
documents can, after produotion, be inspected by 
the prosecution or by any exports appointed by tho 
Court in this behalf. 

The words ‘a person’ in seotions 04, 96, Oriminal 
Procedure Code, inolude tho person acoused in the 
case, and the words ‘document or thing'in the sections 
gre general and cover any document the production 
or inspection of which is ‘necessary or desirable’ 
or will serve the ‘ends of justice. There is nothing 
in the sections to limit thelr provisions to tho 
finding of such dooumontas or things only in respect 
of which the alleged  offenoo may vo been 
committed. А 

In tha mattor of the petition of Атей Mahomed, 15 
C. 100; Bajrangi Gope v. Emperor, 9 Ind. Оаа. 64 38 


C. 804; 15 О. W. N. 843, 18 O. L. J. 689; 12 Or. L. J. 8; 


Biseer Misver v. Emperor, 20 Ind. Cas 229, 41 О. 261; 
14 Or. L. J. 406; 17 О. W. N. 1200; Survey Kondaredds 
v. Emperor, 15 Ind. Oas. 403; 87 М.`112; 18 Or. L.J. 
408 and In re Laklanidas, 5 Bom. L. В. 080, referred to. 
^ Ishwar Chandra Ghoshal v. Emperor, 12 О. W. М. 
1016; 8 O. L. J 820, 8 Or. L, J. 224 and Raj Ohandia 
Оһайтасаг v. Hara Kishore Chakravarti, 9 Ind Oas. 
664, 12 Cr. L. J. 98, dissented from. 


Case reported by the District Magistrate, 
Jhang, with his No. 1012, dated the llth 
of June 1914, under section 438 of the Cri- 
minal Procedure Code. 

FAOTS.—The accused is prosecuted by 
the Municipal Committee for evasion of 
octroi. On February 21st, 1914, a commission 
was appointed. by the Magistrate for ihe 
examination of the account books of the 
accased. On March 9th the acoused filed | 
an objection that buch an order appointing 
& commission was illegal. The Magistrate 
agreed and cancelled the order appointing 
the commission by *order, dated April 8th. 
Against this order that the Oourt was not 
authorised to appoint Commissioners to 
examine the sacoount books of the accused, 
the Municipal Committee filed an applica- 
tion for revision inthe Court of the Dis- 
trict Magistrate. The District Magistrate 


: ment 


(Mr. Lumsden) by -his order, dated April 
28rd, 1914, rejected the applicationg'on the 
ground that the Criminal Procedure Code 
contained no provision for the ‘appoint- 
of Commissioners, but held that 
the  applieent's propèr course was to 
apply for & search warrant under section 

96, Criminal Procedure Code, and thereafter 
for inspection. Such an application was filed 
in the Magistrate’s Court, but the Magistrate 
rejected the application on the ground that 
it had no authority to issue such a warrant 
under section 96. 

_ The proceedings are forwarded for revision 
on the following grounds:— 

- The point raised ia a legal point of some 
interest. There have been several rulings 
of the Calcutta High Court and one recent 
ruling of the Madres High Court, but 
apparently there has never been a ruling 
of the Punjab Chief Court on this question. 
' After the date of the order of the Magis- 
trate rejecting the application for the issue 
of a warrant under section 96, Criminal 
Procedure Code, there have been two publish- 
ed rulings: Bisser Misser v. Emperor (1) and 
Burey Kondareddt v. Emperor (2). In the 
Madras ruling it is laid down that the Magis- 
trate always has the power to issue a 
search warrant to obtain the production 
ofa document or other thing in the pos-- 
session of the accused. “The issue of a 


-summons is a milder means of attaining 


the same, and I am of opinion that the 
ruling in In the matter of the petition of 


Ahmed Mahomed (3) ‘should be follow- 


ed.” Reference was also made to Ishwar 
Ohandra Ghoshal v. Emperor (4), in which & 
contrary view wos taken, but this was 
dissented from.” 

Previous to the recent Oalontta case, 
Biser Misser v. Emperor (1), there was в. 
ruling of the Oaloutta High Oourt, quoted 
in Raj Chandra Ohakrararti v. Hara Kishore 
Ohakravariy (5), in which it was held that 
& search warrant under section 96 cannot 
be addressed to an accused person-on his 
trial and he cannot be prosecuted under 
section 175 because’ of his failure to produce 


(1) 20 Ind. Cas. 229; 41 O. 201; 14 Or. L. J. 405; 17 
О. W. N. 1209. 
2) 13 Ind. Cas. 493; 37 M. 112, 18 Or. Iu. J. 408. 
3) 15 O. 109. P 
3) 12 0. W. N. 1016; 8 O. L. J. 820, 8 Or, І, 2. 224, 
53 9 Ind. Cas, 564 12 Or І, J. 08. 
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the doeument mentioned in the warrant. 
I зев this- case specially because it ia 
not to in Biser Miser v. Em- 
erur (1).  . | 
АП the other previous rulings of the 
Calcutta High Court are referred to and 


.discussed in Bissar Misser v. Emperor (1): 


The Counsel for the &ecused bas argued 
that the previous rulings have only been 
explained, but they have not been over- 
ruled and, therefore, they are still in force 
if applicable to any particular case. But 
the finding of the more recent ruling is 
equally- applicable to this particular case. 
With reference to Bajrang Gope v. Hm- 
peror (6), it was held in Brsser Misser v. Em- 
peror а) that the wide proposition laid 
down in that case was not supported i 
the cass to which reference was 

Ishwar Ohandra Ghoshal v. Emperor (А), oT 
secondly, that the meaning of the learned 
Judges was, not that search was prohibited 
altogether,’ but that it must be а search for a 
particular document or thing. The old 
ruling in In the matter of the petition af 
Ahmed Mahomed (8) was also referred 
to, in which it had been held that & search 


. warrant could be issued for documenta in 


possession of the accused and that such 
doquments could, after production, be in- 
spected by the prosecution. In the light 
of these rulings, there appears to be no 


,reason why в summons should not be issued 
. under section 94 от а search warrant under 


section 96 for the production af the account 
books of the accused. 


I may note here one argument of the 
Counsel of the accused, namely, that it has 
been held that a commission is not allowed 
, by the Oriminal Procedure Code, but if the 
' aocount books are produced in Court, a man 
versed in Hindi accounta will have to be 
appointed to examine the books, and this 
will be the same asa commission. In my 
opinion this argument cannot hold good, 
because once a document isin Court, if it is 
іп в language which the presiding Magis- 
trate does not understand, he must have it 
translated. This is very different to ‘ap- 
pointing Commissioners for the examination 
of the books outside the Court. After 


(8) 9 Ind. Oaa. 64 88 0, 15 0. W. N. 18 
0, Led. 689; 12 Or. L. 7.8. . "n id 


. the Code, to 6 


- it. Section 96.of the 


consideration of the rulings, I have formed 
the opinion that in this case summons can 
legally be issued under section 94 to the 
accused for the production of his account 
books, or under section 96 & search warrant 
can be issued, and that, after the produc- . 
tion of the account books in Court, they 
may be examined by the prosecution, and 
I, therefore, forward the proceedings for 
revision of the order of the Magistrate, 
dated April 27th 1914, rejecting the applica- 
tion of the complainant for the issue of a 
search warrant for the account books of 
the acoused and the subsequent inspection 
of those books by the prosecution. 
Mehta Bahadur  Ohand, for the 


tioner. ; ў 
Oppoaite 


Mr. Fasl-i- Hussain, 
Party. 

ORDER.—I have taken time to con- 
sider the question raised in this case and 
have consulted the following suthorities :— 
In the matter of the petition of Ahmed Mahomed 
(3); Bajrangi Gope v. Wmperor(6); Bisser Misser 
v. Emperor (1); Surey Kondareddi v. Emperor 
(2); Ishwar Chandra Ghoshal v. Emperor(4); Вај . 
Ohandra Ohakravarit v. Hara Kishore Ohakra- 
varti (5); In re Lakhmidas (7); with the 
result that I am in entire agreement with 
the learned District Magistrate. The greater 
weight of authority is on his side, and 
Basser Misser v. Emperor (1) explains and 
distinguishes Bagrangt Gope v. Emperor (6), 
which is quoted to one as against the District 
Magistrate. With the exception of Ishwar 
Ohandra Ghoshal v. Hmperor (4) and Raj 
Ohandra  Ohakravarti v. Hara Kishore 
Ohakravarts (5), there ів thus nothing 
against the District Magistrate'a view. There 
are apparently no Punjab cases in point 
and I will, therefore, discuss the point on 
its merits. 

Section 94, Criminal Procedure Code, 
authorizes a Criminal Court, which coon- 
siders that the production of any document 
or other thing is "necessary or desirabfe ” 
for the purposes of any investigation, 
inquiry, trial or other proceeding under 
issue, ta, the person in whose. 
posseasion or power the document or thing 
is believed to.be, a summons to produce 
Code goes a step 


Peti- 


for tbe 


(7) 5 Bom. L. В. 980, 
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further. If the Court thinks the person in 
possession or having power over the 
document or thing will not voluntarily 
produce it upon a summons or notio, 
ог if it does not know in whose posses- 
sion or powerthe document or thing is, or 
if it thinks that the purposes of justice will 
be served by & general search or inspection, 
it may issue в search warrant. 

The facts are stated in the reference and 
need not be repeated here. The learned 
District Magistrate’ request is that a search 
warrant be issued under section 96, Orimi- 
nal Procedure Code, to be followed by 
inspection by the prosecution of the books 
found. Against this, nooused's Counsel urges 
that settions 94 and 96, Oriminal Procedure 
Code, cannot be used directly against an 
accused person, who must not be asked or 
compelled to produce matter which would 
incriminate himself. But [ oan find no such 
limitations in those sections. No doubt in 
Bajrangi Gope v. Emperor (6), it was ruled 
that an accused person cannot be prosecuted 
under section 175, Indian Penal Oode, for 
disobeying a summons under section 94, 
Criminal Procedure Code, but, as pointed 
out in Bisser Misser v. Emperor (1), this is 
not the same. as saying that а search 
warrant to find things likely to throw light 
on the case against an accused person cannot 
be issued for the search of his premises. 
There is nothing in the wording of section 96 
to warrant such an idea, and it is immaterial 
what may be the law of England on the 
subject. The learned Counsel affirms that 
the law of England is against the District 
Magistrate: it may Бе so, but what we 
have todo is to administer the law of 
British India. 

Raj Ohandra Ohakracarti v. Hara Kishore 
Ohakravari (5) seems to me an incorrect 
exposition of that law. It quotes no 
authority, and while it is oracular, it is 
brief and contains no erplanation how and 
wherg the supposed limitation of the powers 
of the Oourta comes into the section. The 
head note is defective, inasmuch as it con- 
founda the question of a warrant addressed to 
the accused with thateofs warrant agains 
the accused; and altogether Ё am not 
disposed to look upon this ruling as -a valu- 
able authority. Ishwar Ohandra Ghoshal v. 
Emperor (4), on the other hand, seems to me, 
with all deference, to be based on a mis- 


understanding of sections 342 and 843 of the 
Code. The argument used therein, which 
is also pressed upon me here, is that fhose 
sections show that the Legislature was anxious. 
that an accused person should under no oir- 
cumstances be compelled or unfairly induced 
to incriminate himself, and that calling upon 
an accused person to produce, or searching 
his House in order to procure documents, 
eto., which the prosecution say would prove 
hia guilt, would be an infringement of the 
spirit of the law. This argument does not 
appear to me to possess any force whatever. 

No doubt section 342 and section 348, 
Oriminal Procedure Code, are so framed as 
to prohibit all efforts on the part of the 
Court, by pressure or by cleverly ‘designed 
questions, to entrap the prisoner into making 
admissions against himself. An accused 
person is ina position of great danger and 
difficulty. He is usually an uneducated 
man of no very keen intelligence, and there 
is always a risk that, if he is searchingly 
and unfairly cross-examimed, he may, even 
if innocent, in his efforts to find a way of 
escape from the charge against ‘him, make 
statements, which are not tn accordance with 
the facts but which in his clouded and per- 
turbed mind may appear as being hopeful 
methods of evasion. This policy of the 
Legislature we.can readily understand, we do 
not want in this country the procedure fol- 
lowed by the French juge d'instruction, But the 
issue of & search warrant, such as that asked 
for in the present case, ів not in line with 
such procedure as that. The Oourt is bound 
by all the means in its power to find ont the 
truth. The truth here will very likely. be 
ascertained with certainty by an examination 
of accused’s books. He has no reasonable 
right to complain of such an examination. 
If he is innocent, his books will clear him. 
If he is guilty, why should the Oourt be 
debarred from seeing the best evidence of 
his guilt P Under section 342 the Oourt can 
ask him questions. He is not bound to 
answer, and if he answers falsely, he is not 
punishable therefor, though the Court may 
draw such inferences as it thinks just from 
his refusal or his answers. Here the Oourt 
is allowed to go as far as itis possible to go 
in the search for the truth. ‘Similarly, iu 
taking action ‘under section 96, Criminal 
Procedure Code, the Court is suthorised to 
goas far as i$ physically possible ia that 
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search. The accused can perhaps defeat the 
Court by concealing or destroying the docnu-, 
meng eto. or by having it oóncealed or dis- 
troyetl, taking, of course, the consequences 
of such action, just as the accused in the 
dock can, when questioned under section 342, 
thwart the Court in its search for the truth 
by answering falsely or refusing to &nswer. 
But the mere fact that the accused can во 
defeat or thwart the Court is no reason for 
holding that the Court is debarred -from 
going as for as the sections specifically allow. 

In short, to my mind the provisions of кес-. 
tion 96, Criminal Procedure Code, are clearand 
simple, and I can see no reason for holding 
that the words “a person" in that section 
do not include the person accused in the 
caso. Nor сап I assent to. the further 
contention. that when the premises to be 
searched are those of the accused person, the 
warrant can only be for the finding of the 
document, etc., in respect of which the alleged 
offence has been committed, e. g., the forged 
cheque or deed or the original of the libel..' 
The words "dooument or thing" in the section’ 
are general and seem to me to cover any. 
document, the production and inspection of. 
which. are. necessary os desirable” or will 
serve the ends of justice. 

For. these reasons 1. allow. this revision, 
set aside the order of the first. Class Magistrate 
and.direot that a search warrant ba issued 
as asked for by the District Magistrate and" 
that thereafter the books, etc., found. be open 
to inspection by the prosecution or by any 
experta appointel by the Oourt in this 
behalf. The first Class Magistrate's difficnlty 
about appointing Commissioners to examine 
the books is an imaginary diffipulty. The 
Oourt, of course, has the power to invoke the 
aid of persons capable of helping it to read 
and understand the contents of the books. 

Petition allowed. 
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MADRAS HIGH. COURT. 
OnunsAL Apprat No. 689 or 1914. 
February 23, 1915. 
Present:—Mr. Justice Spencer and 
; Mr. Justice Seshagiri Aiyar. 
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pression as eaeculant hils piesenting document јот 
togistiation—Sinularity of thumb impression, hore far 
sufficient for conviction. 

The idontity of а person пя tho executant or pro- 
senter of a document for registration though not 
conclusively proved by mmilarity of the thumb im- 
pression taken at tho time of presentation, is 
sufficient for conviction when supported also by other 
evidonoe ın the case. 

Empeior v. Abdul Hamid, 82 О. 758; Ө О. W. М. 520; 
2 Cr. L J. 260, Panchs Mandal v. Hmperor, 2 Cr. Li 
J. 811; 1 C. L. J. 385, followed. 


Appeal against the order of the Court 
of Session of the Bellary Division in; Case 
No. 70 of the Owlendar for 1914. 

Mr. K. Pandalai, for the Appellants. 

Mr. R. M. Palat, for the Public Prosecutor, 
for the Government. 


JUDGMENT. 


. Spencer, J.—It has been argued that 
the evidence of prosecution witness No. 3, 
that the finger print on the forged docu- 
ment is by comparison that of first accnsed, 
by itself is not sufficient to prove that 
none else could have made a similar im- 
pression and to convict him of the offence. 

In .think in this case, it is sufficient. 
There can be no doubt that prosecution 
witness No. 3 was an experienced expert 
and although he mentioned only six points 
of similarity in the finger points which he 
compared, it must not be concluded that, 
he could not have mentioned others if: he 
had been asked to do so. Moreover pro- 
seoution witness No. 4 says, he saw frst 
accused atthe time of the execution nud 
although he was not positive as to his 
identity, his evidence may be taken as 
reducing the possibility of error. The 
chances of another man having lines like the 
accused living in that locality (for villagers 


' are- not likely to have gone fer afield to 


find a substitute for the supposed executant), 
are во infinitesimal that in my opinion the 
Court was justified in acting on the sup- 
position that the first accused was identical 
with the person who put his. mark as 
executant of Exhibit A. Secondly,° it is 
urged that the offence, if any, committed 
by the accused was not forgery, as the 
mark which he put did not denote the 
execution of the document but its presenta- 
tion for registration. We alter the con- 
vietion accdrdingly to one under section 52 
of the Registration Act, ond retain the 


sentence already imposed. _ e Мт, 9 
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Against the third accused there is the 
evidence of prosecution witnesses Nos. 4 
and 6, whichtwe. think was rightly be- 
lieved. Prosecution witness No. 
speaks to the presence of accused No. 2 at the 
execution and to his having ‘put forward 
the first aconsed аз Sugappa. The sugges- 
tion that this witness having аз his 
purohtt a relation 
No. 7 is likely to have been influenced to 
get up a false case against a protege of 
third accused, depends on an allegation as to 
past enmity which we consider, unsub- 
stantial and remote. The document was 
in this acoused’s favour and it is unlikely 
that it could have been got up by others 
merely in order to get these accused into 
trouble. 

We confirm the convictions with the 
modification above referred to in the case of 
first acoused and dismiss the appeals. 

Вивнлотвг АттАЕ, J.—I do not wish to 
differ from my learned colleague who has 
had considerable experience regarding the 
value to be attached to the proof of thumb 
impressions. Àt the same time I wish to 
state that I share the doubts of the learned 
~- Judgés who decided Emperor v. Abdul Hamid 
(1) and Panchu Mondal v. Emperor (2), that 
it is not safe to convict an aooused on the 
bare proof of identity of thumb impressions. 
Bir Edward Henry pointa'out that two out 
of four persons will have one distinguishing 
mark of the impression in common. In the 
present osse six Buch marks are spoken to by 
the expert whose credeutials seem to be 
strong for giving evidence on the subject. 
Applying Sir Edward Henry’s test, there will 
- be two persons from outof 46 men who will 
have all thesix marks in common, that 
is to say, out of 4,096 persons, two persons 
would possess the marks spoken. to by the 
expert. Having regard to the fact that sus- 
picign rested on the first accused and that 
he was complained against, І am not pre- 
‘pared to say that the evidence is not 
sufficient to convict the accused. No motive 
for implicating him falsely has been alleged 
against the complainant. I agree with my 
learned brother that the case against second 
and third accused has been fully made ont. 
Appeal dt. ; Convictions affirmed. 
OE AAT ” B20; 2 Or. L. J. 250. 

8) 2 Op, L. J. 811; 1.0. L. J. 885, 
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PUNJAB OÓHIEF COURT. J 
СнтытнАт, Rayision. Peritos No. 1424 
or 1914. 
. October 21, 1914. 
Preseni;— Mr. Justice Shadi, Lal. 
e EMPEROR-—A»rPzLLAMT 
verstis - 


KHUDA BAKHSH—Resronpexr. 
Workman's Breach of Contract Act (XIII of 1859)— 
Contract to perfoim agnoultwial вегтісе, schether 


' aithin the Act-—Provision of penalty for its breach. 


The Workman’s Breach of Oontrect Act (XIII of 
1859) was not intended to npply toa contract to 
perform agricultural service. 


Empress v. Bhagwan Blursdn, T B 879, followod. 


- Where a oontract prescribes n penalty for itu breach, 
the remedy prescribed by the Act cannot be 
availed of. 

Emperor v. Huhammnad Dim, 22 Ind. Сая, 743 
98 P. L. R. 1014 23 P. R. 1013 Or, 15 Or. L J. 
166, followed. 

Oase reported by the Sessions Judge, Кыш 
Division, with “his Мо. 199-2, dated . the 
16th July 1914, under section 488° of the 
Oriminal Procedure Oode. 


FAOTS.—It is alleged that the com- 
plainont made an advance of Rs. 110 to 
Khuda Bakhsh; , accused, to perform 
agricultural work on a certain well and 
got a bond written from him. The asc- 
cused neither worked for him for в single 
day nor re-peid him the advance money. 

The accused, “ou conviction by Mirza 
Nawazish Ali, exercising the powers of a 
Magistrate cf the first Class in the 
Muzaffargarh District, was sentenced, by 
order, dated 9th June 1914, under section 
12 of Act ХШ of 1859, to three months’ 
rigorous imprisonment. 


The proceedings aresforwarded for revision on 
the following grounds: — 


l. The Magistrate recorded the statement 
of Murad, complainant, when the complaint 
was instituted and thereafter summoned 
Khuda Bakhsh. On the appearance of 
the latter the Magistrate recorded his 
statement and, at once passed the order 
which is under revision, sentencing Khuda 
Bakhsh to three months’ rigorous imprison- 
ment. The Magistrate did not ask the com- 
plainant what his wishes were and did not 
order Khuda Bakhsh · фо re-pay the ad- 
vance made or to perform the work ac- 
cording to the terms of -the contract? as 
required by section 2 of Act XIII of 1859, 
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The er of ihe Magistrate is, therefore, 
not rding to law. 

2. The oontraot provides a penalty of 
Rs. 50 for non-performanoe af the contract, 
the employer, therefore, could not adopt an 
alternative remedy by proseed 
Ast XIII of 1859 [See Emperor: v. Muham- 
mad Dis (1)]. 

8. The contract is to perform  agri- 
cultural duties, such a contrast does not 
come under Act XIII of 1859 [See Hmperor 
v. Bhagwan Bhsvsan (2) ]. 

For the above reasons I recommend 
that the order of the Magistrate be set 
aside and that Khnda Bakhsh be dis- 
charged from his bail bond, on which he 
has been released pending the orders of 
the Chief Court, 

ORDER.—The &coused entered into a 
contract with the complainant to per- 
form agricultural work for the latter, 
received an advance of Rs. 110 and 
stipulated to pay а penalty of Ва. 50 
in the event of the non-performance of 
the service. Оп these facts, ii is quite clear 
. that the provisions of Act XIII of 1859 
do not apply to the case. In the fire place, 
the preamble and other provisions of the Act 
show that it was not intended 16 apply toa 
contract to perform agricultural service 
Lvide Empress v. Bhagwan Bhivsan (2)]. 

In the second place, the judgment of this 
Court in Emperor v. Muhammad Din (1) is an 
authority for the view that where a contract 
prescribes a penalty for its breach, the 
remedy prescribed by Act XIII of 1859 
cannot be availed of. 

For these reasons I accept the application 
for revision and set aside the order of the 


Magistrate. 

(1) 22 Ind, Cas jy 96 P. І. В. 1014 23 Р, В. 
1018 Or; 15 Or. L. J.1 

(2) 7 B. 879. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
CgrurxAL Revision ArrpLIOATIONS Nos. 65 
AND 69 ov 1914. 
: June 80, 1914. 

Present: —Mr. Crouoh, A. J. O., and 
Mr. Boyd, А. J. C. 
LOKUMAL valad VALABDAS 
AND AROTHER—APPLIGANTA 
versus 


ВМРЕВОВ— Ввзронринт. 

Penal Oode (Aot XLV of 1880), ss. 420, 489, 486— 
Trade-ma:b and property mark, distimchow betwern — 
“National Bank of India” stamped ow gold bars, whether 
trade-mark or property mark —Cownterfert trade-mark 
—Interference in revision—Oriminal Procedure Code 
(Act V оў 1898), а, 439. ' 

Where the object of stamping the words “National 
Bank of Indis" on gold bers is to inform the 

ublio that the bars are the merchandise of the 

imported, sold and guaranteed by it, the mark 
is & trade mark and not & property 

For the purposes of the Penal Oode it is not 
essential that an imitation should be exact in order 
to be "oounterfelt." 

Where, therefore, the accused used marks on his 
bar likely to deceive an ignorant and unwary pur- 
chaser, but which would be obvious on 
observation by сотрегівоп with & genuine ber: 

Held, that this was в case of using a false trade- 


` mark and not a oounterfeit one and the accused was 


not guilty of an offenoo under section 480, Indian 
Penal Oode. 

It is not usual fora High Court in revision, to 
interfere with any finding of fact, so far as ibis a 
finding of fact pure and simple based on evidence on 
the record; but where the lower Oourts have erred 


‘in their inferences from facta as found and havo 


found applicants И rg of offences which are not 
constituted by such facts, tho High Oourt will 
interfere in revision. 

Application against the judgment Mr. 
Hayward, Judicial Oommissioner. 

Mr. Т. G. Hiphinston, for Applicant No. 1. 

Mr. Wadhumal Oodharam, for Applicant No. 2. 

Mr. Е. Raymond, Public Prosecutor, for 
the Orown. 

JUDGMENT.—Applicants Lokumal and 
Topandas are, respectively, the owner and 
manager ‘of а Shroff business carri on 
in Karachi. 

The National Bank of India have, for 
many years, imported, and sold gold in bars 
bearing the following marks: 

NATIONAL BANK OF INDIA 
(also in Gujerathi). 

Touch 100 (in Gujerathi). 
BAMUEL MONTAGUE Ф Co, BULLION 
MERCHANTS, LONDON. 

It is alleged that Topandas, acting under 
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instructions from Токаш], sold to one 
Ohutterbhuj the piece of gold, Exhibit 4, 
bearing the following marks: 


AL BANKOFI 
L Bank О I (in Gujerathi characters) 
Nbr 100 (in Gujerathi characters) - 
MAL WALABDASS SHROL. 


Exhibit '4 is one-fourth broader than 
Exhibit 5, and the letters of "Bank of? 
in Exhibit 4 are substantially bigger and 
deeper cut than in Exhibit 5. 

It has been found by the Sessions Court 
that :— 

(ID Lokumal was frequently at the place 
of business and was fully responsible for all 
the aots of his Manager. 

(П) Ohutterbhuj, acting under special 
instructions from the National Bank, went 
to the applicants’ shop and asked for 
“Wational Bank Gold,” and that the ber 
pe = was sold and handed to him by 
Topanda 

(тї "i National Bank of India” is the 

"property mark" of the Bank. 

(IV) The marks on Exhibit 4 are an 
imitation of these, Exhibit 5, close enough to 
deceive casual purchasers. 

The Oourt of Session has not found that 
the gold of Exhibit 4 is inferior to that of 
Exhibit 5, and the evidence was given to 
show that it was National Bank gold melted 
down and re-moulded. Tta touch is approxi- 
mately 100. It has not been proved that 
the whole bar of which Exhibit 4 forms 
part originally bore the word National. 


The original Court found applicants guilty 
of using & false " property mark,” of selling 
goods with a counterfeit “property mark” 
and of cheating, and convicted them under 
sections 482, 486, 420 and 109, Indian Penal 
Oode, sentencing Dokumal to 18 months’ 
rigorous imprisonment and a fine of Ra. 1,000, 
and  Topandas to nine months’ rigorous 
énprisonment and a fine of Ha. 300. 


It is not usual for a High Morin 
revision, to interfere with any finding of 
fact, so far ва it, із a finding of fact pure 
and simple based on evidence on’ the record; 
but we are of opinion that both lower Oourts 
have, in certain of the charges, erred in 
their inferences from. facta as found and 
have found applicants guilty of offences 
which are nob constituted by such facts. A 
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property mark isa mark used for denoting 
that moveable property belongs to & icular 
person, whereas a trade mark & mark 
used for denoting that goods nre the mann- 
facture or merchandise of a particular 
person. The object of stamping gold bars 
with the words ‘National Bank of India” 
isnot to inform the public that the gold 
belongs to the Bank, but to give the 
assurance thatthe gold, no шаф г to whom 
it for the time being may belong, was 
originally imported and sold and guaranteed 
by the Bank; that ів, the mark isa “trade 
mark,” not a ‘property mark." 

Nor, in our opinion, is the mark on 
Exhibit 4 a counterfeit trade mark. A 
* counterfeit” is, strictly, an exact imitation, 
but, for the purposes of the Penal Oode, 
it is not easential that the imitations should 
be exact. But a thing is not, ordinarily, 
said to be counterfeit unless it bears, on the 
face of it, the semblance of validity, and ів 
such as to deceive the avergge person on 
ordinary observation. Having regard to the 
patent differences between Exhibit 4and Exhi- 
bit 5, differences which would be obvions on 
ordinary observation even to an unintelligent 
person who could read either Gujerathi or 
English, and unless he could read one of the 
languages the inscription would convey 
nothing at all, the conviction under section 
486 cannot, in опг opinion, stand. It isa 
case of using в false trade mark, not a 
counterfeit one. Exhibit 4, on its very 
face, declares itself to be the merchandise 
of Lokumal Valabdas, though the imitation 
may be, вв found by the lower Court, 
sufficiently close to deceive an ignorant and 
unwary purchaser who had no immediate 
opportunity of comparison with a genuine 
bar. Mr. Hlphinston has contended that it 
has not been proved that the words 
“National Bank of India” constitute à trade 
mark, but this ів а сазе in which “res ipea 
loqwitur"; there овп be no doubt that the 
words &re impreesed on ihe gold bears to 
inform the world generally that the bars 
are the merchandise of the Bank. The 
conviction for cheating is really based not 
on the false trade mark, for it is not alleged 
that it was examined or that it actually 
deceived, but on the fact that when Topandas 
was asked for National Bank of India 
gold he gave Exhibit 4. Tha learned 
Judicial Commissioner was of opinion that 
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‚в person who, asks for National Bank of 
.India gold means, not gold of a certain 
_touch, Apt gold that bears the stamp and 
_guarantes of the Bank, and that the offence 
of attempting to cheat consisted in passing 
off Exhibit 4 as a portion of a genuine and 
‘original bar of the National Bank. Mr. 
Carnegie says that their gold bars are 
known inthe bazar as National Bank Gold. 


1 


But no offence ia committed under section, 


"490 unless there is actual cheating and a 
dishonest inducing to deliver property by 
means of such cheating. But, as pointed 
out by the learned Judicial Commissioner, 
there was no cheating in this case, for 
Ohaturbhuj expected to receive a bar 
marked as Exhibit 4; there was, at most, 
anattempt to cheat, an offence punishable 
under sectionn 417 and 511 only, and 
Lokumal could be punished only under 
seotion 116. 

We consider, therefore, that the only 

charge on which the conviction could stand 
is that’ under section 482, which covers 
the case of using a false trade mark as well 
as a false property mark. We reverse the 
convictions under sections 488 and 420. 
. Having regard to the findings of fast of 
both Courta we are not prepared to interfere 
with the conviction of either applicant under 
section 482. 

There remains the question of sentence. 
The offence is punishable with imprisonment 
which may extend io one year, or with fine, 
or with both. It is arare thing to punish a 
trade mark offence with imprisonment, but 
the lower Courts took a very serious view 
of the case and were of opinion that applicants 
had been using the false trade mark for the 
fraudulent purpose of selling, at a profit, 
inferior gold. There is evidence on the record 
to justify this view. But the original senten- 
ces cannot stand in view of the reveraal of the 
conviction under section. 420. We consider 
that the ends of justice will be met if we 
reduce the term of imprisonment in each case 
to that already served; namely 2$ months, and 
we reduce it accordingly. As regards the 
fine the sentences are confirmed. 
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MADRAS HIGH. COURT. 
Oru Revision Partition No. 408 or 1913. 
January 21, 1915. . 
Presené:—Sir John Edward Power 
Wallis, Кт., Chief Justice, and 
Mr. Justice Hannay. 
In re MANNAR OHETTI ир отнивв—- 
(PrarwrirES тх Ozrargan Sure No. 8 oy 1911 
ON тни FILE OF THE COURT oF тни fSUB-JUDGA 
or KUNBAKONAN)-—PETITIONERS. 

Criminal Procedure Code (Act V of 1898), ss. 489, 
418—Order of proeecution —l1nterferenos in revision. 

The High рог дая has no power under section 439 
ofthe Oriminal Procedure Godo to interfere in 
revision with an order made by a Civil Court under 
section 476, Criminal Procedure Code. 

Petition under section 115 of Act V of 
1908, praying the High Court to revise the 
proceedings of the Court of the Subordinate 
Judge of Kumbakonam, dated the 18th April 
1918. in Original Suit No. 8 of 1911, on the 
file of the said Court. 

Mr. T. S. Ramaswams Atyar, for the Poti- 
tioners. 

Messrs. S. Т. Srinsrasa борай, К. 
Srinivasa Atyangar, O. V. Ananthakrishna 
Aiyar, К. Ramachandra Atyar and 9. Muthiah 
Mudliar, ew Amicus Curie. 

ORDER.—Folowing the decision of 
Bashyam Aiyangar, J., іп In re Ohennanagoud 
(1) and of the Full Benches of the Allahabad 
and Calentta High Courts, In the matter cf the 
petition of Bhup Kimwar (2) and in 
Har Prasad Das y. Emperor (8), wa think 
it may now be taken as settled that 
sve have no power under section 439 of the 
Oriminal Procedure Uode to interfere with 
an order made by a Civil Court under section 
476 of the Criminal Procedure Code. There 
is no case for interference under section 115 
of the Civil Procedure Code. The petition is 
dismissed. 

Petition dismissed. 
М. 189; 2 Weir 197. 


1 
DE 36 A. 24 A. W. N. (1004) 15; 1 Or, L T, 73. 
. L. J. 245; 14 Or. L. Je 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
ОвімтмАт, APPEALS Nos. 26 amp 80 or 1914. 
August 18, 1914. 
Present:—Mr. Fawcett, J.C. and 
Mr. Crouch, A. J. C. 
PUNHU ralad HOTU AND OTHRBS — 


APPELLANTS 
versus 
EMPEROR—RESPONDENT. 
Accomplice —Emdence before Committing Magistrate. 
retracted jn Sessions Oowt, ‘admrmbility and 


credibility of —Xvidence of identification, value of. 
Mut atatement of an acoomplioe before the Com. 
thing Magistrate, though retracted in the Sessions 
pen can be treated as substantial evidence, on 
the same footing ел any other evidence on the record 

Emperor v. Dicarka Kurmi, 28 A. 688; 8 A. L J. 852; 
4 Or. I. J. 01; А. W. М. (190) 187, referred to. 

But this ovidenoe must be treated with caution 
in wo far as it implicates any particular &ocused or 
assigns him а particular рег іп the actual crime 

Tho value of the statement of any witness that 
he recognises a particular man depends ultimately on 
the opportunities he had of observing the man and 
on his peraonal veracity. 

Appeal against the decision ‘of the Addi- 
tional Sessions Judge, Hyderabad. 

Mr. Lalchand 'Hassomal, for Appellants 
Nos. 1 to 5. 

Mr. Е. Itaymond, Public Prosecutor for 
the Crown. 

J UDGMEN T. 

Fawokrr, J. O.— The evidence against the 
appellants consists of (a) the direct evidence 
of the accomplice, Jaffer, given in the Com- 
mitting Magistrate’s Court, which implicates 
all of them, (b) evidence of witnesses who 
identify them as having taken part in the 
dacoity, and (c) against some of them evidence 
of their being in possession of part of the 
stolen property or arm» used in the daooity. 

In judging of the admissibility and aredi- 
bility of Jnffer's evidence, І think the proper 
rule to be followed is that the statement 
before the Magistrate, though retracted in 
the Sessions Court, can be treated as sub- 
stantial evidence, on the same footing as any 
other evidence on the record, cf. Emperor v. 
Dwarka Kurmi (1). Its reliability is no doubt 
injuriously affected by the fact: of its being 
retracted in the Sessions Oourt and the fact 


of Jaffer being a self-confessed accomplice, - 


who had received a pardon, but it does not 
follow that itis not entitled to any weight 
or credibility at all. 

Пуза 088, 8 A L J. 852, 4 Or.L.J. 61 A. W. N. 
(1906) 187 
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A perusal of his deposition bef the: 
Magistrate leaves no doubt on my mind as 


to his having taken part. in the dacoity and 
as to the substantial truth of the incidents 
mentioned init, most of which are corrobo- 
rated by other evidence. I do not believe that 
he was merely tutored to give the account 
which he does, and itis, in my opinion, far 
more probable that he retracted in the 
Sessions Oourt throug & desire to 
favour the accused than that he gave hia 
previous deposition falsely through pres- 
Sure, from which he became free in the 
Sessions Oourt. This is to some extent 
corroborated by his statement: “I was 
told that I would be set at liberty after 
Ihave given my evidence in the Sessions 
Court and _that that is the law: now I. 
am по more in fear of the Police and fearing 
God I tell the trath.” He probably thought 
a retraction in the Sessions Court would not 
affect his personal liberty. 


Points on which his evidence is cor- 
roborated are as to Punhu (accused No 2) 
carrying the ornaments, Naben (accused 
No. 1) carrying a gun &nd-Gulu (accused 
No. 4) в pistol; as to their taking away 
Hotchand’s gun; and as to their staying 
in & pit on в sand-hill, There are also 
other minor details on which corrobora- 
tion is forthcoming. His deposition reads- 
as & natural and not a tutored account of. 
the affairs. None of the argumenta advanc- 
ed by Mr. Lalchand are, in my opinion, 
sufficient to justify me in holding that he 


-did not really take part in the daooity. 


On the other hand, his evidence must 
of course be treated with-cantion, in во 
faras it implicates any. particular accused 
or assigns him в pertioular part in the 
actual dacoity. Jaffer might easily in- 
troduce a wrong name to shield a friend, 
and would probably have a tendency to 
minimize his own part of the affair. To 
this extent, I do not think hia evidence- 
should be accepted node 80mo reliable 
corroboration. 


As regards the evidence of identification, , 
I concur generally with the remarks sf my - 
learned colleague. I think there is no doubt 
that in this case the Police officers, who 
were conducting the investigation, «lid 
honestly try to have their identification . 
tests held - under ponditions which - would,- 
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as far as possible, ensure their reliability, 
and that there is no real basia for the 
allegations made against them by Mr. 
Lalchand. Bnt itis of course possible thnt 
the identifying witnesses had opportunities 
of ‘knowing beforehand that the persons 
they identifed were actually suspected of 
having taken -part in the dacoity; and this 
must to a certain extent detract from the 
reliability of such а test. In thia case I 
think the weight to be given to & particular 
witness’s identification of any of the ac- 
cused depends more on the opportunities 
he had of being in a position to identify 
him and his general credibility than on 
any evidence that he actually picked ont 
the accused from a number of other men, 
though of course this must also be taken 
into consideration and may entitle his 
identification to more oredence on that 
account, 

For the sbove reasons, we dismiss the 
appeals of all the appellants, except aocus- 
ed No. 5, Ramzan, who is aoquitted and 
ordered forthwith-to be set at liberty. 

Onovog, A. J. O.—I concur in the order 
of the learned Judicial Commissioner, 

There is, prima facie, abundant evidence 
against all appellants, but Mr. Lalchand haa, 
with much skill and industry, analysed the 
evidence, and has endeavoured to convince 
us that each several item of evidence affords 
but frail ground on which to base a 
conviction. 

Jaffer, the informer, is admittedly a bad 
character and a confessed liar: his original 
statement must of course be accepted with 
much cantion. 


The identification of the appellante by 
the bamia witnesses may have been, as 
Mr. Lalehand urges, a mere sham; but no 
identification ever held was entirely free 
from suspicion of Police collusion, and the 
value of the statement of any witness that 
he recognises в particular man depends 
ultimately on the opportunities he had of 
observing the msn and on his personal 
veracity. When a manof respectable posi- 
tion states positively, on oath, that one of the 

was seen by him, at close quarters, 
taking part in the dacoity, that statement 
has evidentiary value. If there be good 
grounds for suspecting that, at the first 
formal identification, the witness was assist- 
ed in picking out this particular accused, 
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then the formal identification itself must 
be assessed low; but the evidentiary value 
of the sworn statement is by no means 
altogether destroyed by discounting the 
value of the incident which the prosecu- 
tion rely on as corroborative. Even if we 
make full allowance for police overzeal, for 
inacouracy of perception, for exaggeration, 
and even for deliberate lying on the part of 
the witnesses, we still have a sufficient body 
of evidence to justify the conviction of, at any 
rate, sir of the seven appellants. All that 
the Court can do in such a саве as the present 
is to conscientiously peruse the evidence, and 
after carefully considering the arguments 
both for the prosecution and for the 
defence, which affect its aredibility, to 
say whether or not it believes that the 
accused are guilty. А perusal of the whole 
record convinces me that the Police investiga- 
tion was honestly directed towards the dis- 
covery of the real offenders, and that the 
witnesses were desirous of bringing the real 
offenders to justice. 
Appeal accepted in part. 


MADRAS HIGH COURT. 
OrINTNAL ÁpPmAL No. 608 or 1914. 
January 12, 1915. 
Present:—Mr. Justice Spencer, and 
Mr. Justice Seshagiri Aiyar. 
In re MADIGA dur си —PRISONER | 
— APPXLLA 
Criminal Procedure Code (Act Р of 1898), г. 380— 
Forfeiture of pardon—Practios 
Where oe forfeits the pardon offered 
to-him, it is the duty of the Seasions Judge to record 
& finding as to the ture. It is not enough that 


the Committing Magistrate does so 
Appeal against the order of the Court of 
Session of the Ouddapah Division, in Oase 
No. 45 of the Calendar for 1914. be 
Mr. P. E. Grant, for the Government. 


JUDGMENT.—The' Sessions Judge has 
not &&ked the prisoner &hether he relies on 
the pardon granted to him and has not tried the 
issue whether the pardon has been forfeited. 
Kullan v. Emperor (1). 

Ii is not enough that the Committing 


(1) 2 Ind. Oas. 343, 32 М. 178; 9 Or. І, J. 571. 
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ceedings under section 145 aud to! act against 
both opposing parties in the same proceedings 
under section 107, cf. the cases of Queen- 
Empress v. Nathu (7), Queen-Empress v. Abdul 
Kadir (8), Mahadeo Kunwar у. Bisu (8), Pran 
Krishna v. Emperor (9), "Kamal Narain 
Ohowdhry v. Emperor (10). If the Magistrato 
thinks it desirable to proceed against either 
of the parties concerned under section 107, 
this should be by separate proceedings 
against each in accordance with the provisions 
of sections 112 to 118 of the Code. It also 
appears that there was no information before 
the Magistrate, at the time that he passed 
his order, that the two Mirs, to whom. notices 
have been issted, were likely persdnally to 
commit a breach of the peace or disturb the 
public tranquillity, as charged against them 
inthe order. Even the subsequent application 
of the 8th July 1914 by certain haris of the 
Mira does not allege this against them. They 
might no douht be proceeded against as 
instigators, but if so, the information as to 
this should be clearly alleged in the order in 
accordance with section 112. As that section 
obviously implies and as ruled in. In the matter 
of the petition of Jai Prakash. Lal (11), 
the information must be of a clear and 
definite kind directly affecting the person 
against whom process is issued, and it 
should disclose tangible fasts .and details, 
во that it may afford notice to such person 
of what he is to come prepared to meet. І 
am not prepared to-go во far as to вау that 
these objections render this Magistrate’s 
order absolutely illegal, and it may be 
remarked that, though the order in question 
was passed against the two parties jointly, 
it does nat follow that the Magistrate han 
taken or intended to take proceedings under 
Chapter VIII against all together, instead of 
having separate proceedings in the case of 
each party or person. But I think this is 
а cage where. it is better to interfere with 
the contemplated proceedings at the beginning 
than at the end, when they might have to be 
upset as being irregular or illegal; and 
we are also assured that the danger ofa 
breach of the peace on account of the alleged 
action of the Mins in closing the-canals or 


+ (7) 6.4. 214, 
(8) 0 А. 452, A-W. N. (1887) 111. 
- (8) 8 C. W- N. 180; 1 Or. L. J.-58. 
а n 11 0. W. М. 472; 5 О.І. J. 281; 6 Or. L. J. 197. 
11) 6 A, 20, EPA E 
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preventing cultivation is, at any rate for the 
present, now past. We, therefore, quash the 
latter part of the Magistrate’s order, whicli 
he passed under section 107 of the Criminal 
Procedure Code. : 

Овоссн, A. J. O.—I concur in the proposed 
‘order. Section 485 (3) of the Oriminal 
Procedure Oode must be strictly followed 
right up to its obvious limits. Опое the local 
Magistrate is satisfied that’a dispute likely 
to cause & breach of peace exists concerning 
any land or water or the boundaries thereof, 
heis bound to proceed under Ohapter XII. 
But, as held by this Court in Oriminal 
Revision Application No. 118 of 1906, the 
proceedings under Chapter XII referred to 
in section 435 (8) are proceedings “in а 
lawful and right sense,” 
Magistrate purports to proceed under Chapter 
XII with reference to & dispute as to move- 
ables only (Sadar Court Criminal Revision 
Application No. 43 of 1900), or mixes up 
several inquiries and purports to hold them 
all under Ohapter XII, the High Court has 
power to interfere in order to limit the pro- 
ceedings under Chapter ХП to their proper 
scope. А 


Revision allowed ta part. 


MADRAS HIGH COURT. 
ОвімікАТ- APPgAL No. 625 or 1914. 
January 8, 1915. 

Present:—Mr. Justice Sadasiva Aiyar. 

In re NATESA PADAY AOHI-—PRIBONER— 
APPRLLAXT. 

Penal Code (Act XLV of 1880), s. .866 —Kidaapping 
girl from lawful guardionship—Child temporarily in 
custody of maternal uncle—Mothar resuming oustody— 
Toking «with mother’s солон, whether amounts to 
offence. 

Whero tho acousod was chargod with kidna ping 
a girl from the lawful i of hor maternal 
uncle and it &ppeered that the mother of the girl 
was present with the accusod when he was leading 
the girl to a railway station, and oonsentedto tho 
girl's i5 takon: 


Heid, (1) that tho matornul unclo had counod to 
havo the girl under his i ip and the mother 
had 


again taken cdstody of the girl as her guardian, 


and, where the . 


(2) that taking with her consent did not. amount. 


to an offenco under scction 900,of the Penal Vode. - 


4 


910 
EMPEROR t. ABLUM. 


Appeal against the order of the Court of 
Session оѓ the Tanjore Division, in Oase 
No. 45 M the Calendar for 1914. 


The Hon’ble Mr. Т. Richmond, for the Ap- 
pellant. 

The Public Prosecutor, for the 
ment. 


JUDGMENT.—The appellant has been 


Govern- 


convicted under section 866 of the Indian ' 


Penal Code of having Kidnapped a girl 
named Gnanambal on the 2nd day of June 
1914 at Rajagiri from the lawful guardian- 
ship of her uncle, Venkatachala Padayachi, 
with intent or knowing it to be likely 
that she may be compelled to marry against 
her wil The charge does not make it 
clear that she was to be compelled to 
marry against her will. The suggestion of 
the prosecution seems to be that she-was to 
be compelled to marry the prisoner him- 
self against her will, because the allegation 
is that he tied a tals round her neck 
after abducting her. This suggestion is 
prima facie rather  improbeble. The pri- 
soner has got his wife living with him 
&nd there is also the evidence on the side 
of the defence indicating that the girl had 
been promised in marriage to the prisonser's 
brother and that the father of the girl 
had been giveu parisam and jewels in 
connection with that contemplated marriage. 
There is also a rival candidate for the 
band of the girl, namely, .the brother 
of P. W. No. l, who is her maternal uncle, 
and who is said to have had the girlin 
his guardianship at the time of the alleged 
offence. It is & curious fact (admitted 
by the prosecution) that both on the day 
previous to the date of the alleged offence 
and also on the day subsequent to the 
date of the alleged offence, the girl's 
mother, P. W. No. 8, wasat the village 
of Rajagiri where the alleged offence took 
place. The story that P.W. No. 8 had 
‘gone to that village before the date of 
the offence from. her own village (about 18 
miles distant from  Hajegiri) in order to 
soo if she could secure a wife for P.W. 
No. 1 is not worth a moments belief. 
Her story that, though she was in 
Rajagiri on the previous day, she left for 
some other village eight miles off before 
_ the hour of the alleged offence and then 
returud] uext day to Rajagiri is, again, 
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very improbable. The prisoner’s statement 
corroborated by the evidence on the side 
of the defence that the prisoner and the 
girl's mother went to Rajagiri from their 
own village of Thiruvesanallur to take the 
girl from Rajagiri to the prisoner's village 
in order to have the marriage with the 
prisoner’s brother celebrated in accordance 
with the previous contract entered into 
between the prisoner and the girl’s parents, 
is much more probeble. The evidence of 
Р. W. No. 4-also shows that at the time 
of the alleged offence, the girls mother 
was at the place of the offence and that 
her story that she was absent is, in all 
probability, a falsehood. I think that the 
evidence as to the tying of ital is not 
true. If (as I find) the mother was present ` 
with the accused when the accused was. 
leading the girl in broad daylight towards 
the railway station at Rajagiri and con- 
sented to the girl’s being so taken, P. W. 
No. 1 had ceased to have the girl under 
his guardianship and the mother had 
again taken custody of the girl as her 
guardian. This case brought on the footing 
that P. ҮҮ. No. 1 continued to be the 
girl’s guardian at the time of the offence 
cannot, therefore, stand. I, therefore, reverse 
the conviction and sentence and direct the 
bail bond to be cancelled. 


SIND JUDICIAL COMMISSIONER ’S 
COURT. 

OnruINAL Appeal No. 61 or 1914. 
Angust 27, 1914. 
Present:—Mr. Fawoott, J. O., and 
Mr. Orump, A. J. О. 
EBMPEROR-—APPRLLANT 


versus 
ABLUM. valad GUL MAHOMED— 
AND pom эз A 
Pca Gambling Aot (IV of 1887), ы. 
Orimrnal Procedure Code (Act У af we) ss. 1 (8), Ий. 
248—Search wader Gambling Act—Mashirs, absence 
of, effect of—Aoccussd pleading guilty—Magistrate, duty 
of, to comvict. 
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All searches under a special or local law are not to 
bo conducted in accordance with tho provisions of 
tho Ortminal Procedure Oode and, thorefore, tho 
nbeence of Aashirs at o search held under the Bombay 
Gambling Act, 1887, does not make the search i 

Where an acousod pleads guilty but shows no 
sufficient cause why he should not be convicted, the 
Magistrate should not aoquit him. 

Appeal against the order of the Оу Magis- 
trate, Karachi. 

Mr. Е. Raymond, Public Prosecutor, for the 


Orown. 


JUDGMENT.—This is an appeal made 
by the Public Prosecutor on behalf of the 
Local Government from an order of the 
City Magistrate, Karachi, aoquitting the 10 
&ooused of the offence of gaming in & 
common gaming house under section 5 of 
Bombay Act IV of 1887. Acoused No. 10 was 
also accused of an offence under section 4. 


The accused Nos. 9 and 10 are recorded to 
have pleaded -guilty to the offence under 
section 5, but the Magistrate refused to 
accept it, being of opinion that it was 
not a genuine plea and that they only did 
so because they thought they might there- 
by gain an advantage in certain other 
Police proceedings against them. No state- 
ment of this kind is, however, recorded 
as having been made by either of these 
two accused, as should have been done if 
any such statement were made under sec- 
tions 248 and 268 (g) of the Oriminal Pro- 
cedure Oode, and we must presume that 
the plea was an unreserved and voluntary 
one. As the two accused showed no suff. 
cient cause why they should not be convicted, 
the Magistrate should have convicted them 
accordingly under section 243, : 


The Magistrate acquitted the other 
accused on the ground that no Mashirs were 
present at the search, and in his opinion 
all searches must be conducted in accord- 
ance with the provisions of the- Oriminal 
Procedure Oode. This opinion is clearly 
erroheous (as already ruled by this Court in 
^ Oriminal Revision Application No. 22 of 
1902 of 16th July 1902) in view of the pro- 
visions of section 6 (d) of Bombay Act 
TV of 1887, and sections 1(2) and 108 of 
the Criminal Procedure Code. 


The evidence against the aoóused, coupled 
with the presumption arising against them 
under section 7 of the Bombay Prevention 
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of Gambliug Aot, olearly proves their guilt, 
and we accordingly convict all the aecused 
(except No.8 who has not been served) 


- and sentence each of accuséd Nos. 1 to 7 and 9 


to pay a fine of Rs. 5, in defauli to suffer five 
days’ rigorous imprisonment, and асопвей No. 
10 to pay a fine of Ha. 10, in default to suffer 


. rigorous imprisonment for seven days. 


Order reversed. 


MADRAS HIGH OOURT. 
Гиттевв Patent АРРЕА1, No. 821 or 1914. 
February 10, 1915. 
Present:— Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
THUMBALABED HAMPANNA— 
APPELLANT 


verses 
PARISI GANGAMMA AND ANOTENR— 
EagPONDEXTS. 

Oriminal Procedure Code (Act V of 1896), зг. 145, 
148— Magistrate, duty of, to find who is in possession on 
date of Ms order—Prerions possession, affect of—Order 
unde: s. 140, when ulira vires. 

Under section 145 of the Oode of Oriminal Pro- 
cedure а Magistrate should find as to who is in actual 


not on any date anterior to that, 
aang seca on may be a guide to his 
ding peaceful and actual possession on the date. 
n order under section 146, Oriminal Procedure 
Gode, would be «ulfra vires, unless the 
records & finding that he ік unable to find which 
"ів in actual possession. under section 145, 
Procedure Code. 
pany under section 15 of the Letters 
Patent, against the decision of the Hon'ble 
Mr. Justice Ayling in Oriminal Revision 
Oase'No. 416 of 1914, preferred to the High 
Court to revise the order of the Deputy 
Magistrate of Adoni in Miscellane:us Case 
No. 3 of 1914. 


FAOTS.—After the death of one Nara- 
singa and his wife, а dispute arose as to the 
possession of the property between Nara- 
sammas, mother-in-law of Narasinga, and 
Gangamma, the widow of a brother of Nara- 
singa; Tho Magistrate of Adoni fund 


912 


INDIAN CASES. 


THUMBALABED НАМРАММА t. PARISI GANGANMA, 


Gangamma in possession of the property and 
he foupd also that Narasamma’s &lienees had 
harvested the crops without disturbance. 
The Magistrate issned an order attaching the 
property under section 146, Criminal Proce- 

dure Code, holding that he was unable to 
find who was in possession of the property 
whenhe passed the order. The revision 
petition to the High Court is against that 
order passed by the Magistrate. 


Mr. РВ. Корршатї Aiyar, for the Appel- 
lent. 

Dr. S. Swaminadhan, for the Respond- 
ents. 


JUDGMENT. —ÀA preliminary objection 
was taken that no Letters Patent Appeal 
lies, as there was no judgment by the learned 
Judge. We overrule this objection. 

The property in dispute in these proceed- 
ings origiually ,belonged to Narasamma. 
She is said to have made a gift of it to her 
son-in-law, Narasinga, and to her danghter, 
Basamms. Both these latter died iu Sep- 
tember 1913 within a few days of each 
other. The petitioner in the Court below 
and the respondent in this Court obtained a 

- sale-deed of the property from one Gangam- 
ma, the widow: of the divided brother of 
Narasinga. The appellant purchased the 
property from the original owner, Narasamma, 
and froma dayadht of the deceased Nara- 
singa оп the 27th January 1914. On tbe 
death of tho last owner Narasinga, disputes 
вз to the possession of the properties &rose 
between Gangamma, the brother’s widow, on 
the one hand and Narasamma, the mother-in- 
law, on the other. The respondent com- 
plained to the Magistrate that on the 4th of 
February 1914, the appellant unlawfully 
trespassed upon property in his possession 
and that he has been creating disturbance. 
He further stated that he apprehended a 
disturbance of the peace in consequence of 
the wrongful acts of the appellant and an- 
other who was the second counter-petitioner 
in the Court below. The Magistrate 
an order on the 22nd February 1914, to the 
effect that he was satisfied that a dispute 
likely to cause & breach of the peace existed 
uud called upou the parties to produce 
evidence regarding possession. Пы found 
that the evidence regarding the enjoyment 
af the property by Gaugamma "up to da 
is very doubtful and held that the possession 
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of her alleged vendee was also not estab- 
lished. As regards the appellant he found 
against the forcible entry on the 4th of 


- February, as alleged in the petition by the 


other party, and said that "it is difficult to 
say in whore possession the lands wore in 
theinterval", that is, between the 27th 
January 19.4, which was the date of the 
sale, and the 4th February 1914, which was 
the date on which he found that the appel- 
lant was peacefully picking the cotton on 
the land. Nowhere in his judgment does 
he make any reference to the 20th February 
1914, which was the date of hia order and on 
which date under section 145, clause 4, he had 
to find who was in actual possession. It was 
no doubt open to him to say that, notwith- 
standing that the appellant was in possession 
оп the 4th February 1914, he has not been 
showy to have been in possession on the later 
date, namely, 20th February 1914. But under 
the Oode of Oriminal Procedure he has to find 
as to who was in possession on the date of 
his order, not on any date anterior to that, 
although previous possession may be a guide 
to his finding as to peaceful and actual pos- 
session on the date of his order. 

We must hold that he fniled to oxercise 
his jurisdiction, as he has failed to given 
finding as required by law regarding posses- 
sion of both or either of the oounter.peti- 
tioners on the date of the order. Seotion 
146, which refers back to possession under 
section 145, should not have been applied 
until & fiuding had been arrived &t that the 
Magistrate was unable to find which of the 
disputing parties was in possession of the 
property on the date of his preliminary 
order. His order attaching the property’ 
under section 146 is, therefore, tira vires and 
illegal. We must set it aside without pre- 
judico, if he thinks desirable, to his taking 
such further action as he thinks fit in the 
matter. We will make no order as to costs. 


Order vt acide. 


Yol. XXVII] 


KAXHÍ RAM t. DURGA PRABAD. ` 


ALLAHABAD HIGH COURT. 
Letrers Parent АрркАІ, No. 69 o» 1914. 
January 22, 1915. 

Preseni.— Bir Henry Richards, Kr., 

Chief Justice, and Justice Sir P. O. 
Banerji, Кт. 
КАМНІ RAM— DEFENDANT —ÀPPRLLANT 


versus 
DURGA PRASAD акр ANOTHER—PLAINTIFTS 
—— RASPON DANTE. 

Agra Tenancy Act (П of 1001), +. 06— Suit between 
rival claimants to are C dd by Оой Court 
—Jurisdiotion—Res judios 

Section 06 of tho rios E Act deals with 
questions between landlord and tenant, and 
not between rivnl claimants to a tenancy, 

,Therefore, a suit between rival claimants tos 
tenancy that the plaintiff is entitled to it is 
oognixable by a Otvil Court. 


A decree of a Rovenue Court in а previous suit, 
holding that the plaintiff was the sub-tenant of the 
defendant in respect of the hol , does not operate 
ал res judecata in the plaintiff's in the Givil Court 
to establish his claim to the holding. 


Jagar Nath v. Ajudhya Singh, 17 Ind. Cas. 876s 10 А 
L. J 408; 85 A. 14, Dewan Singh v. Тайна PP dA 
Oas 718; 12 A. L. J. 1822, referred to 

-Letters,Patent Appeal against the decision 
of the Hon’ble Mr. Justice Sundar Lal, in 
Second Appeal No. 1377 of 1913, dated 16th 
of July 1914. 


FAOTS.—The defendant in the present 
suit brought a suit in the Revenue Oourt for 
ejectment of ihe present plaintiff, on the 
allegation that he was his sub-tenant, and 
obtained а decree. Thereupon the plaintiff 
instituted a guit in the Oivil Court for- a 
declaration that he was the occupancy tenant 
and the defendant was a mere trespasser. 
Both the Courts below dismissed the suit on the 
ground that the decision of the Revenue Court 
was inter pariesisnd operated as res judicata. 
In second appeal, Mr. Justice Sundar Lal set 
aside the decision of the Courts below and 
remended the case for trial on the merits. 


The defendant went up in appeal under 
sectgon 10 of the Letters Patent. 


Mr. Lakshmi Narayan, for the Appellant, 
contended that the present suit was not 
maintainable, by reason of the fact that the 
status of the parties "had been determined 
by the Revenue Court which was competent 
to decide that question. The decision had 
become final and was binding on the Civil 
Qourt, P 


INDIAN CASEB, - ~ 


913 


He relied on Maharaja Visianagram v. 
Ohhango Kurmi (1), Ham Dei Keaari v. 
Binder | Upadhaya (2), Sheo Prakash v 


-Karna (3) and Amd Aly v. Anand Sar (4), 


Second Appeal No. 1001 of 1911 decided by 


. Chamier, J. 


Moreover the granting of a declaration 
by the Civil Court will be wholly infructnons 
па the Revenue Court cannot go behind its 
own decree. 

That s auit between rival tenahte is main- 
tainable in the Civil Court is no doubt true; 
but it has to be proved in the present suit 
that the plaintiff ів a tenant. This cannot 
be proved, as the Revenue Court has held 
that be is not a tenant. 


JÜDGMENT.—Thli. appeal arises out of 
a suit which was brought under the following 
circumstances: — 

The defendant in the present suit brought 
a suit in the Revenue Court against the 
plaintiff in the present suit, alleging that he 
was his sub-tenant and seeking to eject him. 
The Revenue Conri granted him a decree. 
The defendant in the Revenue Oourt then 
brought the present suit, in which he claimed 
that he was entitled toa certain ocoupancy 
holding and far possession if he was found 
not to be in possession. There are other 
claima. which may be disregarded for the 
purpose of our present judgment. Both the 
Courts below dismissed the plaintiff's claim, 
on ‘the ground that the suit was not main- 
tainable. It was contended that the decision 
of the Revenue Court operated as res judicata 
and that in any event the present suit was 
one which could not be maintained in a Civil 
Court. 


On second appeal a learned Judge of 
this Court held with some reluotance that 
having regard to the rulings of this Court, 
the decision of the Court below was wrong 
and he accordingly allowed the appeal and 
remanded the suit for disposal on the 
merits. It seems to us that the docision 
of the learned Judge of this Court was 


correct. 
(1 
(2) 11 Ind Cas 287; 8 A. L J. 940. 3 
(8) 21 Ind. Cas 2; 11 А L.J 671; 35 A. AG 
(4) 27 Ind Oas 85) 12 А D. J. 1238, А 


6 Ind Ons 884 7 А L.J. 555. 
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"The plaintiff in the present anit does not 
allege the existence of the relationship of 
landlordand tenant bettyeen himself and the 
defendant. 


‘that the defendant is & trespasser. True 
it is that if the plaintiff in the present anit 
is suoceasful, the decision in his favour will 
be inconsistent with the decision of the 
Revenue Couri in favour of the defendant. 
It seems to ts, however, quite clear that the 
decision of the Revenue Court cannot be 
relied upon as res judicata, because the 
Revenue Court was not competent to try 
the present anit. If the decision of the 
Revenue Court cannot be successfully 
pleaded as res judicata, then that decision 
does not render the present guit unmaintain- 
able. 

Tt is next contended that ‘the existing 
relation between the plaintiff and defend. 
an ia one of the mattére which could 
be: decided under section 95 of the Tenancy 
Act. In our opinion this section deals with 
questions arising between landlord and tenant 
and not Between rival claimants to a teri&noy. 
W° Have already decided tHe very point ih 
the oase of Jagar Nath v. Ajudhya Singh (5). 

The decisión in the case of Dewan Singh 
v. Randhera (EY is relied upon by the'appel- 
lant. The learnéd Judge irt that ойңё вени 


to have been of opinion that the question of 


title to an occup&noy Holding arising between 
rival claimants could be dealt with by the 
Revenue Court under section 95 of the 
Tenancy Act. The attention of the learned 
Judge does not appear to have been drawn 


to the decision in Jagar Nath v. AjudÀya 
Bingh (5) and it is certainly  incon- 
sistent with it. We dismiss the appeal, but 
without, costs-as’ no one appears far the other 
side. 
Appeal dismissed 
(5) 17 Ind. . 276; L Ј. 408; 35 А 14 
(6) 28 „718; І, Ј. 1822. 
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His claim is that he is the . 
owner of а certain occupancy tenancy and, 
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7 ALLAHABAD: HIGH COURT. 
Sroomp Orvu, Apprwat No. 275 or 1914. 
February 5, 1915. 
Present! — Justice Sir P? C. Banerji, Kr. 
BALBHADDAR OHAUBEY —Daranpayt 

—APPELUANT 


i versus 
SOMAROO: RAT 1xD OTHIRBS— P LAINTIFPS 
AND OTHERS-— DuyuspANTR-—HSPORDENTS. 
Agra Tenancy Act (П of 190 ), es. Т9, 81—Dispossee- 
sion of tenant by xomindar through another tenant— 
Rival claimants to tenancy, suit beincoen 
ils of Civil or Revenus Court—Res fudi- 


pv cmm rival claimants to a tenancy oan 
only be brought in & Civil Court, and not in a 
Revenue Court. Therefore, a decision of the Revenue 
Oourt in- & mit for rent between rival ОҢ пип to 
a tenancy would'no& operate ax res judicata in а sub- 
sequent -suit in the Civil Court’ between the same 
parties. 

Whero s 
& previous lessee, 


lessee from the semtndar 
the 


dispossessed 
ofthe Tenancy Act within six months of the dis. 
possesaio 


n, 

Ват Lal v. Chunai Lal, 27 A. 872, 2 A. L. J. 69 
À. W. Җ (1904); aaa Ram Peishad, 7 Ind. 
Oas. 486, referred 

Second aa from the decision of the 
District Judge of Ghazipur, dated the [5th 
November 1918. 

FAOTS.—The plaintiff brought a snit 
for possession of certain plots of land in 
the Oivil Court, on the allegation that le 
had been dispossessed by the defendants in : 
1909. The plaintiff Bad been put in 
possession of the plota in 1004 as a leasse 
by defendant No. 2, who subsequently gave 
another lease to defendant No. P in 1908. 
Defendant No. 2 sold the semiadan to 
defendants Nos. 3 to 7 in the year Р908., 
Defendant No. 1, the subsequent lessee, 
contested the suit on the ground, among 
others, that the suit was not cognixable 
by the Civil Court; that section 79 of 
Act IL of 1901 barred: the suit; and that the 
suit in respect of certain plots was barged 
by res judicata, by reason of the fact that 
the contesting defendant had obtained a ' 
decree against the plaintiff for arrears of 
rent and the present plaintiffs status had - 
been determined by the Revenue Court 
to be that of a shekm:i tenant. The Court 
of first instance held that section 79 did 
not apply, but that[the suit in respect of 
certain plote was barred by res judicata, 
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Both the parties appealed and the lower 


Appellate Court decreed the whole claim. 
The defendant No. i appealed to the High 
Court. 

Mr. Parmeshwar Dya, for the Appeilant:— 
‘On the plaintiff's own allegation, he was 
dispossessed, by the semindar. Tn any event, 
the semindar having given a second lease 
to the defendant and the latter having 
admittedly dispossessed the plaintiff, it must 
be taken that the plaintiff was dispossessed, 
by the seminder through the subsequent 
lessee. The cause of action ва alleged by 
„Һе plaintiff: himself arose іп 1909. The 
plaintiff ought to have brought Ша 
suit within six months of his dispossession. 
He relied ou Ram Lal v. Оһапш Lal (1). 
This case he submitted had been followed 
in Sokhat v. Ram Pershad (2). The plaintiff 
not having brought his sui within віх 
months. his right to the, holding became ex- 
tinguished. He referred іо. Dalip Rat v. Deoki 
Rai (3). He further referred to Bani Bas v. 
Parbati (4), Маша v. Bahala (5), Sri Малаш 
Bramha Khushal v. Sumera (6), Hoymcbutty 
Dosses v. Sreekishen Nundee (7), Bissessur 
Kurmokar v. Juggobundoo Kurmokar (8). 

The suit in respect of three plots, vis., Мов. 
116, 2939 and 165, was barred by res judtoata, 
because the Revenue Court in a previous 
litigation between the parties had decided 
that the plaintiff was the shtkms 
of the present defendant. The atatus of 
the parties having been once determined 
by а competent Oourt, it was not open to 


the plaintiff to question that decision in. 


the Civil Court. In fact the Oivil Court 
had no jurisdiction to entertain the suit. 


Mr. Тайата Narayan, for the Respond-’ 


ent:—The real question is as to whether 
the Civil Court has jnrisdistion or not. 
He submitted that the dispute being one 
between rival, claimants to в. holding, вцоћ . 
& suit was exclusively oognisable by the 
Oivil €ourt. The. latest case an the point 
was ihe case of Kanht Ram v. Durga 


D. J, ӨВ A. W. N. (1904) 281. 





1) 27 A. 872; ЗА. 

2) Т Ind. Cas, 486. 

3) 21 A. 204 А. W. N. (1899) 88. 

C A, W. М. (1898) 196. 

| 19 A. 94 А. W. N. (1898) 169. 

(6) 18 Ind. 967, 11 A. L. J. 810, 85 А. 290. 
T) 14 W. В. 58 ab p 59, 

8) 14 W. В. 183, 
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Prasad (9). As to the question 
of limitation, he submitted, that th8, anit 
being cognisable by the Civil Оорт and 
being for "ossoadjon of immoveable pro- 
perty, 12 years’ limitation ought. to apply. 
Section 79 о? Act If of 1901 was intended 
to protect the righia, of the remindar. In 
this case two of the reminders actually, eame 


forward and supported the plaintiffs claim, 


while the rast did rot contest it. It was 
^not open to the subsequent, lessee to take 
advantage of the provisions of section 79 
of Ас П of 1901. 

In Ram Lal v. Ohynni Lal (1) ihgre was 
an actual ouster of the tenant by the 
seméndar, while in the present egre there 
is no direct: digposseasion. The semindars 
in the present suit are, merely gra forma 
defendanta and: по relief iq sought against 
them. It ig the semindars alone who. can 
raise the defence’ of limitation. 

JUDGMENT.—This ond the. connected, 
Appeal No. 274 of 1914:агіве. out of a suit 
brought by the plaintiff Bomaroo, Rai for 
possession af pine plots of land under the 
following circumstances. The land ір dispute 
lies in the zemindari of, Lachhmi Narain, who 
granted him а lease gf the said. plots for а 
term of 16 years on the lith of January 
1904. On February 12th, 1908, the. same 
Lachhmi, Nargin 
to the appellant, Balbhaddar Ohanbe, in 
respect of the sajd lands and other property. 
and he got mutation of names effected ід. 
favour of Balbhgddam Snbsequently in 1908 
he sold hig.semsndari to the other defendant. 
Balbhaddar brought a, snjt in the Revenue 
Court against the present plaintiff for arrears 
of rent in respect of three out of the 
disputed plota, namely, Nos, 116, 165 and 
2989, on the allegation that the plaintiff 
was his sub-tenant. He obtained & dearee on. 
the 18th of Jannary 1918. It ig stated in 
the plaint that, suita, were brought for 
arrears of rent in respect of some of the other 


plota against shikms tenanta holding those. 


plots and decrees were obtained agninat 
them. All this, according to the. allegations 
in the plaint, took place before 1909. ‘Phe 
plaintiff states tha} these acts amounted: to 
his dispoaseasion and, he accordingly brouglit 
the present suit for recovery of possession 


. &nd,damages im the Civil Court. The defend. 


(9) 27 Ind, Ons. 013; 13 A. І, J, 278. 


ranted a perpetual lease, ` 


* 


: 016 
BALBHADDAR CHAUDBY t. 5OMAROO RAI. 


* 
ants io the suit are Balbhaddar, the 
aubsequent leasee, Lachhmi Narain, the former 
semtndar, and the purchasers of the zemsndari 
from Lachhmi Narain. The Oourt of first 
instance dismissed the claim in respect of 
-the three plots Nos. 116, 165 and 2939 and 
decreed it in regard to the remain- 
ing plots. The claim for damages was 
dismissed. The plaintiff filed an appeal 


as regards the portion of the claim dismissed | 


and Balbhaddar appealed against that por- 
tion of the decree which decreed the claim in 
respect of the plots other than the three plots 
mentioned above. The learned Judge allowed 
‘the appeal of the plaintiff and dismissed the 
appeal preferred by Balbhaddar; so that it 
decreed the plaintiffs claim for possession 


of all the nine plote. The defendant Bal- . 


bhaddar bas preferred these appeals. As re- 
gards the three plots Nos. 116, 165 and 2939, 
the contention put forward on his behalf is 
that the decision of the Revenue Oourt in the 
suit for arrears of rent operates as res 
judicata between the appellant, Balbhaddar, 
. and the plaintiff, Somaroo, This contention 
has, in my opinion, been rightly disallowed 
by the Court below. So far as these plota 
are concerned, the claim is between rival 
claimants to the tenancy and sucha claim 
could only be brought.in the Civil Court 
and notin the Revenue Court. This has 
been held in several cases to which І need 
not refer. The subsequent suit now brought 
could not be brought. in a Court of Revenue 
and consequently the. decision of that Court 
in the previous впіё was not the decision of 
a Oourt competent to try the subsequent 
suit. As regards the remaining plots, the 
main contention is that the plaintiff has lost 
his title to the tenancy created in his favour 
under the lease granted to him on the 11th 
of January 1904 by reason of lapse of time. 
It is urged that the plaintiff waa dispossessed 
from these plota ao far beck as 1906 and as 
he did not bring a suit to recover possession 
as against hia landlord and the lessee from 
the landlord under section 79 ofthe Tenancy 
' Act within six months from the date of his 
.dispossession, his right to the tenancy no 
longer subsists. It was admitted by the 
Pleader for the plaintiff in the Court of first 
үнө in& statement recorded on the 4th 

June 1913 that the three plots Nos. 116, 
165 and 2939 wero in the actual cultivation 
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of the plaintiff and that the remaining 


- plots were cultivated by sub-tenants. It was 


stated that the plaintiff received rent from 
these tenants for two years, i.e., from 1904 
to 1906, and that since the year 1906 the 
rent payable by the sub-tevants holding the 
six plots bas been realized by the appellant 
Balbhaddar. It is contended, as I have said 
above, that the realisation of rent by 
Balbbaddar amounted toa dispossession by 
the Iandholder andas this took place long 
before the institution of the present suit, the 
plaintiffs right has become extinguished. 
This contention is supported by the ruling of 
this Court in Ram Lal v. Ohunnt Lal (1). 

In that case the learned Judge who 
decided it held as follows:— When a land- 
holder leta land in the occupation of a tenant 
to & third party &nd that third perty, acting 
under the Jand-holders’ authority, takes pom- 
session of the land, then in my opinion the 
tenant must be deemed to have been ousted by 
the land-holder, and his remedy ів a suit under 
section 79 of Act 11 of 1901, the person claim- 
ing through the land-holder being joined asa 
defendant to the suit under the provisions 
of section 81 of the Act. Ruch a suit must 
be brought within six months of the date of 
dispossession.” This view appears to have 
been accepted by Mr. Justioe Chamier in a case 
reported in 7 Indian Cases, page 486 [ Sokha: 
v. Ram Pershad (2), Second Appeal No. 
1189 of 1909, decided on July 11th, 1910]. 
The fact that on the plaintiffs own showing 
the rent payable by, the tenants occupying 
the six plota mentioned above has been 
realized by Balbhaddar since the year 1906 
by virtue of the lease granted to him by the 
semindar, shows that the plaintiff was digpoa- 
sessed so far back as 1906 and this disposses- 
sion must be deemed to be s dispossession by 
the semindar through hia tenant. It appears 
from the provisions of section 81 of the 
Tenancy Act that when a tenant is dispoasosa- 
ed by а person claiming through the 
remindar, the tenants remedy is в suit under 
the Tenancy Act for recovery of possession 
against the semindar род the person claiming 
through him. Therefore the plaintiffs 
right to recover possession of the six plots 
having accrued long prior to six months 
antecedent to the date of the suit, the right 
to bring such а suit for recovery of possession 
has become time-barred. This circumatance 
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not only barred his remedy but extinguished 
his right, аз held in Dalip Ras v. Deoki Rai 
(3). That the dispossession of the plaintiff 
waa a dispossession by the semtndar ія also 
manifest from the fact that inthe plaint 
itself it is stated that the zemindar brought 
suits for rent against some of the tenants 
holding the plots in question and obtained 
deorees and that the plaintiff himself regard- 
ed this as amounting to his dispoesessión. 
Furthermore, he has claimed relief not only 
against Balbhaddar but also against the 
comindars, defendants. The plaintiff has thus 
ceased to have any right to the six plota other 
thon the three plots numbered 116,165 and 
2939. The claim as regards those three 
picts has been rightly decreed and this appeal 
must fail The connected’ appeal must 
prevail. І accordingly dismiss this appeal 
with costa. 
Appeal No. 273 dismissed; 
Appeal No. 274 allowed. 


CALOUTTA HIGH COURT. 
Огу, Rote No. 1302 or 1914. 
February 2, 1915. 
Presont:—Mr. Justice D. Chatterjee and 
Mr. Justice Chapman, 
SIVAPROSAD RAM аяр OTHERS— 
PLAINTIFRG— PETITIONERS 


versus 
TRICOMDAS OOVERJE BHOJA— 
Darenpast No. 1—Opvosrra Равтт. 

Owil Procedure Uode (Act V of 1908), s. 10, 
scope  of—Jwrisdechion Нов jndionta—Title—Issue 
—Parties — Oho ter Act, 1881, 6. 15. 

Section 10 of the Oode of Civil Procedure, 1908, 
requires, among other things, that the suit should 
be between parties litigating under the mame title 
and the issue should be the same in both suits. 

А. Oourt has no jurisdiction to decide the ques- 
tion of res judicata in & proceeding under section 
10 of the Oode of Civil Procedure. Its only juris 
dicfion in the proceeding is to stop the new suit if it 
finds the existence of the circumstances mentioned 
in the section as conditions precedent to the passing 
of she order. 

A High Court can interfere under wection 16 of 
the Charter Act with interlocutory orders when 
they might lead to failure of justice or irrepar- 
able injury. . * 

Dhapi v. Bam Pershad, 14 О. 768; Gobinda Mohue v. 
Kuxja Behari, 4 Ind. Cas. 864 10 О.І. J. 407; 14 С. 
W. N 147 and Amjad Ali v. As Hussain. Johar, 6 Ind. 
ças 674, 16 О. W. N. 858; 12 C. L. J. 619, followed. 
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Civil Rule aguinst an order of the Subordi- 
nate Judge, Burdwan, dated the 17th 
December 1914. е 

Babus Bipin Behary Ghose and Mohini Nath 
Bose, for the Petitioners. ~ j 


Dr. Rash Behary Ghose, Dr. Dwarka Nath 
Mitter and Babu Tarakeswar Pal Ohowdhury, 
for the Opposite Party. 

JUDGMENT. 


D. Онаттивјке, J.— The petitioners and the 
opposite party hold two contiguous collieries 
under the Maharaja of Pachoti. The Maharaja 
brought а guit, No. 891 of 1910, in the Court 
of the Subordinate Judge of Burdwan against 
the opposite party for the recovery of extra 
royalty for coal said to have been appropriated 
by him by encroaching on the lands of the 
colliery of the petitioners who were made 
pro forma defendants. The claim was based 


, on the terms of the contract entered into by 


- the opposite party with the Maharaja. In 
that suit the opposite party pleaded that the 
encroachment, if any, was made not by him, 
but by his vendor who was nota party to 
the said suit. One of the issues in that suit 
was whether the opposite party had made 
any encroachment on the lands of the 
petitioners and the Court found that they 
had. Pending the decision of that guit, the 
petitioners brought the present suit in the 
same Court against the opposite party as 
defendant No. 1 and his vendor ав defendant 
No. 2 for‘ damages for the encroachment 
found in the previous suit as well as further 
encroachment and loss caused by flooding 
the petitioners’ mine and other reliefs. The 
opposite party also filed a suit against the 
petitioners making counter-charges of en- 
croachment. These two fresh counter-auite 
were ordered to be tried together. The opposite 


then made an application under section ' 


10 of the Civil Procedure Code for stopping 
the suit of the petitioners and the learned 
Subordinate Judge has passed an order which 
has the effect of stopping the trial of the 
petitioners’ suit for an indefinite time, whilst 
the opposite party is at liberty to proceed 
with his suit against the petitioners. The 
petitioners obtained this Rule on the ground 
that the ordbr was incompetent, Шева] and 
irregular. I think that the order made by 
the learned Subordinate Judge ought not to 
stand. Section 10 of the Civil Procedure 
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Code requires among other things that the 
suita ghould be between parties litigating 
under the same title. The Maharaja was 
suing in the previous suit as landlord for 
royalty under contract and the present suit 
ів by ойе tenant of ‘the Maharaja against 
‘another and based on ‘fort. Then again the 
issue can hardly be said to be the same, as 
the enroachment charged in this suit covers 
a larger ares than that found in the prior 
suit. This is quite sufficient io táke the 
case out of the purview of section 10, but 
the learned Subordinate Judge says he is 
clearly of bpinion that ‘the decision in the 
previous suit would operate as res judicata 
"between the two defendants in that case and 
would, therefore, bar this suit. Ido not think 
it proper to express any opinion on this 
point at this stage of the case and the learned 
Subordinate Judge was not called upon to 
expreas the opinion that he has expressed 
in this connection in a pfoceeding under 
section 10. 

Tt is contended by the learned Vakil “for 
the opposite ‘party that we cannot 
interfere with the order of “the Court below, 
as it does not violate any rule of jurisdiction. 
Reliance is placed on the decision of the 
‘Privy Council in the case.of Amir Hussan 
Khan у. Bheo Baksh Singh (1). It is also 
contended that the case has not been decided 
aud we have no jurisdiction to interfere with 
&n interlocutory order. 

As regards the question of jurisdiction 
I feel difficulty. The le&rned Subordinate 
Judge had no jurisdiction to decide ‘the 
question of res judicata in а proceeding under 
section 10. “His only jurisdiction in this 
proceeding was to stop "he new suit if he 
found the existence of ‘the oircimstances 
mentioned in the section as conditions ptece- 
dent to the passing ‘of the order. He has 
tome to no finding аво whather “the parties 
were litigating under the sdme title. If he hal 
come to a finding, right or wrdng,-that would 
have been another matter, but he has come to 
none and I think he had no jurisdiction to 
pass the order: büt supposing he had the 
jurisdiction, he has exercised it in violation of 
the provisions of the law and under a mis- 
apprehension of the question at issue and 

has, therefore, acted with material irregularity 


(1711 0. 6& 11 L А. 287;4 Бат. Р. О. J 
modus and Jackson's T, O, No. 88 
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in the exercise of his jurisdiction. See 
Venkubai v. Lukshman (2), Sew Buz Bogla 


у. Shib Ohunder Ken (3), Jugobundhu Pattuck 
v. Jadu Ghose Alkusht (4), Tarini Charan v. 
Ohandra Kumar Dey (5). 
. As regards the second objection there is 
ample authority in this Court for our inter- 
ference with interlocntory orders when they 
might lead to failure of justice or irreparable 
injury. See Dhapt v. Ram Pershad (6), 
Gobinda Mohan v. Kunja Behari (7), Amjad 
Ak v. Ali Hussain Johar (8). Even ifit 
were doubtful „whether section 115 does 
empower us to interfere in a case of this 
kind, I think that our powers under section 
15 of the Charter Act are wide enough to enable 
ug Bes do justice. In this case the opposite 
ЕЕ a go on encroaching on the peti- 

once d, he may flood the petitioners’ mine 
or even let down the surface and make 
investigation impossible and yet the peti- 
tioners would not have a word to say until 
the previous suit is finally decided yeara 
later when investigation may be impossible, 
when evidence may have disappeared and 
whens decree may be nugatory; and while 
the petitioners are thus handicapped by the 
order of the Court, the opposite party may 
run his own suit against the petitioners 
unhampered by either the suit of the Maharaja 
or the suit of the petitioners. I cannot con- 
ceive of a greater injustice and I haveno 
hesitation in setting aside the order of the 
learned Subordinate Judge and making the 
Rule absolute with costs, five gold mohurs. 

Cuapnan, J.—I agree. 

Rule made absolute. 

(2) 12 B. 617. 

8) 180.225. — 

ү 15 0 47. 

(5) 6 Ind. Cas. 103; 14 О. W. N 788; 12 O. L. J. 1. 

(8) 140 768. 
(5 4 Ind.'Cas 864 14 O. W. N. 147; 10 O. L. J. 407 
8) 6 Ind. Ces.:574, 150. W.N. 858; 12 О. L. J. 519. 
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MADRAS HIGH COURT. 
Огт, Revision Petition No. 71 or 1914. 
November 4, 1914. 

Preseni; —Mr. Justice Oldfield. 
SADINI KONDAYYA-—PLAINTIF?— 

: PETITIONER 


versus 
KOSAGANI PEDASWAMY AXD ANOTHER 
—Daranpaxts—RespoxDERTs. 

Madras Abkars Act (I of 1888), в. 22 —Lioense to 
soll toddy, transfer ‘of-—Promissory ote given m con- 
sideration, isgality of. 

A promissory note given in oonsideration of 
the transfer оба right to sell toddy prohibited under 
sestion 23 of the Madras Abkari Act of 1886) is 
urenforoeable, as being for an illegal consideration. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
tke decree of the Court of the District 
Munaif of 'Kovur, in Small Cause Suit No. 20 
of 1918. 


Mr. B. Narasimha Rao, for the Petitioner, .` 


‘Mr. V. Ramadass, for the Respondents. 

JUDGMENT.—The lower Cotrt dismiss- 
ed the suit on the ground that the mit 
promissory note was not enforceable, being 
given ая part of a contract forbidden by Act 
I of 1886. 

There is-no doubt that the note was 
given as-consideration for the transfer to 
the defendant of. the plaintiffs rights-nuder 
a toddy lease. dt is” urged that such a 
transfer ів permitted by -sevtion 22 of the 
Act and that the-question whether the plaint- 
if obtained .a license from the defendant 
does not arise in -this-connection, but could 
arise only in connection with tthe latter’s 
enjoyment of ‘tho right transferred to him. 
lt is olear that in this case.the tranafer,to 
the defendant «ras intended to be absolnte 
aad that it was not conditiondl on any ‘fur- 
ther license in his name being obtained. The 
lower Oourt -has found this and it appears 
from the terms of Exhibit I and the plaint- 


ifs statement made after the lease had: 


iérminated. [n these circumstances -there 
can be no doubt as to the character of the 
transaction between the parties or as to the 
-carrectness of the lower Court's finding that 
-the consideration for Exhibit A was illegal. 
‘The civil revision petition fails and is dis- 
missed ~with- costs. 


Petition dianissed, 


" INDIAN OASBB. 


81b 
Musammat BAYABAI €, PULBHOTTAM., 


NAGPUR JUDIOIAL COMMISSIGNER’S 
COURT. , 
Secos Отт AppeaL No. 41B or 1913. 
November 12, 1913. , 
Preseni:—Mr. Mittra, Offg. A. J. О. 
Musamnat BAY ABAI— Dargexpant— 
APPELLAXT E = 
versus ; 
PURSHOTTAM аир OTHERS—PLAIWTIPEH 
— MH. r8PORKDENTE. 

Civil Procedure Oods (Act V of 1908), О. XXIIV, 
tr 2, 5—Payment mads owt of Oourt—Certified in 
-Oourt by decres-holder on application by judgment. 
debtor—Payment-in Court. 

Where an application is made to Court within 
the period allowed by Article 174 of the Limitation 
Act to compel the decree-holder to oartify the pay- 
ment mado out of Court in satisfaction of a mort. 

ecroe, the payment, if proved, must be record. 
ed and then it will ina law be treated as a paymont . 
in Court within the meaning of Order , ralo 
2 of the Civil Procedure Code. . 

Appeal against the decree of the Additional 
District Judge, East Berar, dated the 28rd 
October 1912, confirming that of the Snbordi- 
nate Judge, Amraoti, dated the 14th Octo- 
ber 1911. 

Dr. Н. 8. Gour, for the Appellaut. 

The Hon’ble Sir Bipin Krishna Bose and 
Mr. К. W. Brahma, for the “Respondents. 

JGDGMENT.—This isa second appeal 
against a decree absolute'for foreclosure. Both 
the lower Oourts have refused to extend 
time for payment of the decretal amount. 
It is contended on-behalf of the respondents 
that the law contemplates only one appeal 
from on order refusing to extend time 
and that it is not competent tothe appellant 
to challenge the order passed by the lower 
Appellate Court by way of appeal, even 
though in point of form thisis an appeal 
from the final decree. The appellant points 
out some verbal changes made in the new 
-Oode. His ‘Counsel relies on the wording of 
section 104 (2) :—" No appeal shall lie from 
an order passed in appeal under this section”, 
whereas the Code of 1882, section 588, de- 
clared ‘that orders passed in appeals shall 
be final. :À similar alteration in the langu- 
age has been made in the Chapter relating 
io review (cf. section 629 of the old Code 
‘with Order XLVI, rule 7). I do not think 
it necessary to decide this question, as, asaum- 
ing that I have the power undermy appellate 
or revisional jurisdiction to interfese withe 
the orders passed by the Courte below, cn 

case has been made out for such interference, 
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The appellant’s application io bave the ex 
parte degree nisi Rob aside was dismissed on 
the 218% March 1911 and there is no expla- 
nation of any kind on the record for the 
. delay till the 27th July 1911. In this view 
the appeal would have failed, but tbere is 
another point raised on which І think the 
appellant ів entitled to a remand. It is alleg- 
ed that Ra. 1,800 (more than the amount dne 
under the decree) was paid to the mortgagees 
onthe 28th July 1911 in satisfaction of the 
mortgage-decree. On the 16th August 1911 
the appellant's son, the first defendant, 
applied to the Court to have an inquiry 
made into this alleged payment of Ra. 1,800 
to the decree-holders. On the 14th October 
1911the Subordinate Judge held that “a 
payment out of Court is no payment at all 


and that it could not be recognised by the ` 


Court (vide Order XXXIV, rule 5, Civil Pro- 
cedure Code)." The Oourt then refused to 
make &n inquiry, and it would appear that 
the parties and their Pleaders g&oquiesced in 
this decision as correct. It has now been 
challenged before me, and I think the perties 
аге not bound by an admission опа pointof 
law, if the admission is erroneous. Assuming 
‘shat the interpretation put by the Subordi- 
nate Judge on the wording of Order XXXIV, 
rule 5, ia correct, an application was made to 
the Court onthe 16th ‘August 1911 within 
the period allowed by Article 174 of the 
Limitation Act to compel the decree-holders 
to certify the payment. This was an appli- 
cation under Order XXI, rule 2, which 
applies to a decree of any kind including a 
mortgage-decree. Ifthe alleged payment ів 
proved, the Oourt is bound to record the 
same and upon sucha record being made, 
the payment will in law be treated aga 
payment in Court. If such a payment ont of 
-Court is accepted by в decree-holder, he must 
be taken to have condoned tbe delay and 
the Oourt will not pass a decree absolute for 
foreclosure. This view appears to me to be 
iu accordance with the Oivil Procedure Code, 
for it is difficult to believe that the Legislature 
meant to prohibit altogether payment ont of 
Court. Ineed not say what equities may 
arise when по such application is made by 
the debtor within the period allowed by 
Атысіё 174 of the Limitation Act. If'no 
payment as slleged is proved, the a 

* will Be dismissed, and if the aac 
proyed, the appellant has &- right to take 
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advantage ofa payment made by her co- 
mortgagor. The lower Appellate Court will 
now frame an issue as to whether Ha. 1,800 


“was paid to the decreo-holdere in satisfaction 


of the mortgage-decree on the 25th July 
1911. Evidence may be taken in the first 
Oourt if found more convenient. The finding 
on this issue together with the evidence is 
to be returned by the 15th January 1914. 
One week will be allowed for filing objections 
and the case will be finally disposed of on 
the 26th January 1914. 


Case remanded. 


MADRAS HIGH COURT. 
Szcoxp Orvin Appaat No. 1626 or 1918. 
November 25, 1914. 

Present; —Mr. Justice Sadasiva Aiyar and 

. Mr. Justice Hannay. 
OHENGALAVALA GURRAZU аяр 
AROTHEBR— PLAINTITEo— ÀPPRLLANTS 


versus 
MADAPATI VENKATESWARA ROW 
PANTHULU GARU Asp отниңв-— 
ГРиғенрахтв — Биврохримтв. 

Kassments Act (V of 1882), s. 4—Üonsideration paid, 
nonetheless an easement. | i 
` The mere fact that the owner of the dominant 
tenement paid something to the owner of the servienb 
tenement periodically for the enjoyment of the riighb 
to dosomething ‘upon the, seryieni tenement is noi 
inconsistent with the right claimed coming under 
the definition of “easement”. An easement right 
сап be conferred by the owner of the serrient 
tenement for cash consideration and whether that 
cash consideration takes the shape of a sum paid 
once for all or paid from time to time cannot make 
any difference m the legal natureof the right von- 
ferred on the dominant tenement 2 


Second appealagainst the decree of the 
Court of the Subordinate Judge of Maauli- 
patam, in Appeal Suit No. 6 of 1913, pre- 
ferred against that of the Additional District 


-Munsif of Masulipatam, in Original SBit 


No. 561 of 1909. 


FAOTS.—-Ezrhibit A, the rasinamah decree, 
gave the plaintiffs right 8 take water from 
the plaint tank for irrigating their lands in 
consideration of a recurring payment. It 
was entered into with a predecessor-in-title 
of the defendants. The plaintiffs claim an 
irrevocable right to take water on payment 
by .virtue of the easement granted, The 
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нае vitende it was only a` license 
to use water and was revokeable. 

Messrs. V. Bamesam and V. Ramadoss, for 
the Appellants. 

Mr. А. Krishnasamy lyer, for’ the Respond- 
ents. 

JUDGMENT.—The only question in this 
case is whether the plaintiffs by the terms of 
the rasinamah decree (Exhibit A) obtained 
&n irrevocable right to take water from the 
plaint tanks forthe irrigation of the three 
lands mentioned in the said rasinamah, a right 
irrevocable not only by the then owner of the 
tanks, but by the subsequent assignees of the 
ownership of the tanks from that owner. 

Having heard the terms of Exhibit A, 
fully analysed and commented upon by 
both sides, we areclearly of opinion that a 
right of easement was created and declared 
iu favour of the defendants’ three lands (which 
became dominant tenements) to take water 
from the plaint tanks (which became the 
servient tenementa in relation to the defend- 
ante’ landa). 

In this view it is unnecessary to consider 
the question whether if the grant to the 
defendants under Exhibit A was merely the 
grant of & license, it could be revoked by the 
grantor lf (section 60.of the Hasements 
Act) or at least by the grantor's assignee or 
whether the provisions of section 40 of the 
Transfer of Property Act, paragraph II 
(which deala with the benefit ofan obligation 
not amounting to an interest in land or an 
easement in land), apply to this case. 

The mere fact tbat the owner of the 
dominant tengment hasto pay something to 
the owner of the servient tenement. periodi- 
cally for the enjoyment of the right to do 
something upon the servient tenement is not 
inconsistent with the right olaimed coming 
under the definition of “easement.” An 
easement right can be conferred by the owner 


of the servient tenement for cash consideration ' 


arf whether that cash consideration takes the 
shape of в sum paid în cash once for 
all or paid from time to time cannot, in 
our opinion, make any difference in the legal 
nature of the right conferred on the dominant 
tenement. 

We, therefore, reverse the decrees of the 
lower Courts and give a decree for the 
plaintiffs for.the reliefs claimed by them with 
costs throughout on the defendants. 

Decree reverved. 
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MADRAS HIGH COURT., 
AppsaL against ORDER No. 59 or 1914. 
December 16, 1914. 
Preseni;—Mr. Justice Oldfield and 
Mr. Justice Napier 
GOPAMMAL —Rssroxpxzxr No, 1— 
APPELLANT 
vermis 
V. SRHHNIVASA IYENGAR AND ANOTHEN 


—__Қивромрахть. 

Guardians and Wards Act (VILLof 1890), a 84, 47— 
Orde: fising amount of maintenance cto. of «card, 
whether appealable—Statte, interpretation of. 

No appeal lies from an order under section 34 of 
the Guardians and Wards Aot fixing the amount to be 
applied for the maintenance, ednoation and advanoe- 
ment of tho ward and ofthe persons depending on 
him 


Where the Legislature has specifically omitted a 
certain section in providing for appeals, a High Court 
cennot allow an appeal from that section by giving а 
wide affect to the general words in an another section 
or because appeals have boen allowed from oortnin 
minor matters. 

Appeal from au order of the District Court 
of Ramnad at Madura, in Original Petition 
No. 487 of 1912, dated 19th January 1914. 

Mr. J. L..Rosario, for ihe Appellant. 

Messrs. T. Rangachurter, О. S. Ven ata- 
chartar and P. 8. шансы Iyer, for the 
Respondents. 


JUDGMENT. eu reason has not 
been shown for dissent from the lower 
Court's appointment of Mr. V. Sreenivasa ` 
Iyengar as the guardian « of the property of 
the ward. 


On the memorandum of ИК taking 
objection to the amount which has been 
directed to be applied for the  main- 
education and advancement of 
the ward and of the persona dependent on 
him under section 34 of the Act, a prelimi- 
nary point is taken that the Act gives no 
right of appeal. It is clear that section 47, 
under which appeals lie, does not provide 
specifically for an appeal. But it is con- 
tended that these directions, although given 
under section’ 34, are given under powers 
vested in the Court by section 82 of the Act; 
and that as orders under Beotion 82 are by 
section 47 (f) appealable, this Court hag power 
to hear this memorandum of objections. 
In our opinion, this contention is not sound. 
Section 47, in providing for appeals, specifies 
the sections from which an appeal shall lie 
in order and itis clear that the Legislature 
must haye examined each section for the 
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oi te deciding whether an appeal shall 
lie. The omission of section 34 must, there- 
fore, bd*intentiousl. And we cannot accept 
the proposition that, where the Legislature 
has specifically omitted a certain section in 
providing for appeals, we can, by giving a 
wide effect to the general words in another 
section, allow such an appeal. The words in 
section 82 are certainly wide. They аге: 
"The Court may, from time to time, by order 
:défine, .reatrict:or extend the powers of a 
guardian of the ‘property of a ward,” and 
if section 54 was not in ‘the Act it might 
fairly be argued that an order.m&y be made 
as-to the amount to be.applied for mainten- 
ance -end eümcation under the provisions of 
this section. But we are astisfied that 
where there is а specific section empower- 
ing ‘therCourt фо give certain directions, we 
cannot Чоок to the generel <үонів in any 
other sactiffn ‘to find -the powers. It is 
pointed ont -that under section 47 (1) there 
is ап appeal from orders and directions 
passed under section 43; and it is argued 
that’ those orders "regulating the conduct 
or ,proceedings of a guardian” relate to very 
minor -matters and yet an appeal is allowed; 
aud that, therefore, the Legislature must 
have intended to allow an appeal in matters 
under section 34 (e). The-answer to that 
is, “that that is purely a matter for the 
Legislature. *If the Legislature, with know- 
ledge of what provisions ‘are ‘contained іп 
the sections, provides för appeals from 
certain sections, we cannot, because it is 
arguable that an appeal is allowed in certain 
minor matters, assume thatthe Legislature 
intended thatan appeal should lie in matters 
of great importance where itis not speci- 
floally , provided. 

Both.the ‘appeal and the memorandum of 
objections will be dismissed with costs. 
The respendents’ costa in the appeal will be 
paid out ofthe estate. 
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. ALLAHABAD HIGH COURT. 
Cmr Revigziox Permios No. 117 or 1914. 
November 25, 1914. 
Preseni:—Justice Sir George Knox, Кт. 
PAHLAD DAS акр oTHEnS— P LAINT 

APPLIOANTS "VOS 
terms 
Тнк COLLEOTOR or JAUNPUR as 
MANAGER or COURT or WARDS ann 


OTHsRs—Dereyxpanrs—Opposire PARTY. 

Amendment of decres—Mistake as to cosis —Pleader's 
fee—Arithmetica: or clerical erro: —Revision. 

Where in the preparation of a decree two sets of 
Pleeder's fee were charged instead of one 
and an-application for.ame ent made nearly after 
а узаг was 

Held, that the High Court oould not interfore in 
геп ў мі vas Map Aon bfal whother the error 
co properly оопай eithor i 
an arithmetical mistake. ра 


Oivil revision against the decision of the 


Subordinate Judge of Benares, dated 7th 
February 1914. 


Mr. Kalas Nath Katju, for the Appli- 
ants. ; | 


Mr.'H. d. Туе (with him Mr. Jang 
‘Bahadur Lal and ‘Mr..Kalindi Prasad), for the 
Opposite Party. i 


JUDGMENT.—Pahlad .Das, the "plaintiff, 
had brought two suits in the Court.of the’ 
Subotdinate Judge of Benares. Another suit 
^ad.been brought by Babu Girdhar Das. То 
all three suits the Oollestor of Jaunpur 
and certain other persens sere made de- 
fendants. By consent of perties the suit 
hich avas-fully heard out was Suit No. 90 
of .1910 in which Babu Girdhar Das was 
plaintiff. Full judgment was recorded in 
that case by the Subordinate Juüge of 
Benares, and in Suit No. 92 of 1910 he 
recorded the only order: “For the reasons 
given in my judgment in Suit No. 90 of 1910 
the suit is dismissed with coats. The other 
I am told by the 
learned Vakil for the applicant that *he 
concluding words of this judgment :refer to 
additienal issues which -were raised in this 
case only and not in the other two cases. This 
decision was passed on fhe 28rd of Septem- 
ber 1911. А decree was prepared and ap- 
parently no objection was taken to the 
minutes of the decree when they were drawn 
up.as vequired hy Order XX, rule 21, of 
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the Code of Civil Procedure.* It is contended 
‘that into the decree thus prepared af error 
. got in, namely, that in the schedule of costa 
drawn up ‘two sets of Pleader’s fees were 
charged, when only one set should. have 
been charged if the rules -presoribed by 
this Court for the.guidanoe of subordinate 
Civil Courts in this matter had been followed. 
The special rules referred to by the 
learned Vakil for the applicant are 


? 
RULES FRAMED вт THE Нан Covrr or JUDIOATURE 
| NW. P, UNDER ввоттом 122 ‚оу тна Оу 
Procapunr Oops, Aor V or 1008 
Оврав XX, Вота 21. 

(1) Every decree and order вд defined in" section 
2, other thgn-& decree or order of a Court of: Small 
Causes or,of a Court in the exercise of the jurisdiction 
of a Court of Bmall Causes, shall be drawn up in 
the -Court vernacular. “As-soon as -such decree or 
order has been drawn up, and before itis signed, 
the muasanm shall cause ‘a notice to be postdéd on 
the notice board stating’ that the decree or order has 








been drawn up, and that any party or the leader’ 


of any party may, within six working days from the 
date of such notice, peruse the draft decrea or order 
and may sign it, or may ‘file ‘with the gwmeurm an 
objection to it on the ground that there ія in tho 
judgment œ verbal error or some accidental : defect 
not affecting a material pertof the case, or that 
wach decree or order is at variance with the judg- 
ment or -oontains some olerioal or arithmetical 
error. Buch objection shall state clearly what !s 
the error, defect, or variance alleged, and shall be 
signed and-dated by the person making it. 

. (2) If any such objection be filed on or before Њо 
date specifi. а in the notice, the munearim shall enter 
the osse in the eerliost weekly lut practicable, and 
shall, оп the date fixed, put up the objection 
together with the record -before the Judge who 
pronounced the judgment, or, if such Judge -has 
ceased to be the Judge of the Court, before the 
Judge then presiding. 

(8) If no objection hasbeen Hed on or before 
the date specified in the notice, or if an -objection 
hes been filed and disallowed, the swxsarim shall 
date the decree‘aa of tho day on which the. judg- 
ment was pronounced and shall lay it before the 
Judge for signature in ‘acourdanve with the -provi- 
sions of rules 7 and 8, . 

(4) If an objection has been:duly filed and has bean 
атой, the corréction or alteration dirocted by the 
Judge shall be made. Every such correction or 
alteration in the ent shall‘be made by the 
. Judge in his own dwriting. À decree amended 
- in accordance with the correction or alteration 
` directed -by the Judgs shall-be drawn up gnü-the 

mancarim Shell date the decree as‘ of tho day юп 

which’ the judgment was pronouuced and shell Jay 
it before the Judge for signature in accordance with 
the provisions of rulos 7 and 8. . ` 

(Б) When the Judge sigus the Yocrod le «hall 
make an autograph note salting the date on which 

the docreo was signed. _ . 
e 
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rules 30 and 31 in Chapter XXI “%f the 
General Rules (Civil) of 19 1.*, Tt ewas not 
until the 17th of Augnst 1919, от nearly 
в year after, that the applicant discovered 
what he considered to Бө an cerrer and 
went to the Subordinate Judge of Benaros 
and asked him to -correct the .deoree and 
amend -it by substituting only one t of 
Pleader’s fees instead of two-seta. The Sub- 
ordinate Judge refused to amend  the' 
decree. The reasons he gives are that-the 
record before him did not shew -whether 
dhe defendants in. Suit No. 92 had anocseded 
гоп 8 joint defence or .on separate defences. 
He held that.it was the -daty of the .ар- 
plicant -to seud. for :the record or tofilea 
сору of the ‘judgment in the case, namely. 
the judgment .in Spit No. $0. .He was not 
satistied from what twas before him shat 
there was anything wrong about the 
decree and he refused the ‘pplication to 
amend. It is contended before me ‘that 
there is a-manifest error in ‘the rdeoree. 
The defendants-had on a joint tand common 
defence succeeded and were eñtitled indaw 
as provided in the judgment, only to one 
set of costs. This being so, ‘the lower 
-Oourt -acted illegally and with material 
irregularity in refusing to amend-the decree 
wo as to bring it in accordance «with ihe 
judgment. In support of his contention 
the learned Vakil referred me to the vase 
of Baijnath -Prosad Singh .v. Sham ‘Sunder 











*Grxxmín Вика (Orvit) or 1911 жов Orvis, Counts 
SUBORDINATE ‘To THE Hien Court or Jupicaruas 
FOR'THA'N.JW. Р. i 


Chapter XXI, rlo 80—If several defendants, 
who have &]oint or common interest, succeed upon 
‘a joint defence, or upon ‘separate -défenoes wub- 
stantially the same, mot ‘more than ‘one ‘fee shall 
bo allowed, unless the . Courts ‘shall otherwiso 
order for & reason which shall be recorded in the 
judgment. If only-one feo be allowed, tho Court 
shall direct‘ to which б: Һе difendants it ball 
be paid, or ‘shall apportion it among the several 
defendants in such manner as tho Court shall 
think fit ` : 

Bulo 31—If several dofendanis, -mho have 
seperate intereste,- set up seperate cor --distinot ' 
defences and succeed th & feo for one legal 
practitioner for each of the defendants who shall 
appear by œ separate legal practitionar may be 
воч. Ра со his soparato interest, Buch 

00, 1 owe be calculated with rofere 
to the value af the а 
defendant in ihe manner hereinbefore premworibed, 


seperate interest of such ° 
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Kuer Qo, also the case of Sankurairi Timmay- 
ya у.* Sri Rajah Uppalapati Venkatavijaya 
Gopalaraju Bahadur Zemindar Garu (2), 
which is to be found in Indian Cases Vo- 
lume 24, page 878. In the latter casa the error 
pot forward for oorrection was a patent 
arithmetical error in the calculation of 
Vakil’s fees. The Caloutta case is more on 
all fours with the case before me, and 
there is no doubt that the learned Judges 
of the Oaloutta High Court did act -in 
revision and did calculate the fees on a 
different scale from that which the Oourt 
below had given. I таз also referred to 
the case of She Balak Pathak v. Sukhdei 
(3), in which the orders given were thata 
clerical error should be amended through- 
out the record beginning with the раі 
down to the decree. Apparently the error 
had run through the whole case. So far 
as I know Order XX, rule 21, is not to 
be found in the rules made under the Oivil 
Procedure Code either by the Calcntta or the 
Madras High Court. It may bé во but 
it has not been pointed ont to me. It is 
a rule which is now part of the procedure 
enjoined by law. So far as the sub- 
ordinate Courts are concerned Order ХХ, 
rule 21, gives в special and particular 
, mode of procedure when a decree has 
been drawn up'by which the accuracy of 
the decree may, as far as possible, be 
ensured. As I have already pointed ont, 
thé Pleader connected with the 


has now come in very nearly a year after 
he got the decree and asks that that decree 
may be amended. [ am not in favour of 
exercising the powers of revision even if I 
have them in this direction. I am also 
very doubtful whether the present error 
can properly be considered either as в 
clerical or an arithmetical mistake. I 
decline to pes the application and Т 
dismiss it. І make no order as to costs. 
Appleoation dismissed. 


ALORS 687; 18 O. L. L 643. 
2) 24 Ind. Oas. 878 
) 28 Ind. Oss 844,19 A. L J. 185. 
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case did 
not follow the rules there laid down, but ' 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 2 
Огут MisogLLANBOUS АрриАг, No. 8 or 1912. 
September 10, 1914. 
, Preseit;—Mr. Fawcett, J. O., and 
Mr. Orouch, A. J. О. 
USTO SAHEBDINO walad RATO— 
PLAINTIFF— APPELLANT 
versus ~ 
GHULAM KADIR AND OTHRSRS— 
DzraspANTS— Ha8POSRDBATS. 
Oiol Proosd«re Oods (Act V of 1908), О. XVII, rr. 
2, 8, О. II, т. 9 —Diswissal of suit for non-appearance 
at peser. hearing—Apploation for resoration— 


The Oivil Procedure Oode clearly intends that the 
parties should be in readiness to prooeed on the dates - 
of the hearing and that if they do not, their cases must 
suffer unless there was “sufficient owuse” for their. 
non-appearanoe or default. 

Therefore, if a plaintiff does not want his oase to 
go on and absents himself deliberately, he does so at 
his risk. 


Where а case was originally fixed for the Өй: 
Beptember 1911 but the heering was adjourned 
to tho lith Qeotober, and some of ihe plaintiffs 
witneseos were servedand were even present on that 
date but because some important witnesses vere 


the Pleader withdrew saying he had no instructions, 
and the Court dismissed the suit: 
Held, (i) that the order the suit fell 


diamine 
-under rule 2 and nob rule 8 of Order XVII of the 


Orinl Procedure Code 

(n) that the plaintiff did not shown thet there 
wes “sufficient cause” for his non-eppearance within 
the meaning of Order IX, rule 9. 

Per Fawoett, J. C.—It ів not within the province 
of a Court to disregard the strict letter of the 
law and to grani an application for the restoration 
of the mait on the ground that it discloses a fust and 
reasonable cause even though “sufficient cause” is 


: not shown. 


Appeal against the order of the Joint 
Judge, Sukkur-Larkana. 


Mr. Kimatras Bhojraj, for the Appellant. 


Mr. Lalchand Hassomal, for the Respond- 


enta. 
JUDGMENT. 


Ф 

Fawcart, J. O.—On the point of law raised 
in this appeal, Iam of opinion that the 
order of the District Judge dismissing the | 
plaintiffs suit must be held to fall under 
rule 2, and поё rule 8, of Order XVII of the 
The main distinction 
between those rules is that the former rule 
applies to hearings adjourned at the instance 
of the Oourt, while the latter applies to 
hearings adjourned at the instance.of a party 
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to whom time һай been allowed to do some act 
to further the progress of the snit, but who has 
defaulted, cf. case of Enatulla:v. Jiban Mohan 
Roy | Reatjwildin Basunia v. Jiban Mohan hoy 
(1)]. The hearing of the suit in this case had 
been adjourned to 11th October 1911 by the 
Court, and not at the instance of any party to 
whom time was specially granted. Ая also no 
evidence had been adduced in the guit, there 
were no materials on the record for the Court 
to proceed to decide the,suit under rule 3, во 
that that rnle cannot apply under the view 
taken in Marianmiesa v. Ram Kalpa (2), which 
has been approved in thecaseof Fakir Mahomed 
v. Viran (8). I think, therefore, that the 
application for restoration of the suit under 
Order IX, rule 9, lay to the District Court. 

The District Judge has, however, also 
held that if Order IX, rule 9, applies, there 
are not sufficient reasons to grant the appli- 
cation. In this view [think he is entirely 
right. The case had been specially fixed for 
the first taking of evidence on the Ilth 
October 1911. Some of plaintiff's witnesses 
had been served and were present, but 
because some important witnesses were not 
present, plaintiff through a Pleader applied 
for an adjournment, which was refused, the 
Judge saying the case should proceed with 
the witnesses present. In my opinion this 
was the proper order to pass in the case. 
Thereupon plaintiffs Pleader withdrew ssy- 
ing he had no instructions, and the Oourt 
thereupon dismissed the suit. It is admitted 
also that plaintiff not only took no steps to 
secure the attendance of his Hyderabad 
Pleader, but actually wrote to him on the 
10th October not to come, as the case would 
be postponed. Itis impossible, in the cir- 
cumstances, to hold that there was “sufficient 
cause” for plaintiffs non-appearance within 
the meaning of Order IX, rule 9, Civil Proce- 
dure Code. 


But then it ів argued that even if sufficient 
fause ів not shown, the application may be 
made on any other ground and in that case 
the Court may restore the suit, if the applica- 
tion discloses a just and reasonable cause for 
restoring the guit This position is no doubt 


(1) 23 Tod, Cas, 769; 18 C. W. №, 775,19 C. L J. 
535; 41 О. 958 


(2) 340 285; 50 1.1.200. ^ 
(8) 6 Ind. Oas 851,3 B. L, В 908 at p 215, 
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accepted in the cases of Samayya v. Subbamma 
(4), Gopal Row у. Marta Susaya *(5) and- 
Lalta Parsad v. Ram Karan (6). Bug, with due 
deference, I would moat strongly dissent from 
thia view, which infringes the ordinary princi- 
ple of construction, expressio unius est excluso 
alierius and the ruling of the Privy Oonnoil 
that “the essence of a Code is to be exhaustive 
on the matters in respect of which it declares 
the law, and it is not the province of a Judge 
to disregard or go outside the letter of the en- 
actment according to ita troue construction." 
See Gokul Mandar v. Padmanund Singh (7). 
This view has also, as poiated ont by the 
District Judge, been dissented from in 
Юзтай v. Haji Jan Mahomed (8) and other 
cases. 


There may be some cases where section 151 
of the Civil Procedure Code can be appealed ` 
to, though the case does not come within 
Order IX, rule 9. But the present is certain- 
ly not such a саве. The plaintiffs absence 
in person ог by Pleader was deliberate, because 
he did not want the case to go on, 
and if he chose to take this course 
he did so at his own risk, cf. Munslal v. 
Gulam Husein (9). It is certainly. not 

necessary for the ends of justice” that, 
in spite of this; the snit should be restored to 
the file. The Oode, in my opinion, olearly 
intends that partios should be in readiness to 
proceed on the datea of hearing, and that if 
they do not, their cases must suffer, as pro- 
vided in Order IX or Order XVII, rule 8, 
unless there was “sufficient cause" for their 
non-appearanoe or default. 


There is too much tendensy on the part 
of litigants to think they are entitled to a 
postponement at their pleasure, and when a 
plaintiff who has witnesses present refuses 
to go on with the case though a postponament 
is refused, he has no claim to indulgence. 
To take the contrary view, even if appellant 
pays up all costs throughout up-to-date, 
would be to encourage litigants in the not 
uncommon belief that they can force a post- 
ponement on the Court. 
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The. fact that there are pardamishin 
ladies, who were co-plaintiffs with plaintiff 
Hasso, es no-difference. They- entrusted 
the conduct of the. suit to him, and. are, 
bound by hia adtion. In my opinion. the 
District Judge rightly refused. the applica- 
tion under Order ІХ, rule 9, and I would, 
dismiss. the appeal with, costs. i 

Orovon,, A. J. O.—The order passed, by the 
Court in, this case- was :— 


“Plaintiffs and their Pleaders gre absent. 
Defendants are present as shown above. Suit 
dismissed:” TEES ia 

Now,,the case had, originally, been fixed 
for the 6th September 1911, but the hearing 
had been adjourned to the llth October, 
and i& was on the latter date that the above 
order was passed, 

Under Orden XVII,rule 2, when at an 
adjourned bearing. tlie-parties o» any of them 
fail to-appear, the Court may: proceed under 
Order ЕХ, rule: 8, and that rule. states that 
< ућеге. the defendant appears and the plaint- 
iff doos.not appear when the suit is called 
for-hearing, tie Court shall make an order 
that the suit be-diamissed. ” 


Prima faais the Court gassed orders in 
this ease under Order ХҮП, mle 2, and. 
Order.IX, ru]é 8. 

Under. Order XVII, mula 3, where any, 
party to s suit to, whom, time hag been, 
granted {айй о produce. bis. evidence, or te. 
cause the, atüendanae af his witnesses on ta, 
perform any. other act nacessamy io the fur- 
ther progress of the muit, fan which, time. 
has been allowed, the Оаог may, notwith- 
standing such ‘default, proceed to decida the 
suit forthwith. ` 

Now, the. foundation of tha, ОоцгЪ'в.]цт1в-. 
diation. unda» this. rule.is the» failure of a 

ір pmodnoe. evidenoe, eto, while the 
foundation fon an order under rule 2 is the 
failure of a party to appear. As the order 
contains no, reference whatever to the failure 
of plaintiff to dp any of the things men- 
tioned in rule 8, but does state, in perfectly 
clear terms, the facts which justify an order 
under rule 2, we are entitled to presume 
that the_Oourt intended to pass an order 
under rule 2, and not under rule 3. 

A Court, acting u.der rule 3, “ proceeds 
tg decide the suit forthwith,” that ia to 
say, the “Court, instead of proceeding to 
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hearing &grumenis and examination of wit- 
neases.under Order XVIII, may at once give 
judgment under Order XX, on such mate- 
rials as. are hefore it. And, when judg- 
ment is given, the Court must proceed in апе, 
form under Order XX, rules 4 and 3. To. 
deoide, a suit isto give a concise statement 
of the.case, the.points for determination, and 
the decision thereon, There was. norattempt 
in this case to give a decision ; thé Court did, 
not even purpart to give a decision. ` 

As the Oourt had recorded that both 
plaintiffs and their Pleaders- were absant, - 
that is, had consented to treat them both 
as absent, itis, in my opinion, concluded 
from, asgerting that the order passed was not 
an ex parte order, and I would hold that 
the order was passed under rule 8 of 
Order XVI. 

But I consider that plaintiffs have failed 
to show that they were prevented by suff. 
cient cause from. not appearing at the ad- 
journed, hearing. Опа of the plaintiffs and 
a dnly- authorised. Pleader were, in fact, in 
the Count, pnemises, and knew that the guit 
had, been, called. on. The Pleader should 
have appeared and have asked, for ẹ post- 
ponement, and, on ite. being refused, should 
have done his beet with the materials ayail- 
able; apparently some witnesses were pre- 
sent: H -aften disposing of all ‘evidence 
available, the Oourt had refused tq grant an 
agdjoupnment for teking- the evidence of the 
important witnessea;, who ould, nòt attend 
the Court for unavoidabla reasons, relief 
would- possibly, haxe been ohtained from 
thik. Court, but there is nothing on the 
record tp. lead. us: to. infer: that the lower 
Oourt wouldi have unreasonably refused an 
adjournment, had:the Pleadex representing 
the. plaintifs appeared and dong all that he 
could under the circumstances. 

The appeal is, therefore; dismissed with 


costs. 


Appeal dis issed 
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PUNJAB OHIEF COURT. 
Srcoyp Отти, Arrear No, 1671 or 1914. 
January 19, 1915. 

Present: —Mr. Justice Shah Din 
AHMAD AND OTHERS—DRFRNDANTS— 
APPELLANTS 
TOTSES 


BSULTAN-—PraTUFP— RESPONDENT. 
Limitation Act (IX of 1908), a. 14—One suit for pro- 
empiion of several properties sold on different-ocoasions 
io м vendees— Plaist restricted іо one—Bub- 
queni institution of other suits after time. 


Where several portions of & property have been, 


sold to separate vendees on different occasions, bat 
the pre-emptor in good faith sues all the veudees 
jointly and tho suit is restrioted'to only one of the 


salos, soction 14 of the Indian. Limitation Act IX of- 


1908 applies in computing the period.of limitation 
for the other suits subsequently instituted in respect 
of the sales of rest of the property. 

Second appeal from the order of the Addi- 
tional Divisional Jndge, Mianwali, dated the 
17th March 1914, reversing that of the 
Mnnsif, second Class, Mianwali, dated the 
12th November 1918, dismissing the claim. 


Mr. Brig Lal, for the Appellants: 
Mr. Nand Lal, for the Respondent. 


JUDGMENT.—This appeal and: Civil 
Appeal No. 1672 of 1914 are connected and 
both will be disposed ofiin one judgment. 
The facte. nre fully stated in the Additional 
Divisional Judge'a order of remand, dated 
the 17th March. 1914, and the sole question 
for decision in these appeals is. whether the 
suits for pre-emption brought by. tke plaintiff- 
respondent against the defendants-appellants 
concerned in the two appeals were within 
limitation or not. As pointed out by the 
Additional Divisional Judge, the suit which 

\ the plaintiff had brought in the first instance 
against the three vendees jointly and which 
comprised the whole land sold: by the vendor 
by the three different unregistered sale-deeds, 
dated the Sth of August 1911, was instituted 
within limitation. The Oonrt of first instance 
helddhat the three separate sales in favour 
of the three separate vendees had furnished 
the plaintiff with three distinct causes of 
action and that he should have brought three 
separate anits against the thnee vendees. 
Accordingly the one suit brought by the 
plaintiff was restricted to one of the three 
sales, and he filed two separate plaints subae- 
quently, each embodying a claim in respect 
of the subject-matter of each of the two 
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remaining sales. These plainta were, how: 
ever, filed after the period of limitatibn had’ 
expired: I entirely agree with the Divisional 
Judge that section I4, Explanation IIT, of 
ihe Indian Limitation Act fully apples to 
the facta of this cose, and that under that 
reotion the two suita brought by the plaintiff 
subsequently must be held: to have. been 
brought within time. The appeals fail and 
are dismissed with costs. ' 
Appeals dtsmtased. 





BOMBAY HIGH COURT. Я 
Васокр Crut Аррвлг, No, 948 or 1910. 
September 14, 1914. 
Present:—Sir Basil Scott, Kr., Chief Juntico,, 
and: Mr. Justice Hayward. 
ANTAJE VASUDEY KELKAR 
—Darexpaxt— APPELLANT’ 

^ versus 
VINAYAK KESHAV BHISE ann отнавв. 


— Pati ras—Raspon parte: 

Pensions Act (ХХІП of 1871), s 6—8uté relating to 
grant of land revenue—Certifitate of Collector—Pro- 
cedure, where certificate not obtained. 

A sult relating to & definite: share in ап элат, 
which oonsiste in the enjoyment by: the mamdars of 
rds of the revenue of в certain ; is ^ suit 
relating to & grant of land revenue and cannot be 
taken cognizance of without a certificate from the 
Collector under the Репаіопа,А сф. 

Antaji v. Kasinnath, 6 Bom. L., 8.429, distinguish- 
ed 


Where the plaintiff las поё obtained а certificate, 
the hearing of the appeal: may-be adjournod-to-onablo 
him. to procure the certifloate, 

Sardar Gas pat Rao Moharkar v., Sardar Anand Raa, 
Bag Sahib, 5 Ind Gas. 689; 12. Bom. L. R, 207 at p 
273; 14 О. W. N.810; 7 М L. T: 58; TA. L. J. 165; 1 
0. L. J. 281 (P: C.); 20-M. L. J. 164, 32 A, 145; 87 I. 
А 39; followed. - 

Sevond appeal from’ the: decision of the 
first Class Subordinate Judge, Thana,, in 
Appeal No. 87 of 1909, confirming the. 
decree passed by the second `Olass Sub- 
ordinate Judge at Mahad, in Civil Suit 
No. 574 of 1908. 

Messra. B. 4. Khare and J. R. Gharpure, for 
the Appellant. 

Му. W. B. Pradhan, for the Respondents; 


JUDGMENT.—'The questions which have 
been argued in this appeal are questions 
raised by the defendunt-appellant. He con- 
tends, first, that the plaintiffa olaim is 
barred by limitation; secondly, that fẹ ia 


. 


` adverse possession. 
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barred by the law of res judicata; and, 
thirdly, that the suit cannot be taken 
cognisance of by the Court unless a 
certificate nnder section 6 of the Pensions, 
Act is produced. We have heard argu- 

menta upon all these points. 
The firat question which logically arises 
ia, whether the objection under the Pensions 


Act ia good or not. We are of opinion 
that it ia a good objection. The suit 
relates to a definite share in an tnam, 


which consisted in the enjoyment by the 
inamdars of 2/3rds of the revenue of a 
certain village. The plaintiff contended 
that be waa entitled to the portion of 
the revenue in dispute between him and 
the defendant. The defendant contended 
that he was entitled, for various reasons, 
to receive that portion of the revenue 
from Government ая - в` transferee of the 
inam rights, either by the purchase at the 
Court sale or by acquisition through 
It is not, therefore, a 
suit in which one who is admittedly the 
grantee of the Government revenue at the 
time of the institution of the suit, sues 
to recover from an inferior holder the 
amount of the revenue peyable in respect 
of his holding, and it does not, therefore, 
fall under the exception provided by section 
9 of the Pensions In our opinion it 
is a suit relating to в grant of land 
revenue. Therefore, it should not be 
entertained or taken cognisance of without 
a certificate from the Collector that the 
case may be tried. It has, however, been 
contended that in relation to а similar 
suit against the same defendant regarding 
the inam it was held bya Bench of this 
Oours that section 9, and nob sections 6 
and 4, of the Pensions Act were applicable. 


There, however, were certain admissions 
from which the Court concluded that it 
was in effect a suit by an acknowledged 
grantee of the land revenue against his 
khatedar as an inferior holder, and, there- 
fore, fell within the provisions of section 9. 

We cannot, having regard to the 
pleadings and contentions of the parties 
in this suit, take the same view of this 
case. Therefore, we cannot follow the 
decision in Antajt v. Kashinath (1). 


(1) 8 Bom, L. B. 438. 
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The case has been tried by the lower 
Courta on the asanmption that no certificate 
is necessary, and, as already observed, the 
substantial pointa in the case have been 
argued in' this Court before the question 
arising under the Pensions Act was taken 
up. Under the circumstances we think we 
Should follow the procedure which was 
adopted in (атра? Bao v. Ananda Rao (2), в 
procedure which was not disspproved of 
by the Privy Council in the final, appeal 
in that. case. The High Court there 
allowed the hearing of the appeal to be 
adjourned in order to enable the reapond- 
ent to procure & certificate, and so avoid 
the necessity of disposing of the technical 
question raised in regard to it: Sardar 
Ganpat Rao Moharkar v. Sardar Anand Rao 
Вай Sawb (8). ` 

Although we have come to а definite 
conclusion upon the other pointe which 
have been argued, we do not think that 
we ought, 
4 and 6 of the Pensions Ast, to express 
our opinion upon those questions before 
receiving a certificate from the Collector 
that the case may be tried. We, there- 
fore, adjourn the care for three months 
in order that the plaintiff may produce 
to this Court a certificate from the Collector 
under section 6 of the Pensions Act. 


"^ CALCUTTA HIGH COURT. 
APPEAL FROM AppwLLATE Раоканв Nos. 950 
amp 1153 or 1912. 

January 7, 1915. 
Preseni:—Mr. Justico Holmwood ® 
and Mr. Justice Mullick. 
M. G. MALAOHI—PLrAIKTIFF— ÀPPELLANXT 


vereus 
AHALAD MAHATO нр отнекв— 
Dermnpants—RasPpoxpEsts. 
Putni, purchaser of—Merger—New tenancy, creation 
of—Tranaferes, right of— Bengal Rent Act (X af 1859)— 
Khudkasht righi, nature of, before and after the passing 
of Act X of 1850; 


LI 


in view of the words of sections 
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A purchaser under the Putni Regulation (VIII of 


1818) is entitled to ejeot tenants from their hold- 
ings when they have no proteoted right. 

There is no merger where the purchaser posses- 
воз the land as a third n wholly distinct from 


the paiwidars, although he happens to be the son 
of ona of them. 


The purchaser cannot obtain the original holding 
before the patmi was created, though he is -in 
possession of tho seme holding. 

Ohawdrabati Koeri v. Har ington, 18 О, 840 (Р..0.); 
18 T. A. 27, referred to and followed: 

The effect of в transfer of such o holding with 
the consent of the landlord under Act X of 1859 
oan only be that the original tenant is considered 
to have rehnquished the holding altogether and 
that & now tenancy is oreated in the tranaferoe. 

After tho enactment of Act X of 1859 tho ori- 
ginal khudlasht ауаз continued to hold the samo 
rights as they hold bofore, but the Lhsdkasht nght 
ceased to exist aso right that oan be acquired after 
tho passing of tho Act. 


Appeal against the decrees of the District 
Judge of Manbhum, in Title Appeal No. 165 
of 1911, dated the 23rd January 1912, affirm- 
ing thatof the Munsif, first Court, Purulis, 
in Suit No. 1287 of 1910, dated the 14th of 
June 1911. | 

Dr. D. N. Mitier, Babus N., №. Banerjes 
and B. №. Mitter, for the Appellant 

Baba Satya Charan Sinha, for Babu 
Sarat Ohandra Roy Chowdhwry and Babu 
Govinda Chandra Ohakravarty, for the Re- 
gpondenta. | 

JUDGMENT.—These two appeals arise 
out of suits brought by the plaintiff to eject 
certain defendants from their holdings, on 
the grounds that he is the purchaser under 
the Putni Regulation VIII of 1819, and that 
they have no protected rights. The cases 
appear to have been based upon quite differ- 
ent circumstances and pleadings, and the 
learned Munsif tried them separately and 
passed separate judgments. Reading the 
judgment of the Court of Appeal below which 
professes to deal with both the cases in one 
judgment, we are unable to find that he has 
directed his attention to Sait No. 1288 at all. 
.His judgment seems to apply exolu&ively to 
Satt No. 1287 ont of which Appeal No. 950 
arises. 

As far as Appeal No. 950 ig concerned two 
points have been raised in appeal, one that 
the purchase of Shibram oan only have 
resulted in the merger off the joie with 
the putni, and the other that there being 
no transfer of a right of occupancy under 
Act X. of 1859, Shibram cannot’ be 'con- 
sidered to be holding the same tenanoy 
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which Khusal held before the creation of 
the рийи and that his is a new, tenancy 
oreated after the рын? and is, therefore, 
in по way-protecfed. On the findings of 
fact of the learned Judge in the Oonurt 
below we cannot hold that there was 
any merger. He finds that Shibram рог- 
chased and possessed the land as a third 
person wholly distinct from the puimidars, 
although he happened to be the son af 
one of them. But as regards the question 
of his now being in possession of the same 
holding as Khusal had before the putni 
was created, we-are of opinion that iu 
view of the Privy Council decision in 
Ohandrabaii Koeri v. Harrington (1) it is im- 
possible to hold that, Shibram obtained the 
original] holding of Khusal The effect of 
a transfer of such a holding with the 
consent of thelandlord under Act X of 1859 . 
of can only be that tho original tenant ia 
considered to have relinquished the holding 
altogether and that в new tenancy is - 
created in the transferee. . 

16 has been argued before us by ‘the 
learned Vakil for the respondent that 
Khusal was a khudkasht raiyat and that 
his — khulkashi right may have been 
transferable; but this position doos not 
seem to be tenable. After the enactment 
of Act X of 1859 the original khudkasht ^ 
ratyats no doubt continued to hold tho 
same rights as they held before, but the 
kindkasht right ceased to exist as n 
right that can be acquired after the pas- 
sing of the Act. 

We are, therefore, of opinion that Appeal 
No. 950 must be allowed and the judgments 
and decrees of both the lower Courta set 
aside and the plaintiff's suit decreed with 
costs in all Courts. 


With regard to Appeal No. 1153 the case is 
different. There the Munsif desided that as far 
as the rights of Kanta Mahato were concerned 
there was no doubt that his tenancy was 
created after the putni оӣ 16 was admitted that 
the defendant took a fresH settlement and did 
not step into the. shoes of Каша Mahato. 
But the learned Munsif said that tho plaint 
в case must fail.by reason of the fact 
that two separate holdings belonging to 
Khusal and Kanta have  beon  mixal 


(1) 18 0. 849 (Р, 0.); 18 L A, 27. 
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together in the plaint, and he found the 
descriptign of these lands in one joint 
boundary wasa fatal defect. This question 
has not been touched upon by the learned 
Judge in the Court below at all, and the 
parties are entitled to a decision from bim 
upon the matter. 

Tt ів clear as far as Khusal ia concerned 
that if any of the land in suit belongs to bim, 
he being Khusal's raiyat cannot be ejected. 
But there does not prima facie seem to be 
any reason why the transferee from Kante 
should notbe ejected. But it is not clear 
whether the Munsif means that Khuasal is 
now in actual occupation of a part of this 
holding, or whether the defendant is a 
transferee from Khusal. If he is a trans- 
{өгөө from Kbusal, then the same principle 
would apply to him as we have laid down 
in Appeal No. 950. The learned Judge must 
consider this objection and come to & 
decision whether the anit is bad for thia 
reason or not. The case ія, therefore, - 
remanded to the lower Court and costa 
will abide the result. 


Appeal No. 950 allowed; 
Appeal No. 1153 remanded. 


MADRAS HIGH COURT. 
коон Огуп, Arrear No. 711 or 1918. 
December 2, 1914. 
Present:—Mzx. Justice Sadasiva Aiyar 
and Mr. Justice Hannay. 
, VENKATARAMANACHABI—PramriPE— 
аш 


THIEUNARANAOHARI AKD OTHWRE— 
е DEPFANDAKTS—HR8PONDRXTS. 
Construction of document—Aortgage — erecwted by 
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mother оў minor for her husband's debt— Minor, lability 
of—Hortgages having only iwcorporeal right, whether 
dispossessed by dental of such right—Adverss posees- 


sion—Incorporeal right, whether oan be adversely 


possessed. 

Where a mortgage-deed executed by the mother 
of а minor mentions thet the m js made in ^ 
order to discharge her husband's debts and alzo con- 
tains а reference to the property being in the enj 
PAD iD and her minor son after her husband's 

th: : 


Held, that tho mortgage-deed oan be fairly 
construed to be one executed by the mothor on behalf 
of her son. 

Where в mortgagee has only an inoorporeel right 
and is not entitled to posesion of the mortgaged 


inoarporeal righ incorporeal. 
be possessed adversely by the mortgagor by a 
mere denial, 


Secong appeal against the decree of the 
District Court of South Arcot, in Appeal Suit 
No. 199 of 19.2, preferred against that of the 
Additional District Мапа of Villupuram, in 
Original Suit No. 104 of 1911. 


FAOTS.—In this case the plaintiff sned to 
recover from the representatives-in-intarest 
of the original mortgagor & sum of money due 
on the footing of a mortgage executed in his 
deceased father’s favour by the mother of the 
original mortgagor. The defendants contend- 
ed tater alia that the present suit was barred 
by the principle of res judeoata under section 
11, Civil Procedure Code, and aleo by Order 
II, rule 2, Ciyil Procedure Code, by reason 
of two previous suits filed by the present 
plaintiffs father against the mother of the 
minor mortgagor in the firat instance and 
afterwards against the minor mortgagor 
himself in the circumstances fully set ont in 
the judgment of the High Court. They also 
contended that the mortgage bond, which was 
executed by the mother of the mortgagor 
without describing herself as the guardian 
of her minor son, was ineffectual to create a 
valid mortgage as agains; the minor’s pro- 
perty. Both the lower Courts dismissed the 
plaintiffs suit, the lower Appellate Oourt 
holding that though the bond was executed 
by the mother in her “own name, yet she 
intended to do so on behalf of her minor son 
for a debt binding on the minor, but that the 
suit was barred under Order II, rule 2, Civil 
Procedure Code, by reason of the first of the 
two suits above referred to. 
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Mr. L. S. Viraraghava Iyer, for the 
Appellant :—Order II, rule 2, has no appli- 
cation to this case as the parties are not 
identical, Ramaswami Ayyar v. Vythinatha 
Ayyar (1) (per Bhashyam Iyengar, J.) 

Mr. B. Naranmha Rao, for the Respondent, 
while admitting that he sould not support 
the judgment of the lower Appellate Court 
on the ground on which it was rested, 
contended that he was entitled to support it 
on other grounds, and argued that in the first 
place the finding of the lower Appellate 
Oourt that the mother oxecuted the mortgage 
bond on behalf of her minor son was absolutely 
unsupported by evidence; secondly that 
the present suit was barred under section 1] of 
the Civil Prosedure Code; and lastly that the 
mortgagor having been in possession of the 
property for over 12 years after the termination 
of the second of the above suita, in which the 
plaintiff's right to proceed againstthe property 
was negatived, he "must be deemed to have 
acquired the mortgagee's interest by adverse 
possession and that the mortgage was 
extinguished by merger. 

JUDGMENT.: 


Sapastva Aryan, J.—The plaintiff is the 
appellant. The plaintiff's claim as finally put 
forward ів for the recovery of Ha..1, 100 due 
ona hypothecation bond of 25th June 1878 
executed to the plaintiffs father by one 
Narasammal, who was on the date of that 
document the guardian and protector of her 
minor son, Venkataramanachari. Venkata- 
raman&oharr sold the lands to his sister’s 
husband (the Ist defendant) iu 1900, the 
defendants Nos. 2 and 8 being the lst defend- 
ant’s sons. Thesuit was brought in August 
1910 within the two years allowed by ses- 
tion 31 of the new Limitation Act. 

The learned District Munsif in an exhaua- 
tive judgment dismissed the suit on the 
following ground.  Narasammal did not 
purport to execute the document, Exhibit A, 
as guardian of her minorson to whom the 
mortgaged property belonged. Hence her 
mortgage document of 1978 was not binding 
on her minor son apd, therefore, it is not 


binding on the vendee from her son, 
namely, the first defendant. (The sale by 
the son was made after he became a 


major). 


(1) 28 M. 700, 18 M, L. J. 448, 
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On &ppeal, the learned District *Judge 
held that having regard to the regitals in 
Exhibit A and to the nature of the 
transaction and to the fact that  Hxhibit 
A was executed by Narasammal with the 
intention of binding her husbend's estate 
on behalf of her minor son in а legal 
manner, she must be deemed to have 
executed the document as guardian and 
manager of his property and hence it was 
bindiug upon the’ minor; he thus differed 
from the view of the learned District” 
Munsif on this point. But he held that 
the plaintiff's father having brought a anit, 
Original Suis No. 355 of 1883, for certain 
reliefs against Narasammal on this same 
bond of 1878 and living omitted in that 
suit to pray for a relief against Narasam- 
mal’s son's interest in the hypothecated 
property, the  plaintiffa present suit is 
barred under Order П, rule 2 (old section 
43), of the Civil Procedure Code. On this 
ground, therefore, he confirmed the District 
Munsifs decree dismissing the plaintiff's 
anit. We think that the learned District 
Judge's view that the present suit is 
barred by Order П, rule 2, cannot be 
supported. The catse of action on which 
Original Suit No. 353 of 1888 was based 
was one directed against Narasammal in her 
personal capacity and it was not & suit directed” 
against her son and hia interest in the mort- 
gaged properties. In a subsequent anit, Ori- 
ginal Suit No. 242 of 1886 brought by the 
plaintiffs father against Narasammal’s son, 
it was decided by the District Court on ap- 
peal that the deoree in the suit, Original Suit 
No. 355 of 1888, must be deemed to have 
been passed against Narasammal in her per- 
sonal capacity and against any interest which 
she hadin the mortgaged property, such 
interest being found to be wil. The present . 
suit, however, is against the interest of her 
Bon, Venkataramanachari, in the mortgaged 
properties, the lst defendant, who purchased 
from Venukataramanachari, being now the 
owner of suoh interest. As Sir V. Bhüshyam 
Aiyangar, J., said in the cage of Dampanabo- 
yina Gangi v. Addala Ramaswami (2): “ This 
clearly shows that the cause of action is not 
an abstraction, something independent of the 
defendant, but that the plaint should disclose 


(2) 25 М 730 nt p. 749; 12 M. T, J. 108, 


a 


982 


ж cauge of action against the defendant, And 
section 43 only provides that every suit shall 
include the whole of the claim which the 
plaintiff is entitled to make in respect of the 
cause of action and that if a plaintiff omit to 
gue in respect of any portion of his claim 
arising from the cause of action for the en- 
‘forcement of which tho suit is brought, he 
shall not afterwards sue in respect of the 
portion во omitted." In the Hght of these 
observations, it is clear that the cause of 
action against Narasammal on which Original 
Suit No. 355 of 1888 was brought having 
‘been conclusively (as between the plaintiff 
and lst defendant's vendor) decided in Ori- 
ginal Suit No. 242 of 1886 to be only a cause 
of action directed against Narisammal per- 
sonally and against her interest, if any, in 
the mortgaged property, the present suit 
based on а caüse of action directed against 
her son's interest in the mortgaged property 
‘and against: the purchaser from her son is 
not the same cause of action as that on 
which Original Suit No. 855 of 1883 was 
brought and hence Order JI, rule 2, cannot 
be a ber. In fact Mr. Narasimha Rao, the 
learned Counsel for the respondent, did not 
argue thatthe present suit was barred under 
Order П, rule 2. But Mr. Narasimhan Rao 
attempted to support the dismissal of the 
plaintiffs suiton several grounds decided 
against him by the lower .Courts, which, of 
course he was entitled to do. He contended 
that this suit was barred by res judicata by 
reason of the decision in Original Suit No. 
242 of 1886. To understand this plea of res 
judicata, itis necessary to give some details 
of that suit. The plaintifs father having 
obtained ар ez paris decree against Narasam- 
mal and her interest in the mortgaged pro- 
perty in Original Suit No. 355 of 1883, 
attached the said property (according to the 
old and mistaken and unnecessary procedure 
foliowed by Mofussil Vakils) in order to bring 
it to sale iu execution of Ћів ` mortgage 
decree. Then  Venkataramanachari, Nara- 
sa mmal's minor son, through & gunrdian, put 
ona claim petition on the ground that his 
mother (the  judgment-debtar) had no 
interest in the mortgaged property which 
was attached in execution, His claim was 
^ allowed. Thereupon the plaintiffs father 


brogght the suit, Original Suit No. 242 of. 


1885 (within one year of the order in favour 
of the minor воп, Vepkataramanachari) for 
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establishing his right to bring the property 
to sale in execution of the decree in the suit of 
1888. The District Munaif decreed the plaint- 
iffs father’s suit, taking the view that 
Narasainmalincurred the debt forthe benefitof 
her minor gon, that the decree debt 1n Original 
Suit No. 855 of 1883 was binding upon that 
gon and that, therefore, the property includ- 
ing the son’s interest could be brought to 
sale in execution of that decree. On appeal, . 
the District Judge took the view that though 
the debt was incurred by Narasammal for her 
son’s benefit, as she did not purport to 
execute the bond as her son’s guardian and 
as the decree was passed against her alone 
without making her minor son a party, the 
plaintiff's father could not bring the property 
Фо sale in execution of the decree passed 
against the mother. He, therefore, dismissed 
that suit (Original Suit No. 242 of 1886). 
"Mr. Narasimha Rao argued that that decision, 
which held that the minor son’s interest in 
the property could not be brought to sale for 
the mortgage debt incurred by Narasammal, 
is res judicata іп this suit. But Iam of opinion 
that the District Judge in this case has given 
a sufficient answer te this contention. In 
the words of the learned District Judge, the 
only point raised in that suit (Original Suit 
No. 242 of 1885) was whether the decree 
obtained in Original Suit No. 355 of 1883 
was & decree which could be executed against 
Narasammal's son and his property. The 
question whether a suit could be brought 
upou that mortgage bond against Nara- 
gammal’s gon and his interest in that pro- 
perty and whether a decree conld be obtained 
in such в suit against Narasammal’s воп'в 
interest in the property, was not put in issue 
in that Suit No. 242 of 1886 and was not 
decided by the Appellate judgment in thatauit. 
Mr. Narasimha Rao next contended that 
the lower Appellate Court was wrong in its 
view that the document, Exhibit A, executed 
by Narasammal could be treated as a tocu- 
ment executed by her in her capacity as 
guardian of her minor son; on the true con- 
struction of Exhibit A, having read the doen. 
ment more than once cafefully, I agree with 
the learned District Judge that it could be 
fairly construed, without any violence to the 
ordinarily accepted rules of construction, as 
one executed by heron behalf of her minor 
son. In Murari v. Tayana (8), the mother 
‚ (8) 20 B, 286. 
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ofa minor sold the property of her minor 
son io pay off her husband's debts. No 
reference whatever was made in the sale-deed 
-to the existence of the minor son. Not 
only that, she said in the deed that she sold 
whatever interest she hadin the property. 
And yet it was held that as she purported to 
sell the land itself and said that she sold the 
land to pay off her husband's debts, her 
intention was to use her authority as her 
minor son's guardian to ве] the land in 
order to pay off her husband's debts, and 
that when she thus had the full authority 
aud also the intention to во sell, hor act 
effectually conveyed the property of her воп, 
notwithstanding that it was not ootrectiy 
deseribed as property belonging to her gon. 
In the present case the  inortgage-deed, 
Exhibit A, executed by Narasammal not only 
mentions that the mortgage was made in 
order to discharge her husband's debts, bnt 
it also contains n reference tothe property 
being in the enjoyment of herself and her 
minor son after her husband's death. A 
liberal interpretation of much documents is 
justi&ed by the observations of the Privy 
Council in Hunooman Persaud Panday v. 
Musammat Dabooee Munraj Koonweres (4) and 
by the opinion of Sir Barnes Peacock, C. J., 
in Judvonath Ohuckerbutty v. James Tweedie (5). 

Mr. Narasimha Rao finally argued that 
Narosammal’s son’s guardian having set 
up in 1886 in the stit, Original Suit No. 
243 of 1886, that the mortgage executed 
by lis mother did not affect his interest 
in the mortgaged property, there was 
a sort of adverse possession of the mort- 
gagee’a interest under Exhibit A, held 
by Narasammal’s son from that date and 
that the mortgagee thereby lost his rights 
in the mortgaged property by adverse posses- 
sion for twelve years in Narasammal’s son 
воа his alienees. І have found it somewhat 
difficult to understand this ingenious argument. 
The mortgagee had only an incorporeal right 
and M6 was not entitled to possession of the 
mortgaged property. How the mortgagor’s 
denial of the mortgagee’s .right could 
make the mortgagor get possession of the 
incurporeal right of tfe mortgages, or how 


(4) 8 AL L A. 808, at pp. 411, 351 B WOR, 
Bovestre 253 n.; 2 Suth. P. О. J. 29; 1 Ваг. P. C. 
562, :9 E, В. 147. 

(Б) 11 W. R 20, 
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such tncorporeal right, which did not carry 
with itthe right to physical possession of 
the mortgaged property and did noj carry 
with it in favour of the mortgagee any 
might to gòt the rents or profits of the 
mortgaged property, could be possessed 
adversely by & mere denial of such incorporeal 
right, I am unable to see [See also the 
judgment in  Lakhshminarayana Айат v. 
Ulagammal (6) in which a similar contention 
as to adverse possession of an incorporeal 
right was negatived by us and which judg- 
ment was pronounced to-day ]. 

In tho result, in reversal of the decrees of 
the lower Courts, I am inclined to give the 
plaintiff а decree for the sum of Hs. 1,100 
clnimed as due under Exhibit A on the date 
of Buit, with interest Оп the principal sum 
of Вв. 200 at ll per cent. per mensem 
from the date of suit till the expiry of 
three months from this day and with 
provisions usual іп preliminary 
mortgage decrees mentioned in Order X X X IIT, 
rule 4, Civil Procedure Code. Interest 
shall cears to run on the Rs. 200 after the 
expiry of the three months. Under tle 
circumstances we order the parties to bear 
their respective costs throughout. - 
^ Hannay, J.—I conour. 

x Appeal allowed. 


(0) 20 Ind Oas. 528; 28 M. L. J. 250. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Srcoxp Orvis Arrear No. 84 or 1912. 
: October 12, 1914. 
Preseni:—Mr. Oroush, A. J. O., and 
. Mr. Fawcett, A. J. О. 
BHERUMAL TEOKCHAND AND OTHERE— 
PLAINTIEYS——À PPELLANTH 


versus 
DUHLANOMAL AND oTaers—Davrenpants 
— RES ONDENTS. 
Civil Procedure Code (Act V of 1908), в, 100— 
Second appeal—Aliaed question of law and fact,. e 
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. The pleas of limitation or estoppel involving ques- 

tions bf fact which aro uot admitted or undisputed 
' cannot 
— Per 

Ap 


taken for the first time in appoal. 
rouch, A. J. C.—1t is improper for a Court of 
to raise а fresh issue of fact and to proceed to 

de it on such evidence which chances to be on 
reoord. 


Second appeal against the decree of the 
Assistant Judge, Hydérabad. 

Mr. Isardas Oodharam, for the Appellants. 

Mr. Rupchand Bilaram, for the Respondents. 


JUDGMENT. 


_Онорон, A. J, C.—The facta af this case 
are fully set ont in the judgments of the 
two lower Courts. 

Appellants in their memorandum of appeal 
attack the jndgment of the lower Appellate 
Court on three grounds only :— 

I. That the Court erred in holding that 
defendants could object to the validity of 


the award after the three years ‘allowed , 


by Article 91 of the Limitation Act. 

П. That the Court erred in refusing to 
try & fresh issue: "Has the award been 
acted on P If so, what-ia the result?" 

IIT. That the Court erred in ite findings 
in the first issue so far as they were in 
favour of defendant, Duhlanomal, and should 
not have entertained objections which were 
not specially raised in the written statement, 

Now the first point was not raised atall 
in the original Court. Not was the question 
of limitation mentioned in the memorandum 
of appeal filed in the lower Court ; but that 
. Court permitted the following^ issue to be 
raised and diseussed— ' Oan defendants be 
permitted to raise these objections more 
than three ye rà after the award?” and, 
treating the issue as a purely legal one, 
found, on it in the affirmative. Bnt under 
Article 91, the three years runs not from 
the date of the award, but from the time 
when the facts entitling the plaintiff to 
have the instrument cancelled or set aside 

became known to him. 

Respondents have had no opportunity to 
show when the facta on which they relied 

became known to them, for the question of 
limitation had not been raised when evidence 
was being led and it is impossible for this 
Court to decide a mixed questiou of law 
and fact without any facts being on the 
record. 

Whether or not the award hag been acted 
opis obviously a question of fact and the 
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lower Court had diseretion to refuse to raise 
it. Mr. Isardaa contends that there is 
ample evidence on record, consisting of 
defendanta’ own admission", on which to 
come tos finding; but it would be wholly 
improper for a Court of Appeal to raibe a 
fresh issue of fact and to proceed to decide 
it on evidence which chanced to be on 
record. 2 

It was suggested that the case might 
be remanded for further evidence, but there 
is ro formal application that this be done 
and there are no special circumstances, which 
in our opinion make this extraordinary 
course necessary in the interests of justice. 

The third point raised deals with questions 
of fact exclusively. There was plenty of 
evidence on record on which the Oourt could 
reasonably come to the conclusion that the 
arbitrators had been guilty of misconduct. 

The appealis dismissed with costa. 

Fawcurr, A. J. O.—I concur. If the plaint- 
iff wanted to rely on the pleas of limitation 
and estoppel urged in the lower Appellate 
Court and this Court, he should have raised 
them at any rate at tae time of framing 
issues; and as they involve questions of 
fact which are not admitted or undisputed, 
they cannot, in my opinion, be allowed to 
be taken for the first time in appeal. It 
is not & case where the alleged bara to 
respondents’ objection to the award arise on 
the face of the proceedings, but where they 
necessitate further inquiry, and the rule 
applicable is that approved by the Privy 
Council in Macnaghten v. Mahabir Pershad 
Singh (1) as-explained inthe case of Ahsanula 
Khan v. Haricharn Morumdar (2). 

In this Court appellant raised a further 
point which is not even contained in his 
memorandum of appeal, vis. that by the 
terms of the reference the respondents were 
precluded from disputing the validity of the 
award: but this plea also should have been 
raised in the Court of first instance and 
respondents would be unduly prejudiced by 
allowing it to be raised at this late stage. 


a A opsat Tinie 
(1) 0 0.656 (Р. 0.); 11 C. L R 484 10 T. A 25,7 
d. Jur 164, 4 Bar. P. C. J. AIT 4 T DE 
(2) 30 0. 80 ab p 92, 191. A. 
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JAGADMBA SIKGH Є, BHAGWAN BAKTISH SINGH. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revaenxte Petrrion No. 44 or 1912-13 or 
SULTANPUR DIBTRICT. 
August 28, 1918. 

Present; —Sir Duncan Colvin Baillie, S. M., 
and Mr. Tiwesdy, J. M. 
JAGDAMBA SINGH-—PratNTIF?g— 
APPELLANT 


versus е 
Raja BHAGWAN BAKHSH SINGH— 
j Daven DANT—HESPONDRNT. 


tenant, status superior to that of, clauned —Inquriy to 
be com 


Where в oo-&harer in & holding has got a decree 
for under-proprietery rights, no occupancy rights 
shall be olaimed in that holding; but & person can 
claim oocupency rights even though his relatives 
msy have, got under.proprietary rights in the 

Ejectment cases in which rights superior to those 
of statutory tenanta are claimed, should not be ad. 
йом upon without в complete inquiry being 

e. 

Appeal from the decree of the Officiating 
Commissioner, Fyzabad, dated 22nd October 
1912, upholding that of the Assistant Col- 
lector, Sultanpur, dated 15th April 1912. 

Syed Ай Mohammad, for the Appel. 
lant. с 

Babu Rudra Dat Singh, .for the Respond- 
ent. 

JUDGMENT. 

Baur, S. M. (Augus Bih, 1918.)— 
Appellant contests a notice of ejectment 
on the ground that he has . rights supe- 
rior to those of a statutory tenant. In 
one paragraph of his plaint he alleged 
that his relatives have obtained decrees 
for sir. In the last paragraph he him- 
self claims occupancy rights. The Court 
of first instance found that it had beén 
proved that plaintiffs ancestors were sems- 
dars of the village in question and that 
his kinsmen bad obtained under-proprietary 
rights during Settlement proceedings. He 
found it, however, not proved that appellant 
had possession in this land in 1866 and on 
that ground upheld the notice. The Com- 
missioner called for в report as to whether 
appellant had occupancy rights. The reply 
was to the effect that appellant had proved 
possession of certain numbers in 1866. The 
question whether his ancestors had been 
zemindars in this village within the thirty 
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years before annexation obviously remained 
unenquired into because of the finding of the 
Court of first instance on this subjegt. The 
Commissioner dismissed the appeal of the 
appellant, (1) on the ground that it had not 
been proved that the appellant’s ancestors 
had been xemindars of the village and (2) 
on the ground that collaterals of the appel- 
lant had got decrees for under-proprietary 
rights. This latter finding is justified by 
no consideration of reason or law that I can 
imagine. The law provides that when в 
co-sharer in the holding bas got a decree 
for under-proprietary rights, по occupancy 
rights shall be claimable in that holding, 
bui it does not provide, and could not 
possibly provide, that because a relative of- 
appellant had got under-proprietary rights 
appellant can have no rights at all. It 
capnot be permitted that cases of so vital 
importance to persons olaiming rights 
superior to those of statutory tenanta should 
be adjudicated upon without a complete 
inquiry being made and I consider it neces- 
вагу, therefore, that the case be again re- 
turned for inquiry:— 

(1) Whether the predecessors-in-interest 
of the appellant were proprietors in this 
vil before annexation. 

(2) At what date did they lose their pro- 
prietary rightaP 

(8) Is there ‚anything to distinguish the 
case of the appellant from that of the persons 
in whose favour decrees for sr were given 
at Settlement? 

Appellant will be allowed to produce evi- 
dence of his relationship to the persons who 
have already obtained decrees. 


Tweapy, J. M.—I concur. 
Issues remsited, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Saoosp Orvin Appear No. 99 ov 1914. 
October 2, 1914. 
Present:—Mr. Stanyon, A. J. C. 

MURLIDHAR —DEFENDANT—ÀTPELLAXI 
tersus : 
MULU —PrarsTIER—HaSPQN DENT. 
Limitation Act (IX of 1908), Sch. I, A. 


iy 
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Giouing crops, whether snoveable piopeiig— Wrongful 
attachnent— Bu for damages. 

, Tho Baw of Limitation must be strictly interpreted 
and applied. That isto way, no right or remedy is 
to be ed as barred unless it is clearly shown 
to bo shut out by the enactment. 

Growing crops until severed from the soil are 
tmmoveable property within the meaning of the 
Limitation Act; the attachment of such crops is not 
a soizuro of moreable ‘property for the purposes of 
Articlo 20 of the Ach and a suit for damages 
arming out of such seizure is not governed by that 
Article. 


Pandah Gaz v. Jennuddi, 4 О. 685; 2 О L. R 
520; З Ind. Jur 515; 2 Shome LL R 28 
Surat Lall v. Umar Haji, 29 О. 877 вьрр. 883, 887, 

, AMamgwa Jha т Dolhin Golab Koér, 25 О. 092; 
20 W.N. 265; Har Charan v. Hari Kar, 32 О. 450, 0 
C W. N. 876 and Jadu Nath v. Hari Kar, 1 Iud. 
Cus. 789; 80 О. 141; 9 O. L. J. 109; 12 C. W. N. 1090, 
followod. 


Damarajn v. Thadincda, 81 М. 431; + M. L. T. 271; 
18 M. L. J. 509, distinguished. 


Appeal against the decree of the District 
Judgo, Snugor, dated the 28th November 
1013, modifying ibat of tho ‘Subordinate 
Judge, Saugor, dated the 29th August 
1918. - . 


Dr. Н. S. бон", for the Appellant. 
Mr. A. Bhagwant, for the Responde::t. 


. SODGMENT.—This appeal arises out of 
в suit for damages for a wrongful attachment 
of. growing crops. The attachment was 
effeoted. on the 9th March 1912: it was 
raised on the 4th July 1912: and the suit 
for damages was filed on the 2nd May 1913. 
The Courts below have concurred 
in holding that the suit is not time-barred, 
and the first Court gave the plaintiff a 
decree for-Rs. 426, which the lower Appellate 
Court reduced to Ha. 350 with an appro- 
priate order as to costa. The defendant 
has made this second appeal on the single 
ground that growing crops being defined as 
moveable property in section 2, clause 13, 
of the Oode of Civil Procedure, 1902, the 
wrougful attachment of them was a 
“wrongful seixure of moveable property 
under legal process” for the purposes of 
Article 29 of the Limitation Schedule, 1908, 
and the suit, having been brought more 
thau one yenrafter the date of the seixure, 
is barred by timo. 

At the first glance this argument sppears 
to be unanswerable. An attachment of 
growing crops In execution of a derree is 


"ndoubt&dly a seirure of: property under, 
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legal process. For nli the purposes of the 
Code it is undoubtedly an attachment of 
moveable property, and any execution-sale 
of such crops would have to. he conducted 
in accordauce with the provisions of the 
Code for the sale of moveablo property. 
It is at least a plausible argument that 
since the’ Civil Procedure Code and the 
Limitation Act appertain to the same branch 
of law, tir, the Adjective Law, the 
Legislature must be deemed to have employ- 
ed the words ‘moveable property’ to convey 
the same meaning in both enactments. 
Indeed, if there was nothing else to assist 
interpretation, this argument would prevail. 
But, as the law stands, the contention is 
demonstrably unsound. - 

It is & settled principle that the Law of 
Limitation must be atrictly interpreted and 
applied. That is io say, no right or 
remedy is to be regarded as barred , unless 


-it is clearly shown to be shut out by the 


enactment. Therefore, Article 29 of the 
Limitation Schedule, which the appellant 
seekx to apply in this case, will only be 
applied where the property illegally seired 
under legal process is beyond all doubt and 
dispute such property as is regarded as 
moveable, not for atiachment under the 


. Civil Procedure Code, bnt for computing 


limitation onder the Limitation Act. That 
Act itself contains no definition of the 
term ‘moveable property.’ Therefore its 
definition is governed by section 3, clause 
(34), read with clause (25), of the General 
Olauses Act, 1897. These imperative _ 
provisions exclude any  interpretaion by 
anslogy from the Civil Procedure Code, the 
Transfer of Property Act, or any other 
enactment. Growing crops are undoubtedly 
“things attached to the earth.” They 
come, therefore, within the definition of 
immovenble property, and, tpso facto, are 
excluded from the definition of moveable 
property for the purposes of-all Acts of 
the Governor-General in Council—and the 
Limitation Act is one such enactment— 
which do not contain anything repugnant 
thereto in the subject or context. The 
Indian Limitation Act, Bill No. 1 of 1908, 
proposed to define “moveable property’ as 
including growing crops, in accordance 
with the amendment in the Civil Procedure 
Code, 1908, but the definition was objected 
to and the Select Committee omitted it. 


. 
е 


f 
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Growing crops, until severed from the 
soil, have consistently been held by the 
Calcutta High Court to be immovesble pro- 
perty within tthe meaning of the-Limitation 
Act: Panda’ Gari v. Jennuddi (1), Surat. Тай 
v. Umar Haji (2) where five earlier cases 
are cited, Mangun Jhav. Dolhin Golab Koer 
(3), Hai Charan у. Hari Kar (4) and Jadu 
Nath v. Hari Kar (5). The same view was 
taken by this Oourt in Khem  Balaram v. 
Narhar Ganesh (6), and I do not think that 
the peculiar case of Murtasakhan v. Gajraj 
Singh (7) in any way contradicts that 
view. I oan find nothing to help the appel- 
lant in the perfectly correct dic'a in Nagoba 
v. Madholala (8). Stress was laid ou 
Damaraju v. Thadinada (9), but the relevancy 
of that case is not apparent, because there 
was no attachment of any standing crop, 
bat of some paddy which had apparently . 
become moveable before attachment. 


For the reasons given, l am of opinion 
that the attachment of the crop in execution 
of a decree, while such crop was still 
stauding, was not a seisure of moveable pro- 
perty within the meaning of Article 29 of the 
Limitation Schedule, and that this suit for 
damages, arising asa resultofsuch seizure, is not 
governed by that Article, or by any other 
Article of that -Schedule réquiring the in- 
atitution of the suit within one year of the 
seizure. 16 is not necessary to decide whether 
Articlo 36 applies to the trespass on the 
standing crop, or any other Article applies 
to injury caused by negligence or misap- 
propriation subsequent to the reaping of 
the crop. In any view, the suit is within 
time. This appeal is, therefore, dismissed 
with coste. 

Appeal dismissed. 

(1) 40.805, 20. L. В. 020; 3 Ind, Jur. 615; 2 
Shomo L R 23. 

(2) 22 О. 877 at pp 883, 887, 888. 

i 25 О. 002, 2 О. W. N. 265. 

4) 32 0.469; 90. W. N. 870. E 

(5) 1 Ind. Oas. 788, 88 0.141; 90. L. J. 100 13 
О. W. N. 1090. E 

(8) Ref. No 51, dated 29th Angust 1862, Dig. О, В. 
Part I, 20. 

m 14 O. P І. В. 80. 

(8) 4N. L. R. 40. 

. (0) 31 M. 431, 4 M. B T. 271; 18 M. L. J. 590. . 
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MADRAS HIGH COURT. 
Orvit Ravisiox Pstitioxs Nos. 76 тә £5 
or 1913. 
January 6, 1915. 
Pressni:— Mr. Justice Sadasiva Aiyar. 

G. NARAYANASWAMI NAIDU; Reoaiver, 
NIDADAVOLE Ако MADUR ESTATES, 
ELLOREC--PrArvTIFE—PgTITIONER 

| versus 
BALIJEPALLI SUNDARARAMIAH Ако 
OIHERS-——DEYRNDANTS — RESPONDENTS. 

Aladras Piopristary Estates Village Service Асі 
(II of 1804), ғ. 18—Madias Rent Rscovery Act 
(ҮШ of 1885), э. 37—Kattubadi amounts, rate of 
interest payable on arrears of, whether 6 per 
cent. or 12 per cent,—TInterpretation of Statute —Ons Act 
repealed and another enacted —Applicability of pio 
tisions of old and нвн Acts—Hudras Geneial Clauses 
Act y of 1891), 6 18— Madras Estates Land Aot (I of 
1806), s. 61—Custo, if can be proved by а single witness 
—Contract Act (IX of 1872), в, 78, applicability of. 

The rate о? interest payable on arrears of hatte. 
badı amounts is only 6 per cont. and not 12 per cent, 

Section 18 of Madras Proprietary Estates Villago 
Service Act, П of 1894, only oxtends the--proced wre 
enacted in section 87 -of the Madras Aot VIII 
of 1865 (Bent Reoovory Act) to proceedings 
for ihe recovery of arrears of анньа. The 
substantial provision declaring the rate of interost 
claimgblo on arrears of rent hos not boon oxtendod 
to arrears of battubadi, 

Gopwetti Naransawini Naids v. "Tallanruju 


Venkatasubrayudu, 0 Ind Cas 1911 Ў 
233, 9 М І, T. 815, та Hes 
In construing section 18 of Madras Act IT of 1 

in of arrears of Latíubadi which fell duo 
aftor tho ropeal of Madras Act VIII of 1865 
reforence must, under soolion 18 of Madras Gonoral 
Clausow Act, Г of 1891, bo wado to tho corresponding 
provision of the Madras Estatos Lend Act, I of 
1008, vix , sootlon 61. А 


A recognised and onforveeble 
proved by tho evidenoo of á mngle jer qnse tho 
Prove. Whatk sootion 78 of 

— er 
Act eli to the cam the Indian Contract 
malaminal v. Peeru Meera sai 

481; 7 M. L. J. 289, referred ои 

Potitions, under section 25 of Act IX of 
1887, praying the High Conrt to revise tho 
decrges of the Court of the District Munaif 
of Tanuku, in Small Cause Suits Nos. 1148 
1148, 1193, 1197, 1198, 1166, 1165, 1167, 
1261 and 1268 of 1912, respectively. ' 

FAOTS.—The suits were for the ‘recovery 
of arrears of kattubads amounts. The plaint- 
Uf claimed interest on arrears at 12 per 
cent. per annum. The District .Munsif 
awarded only 6 per cent.. The plaintiff, 
thereupon, preferred these vivil revision 
petitions to the High Court. 

Mr. М, Purushotham Naidu, for Ње Peu. 
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Wioner.— The arrears .of kaHubadi being 
recovexable as if they were arrears of reni, 
under Madras Act VIII of 1865 (section 18, 
Madras *Act П of 1894), the interest payable 
on such arrears is 12 per cent. Vide section 
87 of Madras Act VIII of 1865. 

Mr. P. Somasundaram, for the Respoud- 
ente:—It is only the procedure laid down 
in Madras Act VIII of 1865 that has been 
extended to proceedings under Act II of 
1894. The substantial provisions of the 
former Act have not been extended to the 
proceedings under the latter Act. In any 
event, Madras Act VIII of 1865 was repealed 
before the arrears claimed fell due, and under 
section 18 of the Madres General Olauses 
Act, I of 1891, only the 6 per cent. allowed by 
section 61 of the Madras Estates Land Act, 
I of 1908, can now be awarded. 

JUDGMENT.—This and the nine con- 
nected civil revision petitions have been 
filed by the plaintiff, because the plaintiff 
was allowed interest on kattubadé amounts 
due for Pas 1919 and subsequent Faslis 
atthe rate of only 6 per cent. per annum and 
not at the rate of 12 per cent. 


Plaintiff contends that because section 18 , 


of Act IT of 1804 empowered the remsndar. to 
“soover quit rent, etc.” as if it were an 
arrear of rent under Act VIII of 1865 and 
because section 37 of Act VIII ‘of 1865 
provides for interest at the rate of 12 per 
cent. being payable on arrears of rent, there- 
fore, katiwbad amounts also carried 12 per 
cant. interest. 

In the first place, I agree with the learned 
District Munsif that it was only the pro- 
cedure enacted in Act VIII -of 1865 for 
recovery of rent which was extended to 
proceedings taken for recovery of kattubadt 
and that the substantial provision declaring 
the rate of interest claimable on arrears of rent 
waa not extended to arrears of Баай. The 
petitioner’s learned Vakil quoted Goptectts 
Narainsawmi Naidu v. Tallanraju Vonka- 
tasubrayudu (1) in support of his view 
that the provision in Act VIII of 1865 
abont the rate of interest also attached 
to kaiiwbadi arrears by the strength of 
section 18 of Act II of 1894. With the 


greatest respect to the learned Judge who . 


decided that case, I differ. 


(1) 9 Ind. Ces, 642, 9 M. L. T. 816 (1811) 2 AL. W. 
х. 23 
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Even if that provision of the Rent 
Recovery Act did apply to kattubads arrears, 
that Act had been repealed before the arrears 
in question fell due and under section 18 of 
the Madras General Clauses Act, I of 1891, the 
corresponding provision of the Estates Land 
Act must be referred to in construing section 
18 of Act IL of 1894. Lf so, the 6 per cent. 
interest allowed by the Munsif is oorrect 
(section 68 of the Estates Land Act). 

It is doubtful whether the Munsif was 
right in spplying- section 78 of the Contract 
Act, having regard to the decision in 
oe v. Peeru Mesra Levvai 

2). 

The question of custom was not putin 
issue and a mere practice of collecting 
interest spoken to by one of the witnesses 
cannot prove a recognised and enforceable 
custom.  ' 

The petitions are dismissed. (Civil Revi- ` 
sion Petition No. 80 of 1913 with costa). 

Petitions dismissed. 

(3) 20 M. 481; 7 М. L. J. 203. 


OUDH JUDICIAL OOMMISSIONER’S 
COURT. 
Saoomp Оти, Аррваг, No. 280 or 1918. 
November 11, 1914. 


Present:—-Mr. Lindsay, J. C. е 

RAM SARUP ажр амотнив---Ріатнтгерв-—– 

APPELLANTS 
vertus . 
BINDESHUHI ARD ANOTHBSR—DEFY4NXDANTS— ` 
RagPoxpENTE. 

Registration Act (XVI of 1908), а. 17—Title, fresh, 
not conferred- by  documeni—Docwment declaring 
antecedent title by way af inheritance —Muiaivow pro- 
cesdinga-—Compromise- deed, 


Section 17 of the Registration Act, which renders 
compulsory the registration of certain documents, is 
aimed st those documents which o by them- 
selves to confer a fresh title, and not at those in wht 
no new interest is created but zimply а declaration 


persons claim mutation by 

the deceased and 

+ compromise is arrived at between them, 
under which they ugree as to the respective shares of 
the deceased's property to be allotted to each of them, 
the deed of compromise does not amount io а trans 
fer from one of them to the other, but merely to 


a 


~ 
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declaration by them that each of them has a right 
by way of inheritance and thab by virtue of chat 
right they are entitled to be put in possession of the 
said shares, and the agreoment is Ыларщ upon. Me them 
and enfarceable as such, even though 

Khunni Lal ү. Gobind Krishna Naram, 10 Ind. an 
477; 15 О. W. N. 645 (P. O.), ВА L.J. 552; 18 Bom. 
L В. 427; 18 О. L. J. 675; 10 M. L. T. 25; 21 M. L. J. 
645, (1911) 2 M.W. N. 432, 38 A. 856; 38 І A. 87; 
Dilipat Singh v Kanshi Nath, 24 Ind. Os. 543; 17 О. 
О. 108; and Lalla Oudh Behares Lall v. Ranse Mewa 
Koomoar,8 Agra Н О. Б. 82, referred to. 


Appeal from the decree of the Subordinate 
Judge, Partabgarh, dated 15th March 1913, 
modifying that of the Munsif, Partabgarh, 
dated 28th June 1918. 

Mr. Mohammad Wasim, holding brief of 
Pandit Gokaran Nath Misra, for the ‘Appel- 
lante. 

Babu Ram Chandra, for the Respondents. 


JUDGMENT.—Both these appeals are 
connected and may be disposed of by one 
judgment. The learned Counsel, who appears 
for the appellants, has admitted that if his 
Appeal No. 280 fails this will involve the 
dismissal of Appeal No. 231 also. The 
property in dispute in these cases belonged 
at one time toa man named Behari, who 
із said to have died more than 20 years 
ago, leaving a widow Musammat Surja. 
Surja died in the year 1903 and at the 
time of her decease there were living three 
collateral relatives of her deceased husband. 
Two of these, Ram Sarup and Ham Autar, 
are the appellants in these oases. They 
are nephews of Behari. The respondent 
Bindeshuri in Appeal No. 280 is a grand- 
nephew of Behari, being the grandson of 
Behari’s brother, Durga. The property 
belonging to Behari consisted of some lands 
held under a perpetual lease and some under- 
proprietary tenure and certain groves. When 
Surja died in the year 1908, an application 
was made in the Revenue Court by the two 
nephews andthe grand-nephew of Behari 
claiming thatthey were in possession of 
Behari’s property by right of inheritance. 
There appears to have been some dispute 
between the parties, but that dispute was put 
&n end to by & petition of compromise dated 
ihe 26th of одил 1903. This was 
admittedly presented to the Revenue Court 
and mutation was effected in accordance 
with its terms. Since August 1908 the 
parties have been in possession according to 
the terms of the compromise and have been 
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dealing with the property in various ways. 
Briefly put, the claim which Ram Serup and 
and Ram Апіаг are trying to fdvance i in 
the suits ont of which these appeals have 
arisen, is that this-compromise of the 26th 
of August 1903 isnot binding upon them, 
that they were nearer heirs of Behari's at 
the time when the succession opened on 
the death of Musammat Sarja, and that 
Bindeshuri had no right to any.share in the 
property. They, therefore, claim to recover 
a one half share in the property left by 
Behari which із now іп possession of 


-Bindeshuri or of certain persons to whom 


Bindeshuri has made transfers. The principal 
question for consideration is the effect which 
ought to be given to the compromise which 
has been referred to above. It is quite 
true, as the learned Oounsel for the appel. 
lants has argued, that this dooument is not 
registered and could not by itself operate to 
create any fresh title. It is also” admitted 
that the order of the Revenue Court given 
in mutation proceedings could not operate to 
transfer the property -from one of the 
parties to the other. But the learned Counsel 
for the respondenta claims that this settle- 
ment ought to be supported on the ground 
that it is what is known asa family settle. 
ment or arrangement. Transactions of this 
nature are by no means: uncommon and effect 
has been given to them by Courts of the 
highest authority. In this connection I need 
only refer to a ruling of their Lordships of 
the Privy Council reported in Khuant Lal v. 
Gobind Krishna Narain (1). This ruling 
was followed in & judgment of my own which 
is reported іп Jilipat Singh v. Kanshi Nath 
The principle upon which arrange- 
ments of this kind have been upheld by 
Courts is that they do not create or confer 
any fresh title. They are in the nature of 
agreements by which an antecedent title in 
the parties is acknowledged and defined. 
To quote the words of the judgment in 
Talla Oudh Beharee Тай v. Банев Mewa 
(3), “The true character of the 
transaction appears to us to have been a | 


(1) 10 Iud. Oas. 477; 83 A 856; 15 O. W.N. 
18 C. 


(р. 0.) 8 A, L. J. 552, 13 Bom. L. В. 427, LJ. 
576; 10 M. L. T. 25; 21 M. L. J. 64% (1011) 2 М. W. N, 
432, 38 L A. 87. 

OE Oas 542, 17 О. О. 108. е 
3) 8 Agra Н. C. В. 82, А • 
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settlement between the several members of 
the family of their disputes, each one re- 
linquishing all claim in respect of all pro- 
perty in dispute other than that falling 
to his share, and recognising the bright 
of the others, as they had previously assert- 
ed it to the portion allotted to them re- 
spectively. It жая іп this light, rather than 
as oonferring a new distinct title on each 
other thatthe parties themselves seem to 
have regarded the arrangement, und we 
think that it is the, duty of the Court to 
uphold and give- full effect to auch an 
arrangement.” i 
Toturn now to this petition of compromise, 
dated the 26th August of 1908, it recites that 
the parties have come to terms and have 
agreed that the land which had been in 
ion of Musammai Зиг а, the widow of 
Behari, should be recorded half in the names 
of two brothers Ram Karup and Ram Autar 
nnd Ње other half in the name of Bindeshuri. 
It was stated distinctly in this petitinn that 
Ram Autar, Bindeshuri and Ram Sarup 
were the heirs of Musammat Surjo’s, meaning 
of course that they were heirs of Surja’s 
deceased husband. It was further stated 
clearly that mutation was to be made in 
favour of these parties by right of mherit- 
ance. The question then is, what interpreta- 
tion should be put upon the arrangement 
which is evidenced by this document? The 
parties to-it were the only persous iufsrestod 
iu the property left by Behari. They were 
the only possible claimants and tha rontest 
between them in the Revenue Court was 
clearly one in which each side was asserting 
& right by way of inheritance. Tins deed 
is a declaration by the parties that each of 
them has a right by way of inheritance 
and that by virtue of that right they are 
entitled to be put in possesion in equal 
shares of the property left by Bekarr The 
Court was asked to recognise the title of 
inheritance in Bindeshuri and i$ was on that 
footing that the entry in the Revenue Records 
was made. It cannot be said, I think, that 
. this document in any way amounta to а 
transfer from ono of these coutesting parties 
to the other. Itis I think merely on ac- 
knowledgment agreed to by both partics that 
both of them had a previous title as heirs 
of Surja’s husband. Section 17 of ‘the 
Rogistragion Act, which renders compulsory 
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the registration of certain documentis, ів 
aimed at those documents which operate by 
themselves to confer a fresh title. I do 
not think this section should be applied tos 
document of the present kind in which no 
new interest is created in favour ofone or 
other of the parties. All that we have is 
a declaration that the parties have an 
antecedent title by way of inheritance. The 
property, therefore, came to them in virtue 
of that admitted right of inheritance and 
it cannot be said that’ their title to the 
property resta upon thia petition of com- 
promise dated the 26th of August 1103. 
For these reasonsand following the principle 
laid down by their Lordships of the Privy 
Council reported in Fhunni Гаї v. Gobind 
Krishna Narain (1), І am of opinion that 
the lower Court was right in deciding that 
this arrangement, which is evidenced by the 
document of the 26th of August 19038, should 
be upheld. The result, therefore, is that Appeal 
No. 230 fails and is dismissed with costs. 

I hnvo already mentioned that the learued 
Counsel admitted that the dismissal of this 
appeal involves the dismissal of Appeal No. 
23L also. The order, therefore, is that 
Appeal No. 231 be also dismissed with 
costs. 


Appeals dismissed. 





NAGPUR JUDIOIAL OOMMISSIONER'S 
COURT. 


Sgcoxp Civir -Appwat No. 121 oy 1918. 
April 28, 1914. 

Present: — Mr. Hallifax, A. J. C. 
OHANDAN SINGH—Dereapant— 
APPELLART 
versus 

FAKIRGIR—PrArsTIFI—HzSPOXDENT. 

Transfer of Property dot (ТУ of 18823), з. 52, appli- 
cabthty of—Pastition procesdmgs—Subseq uent agri 
cultueal lease vord. 

Section 62 of the Tranzfor of Proporty Act applios 
to an agricultural lease as well as to partition pro- 

when they aro contentious. 

Мазин Patal v. Abdul Wajid Khan, 16 0. P. L. R. 
6; and Dhiraj Singh v. Dina Nath, 8 Ind. Car, 288, 6 N. 
L. R. 140, followed. E 

Khan АЙ v. Peotonj: Eduljes Guydar, 10. W. N. 


62, . 
An agricultural leazo granted during the pendency 
of partition proceedings which are contentious in 
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their origin and nature is void, even though sum- 
mons had not been served on the opposite perty at 
the time of the grant. 

Krishaa Kamini Debi v. Dino Moni Chowdhurani, 
81 О 658, distinguished. 

Faiyas Husain Khan v Prag Narain, 20 А. 880 
(P.0.);110 W N 661,4 А І. J. 844,50. LJ. 
568, 17 M. L. J. 203, 9 Bom. L. В 656; 2 M. L T. 101; 
10 О. С. 814; 84 L A. 102, followed. 


Appeal against the decree of the Divisional 
Judge, Nerbudda Division, dated the 4th 
November 1912, confirming that of the 
District Judge, Chhindwarn, dated the 15th 
May 1912. ‹ 


Messrs. M. В. Dadabhoy, 
and Atmaram Bhagwant, for 
lant.. 

Messrs. V. Bose and J. O. Ghosh, for the 
Respondent. 


JUDGMENT.—One Chhuttan Singh is 
the lambardar of the village in which the 
fields in dispute are situated,” and he and 
his son Ude Singh owna half share in it. 
The other half share belongs to the plaintiffs, 
Fakirgir and his brother Umedgir. On the 
23rd of March 1901 these plaintiffs pre- 
sented an application to the Deputy Com- 
missioner for a partition of their share by 
motes and bounds. The other two co-owners 
of the village registed the application in 
every possible way. In particular, they- 


T. B. Gadgil 
the Appel- 


asserted that they had aright to remain, 


in possession of the whole of the str and 
the whole of the khudkasht, in which the 
fields now in dispute were included, on 
account -of their undisturbed separate posses- 
sion of them for 25 or 30 years. They 
managed to drag the proceedings on for ten 
years, so thas there can be no doubt about 
their having been in every way contentious. 
Eventually a partition was made and the 
fields in suit fell in the patti allotted to 
he plaintiffs as their khudkasht. But when 
they attempted to take possession, they were 
resisted by the defendant Chandan Singh, 
gfÉn-in-law of Ude Singh, who said he had 
been made an ordinary tenant by a written 
lease executed in his favour by Chhuttan 
Singh on the 4th of May 1901. The 
plaintiffs, therefdbe, sued to eject him. 


The finding ` in the Court of the qn 
Judge in regard to the lease is that " 
bona fide lease of khudkashi landa is no doubt 
within the powers of the village lambardar, 
but the lease in question is nob of that 
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nature." In appeal the learned Divisional 
Judge wrote: The learned District Judge 


has given valid reasons ‘for hodding that 
this was a mischievous (sio) lease in favour 
of Ude Singh’s own son-in-law in order that 
plaintiff might not be able to get khas 
possession of khudkashi lands allotted to his 
share at partition. I concur in the finding 
and the reasons therefor.” If these findings 
had been clear and full statements of what 
they seem to mean, there would have been 
an end of the case. Both Courts would 
seem to have arrived at &finding that no 
real lease was ever given to the defendant 
at all, that the lambardar merely executed a 
deed in his favour and got his name entered 


“as tenant of the land, but never intended 


to make him a tenant and never did in 
fact do во. Unfortunately there is no definite 
expression of such a finding in either judg- 
ment. If this very simple issue of fact had 
been worked out to an end, that would have 
probably given us а final and satisfactory 
decision of the whole case. 

The Courts below have, however, preferred 
to examine the issues of ‘law, and have 
decided that the lease ія void under both 
section 52 and section 58 of the Transfer 
of Property Act. The defendant now urges 
in appeal: 

(i) that section 52 does not apply to an 

agricultural lease ; 

(зї) that it does not. apply to partition 

proceedings ; 

(177) that in any case it does not apply 

to a transfor completed before the 
tranaferor was served with notice 


x of the institution of the proceed- 


ings ; 

(iv) that section 53 does not apply to the 
caso, because the consideration for 
the lease has not been shown to 
be inadequate. . 

The first two points must be decided 
against the appellant on the authority of the 
rulings of this Oourt in Nuruin Patel y. 
Abdul Majid Khan (1), and Dhiraj Singh v. 
Dina Nath (2). In support of the second, the 
appellant relies оп. the Oalcutta case of 


Khan Ali y. Pestonji Eduljee. Guydar 
(3). There the section was held not to 
1) 15 C. P. L'R. 6. 
DIE Cae EU ° * 
8)10.W,N. 03, 
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apply because the partition proeeedings in 
questio? were not contentious. This distinc- 
tion was, drawn in Narain Patel v. Abdul 
Майа Khon (1) already quoted, and by the 
Oaleutte Court itself in Jogendra Ohunder 
Ghose v. Fulkumars Шау (4). Apart, how- 
ever, from judicial authority, I cannot ‘see 
how either contention could stand for в 
moment in view of the plain words of 
section 52 of the Transfer of Property Act. 


The third contention is also concluded by 
the authority of the -Privy Oonncil in 
. Fatyas Husain Khan v. Prag Narain (5) in 
these words: “ Their Lordships are unable 
to agree in the view which seems to have 
obtained in India that a suit oantentious in 
its origin and nature is not contentious 
within the meaning of section 52 of the 
Act of 1882 until a summons is served on 
the oppostte party. There seems to be no 
warrant for that view in the Act, and it 
certainly would lead to very inconvenient 
results in a country where evasion of service 
is probably not unknown or a matter of 
any greet difficulty.” In the case of Krishna 
Kamin’ Delt v. Dino Mont Ohowdhurant (б) 
cited by the appellant, thé proceedings were 
not contentious in their origin and nature, 
but only became so after the tranafer which 
it was sought to set aside under section 52. 

Proof that the tranafer was gratuitous or 
for a grossly inadequate consideration is 
merely one of the two grounds on which 
it may be presumed, without further evi- 
dence, thst the transfer was of the kind 
declared voidable by section 58 of the 
Transfer of Property Act. That of course 
does not exclude proof of the same matter 
by entirely different evidence not including 
either of the -points mentioned in the rule 
cf evidence attached to section 68. Asa 
matter of fact we have one of those two 
pointa in this case, that the effect of the 
transfer was to defraud and defeat the co- 
^ owners. We have further the facts that 
the lease was to Ude Singh’s son-in-law, 
that it was made shortly after the institu- 
tion of the proceedings in which the 
lambardar pleaded that the plaintiffs had 
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no right to partition at all, that it was of 
khudkashi land which the lambardar himself 
pleaded had been khudkasht for more than 
a quarter of a century. These facta furnish 
quite sufficient gronnd for the finding of 
fact at which both the Courta below have 
arrived that the transfer was made with 
the intent mentioned in section. 58, or, as 
they have put it, was not bona fide. The 
fact that Chhuttan Singh was ambordar 
and, therefore, presumably the agent of the 
proprietary body in all matters of this sort 
is not, in this case, any evidence to the 
contrary, because he himself demolished 
the presumption that he acted as agent for 
the plaintiffs in granting this.lease, by his 
plea in the partition proceedings that the 
land was his own seperate  khwdkashi in 
which the plaintiffs had no right to & share. 

The appeal is, therefore, dismissed and 
the appellant is ordered to pay all the 
costs in all three Courts. - 


Appeal dismissol. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


- Orvis Buviaton Appiioatiox No. 50 or 1919. ^ 


October 12, 1914. 
Present: —Mr. Oronch, A. J. O., and 
Mr. Fawcett, A. J. О. 

Munshi SHIVANDAS— Пеғенрант 

—APPLICANT 
= А тетти 
РАМАММ АТ, MANGHARAM —PiratNTIYT 

—_ОРРОЖЕХТ 

Ciwil Procedure Code (Act F of 1908), О. ХУП, r. 
1—Application for adjournment —Discretion of Down, 
object of—Party deliberately noglecting, effect of. Е 

It is purely а matter of discretion for the Qourt to 
grant an adjournment in any particular case. The 
discretion should be exercised fudjcially and reason- 
ably and isnot subject to any definite rules. 

The main purpose for whicha Judge is givenes 
discretion under Order XVII, rule 1, is to enable him 
to prevent & party improperly delaying proceedings 
and  &busing the process of the Oourt with that 


ob 

I s pois аара inde to summon all his 
witnesses and those cited do not appear, he has onl 
himself to blame ff the Court regards this as an indi- 
cation that the Intention js io prevent the case pro- 
ceeding on the day fixed. 

Civil revision application against an order 


of the District Judge, Hyderabed, 
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BHIVANDAS V, PAMARMAL MAKGHARAM. 
Mr. G. A. Kikla, for the Applicant. 


JUDGMENT.--The applicant in this 
case was defendant inan application under 
Schedule П, rule 20, Oivil Procedure Code, 
to filean award made-out of Court. He put 
ina written statement of objections on 9th 
February 1912, on which issues were framed 
the same day, and the case was adjourned for 
final hearing to 18th March 1912. On the 
Sth March, he applied for summonses to 
witnesses, both residing in Sakrand at a 
distance of some 24 miles from Hala, the 
place where the Court is situate, and paid 
expenses the same day. The summonses were 
not served as both the witnesses were absent 
at other places. On the 18th March defend- 
ant was absent, but his Pleader applied 
for an adjournment on the ground of his 
witnesses being absent. This was refused 
by the Sub-Judge. Anappeal was made to 
and rejected by the District Judge of Hyder- 
abad, and applicant now applies to this 
Court in revision for a reversal of the order 
refusing him an adjournment. 


Under Order X VII, rule 1, Civil Procedure 


Code " The Court may, if sufficient cense iB. 


shown at any stage of the suit, grant-time to 
the parties or toany of them, and may from 
time to time adjourn the hearing of the anit.” 
It is, therefore, purely a matter of discretion 
for the Court to grant an adjournment in any 
particular саве —a discretion which no doubt 
should be exercised judicially and reasonably 
but which is not subject to any. definite 


rules. As pointed out by Russell, J., in re 


Таа Noora (1) where a discretion is vested 
in any legal authority, such authority must 
ba free to exercise ib in each case and rules 
which are unchangeeble and which compel 
such authority to exercise ita discretion in 
nny particular manner ere invalid. English 
authorities such as Gardner v. Jay (2) are 
to the same effect. In accordance with this 
inpiple it is certainly’ nota rule thata 
party is entitled toan adjournment, merely 
because witnesses summoned have not been 
served. On this point we ooneur with the 
following remarks gontained in paragraphs 
94 and 97 at page 29 of the Bombay 
High Oourt Manual of Circulars :—" The 
© 4 Bom. L. П. 768 at p. 772. 
(sen) 20 0k. D 50; 68, 54 L. J, Oh. 762, 52 
L, Т 895,88 W.R 470, 
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grant of an adjournment is в matter 
which generally is entirely within the 
discretion of the Court....... A party is not 
entitled as of right to an adjournment 
becanse owitneasess who have been 
summoned have not appeared. The question 
is one for the discretion of the Judge. In 
granting adjournments іп such cases the 
principle should be borne in mind that the 
trial ghould be oonducted within & period 
short enongh to enable the Judge to deal 
satisfactorily with the evidence.” Similarly 
rule 28 at page 76 of the Sind Oourts Civil 
Circulars lays down that “adjournments are not 
to be granted unnecessarily. Parties must have 
their evidence ready on the day fixed for 
hearing. If they omit to take the necessary 
stepe- for this purpose in good time they 
will not usually be allowed further time. 
The Judge shonld not ordinarily refrain 
from proceeding with & case merely because 
all the witnesses are not present." 

In his reasons for refusing the &ljournment, 
the Bub-Judge says:— The defendant had 
more than в month to summon witnesses. 
He had ample time to take out summonses 
repeatedly until the witneases were served, 
but he took no steps until the 5th March 
for summoning witnesses. The time left 
was too ghort io serve the witnesses or 
for the witnesses to appear even if served.” 
The last statement is ocontroverted in an 
affidavit which has. been put in by the 
applicant, and we assume that there was 
sufficient time for the ‘witnesses to have 
been served, if they had been present at 
Sakrand on the 16th March, when the 
bailiff went there to serve the summonses, 
and for them to have appeared at Hala on 
the 18th. To this -extent the applicant 
no doubt sufficiently complied with the 
requirements of rule 12 at 79 of the 
Sind Courts Civil Circulars that ‘applications 
for ‘summonses to witnesses shall be 
presented ... .and process fees and 
travelling and subsistence allowances shall 
be paid . ....во long beforehand as may 
be sufficient for service. and compliance in 
сезе the witnesses do not reside within five 
miles of the Oourt.” Bui, for the reasons 
already given, the mere fact of compliance 
with this rule did not entitle applicant to 
ап adjournment. On the other hand, we 


do not think that the mere fact tha the ° 
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delay, in applying for . summonses во that 
they could not be re-issued to the witnesses 
in time to secure service by the 16th 
March necessarily disentitles him to an 
adjournment. The case falls under the 
general rule that in exercising a judicial 
discretion a Judge has to “conrider as в 
Judge, what аге vaguely termed all the 
circumstances of the case and the purposes 
for which he is invested with discretion, 
and to make his order by reference to 
considerations of convenience or utility or 
Raving of expense rather than on considera- 
tions of strict law ог teohnicalities," see 
Encyclopedia of Laws of England, Volume 
IV, page 609, sub-tit. “Judicial discretion." 


Now one of the main purposes fo" 
which & Judge is undoubtedly given & 
discretion under Order XVII, rule 1, is to 
enable him to prevent a party improperly 
delaying proceedings aud abusing the process 
of the Court with that object. In the 
present case the Sub-Judge was clearly of 


opinion that the real object of the 
‘applicant was to delay the proceedings in 
this manner. He says:— 1% is remark- 


able that the defendant gare the names 
‘of віх witnesses and deposited costs only 
for two. It would seem to show that he 
did not want the case to go on to-day and, 
therefore, he did not want all.the witnesses 
for the present." The statement in the first 
sentence of the above has not been 
oonirovertled by the applicant in the 
affidavit filed by him, and muat be taken 
as correct. In our opinion it fully justifies 
the view taken by the Sub-Judge os to 
the real object of the applicant. The 
case had been fixed for final hearing on 
the 18th Mach and the applicant’s duty 
was to summon all his witnesses so that 
.those served and present could have been 
examined, even though some of the witnesses 
were unserved and did not appear. Ifa 
party deliberately neglects to summon all 
his witnesses and those cited do not appear, 
he has only himgelf to blame if the Conrt 
regards this as an  indiention that the 
.intention is to prevent ihe case proceeding 
on the day fixed. The fact that defendanb 
himself was absent on the l5th March 
supports the suspicion against him, which 
is algo strengthened by the nature of the 
application he was resisting. The Оопгїв 
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cannot but take judicial notice of the fact 
that persons, against whom an award has 
been given and who have no real groand 
for resisting &n application to file it in Court, 
often resort to every possible stratagem for 
the purpose of delaying the filing of the 
award and consequent issne of execntion 
thereon. E 

As remarked by Jenkins, C. J., in Rama- 
chandra у. Balmukand (3) it is & sound 
rule that Courts of Appeal should not 
lightly interfere with a discretion deliberately 
erercised by a lower Court; and this rule 
applies а fortiori to a revisional Court which 
сап only interfere within the limita laid 
down by section 115, Civil Procedure Code. 
In the present case not only are we not 
satisfied that the lower Court in confirming 
the Sub-Judge's order refusing to grant 
the adjournment acted illegally or with 
material irregularity, but on the contrary 
we think that the Sub-Jndge rightly and 
legally exercised в sound discretion in 
refusing the adjournment. 

The application is, therefore, dismissed 
with costs. 

Application dismissed. — 
(8) 29 B. 71; 0 Bom. L, R. 780. 


MADRAS HIGH COURT. 
Bzcoxp Civit Appean No. 76 ov 1913, 
November 24, 1914. ; 
Present:—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 
NARASIMHA ОНЕТТІ AND orHui88— 
PLAINTIYPS— À PPRLLARTS 


teres 
VIJIAPALA NAINAR AND OTHRERB— 
; Deruxpsnrs— RESPONDENTE. 

Chal Procedure Code (Act V of 1908), О. XXI, 1 68 
—Clamn petition —ÀAdverse. order, without tReet alon, 
whether conclusive, 1f not sot aside within one yoor— 
Difference between old and mew | Code 

Order XXI, rule 68, of the Code of Civil Procedure, 
1908, is much wider in its scope than the oorre. 
sponding section 283 of theeCode of 1882, and unlike 
the latter section oovers onsea in which there has 
been no investigation. Orders made under rule 68 
of Order XXI become final if not set amde within 
one year. A 

Second appeal against the decree of the 
District Oourt of North Arcot, in Appeal 
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NARASIMHA CHETTI 0, VIJIAPALA XATNAR, 


Suit No. 248 of 1912, preferred against 
that of the Court of the District Munsif of 
Ranipet in Original Suit No. 628 of 1911. 

FAOTS.—The plaintiffs, having on 1st 
December 1905 instituted a suit against the 
defendanta Nos. 1 to 8 ona bond executed 
by them in favour of plaintiffs, obtained an 
attachment before judgment of the guit pro- 
porties in January 1906. These properties had, 
however, been sold by defendants Nos. 1 to 
8 to the 4th defendant on 20th December 
1905. The plaintiffs’ suit was decreed on 
16th November 1906. In pursuance of the 
said decree the plaintiffs brought the suit 
properties to gale. On 7th January 1909, 
4th defendant put in a olaim, which how- 
ever was dismissed, the order being as 
follows: “The attachment was made in 
January 1906, and the sale is coming on 
to-day. The claim is based on a sale-deed 
dated a fortnight before the attachment. I 
find that the claim bas been unnecessarily 
delayed and dismiss it without investigation, 
Order XXI, rule 58 (1), proviso." The gale 
took place on 19th January 1909 and the 
plaintiffs became the purchasers. They 
then sued the defendants for possession of 
the properties. Both the lower Courts 
upheld the sale to the 4th defendant. 
The plaintiffs thereupon appealed to the 
High Court. 

Mr. N. 8. Naranmhachari, for the Appel- 


lants:——Order ХХІ, rule 68, makes every : 


order passed on а claim petition conclusive 
against the person affected, if not set aside 
within one year. The fact that there was 
no investigation is immaterial under the 
new Code. The distinction between orders 
passed after investigation and thosé without 
it, which existed under section 288 of the 
Code of 1882, ія not’ maintained in the 
corresponding provision of the new Code, 
vis, Order XXI, rule 68. The change in 
the language of the present Article 11 of 
Limitation Act IX of 1908 is almo sig- 
nifwant. There has been a deliberate de- 
parture from the old law. Fourth defendant, 
therefore, not having sued for setting aside 
the adverse order against him, has lost his 
title to the suit propertiea and the plaintiffs 
are in consequence entitled to a decree. 
Mr. L. A. Venkataraghava Iyer, for Mr. L. А. 
Georindaraghava Iyer, for the Respondenta:— 


INDIAN CASES, 


945 


The alteration in the language of section 
288 is only verbal and the old decisions 
still hold good. An’ order of dismissal 
passed withont invertigation соо not be 
deemed nn order passed ngninst the’ party 
affected. The order clearly says that 
the claim was dismissed · without any in- 
vestigation. Further the plea of limitation 
was not raised in the Oourts below. The 
bar of limitation does not apply to a defend- 
ant in possession, See Roghoonath Doss Mo- 
руч Bydonath Doss Maharatha (1), Ven- * 

kapa v. Ohenbasapa (2) and Meerudin Satb v. . 
Rahisa Bibi (8). 


. JUDGMENT.—The appeal is argued on 
the ground that the rights of the contest- 
ing defendants wero disallowed by Exhibit 
G, the order against tho 4th defendant in 
Civil Miscellaneous Petition No. 11 of 1909 
in the District Munsit’s Court, Ranipet, which 
has not been set aside by any decree and has, 


-` therefare, ‘become conclusive. 


Oontra it is argued that, as Exhibit G 
was not passed after investigation, a anit to 
set it aside is not subject to the one year’s 
limitation, and it, therefore, has not yet 
become conclusive, This would, no doubt, 
have been well-founded under sections 278 
and 283 of Act XIV of 1882. But under 
the latter section it was only orders under 
sections 280, 281 and 282, which became 
conclusive after one year, whilst under Order 
XXI, rule 83, the language i is wider, "where 
& claim or objection is preferred, the party 
against whom an order is passed, eio." and 
we cannot restrict it to cover only cases 
in which an investigation has taken place. 
In these circumstances the Plaintiffs’ con- 
tention must prevail. 

The result is.that the decrees of the 
lower Courts are set aside and the plaintiffs 
are given the decree aeked for. The argu- 
ment on whioh they have succeded here was 
not referred to before the. District Munsif 
and it is not clear thatit was put forward 
in the lower Appellate Court. 


Kaoh party will therefore, bear his own 
costa throughont. 
А Appeal allowed. 
(1) 14 W R.3864 
2) 4 B. 21. 
8) 27 M. 25. 
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BOMBAY HIGH COURT. 
"Ogtargan, Crvin Sure No. 1045 or 1918. 
' August 27, 1914. 
Prbsent:——-Mr. Justice Macleod. 
BAYABAI RAKALKAR— Praneriye 


tersus * 
HARIDAS RANOHHORDAS axp OTHRHS— 
DEFENDANTS. 

Succession Act (X of 1865), з. G2—Beques in favour 
ofa not named—Booret instructions to truses— 
ddmuestbility of oral evidence to prove trust. 

.  Alegutoo who undertaken to carry ons tho 
wishes of a testator, will bo trontod nga trustee and 

compelled +o carry ont the instructions of tho 

testator. 

. Manuel Louis Kunha v. Jnana Coelho, 31 M. 1€7; 1 

AL. L. J. 158, followed. : 

Where a testator directed that a certain pocuaiary 
logacy be entrusted to опе Н to bo disposed of by him 
їж accordance with instructions given by tho testator 
to one of his trustees and that his shares in a oertain 
Company be transferred tothe whose name will 
be ossd by H, and the intended benoficiary (who 
was admittedly the person in whose favour the instruo- 
tions were given) filed a suit praying that Н might 
be ordered to disclose the secret trust and thot the 
bequest might be declared to be for her benefit: 

Hald, (1) that parol evidence was admissible to 
prove the trust, 

(2) that the shares must be transferred to a 
person whose name was given by tho testator to H, the 
power given to Н being not а general one bat o 
special one. 

Mr. Gadgil (with him Mr. Мита), for 
the Plaintiff. 


Mr. Desai (with him Mr. Dadachangs), 
for-Defendante Nos. 3 and 4. 


Mr. Kanga (with him Mr. Dastur), for 
А Deféndant No. 5. 


Mr. Kanga, (with him Mr. Taraporevala), 
for Defendant No. 6.1 


JUDGMENT.—One Gokuldas Kanji, a 
Bhatta, died in Bombay about the 18th 
December 1910, leaving a widow Gangabei 
and a daughter Kashibai, a concubine 
Baysbai, plaintiff in the suit, and several 
illegitimate children said to be by her. By 
his Will he appointed defendants Nos. 1 to 
5 in this suit executors and executrix. Clause 
7 of the Will runs as follows:— 


“In accordance with the directions Iam 
going to give in private to trustee No. 1 
out of the trustees appointed by me, my 
trugtees should entrnst to Haridas R». 5,000 
that may be received from my life-polioy 
god the shares of Tata & Oo. also should be 


e ` 


M 
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transferred to the person whose name will be 
disclosed by Haridas.” 

The said Gangabai filed Suit No. 24 of 1911 
against the said executors and executrix, 
praying, tater alia, (а) that the estate of 
Gokuldas might be administered on the foot- 
ing that he had died intestate or in the 
alternative on the footing of the Will, if 
proved tobe genuine and valid; (5) that in 
Bo faras might be necessary the Will, if 
proved to be genuine, might be construed by 
the Court. 

In paragraph No. 9 of the plaint the plaint- 

iff contended that several clauses of the 
‘Will were void and inoperative. 
- The defendants did not admit this in their 
written statement, but were willing that the 
Will should be construed. In paragraph No. 9 
they said that certain persons should be 
added as ‘parties. | 

It is admitted now that Bayabai, the pre- 
sent plaintiff, was the person in whose favour 
directions were given to Haridas, but her 
name was not mentioned in paragraph No. 9. 

The suit came on for hearing before Bea- 
man, J., on the 20th June 1912. 

The learned Judge's notes, to which I 
have referred, contain merely the appearances 
for the parties. No issues were raised, 
from which it seems that the parties Ina 
friendly spirit without argument asked the · 
learned Judge to construe the Will. 

The judgment on clause 7 is as follows :— 
" Olause 7. Here the testator intends to 
create a secret trust; but having regard to 
the provisions of the Hindu Wills Act read 
with the Indian Trusts Aot, itis clear that 
no effect can be given to it, and as no bene- 
ficial interest is given to exeoutor No. 1 the 
whole of that gift fails and falls into the 
residue." | 


Bayabei, making her five children aa the 
children of Gokuldas party-plaintiffs, filed 
this suit against the five executors and exe- 
cuirix on the 27th September 1912, prayifg, 
inier alia, that the defendant Haridas might 
be ordered to disclose the secret trust under 
clause 7; that the bequest in clause 7 might 
be declared to be for the пећ of the plaint- 
iff; and that the defendanta should be order- 
ed to pay such maintenance including arrears 
to the first plaintiff for herself and her 
children as:the. Court might think fit. 
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. Defendants Nos. 8 апа 4 filed their written 
statement. In ‘clause 4 they refer to the 
judgment in Suit No. 24 of 1911 and con- 
tend that the question of clause 7 being 
effective was res judicata. They admit that 
they had been informed by defendant No. 1 


that the person for whose benefit the provision. 


in clause 7 intended was the first 
plaintiff. 

Thereafter Gangabai was made a party- 
defendant as well as various other parties 
who took benefits under the Will. Gangabai 
filed a written statement in which she con- 
tended that the decree in Suit No. 24 of 1911 
was binding on the first plaintiff and that 
‘in any event, the first plaintiff was not entitl- 
ed to be paid more than Ев. 18 а month as 
maintenance, which had been offered to her. 

The other defendants did not appear at 
the hearing. After the pleadings had been 
read, plaintiffs’ Oounsel asked that plaintiffs 
Nos. 5 and 6 might be struck off, since they 
had no claim being daughters. As it was 
obvious. there was a misjoinder of canses of 
action and of parties, he also asked for 
Jeave to withdraw the suit on behalf of 
plaintiffs Noa. 2 to 4 with liberty to file a 
fresh suit for maintenauce, and for leave to 
withdraw such part of the first plaintiff's 
suit as referred to the claim for maintenance 
with liberty to flle & fresh suit. I ordered 
that plaintiffs Nos. 5 to 6 should be struck 
off, and also plaintiffs Nos. 2 to 4 with 
liberty to file afresh anit, while first plaintiff 
should be allowed to continue the suit in 
respect of prayers (a) and (b) ofthe plaint 
with liberty to file a fresh suit for her main- 
tenance. The first plaintiff was directed to 
pay the costa of defendants Nos. 3 and 4 and 
defendant No. 6, incurred by them in pre- 
pariug to resist the claim for maintenance 
unless «suit was filed in respect of that 
olaim within three months from that date 
(the 6th August) in which case the same 
matgrials would be available. 

If necessary, the consequential amendments, 
in the plaint could be made. ' 

The following issues were then raised :— 


was 


1. Whether the cldim made by the plaintiff , 


in paragraphs Nos. 3 and 4 of the plaint with 
reference to the sum of Ra. 5,000 and the 
shares in Tata Steel Co. is not res judicata 
by reason of the decision in Suit No. 24 of 
1211. | 
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2. Whether in any event the plaintiff is 
entitled to the said claim. 

8. Whether thesa -defendants are” not en- 
titled to & decree on their counter-claim. 

As regards issue No. 3 plaintiff's Counsel 
admitted he could not retain the share 
certificate referred to in the connter-claim. 

As regards the (first issne as the 
plaintiff was not a party to Suit No. 24 
of 1911, the decision would only be 
binding on her if she were claiming under 
the executors. It was urged that executors 
represent the beneficiaries, but the defendants 
certainly did not represent Bayabai as no 
mention whatever was made of her name. 
Nor doeashe claim under them, as her case 
is founded on a contract made by Haridas with 
the testator. Moreover, the question 1 have 
now to decide was not raised in the snit, name- 
ly, whether if there was a trust in favour of 
Bayabai she could come in and prove it. I, 
therefore, find that she is not bound by the 
decision in Ruit No. 24 of 1911. 


The evidence of Haridas now makes it clear 
that the testator was. desirous of making & 
bequest in favour of Bayabei, but was not will- 
ing for her name to appear inthe Will. Не, 
therefore, dictated clanse 7 as it stands and 
told Haridas in private that the bequest was 
for the benefit of the lady at Kandewady. 

Haridas knew to whom the testator referred, 
although he did not know her name antil 
afterwards. On one occasion he had gone 
with the. testator to the house in which : 
Bayabai lived and the testator pointed her ont 
to him. In answer to my questions Haridas 
said that the testator understood that witness 
was willing to abide by his wishes, and he 
was quite willing to pay the plaintiff if the 
legacy was paid to him. 

The bequests in clause 7 are two:— 


1. Rs. 5,000 to be recovered from the life- 
policy are to be given іо Haridas to whom 
the testator was going to give directions in 
private. 

2. The shares in Tata & Co. were to be 
transferred to the name of such person ns 
Haridas might name. 

The question arises whether the evidence of 
Haridas ns to the private instructions given to 
him by the testator is admiasible. 


It was argued that section 68 of the Iudian 
Succession Act, which ів incorporated in the 
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Hindu Wills Act by section 2 of that Act, 
applied; but this is not a case of ambiguity or 
deficiency bn the face of the Will. 

Tf the testator had made no mention of his 
private instructions and had merely made a 
bequest of the He. 5,000 to Haridas, I do not 
think it can be doubted that the terms of the 
trust which he had undertaken could be 
proved. 

The question was very fully gone into in 
Manuel Louis Kunha v. Jnana Ocelho (1), 
where it was held that the rule of equity that 


a legatee who undertakes to carry out the’ 


wishes of the testator will be treated as a 
trustee and compelled to carry out the in- 
structions of the testator, was made applicable 
to India by section 5 of the Indian Trusts 
Act. 

But it was argued that the case is different 
if it appears on the face of the Will that the 
Jegatee is not intended to take any beneficial 
interest, because there is an ambiguity or 
deficiency on the face of the Will and, 
therefore; extrinsice vidence of the testator’s 
intention is not admissible. 

The casea of in re Flesitoood, Sidgreaves 
v. Brewer (2) and In re Huatable, Huatable v. 
Orawford (3) show that where there ів be 
quest to A фа be dealt with by him in ac 
cordance with directions, given to him by th 
testator, the Courta have not considered tha 
there isan ambiguity or deficiency on the 
face of the Will во as to exclude oral evidence 
of the instructions. given. АН that is requir- 
ed is that the instructions were communicat- 
ed tothe legates by the testator and that 
the legatee agreed to accept the bequest on 
the terms of. the trust. The consent of the 
legatee is implied if by his silence he leads 
the testator to believe that he will abide by 
the instructions communicated to him. 


In Riordan v. Banon (А) the facts were 
practically on all fours with the present case. 
The Will directed & pecuniary legacy to be 
disposed of by the legatee in a manner of 
which he alone should be cognizant. It was 
proved by perol evidence that before execu- 
tion of the Will the testator had verbally 
informed the legatee that he intended 


1) 81 M. 187; 18 AI. L. J. 158. к 
ook (1690) 15 Oh. D. 504 at р. 607; 40 L. J. Ch. 514; 


(8 (1909) 2 Ob. 788; TLL. J. Ch. 876; 87 T. 
415, 51 W R 285 
(4) (1876) 1072 В. Eq. 460. 
о 
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to bequeath the legacy in trust for в 
person he then naméd and that the legatee 
had consented to accept the legacy for that 
purpose. The reaiduary legatee having claim- 
ed the benefit of the legacy, it was held that 
a valid trust for ‘the person named had 
attached tothe bequest and the Court would 
allow such trust to be proved by parol өуі- 
dence. 

In In re Fleetwood; v. Brewer 
"The same principle 
which led this Court, whether wisely or 
not, to hold that the Statute of Frauds 
and the Staite af Wills ware not to be 
used as instruments of fraud, appears to 
me to apply to cases where the Will shows 
some trust was intended, as well as to those 
where this does not appear upon ii." 

In In re Huxtable, Huztable v. Orawford 
(8) A bequeathed £14, 000 to O “for the 
charitable purposes agreed upon between 
us" and it was held by the Court of Appeal 
that there was a gift for limited charit- 
able purposes, and that evidence was ad- 
missible to show what the purposes agreed 
upon were. It was admitted for proving 
matters which were not defined by the Will. 

I can see no reason why this rule of equity 
should not be applied in India, both when 
it appears on the face of the Will that in- 
structions have been given to the legatee 
and when it does not so appear. In the latter 
case equity interferes to prevent a fraud by 
the legatee, in the former, to prevent a fraud 
by the residuary legatee. The objection is 
the same in each case, vis., that the teetator's 
intentions have not been expressed in acocord- 
ance with the provisions of the law applicable 
to Wills. 

The bequest of the shares in Tata & Co. 
stands on a different footing. The testator 
directed that his executor should transfer 
them to such person as Haridas might name. 
Bui for the context, those words would give 
Haridas а general power to name any, one 
he pleased as the transferee. Read ith 
the first part of clause 7 it is evident that 
the testator intended that the shares should 
be transferred to the mme person in whose 
favour & trust had been created as regards 
Rs. 5,000. 

It has been argued that Haridas cannot be 
permitted to disclose the name of the person 
to whom the testator told him the shares 
should be transferred and that, therefore, 


s 
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the shares fall into the residue, on the ground 
that there is an ambiguity or deficiency on 
the face of the Will. 


Sections 67 and 68 of the Indian Succession 
Act embody the canon referred to by Jarman 
on Wills, 6th Edition, Vol. I, at page 616: 

“The admission or rejection of parol evidence 
ig commonly said to depend in all cases on the 
canon, which rejects it in the case of patené 
ambiguities, or those which appear upon the 
face of the Will, and admits it in the case of 
latent ambiguities, or those which seem 
certain, for anything that appears upon the 
face of the Will, but there is some collateral 
matter, out of the Will, that breeds ambigui- 
ty. And this ambiguity, being raised by 
parol evidence, may, it is said, be fairly re- 
moved by the same means. But upon 
examination the maxim proves поё to bean 
universal guide; for, on the one hand, there 
are many recognized authorities for the ad- 
mission of parol evidence toexplain ambiguities 
appearing on the face of the Will, while, on the 
other hand, the existence of a latent ambiguity 
will certainly not, as appears sometimes to 
have been supposed, warrant the admission in 
all cases indiscriminately of parol evidence 
' to show ‘what the testator smeant to have 
written as distinguished from what is the 
meaning of the words he has used...... We 
come, therefore, to the conclusion either that 
the distinction taken by the canon between 
latent and patent ambiguities is an unsub- 
stantial one, or that the proposition does, in 
its second branch, assert the admissibility of 
evidence to show the testator’s intention (as 
distinguished from the meaning of his writ- 
ten words); and that consequently, if true, 
its application must be confined to a special 
class of cases.” 


In Oolpwys v. Colpoys (5), still accepted as 
an suthority, the Master of the Rolls said at 
page 464 ei seq: “The books are full of 
instances sanctioned by the highest suthorities 
both in law and equity. Where the person 
or the thing is designated on the face of 
the instrument, by terms imperfect and 
equivocal, admittigg either of no mean- 
ing at all by themselves or of a variety of 
different meanings, referring tacitly or 'er- 
pressly for the asoertainment- and completion 
of the meaning to extrinsic circumstances, ib. 
has never been considered an objection to 

(5) (1822) Jac. 451; 37 Eng Вер. 921. 
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the reception of the evidence of those eircum- 
stances, that the ambiguity was patent.” 

But the question dbes not arise in this case 
whether under similar circumstances those 
authorities will be followed by the Courts in 
India, for it seems to me that the evidence . 
now under consideration has been adduced ~ 
for the purpose of proving material facts, 
and not for proving what the testator meant 
to have written. 

In Higgins v. Dawson (6) Lord Davey sofera 
with approval to the following passage in the 
judgment of Rigby, L. J., in the Court below: 

‘The first-point which T think it convenient to 

notice is the fundamental distinction between 
evidence simply explanatory of the words 
(of the Will) themselves, and evidence sought 
to be applied to prove intention itself aa an in- 
dependent fact (Wigram, 8га Edition, 
pl 10). This distinction must never be lost 
sight of. The great majority of the cases of 
explanatory evidence consisted of theascertain- 
ment of persons and things insufficiently 
explained by the Will itself?" see also 
Wigram, page 51; and Jarman on Wills, 
6th Edition, VoL I, at page 611 says: 
"Upon the same Principle, of course, it is 
not easential to the validity of the gift, 
either of real ог personal estate, 
that the person who is the intended objeat 
of the teatator’s boanty should be actually 
pointed out on the face of the Will; it is 
enough that the testator has provided the 
means of ascertaining it, according to the 
maxim, +4 certum est quod certum reddi potest: 
Nor is it material that the description 
makes the objects of gift to depend upon 
circumstances or acts of persons which nro 
fubure and contingent. " 

That a power can-be oreated bya Hindu 
Wil was recogni by this Oourt in 
Javerbai v. Kablibai (7). If the words of 
the second part of clause 7 are read by 
themselves, Haridas has a general power to 
nominate the person to whom the shares 
should be transferred. He could nominate 
himself or ару person in existenca at the 
date of -the testator's death. Bab road 
with the words in the frst part of the 
clause, it is clear thatthe shares must be 
transferred to & person whose name was 
given by the testator to Haridas, and that 


(8) (1902) A. O. 1, 71 L J. Oh. 182, 60 W R. 837 
85 L. T. 763. 


(7) 16 B. 329, 
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ihe poyer is not а general one but а 
special one. 

І thick that Haridas was bound to disclose 
the plaintiff's name andthat the evidence 
is admissible either under section 62 or 
in т with the authorities above 
cited. ` 


Sutt decreed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCKES. 
Revexta Petition No. 11 or 1913-14 or 
Baza Basxı Disrucr. 
July 25, 1914. 
Present; — Мг. Helms, J. M. 
ВАПА PLAINIIYF— APPELLANT 
tersus 
ABDUL WAHAB—Derexpaxt— 
RESPONDENT. І 
Ez-j10prietay y sights, claim foy —-Роьееьчон, actual, 
of bir not 1cfaincd. by rendor, effect of —Wancr—Pur- 


chase at public rale and not by deed executed by 
tendo: 

H tho vendor t1anafers tho actual poetersion of his 
zemmdaiı and sir land to tho vendee and waives, by 
his failure to enter into ones atenant, the 
statutory rights conferred by section 7A of the Oudh 
Rent Act, he cannot bo deomedto ke & tenant with 

“such nghts but this principle of waiver does not 
probably apply to cases when tho purchaso is made 
ata public sale and not by a deed executed by tho 
vendor 

Thakur Harihar Bakheh т. Gujadhar Balheh, 11 
Beloct Docision 1904, referred to. 


Appeal from the decree of the Commis- 
sioner, Hyzabad, dated the 4th August 1913, 


upholding the order of the Agsistant Com- ' 


missioner, Bara Banki, dated tho 91st April 
1918. 

Mr. Е. Manuel, for the Appellant. 

Mirza Mohammad Fasih, tor the Respondent, 


JUDGMENT.—In February 1910 Jang 
Bahadur bought at a public sale the pro- 
prietary rights of Abdul Wahab in the 
land in question along with other land, and 
in May 1910 Jang Bahadur leased the land 
in snit along with other land to Badal, the 
appellant. Later on, Abdul Wahab sued 
Jang Bahadur for a declaration as to his 
ex-proprietary rights, and in June 1912 Jang 
Bahadur agreed to compromise giving him 
ex-pipprietary rights in the land in gnit. 
Apparently Badal was in cultivating posses. 
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sion between May 1910 and June 1912, and 
the real question is, did Abdul Wahab by his 
action in hot entering into possession ав & 
tenant waive the statutory rights conferred 
onhim by section 7А? There are rulings 
Ло the effect that ifthe vendor transfers the 
actual possession of his semindart and ыг 
lend to the vendee and waives by his failure 
to enter into possession as a tenant the 
statutory rights conferred by section 7A, 
he cannot be deemed to be а tenant with 
such righta [Thakur Harnhar Bakhsh v. 
Gajadhar Bakhsh (1)]. This case, however, 
differs to this extent that Abdul Wahab did 
not transfer the actual possession of the sir 
land to the vendee by any deed, and with 
some hesitation I hold that he did not waive 
his ex-proprietary righis. 

The appellant urges the question of his 
being ejected from a part of his holding only, 
but in the view I take he holds the land in 
suit as sub-tenant under Adbul Wahab and 
the rest of the land given to him by lease in 
May 1910 as tenant-in-chief under Jang 
Bahadur. So the holdings are differont. 

I dismiss the appeal. As the litigation is 
largely due to respondent’s negligence, 
parties will bear their own costs of appeal. 

А Appeal dismissed. 

(1) 11 Select Decision 1904. " 


ALLAHABAD HIGH COURT, 
Execction Fiast Apprat No. 261 or 1914. 
December 8, 1914. 
Present:—Mr, Justice Chamier. 
KALIAN SINGH asp orpens— Deoreg- 
HOLDERS—APPELLANTB 


тетти 
JAGAN PRASAD — JupauausT-DEUTOR— 
RESPONDEAT. 

Keecution — Hoa judicata—Judgmentdebtor not gas- 
ing am objection which hs ought io have raised — 
Objection, whether can be raued aubsequently. ; 

It is not necessary that a Judgment.debtor who 
puta forward objections im the execution dopartment 
must put forward all possibles objections once and for 
all 1fhe does not do so, matters which he has 
omitted must not betreated as тев jwdicata against 
him. 


Execution first appeal from the decision of 
the Subordinate Judge ої Muttra. 
u Mr. биш, Lal, lor the Appellaute, 
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Mr. Kailash Nath Katju, for the Respond- 
ent. А 


ЈСЮСМЕМТ.---Тһів appeal arises out of 
proceedings in execution of a decree passed 
in 1911. The decree was for Rs. 20,200 
with proportionate costs and the Court also 
g&ve the plaintiffs future interest, that is, 
interest from the date of suit nt the rate 
of six per cent. per annum. The frst 
question for decision is whether the Court 
allowed interest on the costs: awarded. Tt 
appears to me that the decrée- read by 
itself is plain enough. The exptession “sud 
ayenda” is applicable to the principal sum 
decreed, and not to the sum awarded as 
costs, and if there is any doubt as to the 
meaning of the decree, it is set at reet by a 
reference to the judgment which makes the 
meaning quite plain. In my opinion the 
decree-holders were not entitled to interest 
on the amount of costs awarded. It appears 
thatin 1912 anapplication was made to 
execute the decree and a report was put up 
which showed that & sum of Rs. 8,500 odd 
remained due. In November 1912, some 
property was sold for the sum of Re. 8,500, 
or deducting the salo commission, Ra..8,479. 
Soon after the sale the judgment-debtor 
applied to the Court for refund of Rs. 125, 
saying that the decree-holders had been 
over-paid. It does not appear how he propos- 
ed to make out this, and the Court ultimately 
decided that the decree-holders had not been 
over-paid. By the present application for 
execution the decree-holders seek to recover 
Ha. 110-3-0, as balance of the amount of the 
decree, Ha. 5-3-6, interest on the same from 
the date of the sale above-mentioned and Rs. 
178-1-0, interest on the sum of Hs. 8,479, 
total Rs. 298-7-6. The judgment-debtor 
objected, saying that if accounts were taken 
it would be found that the decree-holders 
had been over-paid. On this occasion for 
the фгв& time iu the history of the case the 
judgment-debtor pointed out that all along 
interest had been calculated on the sum 
awarded as costs. According to my construc- 
tion of the decree he decree-holders were 
not entitled to this interest. But it is 
contended that 16 is not open to the judgment- 
debtor to raise the question at this stage 
of the suit, but that he onght to have raised 
the question long ago and in particular he 
ought to have raised it in March 1913 
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when he alleged that the decres-holdérs had 
been over-paid. In fact it is contended that 
the matter is now res judicata against him, 
because he might and onght on that occasion 
to have raised the question which he has now. 
raised. It has been held in several cases that 
a matter once decided by & Court executing a 
decree cannot be re-opened ata subsequent 
stage of the proceedings; but I am vot aware 
that it has been held that a judgment-debtor 
who puts forward objections in the execu- 
tion department must put forward all possible 


` objections once and for all, and that if he 


does not do so, matters which he has 
omitted must be treated as res judicata 
against him evenif he was not aware of 
them. Inthe present case there has certainly 
been no decision on the question now raised 
and in the absence of authority I am not 
prepared to hold that the matter is res 
judicata against the judgment-debtor, because 
he had & previous opportunity of raising 
the question but did not do so. If, as I hold, 
interest ought not to liave been allowed on 
the sum awarded as costs; and the judgment- 
debtor is entitled to raise objection at this 
stnge, tho decree-holders are certainly not 
entitled to the sum of Rs. 110-3-0, or to 
interest thereon. In any case they are not 
entitled to the sum’ of Re. 178-1.0. They 
purchased the property themselves and, there- 
fore, they paid no money into Court at all, 
and even if they had" paid money into Court 
they would not have been entitled to interest 
onthe sum paid in by them. I am, there- 
fore, of opinion that the Court below was 
right in allowing judgment-debtor's objec- 
tion. Ido not understand the Court below 
to have held that the judgment-debtor is 
entitled toa refund of any particular amount. 
All that it did was to allow his objections 
and to dismiss the application for execu- 
tion. This appeal fails and is dismissed with 
costs. 

- Appeal dismissed. 
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KAHUNARARA NEKON t. KBISHNA МКАОМ. 


А MADRAS HIGH COURT. 
Letrass PaTkNT Appear No. 150 or 1918. 
January 18, 1915. 
Present:—Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

M. KARUNAKARA MENON AND ANOTHER 

—Responpants Nos. 2 лир 8 —APPRLLANTS 

versus 
M. KRISHNA MENON axp oTHBRS— 
ParITIONB88— RESPONDENTS. 

Oin? Procedure Codes (Act V of 1908), О. XXI, r. 88 
— Bereral  judgsmieni-debtore— Application by one to 
set aside sale—Applicant, whether entitled to. claim 
deposit by non-applymg yudgmeni-debturs as Riv. 

A judgment-debtor who applies to havn n sale sob 
aside undor Order XXI, rulo 89, of the Civil Pro- 
cedure Code, 1008, cannot claim that the monies 
deposited by other judgment-debtoras who have not 
joined in his application should be regarded as his. - 

Trimbal v. Ramchandra, 93 B. 728, Kripa Nath Pal 
v. Ram Lakshmi Dasya, 1 О. W. М. 703, followed. 

Anantha Lakshmi Ammal v. Kannanchankarath 

Sankaran Nair, 18 Ind. Cas. 579, 18 M. L. T. 123; 
(1918) M. W. N. 101; 24 М. L. J. 206; Vodala Lakshmi- 
narasnmunah v. Pucha Lakshmammal, 14 Ind. Oas. 
826, (1912) M. W. N. 750, distinguished. 
. Appeal under section 15 of the Letters 
Patent Against the judgment of the Hon'ble 
Mr. Justice Tyabji, in Civil Revision Petition 
No. 57 of 1912, reported in 22 Ind. Cas. 587, 
preferred against the order of the District 
Court of South Malabar in Civil Miscel- 
laneous Appeal No. 28 of 1911, preferred 
against the order of the Court of the District 
Munsif of Palghat in -Civil Miscellaneous 
Petition No. 1881 of 1911, in Original Suit 
No 285 of 1908. 

FACTS.—The ist ' counter-petitioner 
(plaintiff in Original 8016 No. 385 of 1908 
on the flle of the District Мопаі of 
Palghat) obtained a mortgage-decree against 
the defendants in respect of the Jenmam 
value of the plaint properties due to the 
Government by the assignor of the defend- 
ants. The decree directed that the items 
of lands in the hands of the defaulters 
should be sold first and if the decree 
remained unsatisfied, then lands in the pos- 
session of other assignee-defendanta, who 
were not defanlters, should be mold. Ав 
amoug Ње defanlter also the  deoree 
directed that the sale of the properties in 
the hands of those who paid their respeo- 
tive deores-debis should be postponed to 
th of others. For the amount due by 
the. grd defendant, all the properties were 
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actually sold, The other  defaulters 
deposited their respective portions of the 
decree-debé in Court before actual sale but 
after sale-proclamation. Items Nos. 2, 8 
and 4 belonging to the 8rd defendant were 
sold on 20th March 1911 and the remain- 
ing itemson 8rd April 191]. The 2nd 
and 3rd counter-petitioners were the res- 
pective purchasers at the said sales. The - 
first sale was confirmed on 8rd April 1911 
within 80 days after the second sale but after 
30 days of the first sale. The present 
petitioners, who were some of the defend. 
ants having interest in some of the items 
sold, put in an application under Order XXI, 
rule 89, Civil Procedure Code, to set aside 
the sales. After deducting the amounts 
already deposited to the credit of the decree- 
debt by other defaulters, they deposited the 
balance in Court. 


_ As regards the sale of items Nos. 2, 8 and 4, 
the District Munsif held that the petition 
was barred by limitation and as regards 


` the sale of other items he dismissed the peti- 


tion on the ground that the amount, as 
required under Order XXI, rule 89, was 
not deposited as the deposit by the other 
defendants could not be said to have been 

“received by the decree-holder" within the 
meaning of the section. 


On appeal, the District Court of Sonth 
Against 
this orders Civil Revision Petition No. 57 
of 19127 was filed in the High Court. 
Tyabji, J. who heard this petition, con- 
curred with the Courts below as regards 
the first sale, but set aside the second sale, 
following the decision in Civil Miscellaneous 
Appeal No. 82 of. 1912 and distinguishing 
Trimbak v. Ramchandra (1) relied on by the 
Courts below. This Letters Patent Appeal 
is against the said decision of Tyabji, J. 
Messrs. J. L. Rosario and Sicarama Menon, 
for the Appellanta:—The case is not one 
for interference unde? section 115, Oivil 
Procedure Code. Under Order X XI, rule 88, 
the &mount mentioned «іс ihe proclamation 
of sale mimus what is “received” by the 
decree-holden should be deposited before 
the sale could be set aside. ` Amounts 


(1) 23°B. 728. 








* See 32 Ind. Ces. 687.—Xd. 
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deposited, even if to the credit of the deoree- 
debt, cannot be said to have been “ received ' 
by the decree-holder [Trimbak v. Bam- 
chandra (1)], though actual cash receipt may 
not be necessary [Vedala Lakshminara- 
sammah v. Pucha- Lakshmammal (2) and 
Ananiha Lakshmi Amma: у. Kunnanchanka- 
rath Sankaran air (8)]. Further the peti- 
tioners are not interested in all the items of 
property. f 

Mesara. Т. R. Ramachandra Asyar and 
N. A. Krishna Aiyar, for the Respondent:—It 
ia settled law that this Court can interfere 
under section 115 if jurisdiction is ая- 
sumed or refused by- putting а wrong 
construction on a section of the Civil Pro- 
cedure Code or any other provision of law. 
See Anantha Lakshmi Ammal v Kunnan- 
chanka ath Sankaran Nair (8). If the 
money is entirely at the disposal of 
the decree-holder, it amounts to “ receipt. ” 
See Civil Miscellaneous Appeal No. 82 of 1912 
(per Benson and Sundara Aiyar, JJ). The 
previous deposita were made to the credit 
of the decres-debt and the decree-lholder 
might withdraw the amount аё апу time. 
Trimback v. Ramchandra (1) is not in point. 
There the deposit was by the auction-pur- 
chaser, which he was entitled to withdraw 
if the sale was set aside. Further the 
decree-holder in this case does not say that 
he could not receive the amounts. 

The Government Pleader stated that the 
Government were not interested in the case 
of either party but that he was simply watch- 
ing the case on Government’s behalf. 


JUDGMENT.—It is -with considerable 
hesitation that we have come to the con- 
clusion that the learned Judge’s order is 
wrong. It has to be noticed that the pro. 
vision in Order XXI, rule 89, is in the 
nature of an indulgence to the judgment- 
debtor; before the sale takes place, he has 
eyery opportunity of avoiding it by satisfy- 
ing the decree. Prantically в locus peni. 
ieniis ів given him after the conclusion of 
the sale to retain his property if he complies 
with certain itions. Oonsequently Courts 
are bound to see that the provisions of law 
in this respect sre very strictly conformed 
to. In this case, we are not satisfied that 

14 Ind. Cas. 326; (1912) M. W. N. 758. 

(8) 18 Ind. Cas. 070 18 M. L. T 193; 24 M L. J. 
206 at p. 211; (1918) M. W. N. 101. 
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the judgment-debtors have complied with 
the requirements of the law. Under rule 89, 
the judgment-debtor should deposit the 
money due under the proclamation of sale 
minus the amount ‘which may, since the 
date of such proclamation of sale, have boen 
received by the deeree-holder. " Mr. Rama- 
chandra Ајуаг argues that moneys deposited 
by the 14th defendant and the Ist defen- 
dant: should be regarded as. moneys received 
by the decree-holder. Neither of them has 
joined in the application to set aside the 
sale. lf the moneys had been deposited by 
the applicants, themselves such moneys’ can 
be taken to supplement the deposit actually 
made at the time of the application to set aside 
the sale. But when the moneys have been paid 
in by another and have ‘not been received 
by the deoree-holder, it seems impossible 
to suggest that they sre either a part of 
the deposit or that they must be deemed to 
have been received by the decree-holder. 
None: of the decided cases have gone this 
length. Trimbak v. Ramchandra (1) is dis- 
tinctly against it. Ño also in Kripa Nath 
Pal v. Ram Lakshm Dasya, (4). In the 
decision in Appeal against Order No. 82 
of 1912 referred to by Mr. Justice Tyabji, 
the money in Court deposit was due to the 
judgment-debtor and his co-parceners who 
assented to the -course taken by him. The 
learned Judges held that the  rion-oom- 
pliance with the formality of taking it back 
and depositing it with the balance due 
under the proclamation of sale was un- 


only decided that where a decree- 
holder bad agreed to give up a portion of 
the decree amount, he was not entitled to 
insist upon the deposit or payment of the full 
amount mebtioned in the proclamation of 
sale. The suggestion is that what was 
given up must be regarded as having been 


‘received. The decision in Vedala Lakshmi- 


narasammah v. Pucha  Lakshmammal (9) 
does not take the matter any further. In 
that case an agreement by the decree- 
holder to set off & portion of the decree 
amount was held to amount to payment, 
In the present case, the persons who mada 
the previons deposits are not the appli. 
cantes; and although wedo not agree with 

д А e 


(4) 1 0. №. М. 708, 
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Mr. Rosario's contention that every judg- the full owner, operates as res judwaia regarding 


ment-debtor who has separate interest in the 
"property, advertised for sale should join in 
applying to set aside the sale, we are of 
opinion that it is not open to the applicants 
to claim that the moneys deposited by the 
non-applying judgment-debtors should be 
regarded as theirs. We must, therefore, 
hold that the application of the respondents 
is not in accordance with Order X XI, rule 89, 
of the Civil Procedure Code, 1908. The 
decision appealed against must be set aside 
and that of the lower Appellate Court must 
be restored. The parties will bear their own 
costs in this appeal. 
Appeal allowed. 


CALOUTTA HIGH COURT. 
Skooxp Civit Appgat No. 362 or 1909. 
June 19, 1914. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
MOHENDRA NATH BISWAS axp OTHERS 
—PLAIXTIFFE—À PPELLAYTE 
TOTENS 
Musammat SHAMSUNNESSA KHATUN 
AND OTHERS—DEFENDAXTS—R ESPONDEXTH. 

Саси Pfocedure Code (Асі Т of 1908), к. 11— 
Rea judicata—Jurisdiction—Conduct of party to bo 
bound by res Judioata—Prerious decision, «chen con- 
clusiie beticoes partis, —Hinds widow, decres against, 
athen binding om rererssoners—Compiomise decree— 
Tamitation Act (LX of 1908), Bch. 1, Art. 141 —4dverso 
possession T'hak and survey зхар, presumption relating 
to, 

In determining the jurisdiction of tho Court, which 
decided the former mnt, to try the subsequent suit, 
in order to apply the rule of res judicata regard 
should be had to the jurisdiction of that Quart at the 
dato, not of the subsequeut suit, but of the former 
guit, 

Ree judicata operates against a person who took 
‘an active part in & litigation in contesting, though 
unsuccessfully, the claim of the then plamtiff, not- 
withstanding the fact that he was merely described 
as a pro forma dofendant, 

Patinppa v. Тіттајь 14 D. 176 and Bahmubhoy v. 
Tw ner, 14 B. 408; 18 LA. б, distinguished. 

Tho decision regurding tho operation of ies judicata 
botweon the parties in a previous suit is oonclusivo 
an botwoen tho parties or their repronontatives. 

Aghore Nath v. Kamani Dodi, 6 Ind. Oas. 054; 11 О.Г]. 

461; Baij Nath v. Padamarand Singh, 14 Ind. Cas. 
124; 80 О. 848; 160.1. J. 15% 18 U. W. М. 621, 
Mohamaya Prosad Siagh v. Ramkhelawan, Singh, 15 
Ind Сож. 011, 15 С.І. J. 684 ond Purma Chandra 
v. Rawk Chandra, Ө Ind. Ous. 508, 180. L. J. 119, 
reforred to. 

A deoroe obtained upon ә fair trial in & suit by or 

euguinst g Ihndu widow in possession of the estate of 


only the questions tried in the suit. 

Katama Natchier v. Raja of Shirvagunga, 9 M. L A 
639 at p. 604 2 W.B. (Р.О) 31; 19 E. R. 843; 1 Buth. 
P. О. J. 520, 2 Bar P. C. J. 806 and Roy Radha Kissen 
v. Nauratan Lal, 6 O. L. J. 490, referred to. 

Whore a compromise amounting to в bona fide 
settlement of disputes ia mado for the benofit of the 
estate, it binds the reversioner quite as much ав а 
decree on contest. 

The mere transfor of title does not prolong a cause 
of action. 

Piannath Roy v. Roolea Begum, 7 М.Т A. 823 at p 
853; 4 W. R. (P. О.) 87, 1 Suth. P. C. J. 867; 1 Bar. 
P. О. Ј 002; 19 Eng, Вор. 881, referrod to. 

Article 141, Schedule I, of the Limitation Act, 
applies when it is proved that tho Inst full owner was 

n possession at the time of his death, and the fact 
that on his death, he was suooeeded by his widow, 
daughter or mother, will not ber limitation in case 
time began to run agafnst him on his being 


Ami ita Lal Bagchi v. Jatindra Nath Choudhury, 82 О. 
185, referred to. 

Before Act IX of 1871 camo into operation. the title 
ofthe roversioner ceased along with the Joss of the 
title of the female heir by adverse possossion 

Nobin Cnrunder v. 1ьаът Chunder, Ө W. В. 506 (Е.В.); 
В. Т. В. Sup. Vol. 1008, referred to. 

The presumption of gennineness of thak and survey 

maps, furnishing valuable ovidence of possession and 
title at tho time thoy wero made, ів robuttablo. 


Appeal against the decree of the Subordi- 
nate Judge of Khulna, dated the 17th June 
1909. 

Dr. 


Rash Behary Ghose and Babu Jadu 


_Nath Kanjilal, for the Appellants. 


Mr. B. Ohakrabarti, Dr. Dwarka Nath 
Mitier, Babus Shama Oharn Майга and 
Sarat Ohandra Sen, for the Respondents. 

JUDGMENT.—The subject-matter of the 
litigation, which has culminated in this appeal, 
consists of an area of 600 bighas of land 
described in two schedules attached to the 
plaint. The plaintiffs claim the lands as 
comprised within village Dhobakhali, includ- 
ed within Taluk Joar Santoshpur, appertain- 
ing to estate No. 8840 of the Backergunj 
Collectorate. The defendants contend that 
the disputed lands are comprised within 
village Gajalia, included in а howla under в 
nim osuth-taluk subordinate to an asuth 
taluk carved out of Taluk Titai Sardar within 
estate No. 3841 of the Backergunj Colleo- 
torate. The history ofthe title of the plaint- 
iff may be briefly outlined. Satyakinkar 
Ghosal, who owned a share of the semindant 
appertaining to touss No. 3840, died on the 
9th November 1888 and left two daughters, 
Sabitri and Sati. Before his death, he had 
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executed a Willon-the 28rd October 1838 
and had appointed his brothers, Satyaprasanna 
Ghosal and Satyasaran Ghosal, executors to 
пів testament. By the Will, he left his pro- 
perties to hiatwo daughters in equal shares 
for their maintenauce. Sabitridied in 1893 
and Satiin_1896. The succession to the 
estate of Satyakinkar Ghosal thereupon 
oponed out to the nearest reversioner, Satya- 
. satya  Ghosal, on whose death the estate 
passed into the hands of his sons. - Shortly 
afterwards, the Court of Wards took charge 
of the management of the estate, and, on 
the 16th September 1903, executed the 
conveyance in favour of the plaintiffs where- 
upon their claim in the present suit is found- 
ed. One of the properties transferred by 
this deed о” sale is village Dhobakhali of 
which the boundaries are set out in the 
schedule, and then is added the claus , 
"within these boundaries according to the 
thakand survey maps." The case for the 
plaintiffs is that the tract of 600 bighas 
claimed by them is included within village 
Dhobakhali and 18 consequently their pro- 
perty. The defendants contest the claim, 
on the grounds, amongst others, that it is 
barred by res. judscata and limitation; they 
also plead that the lands are comprised in 
their village Gajalia and never formed part 
ofthe estate owned by the predecessors of 
the plaintiffs. The Subordinate Judge has 
pronounced no opinion upon the question 
of ves judicata, but he has found against 
the plaintiffs on the merits as also on 
the plea of Limitation, and in this view 
he has dismissed thesuit. On the present 
appeal by the plaintiffs, three questions 
emerge for. consideration, namely, first, is 
the claim barred by the principle of res 
judicata ; secondly, is the claim berred by 
limitation, and, ту, are the disputed lands 
situatel within village Dhobakhali in estate 
No. 8340? 

Theo plea of res judicata is founded on the 
decisions іп two previous litigations, 
which require separate consideration. In 
1860 one Anjamanneasa Bibi, who then 
owned the stm-osuth-talunk under which the 
defendants now claim, brought & suit against 
one Derastullah,. the рим даг of village 
Dhobakhali from the Receivers to the estate 
of Satyakinkar Ghosal. Sstyasaran Ghosal, 
„опе of the executors to the estate of 
Satyakinkar Ghosal, was a pro forma defend- 


. helped Derastullah 


ant to this suit, though he was not 


described as and appéars to have 
in his defenee. The 
dispute related to a portion of the land 
comprised in the present litigation, and 
the suit was brought to set aside an 
order of the thak authorities, who had, 
according to the then plaintiff, erroneously 
held such land to be included within 
village  Dhobakhali and not in village 
Gajalia. The suit was v&lnedat Ra. 715 
and was instituted in the Court of the 
Sudder Amin of Barisal whose pecuniary 
jurisdiction was limited to Rs. 1,000. The 
Sudder Amin dismissed the suit on the 
19th November 1862. On appeal by the 
plaintiff, the principal Sndder Amin of 
Backergunj decreed the sniton the 19th 
December 1863. He held that the thak 
map was incorrect and that the disputed 
land was situated within Gajalia and not 
Dhobakhali. This decision was confirmed 
by’ this Court on the 10th August 1864, 
and it is worthy of note that the appeal to 
this Court bad been preferred, not by the 
1е8вее alone but also, by Satyasaran Ghoaal. 
The defendants contend that this decision 
operates ав тея. judicata. The plaintiffs seek 
to meet the objection on four grounds, 
namely, first, that the suit was tried by a 
Sudder Amin whose pecuniary jurisdiction 
was limited to Rs. 1,000; secondly, that 
Satyasaran Ghosal was only -a pro forma 
defendant and no relief was claimed against 
him; thirdly, that he was not a party 
expressly in his character as executor to the 
estate of Satyakinkar Ghosal; and fourihly 
thet the decision in a subsequent suit 
between the parties in 189), that the decree 
in the suit of 1860 does not operate as res 
judicata ів conclusive. Weare not much 
impressed by the first two reasons assigned 
by the plaintiffs, bnt the third and fourth, 
must clearly prevail. As regards the first 
reason, it is plain that to determine, for 
purposes of the application of the rule of 
res judicata, whether the Court which decided 
the former suit had jurisdiction to try the 
subsequent suit, regard must be had .to 
the jurisdiction of that Court st the date 


such, 


„ОЁ the former suit, and not to its jurisdiction 


at the date of the subsequent msuit;if the 

contrary view were adopted, decrees made 

by Munsifs would, in course of time, cease to ° 

be res judicutu by reason of a gradual increase 
е 


' though at that time the sole 
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in the value of the subject-matter of the litiga- 
tion: Gopi Nath v. Bhugwat Pershad(1); Eughu- 
nath v. Тет Ohunder (2); Kunji Amma v. Raman 
Menon (8). As regards the second reason, the 
vital point is not, how the Ghosal defendant 
waa described, bub what part he took in 
the litigation. He not only helped the 
tenant-defendant with funds, but himself 
actively contested the claim ofthe then 
plaintiff, as is indicated by his appeal to the 
High Court, though he was described merely 
as a proforma defendant. In such circum- 
stances, he could not reasonably escape from 
the effect of an adverse decision which he 
unsuccessfully resisted. The cases of Put- 
fappa v. Timmajt (4) and Hahmubhoy v. 
Turner (5) are clearly distinguishable, as 
there the pro forma defendant against whom 
no relief was claimed took no part in the 
proceedings. As regards the third reason, 
it is pointed out that  Satyasaran Ghosal, 
surviving 
executor (as his co-executor Satyaprasanna 
had died in 1859) had a two-fold capacity, 
he was himself part owngr both of 
Dhobakhali and Gajalie. From this point 
of view, no doubt he could not be treated 
as a party necessarily in his character as 
executor to the estate of Satyakinkar Ghosal 
and the decision would not operate as res 
judicata, The fourth reason assigned also 
is. conclusive in, favour of the plaintiffs. 
In a suit between the predecessors of the 
parties in 1891, where the effect of the 
decree in the suit of 1860 came under con- 
sideration, the Oourt held, rightly or wrongly, 
that the deoree did not operate as res 
judicata, This decision itself, even if it be 


- assumed to have been erroneous in law, is 


conclusive between the parties: <Aghore 
Nath v. Kamini Debs (б); Вау Nath v. 
Padmanand Singh (7); Mohamaya Prosad 
Singh v. Ram Khelawan Singh (8); Purna 


“Chandra v. Rasik Chandra (9). We must 


hold, accordingly, that it is not open to the 


a af 


. Cas. 568; 18 C. І. J 118. 


defendants to plead in this litigation that 
the decree in the suit of 1860 operates as 
res judicata. - 

We have next to consider the effect of 
the decree in the suit of 1891. In 1891, 
Sabitri and Sati, along with the tenure- 
holders under them, brought a suit for 
recovery of possession of the lands now in 
dispute as against some of the present 
defendants and the predecessors-in-interest 
of the others. The tben plaintiff alleged 
that the lands appertained to Dhobakhali, 
while the defendants urged that they were 
comprised in Gajalia. On the 81st May 1893, 
the Subordinate Judge diamissed the suit. 
He found that the claim was barred by 
limitation, &s neither the plaintiffs nor their 
predecessors had ever been in possession. 
He also held that the thak mapon which 
the plaintiffs relied, was incorrect, and that 
the defendants were not bound by the 
proceedings of the thak authorities. Ap- 
peals were preferred to this Oourt by Sati 
(Sabitri had died shortly after the decision 
of the Subordinate Judge) as also by the 
lessees, plaintiffs. On the 29th August 
1894, both the appeals were withdrawn by 
the sppellants, and it was ordered, with 
the consent of the respondente, that each 
party do bear his own costs iu this Court, 
though, in tbe application for withdrawal, 
it was stated that the respondents had agreed 
that each party should pay his own costs 
both in the original Court and in the High | 
Court. The effect of the withdrawal of the 
appeals was to leave the decree of the 
Subordinate Judge dated the 8rd June 1898 
in full operation, and, as it is admitted 
that the lands in dispute in the present 
suit are identical with the lands to which 
the suit of 1891 related, the question neces- 
sarily arises whether the decree of the 
Subordinate Judge operates as res judicata. 
The first point for consideration is, what was 
the status of Sabitri and Sati in relation to 
the estate of their father Satyakinkar Cthosal, 
now in the hands of the plaintiffs? This 
turns upon the construction of his Will, 
dated the Sth November 1888. The Will 
was construed ina suit on the original side 
of this Court, instituted by Sabitri and Sati 
for construction of the Will of their father 
and for the administration of his estate. 
Pontifex, J., held on the 7th November 
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1878 that Sabitri and Sati were entitled to 
the interests of Hindu daughters in the 
estate of the testator. The question arose 
again in в suit instituted in 1893 by the 
representatives of the reversionary heir to 
the estate of Satyakinkar Ghosal, - after 
the death of Ssti, for declaration that в 
lease executed by Sabitri was not operative 
after the death of herself and her sister. 
Tt was ruled by this Court (Maclean, O. J., 
and Fletcher, J.) on the 12th April 1907, in 
affirmanoe of the view of the primary Court, 
that the construction put by Pontifex, J., 
upon the terms of the W'll was correct and 
that it was also conclusive between the 
parties. There is, in our opinion, no room 
for serious controversy that Sabitri and 
Sati took the interesta of Hindu daughters 
in the estate of their father under the 
terms of his Will. The second point, accord- 
ingly arises, whether the adverse decision, 
pronounced in the suit instituted by them, 
binds the estate in the hands of the rever- 
sioner as heir. The leading decision on the 
question of the effect of a hostile judgment 
obtained against a Hindu widow or daughter 
in possession of the estate of the last full 
owner, is that of the Judicial Oommittee in 
Katama Мамат v. Raja of Shivagunga (10), 
where their Lordships stated their opinion in 
these terms: ' | 
that there had not been & fair trial of the 
right in that suit, or, ın other words, unless 
that deoree could have been successfully 
impeached on some special ground, it would 
have been an effectual bar to any new suit... 
by any person claiming in succession to her. 
For, assuming her to be entitled to the 
semendary at all, the whole estate would, for 
the time, be vested in her, absolutely for 
some purposes, though, in some respects, for 
na qualified interest; and until her death, it 
could not be ascertained who would be 
entitled to succeed. The same principle, 
which has prevailed in the Courts of this 
country аз to tenants-in-tail, representing 
the inheritance, would seem to apply toa 
Hindu widow; and itis obvious that there 
. would be the greatest possible inconvenience 
in holding’ that the succeeding hews were 
ust bound by the decree fairly and properly 
obtained against the widow.” This exposi- 
tion of the law was affirmed by the Judi- 

(10) 9M L A 589 et p 004 2 W Е (Р.О) 31, 19 
E, B. 843; 1 Buth, P, C. J, 520, 2 Sar, P. O, J. 305, 


‘Unless it could be shown. 


cial Committee in the cases of Pertabnarain 
v. Trilokanath Singh (11) and Hari Nath v. 
Mothura Mohun (12). Ви, as pointed out in 
Roy Radha Kissen ү. Nauratan al * (13), a 
decree obtained upon a fair trial in aanit by 
or against a widow operates as res judicata 
regarding only the questions tried in the suit. 
Now, in the case before us, the Subordinate 
Judge dismissed the suit by Sabitri and Sati 
on the two-fold ground that the claim was 
not established on the merits and was barred 
by limitation. The reversioner is bound by 
this decision, unless he can prove that the 
decree was not fairly and properly obtained 
against the ladies. An endeavour was made 


in the Court below—and the effort has been 


repeated here—-to show that the appeal pre- 


- ferred to this Court by Sati was withdrawn by 


her in collusion with the then respondents. 
This attempt has wholly failed. The Sub- 
ordinate Judge rightly refused to accept the 
story that the appeal was withdrawn by 
Sati for a consideration. ‘There is, on the other 
hand, the significant fact that the lessees 
also withdrew theirappeal atthe same time. 
The theory of collusion, consequently, fails. Tt 
is there contended that the withdrawal of the 
appeal wasin the nature of a compromise and 
destroyed the conclusive character of the 
original decree, which thereupon ceased to 


"be operative as a contested decree. This view 


cannot possibly be sustained, for, as was 
pointed out by the Judicial Oommittee in 
Khunns Lal v. Gobinda Krishna Narain 
(14) and Hiran Bibi v. Sohan Bibs(15), a com- 
promise amounting to a bona fide settlement 
of disputes will bind the reversioner quite 
аз much as & decree on contest; in other 
words, that the principle laid down in 
Katama Natchter v. Raja of Shtvagunga (10) 
is not limited to decrees in muita contested 
to the end. This rule is subject to the quali- 
fication that the compromise was made bona 
fide for the benefit of the estate and not 
for the personal advantage of the limited 
owner: Taimi Oharan v. John Watson (16); 

(11) 11 I A. 197, 1: O. 188, 8 Ind. Jur. 697; 4 Sar. 
Р. О J. 567, Bafique & Jackson's P. О. No. 86. 

12) 20 I A. 183, 21 O. 8. М 
{3 
б 

М, 


60 1. 4%. 
10 Ind Caa. 477, 881. A. B7; 88 A, 356. 15 
O.W М. 545 (Р.О); 8 А. L. J. 652, 18 Bom. T. В. 427; 
18 0.1.7 $75, 10 М. L. T. 25; 21 M.L J. 645; (1011) 2 
М. 432. 
(15) 24 Ind Ова 809; 27 M. L. J. 140; L. W. 648 
(Р 0): 130 W. М. 929. 
(16) 12 W В 418;8В 1. В. 487, . 


558 


INDIAN OASES. 


[1915 


MOHENDRA NATH BISWAS 0. SHAMSUNNRMESA K HATUN. 


Indro Kooer v. Abdool Burkui (17); Imrit 
Котра; v. Roop Narain Singh (18); Upendra 
Narain v. борга Nath (19): Sambasiva Ayyar 
v. Venkateswara Ayyar (20); Timmaji Amma 
Garu v. Subbaraju (21), Rajlakshmi v. 
Kaiyayans (22). The view cannot be de- 
fended on the principle thata qualified owner 
like a Hindu widow, daughter, or mother is 
bound, at her peril, to pursue a litigation 
in respect of the estate’ in her hands unre- 
mittingly to the ultimate Court of Appeal and 
that she cannot bona fide effect a settlement 
of the matter in controversy, even though 
such compromise be in the best interest of 
the estate. We hold accordingly that the 
decree of the Subordinate Judge in the suit of 
1891, which has not been successfully im- 
peached on the ground of fraud, ooercion,lcollu- 
sion or any like reason, operates as res judicata 
between the parties to the present suit. 

The plea of limitation raised by the 
defendants із sought to be met by the plaint- 
iffs by reference to Article 141 of the second 
Schedule to the Indian Limitation Act, 1877, 
which provides that a snit for possession of 
immoveable property by a Hindu entitled to 
poasession on the death of a Hindu female, 
must be brought within 12 years from the 
date when the female dies. As Sabitri died in 
1893 and Sati in 1896, and this suit was 
commenced on the 7th June 1907, thia seems, 
ona superficial view, to furnish в complete 
answer; but on close examination, it transpires 
that the plaintiffs are in inextricable difficulty. 
Tt is plain that Article 141 applies only to 
cases where it is proved that the last full 
owner was іп possession at the time of his 
death; if he himself was dispossessed and 
time began to run against him, the operation 
of the Law of Limitation would not be 
arrested -by the fact that, on his death, he was 
succeeded by his widow, daughter or mother. 
In the words of Lord Kingsdown in Prannath 
Roy v. Rookea Bogam ‹93), a cause of action is 
not prolonged by mere transfer of the title: 
Amrita Lal Bagchi v. Jotindra Nath Ohowdhury 
(24). Before the plaintiffs can rely upon 

00) 14 W. В. 148. (18) 8 C. L. R. 76. 

19) 9 О 817: 12 C. L. R. 358. 

20) 31 31. 179, 8 M. L. T. 869 
CORE Cas. C40, 88 a dm М.Т. T 340, 20 
M. L. J. #05 (1910) AL. W 

.(£2) 12 Ind. Cas 484 88 0:65 

(23) 7 М.І. А 823 аір. ЫА 4W.R. (P.C) 871 
Pu С J 367; 1 Sar. P.O.J. 698, 19 Eng. к 831. 

e (24) 840. 165. _ 


Article 141, they must consequently prove that 
their predecessor, Satyakinkar Ghosal, was 
in possession at the time of his death on the 
5th November 1833. This the plaintiffs. have 
failed to establish, while the defendants are 
able to-produce a nim-osuth-taluk potta, dated 
27th August 1831, to show that the posses- 
sion of their predecessors commenced at that 
time. There is & further difficulty which the 
plaintiffs have to face. There is, as the Sub- 
ordinate Judge points ont, evidence on the side 
of the defendants that they were in possession 
through their under-tenants at least as early 
аз 28th June 1834. It is well-known that 
under the law as it stood before the 
Limitation Act of 1871 came into operation, 
adverse possession which extinguished the 


_ title of the female heir also extingnished 


the title of the reversioner: Nobin Ohunder 
v. leur Ohunder (25). Consequently, if the 
possession of the defendants commenced at 
any time anterior to 1861. the title of the 
plaintiffs, if any, would be extinguished 
before 1878, when the Limitation Act of 
1871 came into operation; and, once the 
title was extinguished while the Limitation 
Act of 1859 or Regnlation ll of 1793 or 


‘Regulation II of 1805 was in force, it conld 


поё Бе revived by the introduction of the 
Limitation Act of 1871: | Amrrtaloll v. Rajonee- 
kant (20); Hari Nath v. Mothura Mohun (12); 
Fatimatulniesa v. Sundar Das (97); Khunni Lal 
v. Gobinda Krishna (14). Now, the proceed- 
ings in the litigation of 1860 show that the 
predecessors of the plaintiffs were then ont 
of possession, while in the suit of 1891, they 
failed to prove that they had ever been in 
possession. On the other hand, the evidence 
on the.side of the defendants indicates their 
possession as early as 1834 and unquestion- 
ably between the years 1853 and 1869. The 
position, then, is that while the plaintiffs 
are unable to prove that their predeceasors 
had any subsisting title in 1873, when the 
Limitation Act of 1871 (with its Article 142) 
came into operation, defendants have given 
a mass of reliable evidence, documentary and 
oral, to prove their possession through their 
tenants for much longer than 12 years prior 
to 1873. We accordingly hold, in con- 
currence with the Subordinate Judge, that 


& о W, R. 606 (F. B i B. L. R Sup: Vol 1008, 
26) 21. A, 118; 15 B.L B 10 28 W.R. 214.” 
27) 27 1, А. 108; 27 C, 1004, 4 0. W. М. 56, 
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the claim of the plaintiff is barred by 1 limita- 
tion, and, if their predecessors had any title 
to the disputed lands, such title was 
extinguished before the Limitation Act of 
1871 same into force. 


Finally, question of title of the plaintiffa 
is full of unexplained difficulties, of which 
no reasonable solution has been found. The 
plaintiffs claim the disputed tract as included 
in village Dhobakhali under Taluk Joar, 
Santoshpur. It is undoubtedly an element- 
of weakness in their case that they are not 
able to trace when and by whom this taluk 
was created, and what lands were comprised 
therein. But there is & much graver 
difficulty in their way. Their conveyance 
Beta out in detail the boundaries of Dhoba- 
khali, but it is conclusively established that 
the disputed tract is not situated within 
those boundaries. The plaintiffs are conge- 
quently driven to fall back upon the addi- 
tional description inserted after the descrip- 
tion of the boundaries, namely, “according 
to the thak and survey map.” There is thus, 
tostart with, an inconsistency between. the 
admitted boundaries and the delineation as 
made on the thak and survey maps. The 
plaintiffs practically abandon the boundaries, 
and rely upon the thak and survey mapa, 
which they contend afford valuable evidence 
of title and possession at the time they were 
made. In support of this position, reference is 
made to the cases of Omsrta Lall у. Kalee Per- 
shad (28), Nobo Ooomar v. Gobind Chundar (29), 
Syama Sundari v. Jogobundhu (30), Jarao Ku- 
mart v. Lalm Moni(31),Jagadindra Nath Roy v. 
Secretary of State (82), Abdul Hamid v. Kiran 
Ohandra(33),Mtrsa Shamsher v. Kunj Behari Lal 
(84) ,Dunne v. Dharani Kant (85), Faslur Rahim 
v. Nabendra Kishore Rou (36), Satcowri v. Secre- 
tary of State (37). Now it may be conceded 
that thak and survey maps may be presumed to 


(25) 25 W. В. 178. 
9 C. L. Н. 305. 
(80) 16 О. 188. 
(81) 17 I. А. 145; 18 C. 224. 
(82 B01 А. 44 (P. C. 80 C. 291; 5 Bom. L. В. 1,7 
C. W. N 
(88 TON. N. 849. е 
s 12 C. ҮҮ. №. 278, 7 C, L. Ј, 414 3 M. L. T. 
212. 


(85) 85 0. 621. 
(36) 15 Ind, Cas, 841; 17 О. W, N, 151. 
(87) 22 C, 252. 
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have correctly delineated the  boundariea 
of villages, and thus to furnish valuable 
evidence of possession at the time they were 
made and consequently algo of titles. This 
principle is of no assistance to the plaintiffs. 
Here the thak map was made in 1855 and was 
followed by the survey map in 1858; but 
the accuracy of these maps was promptly 
challenged by the predecessors of the 
defendants, In the suit of 1860, which was 
instituted expressly for the purpose of declara- 
tion that the thak map was incorrect, the 
then plaintiff was successful, and in the sub- 
sequent litigation of 1591 and 1898, in which 
the present plaintiffs or their predecessors 
were parties, the thak map was again found 
to be inaccurate. Under these circumstances, 
the presumption of _acouracy applicable to 
the thak and survey maps upon which the 
plaintiffa rely, has been amply rebutted. On 
the other hand, an examination and com- 
parison of the maps, as made by the Subordi- 
nate Judge and as repeated in this Court, shows 
that the decision in the suit of 1860 as to the 
inaccuracy of the thak map was unquestion- 
ably right. This conclusion is strengthened 
by the large body of evidence of possession 
on the side of the defendants, which effectively 
negatives the thak map ав evidens of posses- 
sion in 1858. We agree with the Subor- 
dinate Judge that the thak map is unreliable, 
and that it no more establishes the title of 
the plaintiffs than it binds the defendants. 

The result is that the decree of the Sabor- 
dinate Judge is affirmed and this appeal 
dismissed with costa. 


Appeal dismissed. 


FUPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
B&coxp Orvin Arrear No. 55 or 1912. 
December 3, 1913. - 
Ргееп—Бїг George W. Shaw, Kr., J. C. 
NGA TI, LEGAL REPRESENTATIVE OF NGA TET, 
DEORASED— PLAINTIFF— APPELLAKT 


versus 
NGA PAN AND AE0THEE— DETRNDAXTS— 
RESPONDENTE. 
Сти Procedure Code (Act Y of 1908), з. 11— Res 
dicatg— Fimdémg of lower Court objected to in appeal 
not disposed of by Appellate Court, tohother final, 
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Where an appeal is preferred against the finding 
of an issue, but the Appellate Court does not decido 
finally qn that point as the appeal is disposed of on 
other points, it cannot bo held that the finding of 
the lower, Appellate Gourt is final nnd, therefore, 
the doolsion cannot operato ns rot judicata. - 


Mr. 8. Vasudevan, for Mr. J. O. Chatterjee, 
for the Appellant. 
Mr. 8. Mukerji, for the Respondents. 


JUDGMENT.—The only point for deter- 
mination is whether the question of the 
re-union of Nga Tet and Mi Pan after 
divorce was res judicata in the present suit. 
It was raised. and decided in a previous 
sait between the same parties by the Court 
of first instance and the lower Appellate 
Court, but the judgment of the lower 
Appellate Court was appealed against and 
the judgment of this Court in second appeal 
(Second Civil Appeal No. 228 of 1911) did 
not decide this point, but upheld the deci- 
sion of the lower Appellate Oourt dis- 
missing the plaintiff-appellant’s suit on 
another ground, namely, that he had not 
proved the mortgage which he alleged. 

The  pleiutiff-àppellant had made jit 
one ground of his appeal in his memoran- 
dum of second appeal that the decision of the 
lower Appellate Court in regard to the 
re-union was wrong, but the learned Addi- 
tional Judge came to no decision on this 
point—the decision in regard to the proof 
of the mortgage being sufficient for the dis- 
posál of the case. 


As an appeal was preferred and an 
objection taken against the finding of the 
lower Appellate Court on the point in 
question, I think it must be held that the 


matter of re-union was not heard and finally. 


decided in the previous suit within the mean- 
ing of section 11 of the Oode of Civil 
Procedure. This isin &coordance with the 
decision of a Bench of the OCaleutta High 
Court in Rat Oharan (Chose v. Kumud 
Mohun Dutt Ohowdhry (1), where Mr. 
Justice Banerji read the words “ heard and 
firally decided by such Oourt” to mean 
“heard and finally decided by such Oourt 
either if no appeal is preferred from its 
judgment or if an appeal being preferred 
has been disposed of, and the judgment of the 
Appellate Court which takes the place of 
ita judgment haa decided the point.” 


(1) 20. W. М. 897,25 O. 671. 
Ф . 
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"The decree of the lower Appellate Court 
is, therefore, set aside and it is directed to 
proceed to dispose of the appeal on the 
merita, Coats will abide the final result. 

Dees ee set aside; Case romandad. 


OUDH JUDICIAL COOMMISSIONER’S 
COURT. . 
Frat Отуп, Arrman No. 6 ор 1909. 
March 15, 1910. 
Present; —M r. Chamier, J. O., and 
Mr. Hvans, A. J.C. 
Рамай SURAJ KISHAN AND OTHERS— 
PLAINTIFFG— A PPRLLANTE 


versus 
Babu AJUDHYA PRASAD SINGH AND 
oTHaRS—-DaraxDaANTs—Raseow DENTS. 
Mortgage, prior amd subsequent—Prior mortyages's 
зый decreed—Mortgaged property sold iR execution 
and purchased in part by prior mortgages—Subss- 
quent mortgages, выб by—Redemption, piecemeat nad 


The prior mortgagee, without impl the 
ent mortgagee, broughts suit and got а decree 

af the properties mortgaged to him, vix, 
A, Band О. In execution some pro were pur- 
chased by the prior mortgagee himself and some by 
another auction- r. Thereafter the subee- 
quent mortgagee brought amit for sale of the pro- 
perties included in his mortgage, vw., В, О and D, 
making the prior mortgages & party to his suit: 

Held, that the subsequent mortgagee was entitled 

to a decree for sale of the properties B, О and D, con- 
ditionally on his at first redeeming B and О by paying 
off the proportionate amounts due on each of the 
on acoount of the prior mortgage as caloulated by 
the respective values of B and, 0. 


Bishesher Dial v. Row Батыр, 22 А. 284; А. W. N. 
(1900) 50; Shab Lal v. ВАалоана Shankar, 26 А Т2; А. W. 
М. (1903) 190; Lakhmidas Батдазу Jassnadas Shankar- 
lal, 22 B. 804, Brij Kishore v. Madho Smgh, 28 A. 270, З 
À. L. J. 21; A W. N. (1905) 279, Surjiram Marwari v 
Barhamdeo Persad, 2 О. L J. 202; Ganga Das Bhattar 
v. Jogendra Nath Hitter, 5 O. L. J. 815, 11 C. W. М. 
403, Hakw Lal v. Ram Lal, 6 О. L. J. 46; Jugdeo 
Singh v. Habibullah Ehan, 6 O. L. J 612; 120. W.N. 
107; Jawahir Bvagh v. Baldso Baksh Bingh, 6 C. L. J. 
672; 10 О. О. 198 (P. 0.); Hara Kumari Chowdh dhan: 
v. Жаат» Morigage and Agency Oompany Limited, 7 О. 
L. J. 274 Debendra Nath Sew v. Mirsa Abdul Samed 
Serojs, 1 Ind. Oas. 264; 10 C. L. J. 160; Hahtab Stugh 
v. Misres Тай, (1967) N. W.P. H.O. B. 88; Hari 
Kissen Bhagat v. Feliat Hosein, 90 О, 755; 7 С. W. 
N. 723; Kodar Nath v. Baiyad Найх Аһ, 10 О. О. 
350, Saiyad Zahid АИ т. Rudia Singh, 5 Ind. Oas. 
Gur Parshad +. Sah Bindraban 
Das 3 0.0. 254 Najw Khan ү. Ram Bal, 7 O.O. 
980, Goverdhan Das v. Fomasami Chettiar, 26 M. 537; 
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Debendra Narain v. Ram Taran Banerjee, 80 C. 
509, 7 О W.N.766(#. В.) and Babu Mustafa Khan v. 
Shadi Lall, 10 O. O. 81, referred to. 


Appeal from the decree of the Officiating 
Subordinate Judge, Fysabad, dated 19th 
October 1908. 

Mr. Mumias Husain, for the Appellants. 

Babu Basdeo Lal, fur Respondent No. 5. 

Syed Wasir Hasan, for Respondent. No. 7. 

Babu Bhatron Prasad, for Respondents Nos. 
8 to 13. 

Babu Gokul Prasad, for Respondent No. 14. 


JUDGMENT. 


Hvaxs, A. J. O.—This ia an appeal by the 
plaintiffs against an order of the Subordinate 
Judge of Fyxabad. The plaintiff sued to 
recover Ra. 29,540-4-6 due on в deed of mort- 
gage, dated the 6th September 1898, under 
which eleven villages were mortgaged. In 
the shape that the case finally took there 
were 20 defendants. The reasons why defend- 
ant Nos.{ 6 to 20 have been impleaded are 
set forth in paragraph € of the plaint.. The 
learned Subordinate Judge granted a decree 
in favour of the appellants for Rs. 27,132 
and directed that in case of default the mort- 
gaged property be soldaubject to the prior 
incumbrance of defendants Nos. 5 and 8 to 
18, who are admittedly prior mortgagees. 

Tho grounds set forth inthe memorandum 
of appeal are as below: 


"1. Thatthe learned Subordinate Judge 
is wrong in holding that the principle of 
contribution or apportionment of the prior 
charge of the defendants Nos. 5, 8 to 13 and 
defendants Nos. 6, 7, 15, 16, 17, purchasers 
in execution ofthe decree in favour of defend- 
ant No. 5, was not applicable to the case, 
which was one for sale and not for redemp- 
tion of mortgage of the property in suit. 


"23. That the contribution asked for was 
not in any way inconsistent with the allega- 
Нопя made and the relief prayed for in the 
plaint, nor did it in any way offend against 
tif provisions of section 53 of the Code of 
Civil Procedure.” 


An objection has also been taken to the 
order of the learngd Subordinate Judge by 
respondent No. 7, Baja Saiyid Abn Jafar, 
who purchased two villages out of those 
mortgaged to the appellants. The grounds 
on which this objection is taken are as 
bolow; 
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“I. That the plaintiffa-appellante are nob 
entitled under the circumstances of the case 
to a decree for sale subject to the prior mort- 
gago. Е : % ә 
2. That the appellants must redeem 
before bringing the property to sale.” 

To clear the way, it may be stated here 
that Mr. Mumtaz Husain, for the appellants, 
has intimated that his clients nre prepared 
to submit to a decree directing them 
to redeem the villages mortgaged to them 
on payment of a proportionate amount of the 


. mortgage-money due to the prior mortgagees. 


His contention now comes to this that the 
proportionate amount of the mortgagp-money 
due on each specific village should be 
ascertained and his clients be allowed to 
redeem the villages separately and then 
enforce their mortgage. On behalf of the 
prior mortgagees the contention taken is that 
there is no authority for the proposition that 
& puisne mortgagee can redeem piecemeal in. 
a саве of this kind and that before they 
can sell the villages mortgaged to them, they 
must discharge the whole debt due to the 
prior mortgagees. 


In order to decide the pointa in controversy 
between the parties it is necessary to state 
the following materials fasts. Оп the 18th 
June 1598 Lallu Sahi, predecessor of defeni- 
ants Nos. 1 to 4, mortgaged 37 villages to 
the Maharaja of Balrampur for Rs. 2,20,000. 
On the 7th February 1893 the above-named 
mortgagor mortgaged two villages including 
the village of Kator to defendants Nos. 8 to 
13. Kator ia not one of the 37 villages 
mortgaged to the Maharaja of Balrampur, but 
is included in the eleven villages mortgaged 
to the appellants. A decree was obtained 
by these mortgagees on this mortgage on the 
llth July 1907. The present appellants 
were parties to that suit. There is nothing 
on the record to show what happened after 
this decree was passed, but we are informed 
that the village of Kator has not yet been 
sold. It may be noted here that Mr. Mumtaz 
Husain, on behalf of the appellants, has 
conceded that the appellants were not exclud- 
ed when the prior mortgagees sought to 
enforce their mortgage on this village ond, 
therefore, they cannot now in the presont 
suit seek to enforce their mortgage on this 
village and that part of their claim with 
respect to the village of Kator need not hee 
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considered. On the 10th March 1898 the 
same mortgagor executed another mortgage 
in favour pf defendants Noa. 8 to 18 of three 
villages including the village of H&mxapur, 
which was not one ofthe 87 villages mortgaged. 
ta the Maharaja of Balrampur but is included 
in, the villages. mortgaged to the appellants. 
The mortgagees obtained a decree on this, 
mortgage on the 16th July 1907, but the 
appellants were. not parties to this sui. In 
. execution of this dearee the villages were 
sold. on the 20th June 1908. On the 6th 
September 1898 Lallu Bahi mortgaged to the 
father of the appellanta тина villages out of 
the 87 villages mortgaged to. the Maharaja 
of Balrampur and the two villages noted 
above, Kator and Hamzapun. This is the 
mortgage in suit. The Maharaja brought 
& suit on his mortgage and obtained a decree 
for sale of the property mortgaged to him. 
This decree was made absolute on the 30th 
July: 1904 and tha amount then found due 
waa Ra. 2,79,728-1-9. The appellanta were 
nob parties to that suit. On the 20th May 
1907 the Maharaja, in execution о? hia 
decree, purchased some villages including the 
village of Madhoban, which is one of the 
villwges mortgaged-to the appellante’ father. 
On the 16th July 1907 the present suit was 
instituted "by theappeHants fon enforcement 


of their mortgage dated the 6th. September 


1898, subject to the prior mortgages held by 
the Maharaja of Balrampur and: defendants 
Nos. 8 to 18. On the 20ib July 1907 and 
90th November 1907 more villages were sold 
im execution of the Maharaja's decree and he 
purchased other villages inoluded! in the 
` gppellante’ mortgage. The resul} of there 
ralba was that the Maharaja realized 
Re. 3,37,801-7-7 and it appears that only 
He. 598. 4 were due when the accounts wene 
made up to the 16th March 1908. The nine 
villages covered by the motgages held: by 
te Maharaja and the appellanta. have been. 
purchased: as below:— я 
Four by the Maharaja; two by Raja Saiyid 
Abu Jafar, defendant No. 7; one by Manohar 
Lal, defendant No. 15; one by Datadin, defend- 
ant No. 16, and Sheo Natl Kanwar, defend. 
ant No. 17, and one by Musammat Капік 
Kulsum Begam, defendant No. 6. 
Ав stated’above the appellants have conced- 
edthat they are prepared to submit to a decree 
Qirecting them to redeem the prior mort- 
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gages befone they can bring the villages to sale 
under their mortgage. ія, thzefore, nnnecen- 
sary io consider the legal aspect of the objeo- 
tion taken on behalf of respondent Mon 4 er to, 
decide whether a puisne mortgagee tm cir- 
cumstances like the present mus? redeem, the 
prior mortgages before lie.can.saM) the mont- 
gaged property. 

The point for decision, shortly stated, is 
whether the appellants. are bound io redeem 
the prior mortgages in full or whether they 
can obtain a decree or pegment of. a sum 
proporticnate to the vadne of the villages 
covered. by thein own. mortgage. Tha con- 
tention taken. өш behalf of the respondents, 
puior mortgagees, is that there is no anthori- 
iy that a puiane mortgagee as such in circum- 
stances, like, the’ present can redeem piecemeal. 
The prior mortgagees are entitled, to rely on 
their mortgages аз m shield against n 
puisne mortgages and those  moitgnges 
must be, redeemed in their entirety before 
the, subsequent pnisre mortgagee can enfbrce 
his claim. 

The following propositions.of Jaw appear 
to be concluded bx authority on by expnens- 
provisions. of the Tnansafér of Prepenty Aab. 
Fire, when.a mortgagee bugs at auction the 
equity. of redemption in. part of pnopenty 
mortgaged to himselfsuch purchase: has, in 
the absence of frand, the effect of discharging 
and extinguishing that portion of the mort- 
gage debt which was chargeable on tie pro- 
perty purchased by him,—see the cases of 
Bisheshur Dial ¥.\Ram Sarup. (Т), ЭМ Lal v.. 
Bhawant Shankar (2) and Lakimtdds. Ramdas 
v. Jamnadas Shankarlal (S). Secondly, that a 
puisne mortgagee has, so far as regardi 
redemption of the mortgaged property, tHe 
same rights against the prior mortgagee 
as the mortgagor has as against such 
prior mortgagee, —see sections 75 and 9% 
of the Transfer of Property Act. Thirdly, 
that в person interested’ іп: в share only of 
the mortgaged property is not entitled! 
to redeem his own share on payment ofa pro- 
pontionate pant ofthe amount due-on. the mort- 
gage, except where & morptgagee or mort- 
@agees has on have aoquined, in whole on 
in part, the share ofi а, morbgagon,—see seo- 


11.22 А 284 А. W. N. (1900) 59. 
2) 26 A. 72; А W М. (1908) 100, 
в) 22 В, 304 
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tion 60 of the Transfer of Property Act. As 
to the meaning of the person interested in 
mortgaged property, if we turn to section 
91, clauge (a); of the Act, it is clear that a 
person interested in the mortgaged property 
includes `a puisne mortgagee. The autho- 
rities for this proposition are'to be found in 


Gour’s Commentary on the Transfer of 
Property Act, Third Edition, page 
I005. I understand this proposition is not 


disputed. The main contention taken on 
behalf of the prior mortgagees is that the 
appellants cannot be placed ina better posi- 
tion than they would have occupied if they 
had been made parties to the muit instituted 
by the prior mortgagees, and in that case the 
only ramedy left to them would have been 
to redeem the prior mortgages in their 
entirety before they could enforce their own 
mortgage. This may be correct, but tho 
position of affairs has been altered by the 
action taken by the prior mortgagees. The 
mortgaged property has been sold 
and distributed amongst a number of per- 
sons including the prior mortgagee, the 
Maharaja of Balrampur himself. The 
Maharaja bas practically obtained the whole 
amount due to him under his mortgage 
decree-and if the puisne mortgngees are com- 
pelled to pay up a second time the whole 
amount due to the prior mortgagees because 
they are entitled to hold their mortgages as 
& shield against the claims of the puisne mort- 
gagees, it would have the effect of alto- 
gether preventing the subsequent mort- 
gagees from realising the aum due to them 
under their mortgages, because the amount 
due even to the Maharaja of Balrampur 
alone i8 во enormous that no one could 
be expected to pay this &mount in order to 
realise а comparatively small amount due 
upon & portion of the mortgaged property. 
It is true that if the appellants obtained 
a deoree for sale on their mortgage subject 
to gedemption of the prior mortgages und 
“the mortgaged property were sold in execu- 
tion of this decree, the sauction-purchaser, 
on payment of the total amount due under 
the prior mortgages, would, in accordance 
with the provisions of section 82 of the 
Transfer of Property Act, be entitled’. to 
recover & proportionate amount from the 
purchasers of the villages not included in 
the appellante’ mortgage, but thig would 
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have the effect of starting a number of. 
fresh cases and litigation which would 


extend over many years to come This 
is a result which we should avoid if pos- 
sible. Looking. therefore, solely at the 
equities of the case it appears most desir- 
able that the appellants should be called 
upon to redeem the prior mortgages on 
payment of a sum of money proportionate 
to the value of the villages covered by ' 
their mortgnge. As to the authorities on 
the subjeob we have been referred tothe 
following decisions of the Allahabad High 
Oourt :—Shib Lal v. Bhawani Shankar (2), 
and Brij Kishore v. Madho Singh (4): and 
there are also a number of ruliugs to be 
found in the Calcutta Trw Journal, as set forth 
in our order dated the 10th January 1910 ns 
below : 

Surjiram Marwari v. Barhamdeo Persad (5); 
Ganga Das Bhatiar v. Jogendra Nath Matter 
(6); Hakim Lal v. Ram Lal (7); Jugdeo 
Singh v. Habibullah Khan (8); - ашай" 
Singh v, Ваш Baksh Singh. (9); Hore 
Kumari Ohowdhurant v. Eastern Mortgage and 
Agenoy Company Limited (10); Debendra Nath 
Sen v. Mirsa Abdul Samed Вето (11). 

The facta in Shb Lal v. Bhawant Shankar 
(2)- are as below : 


Five separate properties were mortgaged 
to one set of mortgagees and subsequently 
four out of the five properties were mort- 
gaged to в second set of mortgagees. The 
prior mortgagees brought a suit for sale 
without making the puisne mortgagees’ 
parties and obtained s.decree and: in execu- 
tion thereof caused three properties to be 
sold. They purchased two themselves and’ 
one was purchased by one Shib Lal. The 
puisne mortgagees then brought. s suit “for 
sale on their mortgage without-.joining the. 
prior mortgngees as parties and obtained’ в 
decree for sale which was purchased by Shil» 
Lal. This Shib Lal stood inthe shoes of 
the puisne mortgagees. The prior mort- 
gagoes caused the remaining two pieces of 


4) 28 A. 279; 8 А. L. J. 27, А. W. М (1906) 279. 


20 L.J 202. 
(8) 6 0. L J. 818; 11 О W. N. 408. 
1)0 C L I. 46. 
8)60 L.J 812; 120 W М. 107 
9) 8 О. L. J 872, 10 О. С. 198 (P. O.). 
10)7 0 L J. 274 
(11) 1 Ind, Oas 284, 10 O, L. J. 150, e 
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property to be put up for sale as the 
proceads of the first sale were insufficient. 
Shib Lal obtained a declaration that these 
properties could not be sold withont giving 
him an opportunity to redeem. The prior 
morbgageea then brought а suit against Shib 
Lal to recover payment of the amount 
remaining due to them under their decree 
for sale of the pieces of property which 
had not been sold. It was held that the 
integrity of the mortgage had been broken, 
that the prior mortgagees were entitled 
to recover by sale of the property unsold 
a rateable portion of the mortgage debt 
proportionate to the value of that pro- 
perty when the prior mortgage was executed 
and that Shib Lal, as representative of the 
puisne mortgagee, could not redeem the 
whole of the mortgaged property. This 
caso is not on all fours with the present 
cage, because it appears that the puisne 
mortgagee in that case for some reason 
wanted to redeem the whole property but 
the principle involved can be applied to 
this case. .The proposition of law as laid 
down by Morgan, О. Ј., in the case of 
Mahtab Singh v. Митев Тай (12) was ap- 
proved. That proposition is that а mort- 
gage is indivisible so long as the mortgagee 
has not acquired by purchase a part of 
the mortgagor’s righta and interests. But 
when he has во acquired a portion, he is not 
entitled to throw the whole burden of the 
mortgage debt on the remaining portion of 
the equity of redemption. Тһе position of 
Shib Lalin that case was that of a puisne 
mortgagee and similarly in the present case, 
it being admitted that the appellants are 
entitled to a decree upon their mortgage, 
they are entitled to redeem such portion 
of the prior mortgages as is proportionate 
to the share of the mortgaged property in 
which they are interested. Amongst the 
cases decided by the Calcutta High Court, 
I may refer to the cases reported as 
Ganga Das Bhattar v. Jogendra Nath Мене 
(6) and Debendra Nath Sen v. Mirra Abdul 
Samed Sero (11). The casein Ganga Das 
Bhattar v. Jogendra Nath Mitler (6) was 
similar to & certain extent to the present 
case. The plaintiff represented the prior 


' mortgagees, whohad obtained adeoree without 


(12) @807) N. W. Р. Н. О. В, 88. 
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impleading the 8ubssquent mortgagees. The 
subsequent mortgagees also obtained a decree 
without impleading the prior mortgagees. 
The subsequent mortgagees were interested in 
& portion of the property mortgaged to the 
prior mortgagees. In a suit between the 
contending sets of mortgageom for posses- 
sion of the mortgaged property, several 
questions arose as to the principle upon 
which the conflicting rights of the parties 
were to be adjusted. It is only necessary to 
refer to the third point in dispute, which 
was whether the subsequent mortgagees 
should be called upon to redeem the entire 
mortgage. The decision of Mookerji, J., upoa 
this point is based upon the decisions in 
Surfiram Marwari v. Barhamdeo Persad (5) 
and Hari Kissen Bhagat v. Veliat Hossain (18). 
He held that as the plaintiffs had pur- 
chased the eqnity of redemption the defen- 
dants were clearly entitled to claim partial 
redemption. The case in Sujiram Marwari 
v. Barhamdeo Persad (5) was decided by 
the same learned Judge and Harington, J., 
and although there appears to have been 
an agreement as to partial redemption the 
rule laid down was that when а mortgagee 
acquired in whole or in part the share of the 
mortgagor partial redemption might be 
allowed, 


The last case that I wish torefer to is 
that of Debendra Nath Ben v. Mirza Abdul 
Samed Seroji (11). The facta of the case are 
extremely complicated, but for the purposes 
of this appeal the following facts are suff- 
cient. The plaintiff was a mortgagee and 
the contending defendant had purchased a 
portion of the. mortgaged property in execu- 
tion of & money decree, and he contended 
that he was only liable to contribute 
rateably for the satisfaction of the plairt- 
if's claim. The law laid down was that 
“the mortgage security is entire and in- 
divisible and unless there are exceptional 
circumstances, the mortgages cannot be cam- , 
pelled to break up the security.” The 
exceptional circumstances recognised are 
such as would have the effect of creating 
& severance of the secnsity and in such 
cases an apportionment should be directed, 
where i$ would be for the benefit of any 
one who has taken a part of the property 


(13) 80 О. 755, 7 О, W. N. 738, 
p : 
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under necessity or where the mortgagee 
himself became the owner of в pert of the 
equity of redemption, and it was held that 
the test to be applied was whether there 
had been & severance of the security at 
the instance or with the consent of the 
mortgagee and an apportionment would 
only be enforced upon the mortgagee where 
special equitable considerations are estab- 
lished. In the case before the Calcutta 
High Court it was held that such special 
equitable considerations did not exist. But 
in the case before this Court I have set 
forth reasons why I hold that ceitain 
equities exist in favour of the present 
appellants, as it may be taken to be an 
established proposition of law that в puisne 
mortgagee has an interest in the mortgaged 
property within the meaning of section 60 
of the Transfer of Property Act. I would 
hold that, although none of the rulings 
cited above are exactly on all fours with 
the present case, the appellants are entitled 
to a decree for sale of the mortgaged pro- 
perty upon pafment to the prior mort- 
gagees or their representatives, the pur- 
chasers of the different villages, of a portion 
of the two prior mortgage debts propor- 
tionate to the value of the villages in which 
they (the appellants) are interested. As 
to the method of calculation, I would 
hold that an account should be taken of what 
wasdue to the Maharaja, defendant No. 1, 
under his mortgage of the 18th June 1896. 
up to the date fixed for redemption in the 
decree obtained by him dated the 30th Jnly 
1904. This amount should be distributed 
between the different villages according to 
their value. The amount ta be paid by 
the appellants in respect of each village 
will be the proportionate amount so found 
due plus interest at Rs. 6 per cent. per 
annum up to the date of the confirmation 
of the sale of each village. The same 
course should be taken with respect to the 
village of Hamzapur included in the mort- 
gage in favour of defendants Nos. 8 to 18, 
dated the 10th Marph 1898. The calculs- 
tion,-made as directed above, will show the 
different amounts payable on account of each 
of these villages and should prevent further 
litigation, but the appellants will have to 
pay in one lump sum the whole amount 
due for the villages covered by their 
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mortgage. The amount will be déposited 
in Court for distribution to the pprchasers 
concerned. On payment of the amonnt the 
appellants will be entitled tosell the villages 
covered by their mortgage in satisfaction of 
their decree. 

The above order will dispose both of the 
appellants’ appeal and the objection taken 
by respondent No. 7, Raja Saiyid Abu 
Jafar, 

Снлмткк, J. C.—I concur with the con- 
clusions stated in the judgment whioh my 
learned colleague has prepared, but in view 
of the importance of the case I propose to 
state briefly my reasons for the view which 
we have tnken. A short summary of the 
facts will be sufficient. 

On June 18th 1896 Lallu Sahi mortgaged 
87 villages, including vine villages called, 
Karomi, 2 Argupur, 3 Bilwari, 4 Gopalpur, 
5 Kabra, 6 Maopur - Barjoli, 7 Katra 
Chhangapur, 8 Madhoben, 9 Magsuran, to 
respondent No. $, the Maharaja of Balrampur, 
for Rs. 2,20,000. On March 10th 1898 
Lallu Bahi mortgaged three other villages, 
including n village called  Hamzapur, to 
respondents Nos.8 to 13. On September 
6th 1898 Lallu Sahi mortgaged to the 
father of the appellants the ten villages 
named above and & village called Kator, 
which for the reasons stated by my learned 
colleague may be disregarded. Respondent 
No. 5 obtained a decree for sale on his mortgage 
in execution of which he himself pur- 
chased several villages including Karomi, 
Argupur, Gopelpur and Madhoban, respond- 
ent No. 6 purchased Bilwari, respond- 
ent No.7 purchased Kabra and Masuran, 
respondent No. 14 purchased Katre Chhanga- 
pur and reapondents Nos. 15 and 16 pur- 
chased Maopur Barjoli. Respondents Nos. 8 
to 13 obtained a decree for sale on 
their mortgage, in execution of which they 
themselves purchased Hamxapur. 

The appellants were uot parties to tho 
suits brought by respondent No. 5 and res- 
pondents Nos. 8 to 18, and it is admitted 
that the appellants are not affected by the 
decrees obtained therein or by the sales 
held in execution of those decrees. They 
have now sued for sale ef the property 
mortgaged to them. The Court below has 


given them a decree for sale of the eleven^ * 


villages subject to the mortgages- of June 
* 
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13th 4896 and March 10th 1898. The 
appellants contend that's sale of the villages 
subject*to the prior mortgages will result in 
only nominal prices being obtained, inasmuch 
as purchasers of the villages will have 
to face complicated suits for contribution 
against the holders of villages not 
included in the mortgage to the appel- 
lante. The appellanta contend that as the 
securities formerly held by reapondent No. 5 
and respondents Nos. 8 to 18 have been 
split up by the purchase of villages by those 
respondenta, they should be allowed to 
redeem the villages mortgaged to them (the 
appellants) upon payment of so much of 
the sum due onthe prior mortgages as is 
proportionate tothe value of those villages. 
Respondent No. 7 on the other hand contends 
that the appellants should be required to 
redeem both the prior mortgagee before 
bringing any of the property to sale. This 
contention is advanced in order to prevent 
the appellants from obtaining relief. Bes- 
pondent No. 7 ів aware no doubt that the 
appellants cannot find the large sum of over 
three lacs of rupees, which they would be 
required to pay on account of the prior mort- 


Gages. 

lt has been held for many years by 
this Court and by several High Courta 
that a puisne mortgagee is entitled to bring 
property mortgaged to him to sale subject 
to prior mortgages, if any, 1. e, without 
redeeming those mortgages, and this view 
has now been affirmed by the Legislature 
in Order XXXIV of the Code of Civil 


Procedure. 


A first mortgages who has purchased or 
by other meana acquired his mortgagor’a 
rights in the property may pay off a second 
mortgage if he pleases [Kedar Nath v. Saiyad 
Hafis Ali (14) and Baiyad Zahid Als v. Rudra 
Stngh(15)], but there has been a great conflict 
of opinion ва to whether when a first mort- 
gagee has obtained a decree on his mortgage 
behind the back ofa puisne mortgagee and 
has acquired the property by purchase or 
foreclosure iu execution of that deoree, he 
cau require a puisue mortgagee to redeem 
the first mortgage before bringing the 


property to sale,—see Gur Parshad v. Sah 


144 10 О. О. 858. ` 
15) 5 Ind. Cas. 800, 18 О. О. 50. 
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Bindraban Das (16), Марч Khan v. Ram Вай 
(17),Govardhan Das v. Veerasam« Chatitar (18) 
and Debendrn Narain Hoy v. Ram Taran 
Banerjee (19). It is, however, unnecessary to 
decide this question in the preasnt case, be- 
cause we have come to the conclusion that 
in the circumstances of the present case 
the appellants are entitled to redeem the . 
villages mortgaged to them by paying Bo 
‘much of the amount due on the prior 
mortgages as is proportionate to the value 
of those villages and this is what the 
appellanta wish to do. 

Ordinarily & person who is interested in 
part only of mortgaged property may insist 
upon redeeming the whole of the property 
and may be compelled to do so, but 
the rule is subject to exceptions. For 
example, when the mortgagee defendant has 
acquired part of the mortgaged property, 
the person seeking to redeem may redeem 
his own interest only and the mortgagee 
may insist upon redemption being limited 
to that interest ‘section 60, Act IV of 18832, 
Babu Mustafa Khan v. Shadi Lall (20) and 
Debendra Nath Sen v. Межі Abdul Samed 
Sero (11)!. This exception rests upon the 
view that the mortgagee has, by his own 
action, broken up the security and oan no 
longer insist that bis security is indivisible. 
He breaks up the security by purchasing 
part of the mortgaged property, because by 
hja purchase he is deemed to have discharged 
that portion of the mortgage debt whieh 
was chargeable upon the property purchased 
by him, aeo Mahtab Singh v. Misree Lall (19), 
Bisheshur Dial v. Ram Sarup (1), Shib Lal 
v. Bhawans Shankar (2) and  Lakkmidas 
Ramdas v. Jamnadas Shankarlal (8). The rule 
appears to be the same whether the person 
seeking to redeem is a mortgagee of part 
of property already mortgaged to another 
person or a person who has bought part 
of the interest of the mortgagor. Resgond- 
ents Nos.5 and 8 to 13 must be held by their 
action to have lost their right to insist upon 
the indivisibility of their securities. The 
other respondenta whp have purchased 


- 


18) 26 M. 537 
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villages included in the appellants’ mortgage 
have no concern with the indivisibility of 
the security held by respondent No. 5. Whether 
the property is Bold subject to the prior 
Mortgage or the sale takes place after the 
prior mortgage has been redeemed, the 
- reguli wil be ‘the same. They will only 
get their rateable share of the &mount due 
on the prior ‘mortgage. In the peouhar 


circumstances of this case I think we may 


allow the appellants te bring the villages 
mortgaged to them to sale if they pay te 
the holders of those villages their rateable 
share of the amount due on the prior 
mortgages. But for the reasens stated 
elsewhere no decree will be made for the 
sale of the village Kator. 

Br тив Covrt.—The order af the ocn is 
that the case is remanded to the Gourt below 
for a finding on the feHowing issues : 

1. What is the amount due to theprior 
mertgages, the Maharaja of Balrampur, or 
hia respresentatives, as calculated in ac- 
cordance with the directions above given 
with reapect to the villages noted below: 


1. Karomi. 
2 


O DOOnNMex Pw 
Е 
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. What is the amount due to the prior 
` mortgagees, defendants Nos. 8 to 18, with 

respect to the village of Hamszapur calculated 
in accordance with the directions given 
above P 

The lower Üourt is authorised to add any 
necessary parties in order to arrive at a 
proper decision on these issues and it is also 
‘auehorised to take such additional evidence 
аз is necessary. The finding should be 
returned to this Court within three months 
from this date and Я өеп days will be 
allowed for objections from the date of the 
finding of the Oourt below. 

lerues. remitted. 
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UPPER BURMA JUDIOIAL OOMMIBS- 
SIONER’S COURT. 

Orr Raviston Parition No. 91 of 1912. 
January 19, 1914. 
Present: — Мг. МоСоП, A. J. C. 

NGA PO KAN-——PLAINTIFF—APPLIQANT 


versus 
NGA SHWE DAT—Darexpant— 
RESPOXDENT. 
Limitation Act (LX af 1908), s. 5—Appeal — Admission 
of appeal presented after time—Disoretion of Üowri— e 
Disc бом must be legal ond a of 


appeal to wrong Oourt, 

Discretion when applied to & Court of Ter means 
discretion guided by law. It must not be arbitrary, 
vague and fanciful but legal and regular. 

The presentation of an appeal to а wrong Court 
orence of law is not & 
ana after time. 
In an appeal filed after time t t should 
state in his memorandum of appeal grounds dn 

which he asks the Court to admit it after time, 

Mr. J. №. Basu, for the Applicant. 


Mr. Е. Ba Din,-for the Respondent. 


JUDGMENT.—The plaintiff - applicant 
sued the defendant-respondent, alleging 
that he had stood surety for his deceased 
brother on a sale of goods, and obtained a 
decree in the Township Court. The decree 
is dated 1st November 1911. On the 6th 
November the defendant - respondeyft 
applied fora copy of the Township Oourt’s 
judgment and Macros: He was told next 
day what stamps to produce ard he 


- produced them on the 8th. He was told 


that copies would be ready on the 20th and 
they were delivered to him on that day, 
so that the time required for obtaining these 
copies was 14 days. 

Then instead of appealing against the 
dezree he filed a regular suit in the Sub- 
Divisional Court for accounts. It is difficult 
to understand what he wanted, as he referred 
only to transactions which had been dealt 
with im the suit in the Township Court. 
This suit for accounts was filed on ihe 
28th November and onthe 15th December 
the Sub-Divisional Judge held that the 
suit was not maintainable and that the 
defendant-respondent’s remedy was to appeal 
against the Township Court's decree. Instead 
of doing so at once, he waited for eight days 
and then on the 28rd December applied 
for and obtained & copy of the Sub-Divisional 
Judge’s judgment, though this was jn no e 


‚тау. necessary for the purpose of appeal, 
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The Cqurts were after that closed for the 
Christmas holidays. Again he did not 
appeal om the first day оп which the 
Courts were opened, but on the 4th January 
he filed a miscellaneous application іп 
which he asked for permission to appeal, 
~ though the time for appealing had elapsed. 
It is not clear from the proceedings whe- 
ther ho filed his memorandum of appeal 
at the same time or not. In the ap- 
* pollate record, the appeal is stated to have 
been preseuted on the 3rd February. That 
was the date on which the District Judge 
passed orders on the miscellaneous ap- 
plication, and as the memorandum af 
appeal is dated the 3rd January 1912 it is 
possible that it was filed at the rame 
time as the application. The District 
Judge heard the application ег parte and 
passed orders admitting the appeal. Notice 
was then issued to the plaintiff-applicant 
and the appeal was disposed of on the 
merits, the question of limitation not being 
considered again. The Township Court's 
decree was reversed and the suit dismissed. 

The plaintiff-applicant has now applied 
for revision ou various grounds, but the 
preliminary point of limitation has heen 
argued first. 

The procedure followed in the District 
Court was wrong. The defendant-respond- 
ent should have filed his memorandum of 
appeal aud in it stated the grounds on 
which he asked it to be admitted after 
time. After hearing him or his Advocate 
the District Judge might have admitted 
the appeal provisionally, and then at the 
hearing gone into the question of limita- 
tion and heard what the other side had to 
say on the point. 


It is argued for the defendant-respondent 
that the admission of an appeal after time 
is a matter of discretion and that the 
discretion of the lower Appellate Court 
should not be interfered with on second 
appeal. lt has been said that discretion 
when applied toa Court of Law means 
discretion guided by law. 15 must be 
governed by rule and not by humour. It 
must not be arbitrary, vague and fanciful 
but legal and regular. The reasons given 
by the learned District Judge for admit- 
, eting tbe appeal after time are given in 
the following words: “It is 
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behalf of the applicaut that he did not 
understand the law and thought the proper 
Court to apply to was the Sub-Divisional 
Court. The Sub-Divisional Court indicated 
to him his error. Excluding the time 
between the date of institution in the 
Sub-Divisional Court (28th November 1911). 
and the date the copy of the Sub-Divisional 
Courts judgment was obtained (lth 
December) (sic)—and I think in the 
circumstances this period should be oxclud- 
ed—the appeal -would appear to be within 
time.” 

The learned District Jndge apparently 
had in mind section 14, Limitation Act. 
This section does not apply to appeals, 
but I have no donbt that the circumstances 
contemplnted in that section would general- 
Ју be held’ to be sufficient cause within 
the meaning of section 5. But the Distrist 
Judge omitted to .conaider whether ihe 
ground on whieh.the Sub-Divisional Court 
was unable to eutertain the defendant- 
respondent’s suit was of a like nature as 
defect of jurisdiction. The High Court 
of Allahabad has held that the presenta- 
tion of an appeal to the wrong Court 
through a mistake in ignorance of law is 
pot a sufficient cause. The High Courts 
are however rot agreed upon this point. 
But in this case the defendant-respondent 
made a worse mistake than appealing to 
the wrong Court. He did not attack the 
decree at all but filed a fresh suit. Again, 
the learned District Judge omitted to 
consider whether the proceeding which the 
defendant-respondent prosecuted in the 
Sub-Divisional Court was prosecuted with 
good faith, 1. e., with due care and attention. 
Had he oxercised even the most ordinary 
care, would he not have discovered that 
his remedy was to appeal to the District 
Court? 

Again, the learned District Judge fajled 
to consider whether the defendant-respond- 
ent had been guilty of any laches after 
he had been informed of his proper remedy 
by the Sub-Divisional Court. As it took 
14 days to obtain copies of the Town- 
ship Court’s judgment and deoree, the time 
for appealing expired on the, 15th December 
{. в. the day on which the Sub-Divisional 
Judge informed the defendant-respondent 
of his proper remedy. Had the defendant. 
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respondent acted promptly then, his appeal 
would have been only a few days out of 
time, bnt instead of doing so he did 
nothing until the last day before the 
holidays commenced and then he applied 
for a copy of the Sub-Divisional Judge's 
judgment which was not required. Even 
after that he was guilty of further laches 
in that he did not file his appeal on the 
first day оп which the Courts opened. 

As the learned District Judge passed 
orders without going into any of these 
matters, if cannot be said that the disg- 
cretion which he exercised was & judicial 


discretion and I think interference із 
justified. j 
Furthermore the District Judge acted 


under a mistake of fact. He says that 
if the period occupied in  prosecuting the 
suit in the Sub-Divisional Court be exclud- 
ed, the period allowed for appealing .would 
have expired on the 6th January, bat 
that is not correct.. 


In the passage from the District Judge's 
order quoted above he says: "Excluding 
the time between the date of the institu- 
tion in the Sub-Divisional Court and the 
date the copy of the Sub-Divisions] Court’s 
judgment was obtained.” But as this last 
date is given as the 15th December, which 
was the date on which the Sub-Divisional 
Jadge’s judgment was passed, a copy 
being supplied on the 28rd, I think the period 
the District Judge intended to deduct was 
the period between the date of institution 
and the date of judyment; obviously under 
no circumstances could defondant-respondent 
be allowed to deduct the time between the 
date of judgment and the date on which he 
thought fit toapply for а сору of it. Thus 
allowing 18 days fortle time spent in the 
Sub-Divisional Court and 14 days for 
objaining copies of the Township Court's 
judgment and decree and the usual 30 days, 
we have a total of 62 days and even if the one 
day necessary for obtaining a copy of the 
Sub-Divisional Coyrt'a judgment, thongh that 
оору was not required, be added, the total 
becomes 63 days andthe last day for filing 
the appeal would be the 3rd January 1912, 
whereas the application for permission to 
appeal was filed on the 4th Jannary 1912. 
Hed the District Judge not made a mistake 
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in his calculation, I hardly think that he 
would have admitted the appeal. 
The decree of the lower Appell#te Court 


is set aside and that of the Township 
Court restored with all costs. 
Decree set aside. 
© 


NAGPUR JUDICIAL COMMISSIONER'B 
COURT. 
S£coxp Civit, Appaat No. 327 or 1912. 
March 7, 1914. 
Present:—Mr. Hallifax, A. J. C 
SADASHIV.—JcpoxEXT-DRBTOR— —À PPELLAXT 


z tersus 
Musanunat RUKHMABAT AND OTHERS— 
Drorw£-HOLDERS—RespoxDeNTS. 
Civil Procedure Code (Act F of 1908), s. 48, Sch. 
1П, Para 11 (8), retrospective effect of —Moi opc еы 


passed before the coming into force of the Code—Eaecn- 
tion—Linutation. 

+ Section 48 of tho Civil Procedure Code, 1908, has 
retrospective offect and limits tho ротой for the 
execution even of mortgago docrecs passed boforc 
tho new Ооо came into foroo. 

Where an application was made in 1011 for execu- 

tion ofa decree for mle under а mortgage made 
absolute in 1898 and it S ppeered that beforo then 
several applications had beon mado cach within 
the prescribed period from tho last step takon in 
aid of oxeccation and that during tho fntorval 
the property had boon in tho hands the Oolloctor 
for about 6 yoars: 
. Held, that the decreo-holder could not take any 
benefit from paragraph 11 (8) of Schedule III of 
the Civil Procedure Code and that his last applica- 
tion for execution wus barred by timo under section 
48 of the Oodo. 


Appeal against the decree of the Divisional : 
Judge, Nagpur Division, dated the 8th May 
1912, confirming that of the Subordinate 
Judge, Wardha, dated the 3rd February 
1912. 

Mr. J. Mitra, for the Appellant. 

Mr. D. P. Tiwari, for Respondent No. 1. 

Mr. Raghunath Rao Baldeo, for Respond- 
ent No. 2. Е 

JUDGMENT,.—4À preliminary deeree for 
sale under a mortgage was passed against 
the appellant onthe Sisi of Ootober 1896, 
and was made absolute on the 27th of Septem- 
ber 1898. The property of which sale was 
ordered was a house and two absolute occu- 
рапсу fields with a well and &tamamnd treg* 
in oue of theni. The house was sollin the 
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year 1900. Several applications for execu- 
tion have since been made, and each of them 
was within the prescribed period from the last 
step taken in aid of execution. The property 
was in the hands of the Oollectar for sale 
from the 380th of Novemher 1901 to the 30th 
of October 1905, and again from the 27th 
of November 1908 to the lOth of January 
1911, a total period of six years and fourteen 
- days. Оп esch occasion nothing was realised 
and the property was released from attach- 
ment. The last application for execution 
was made onthe 25th of April 1911, or two 
days short of twelve yeara and seven months 
from the date of the final decree for sale. 
It has been held in both the Courts below, 
that of the Subordinate Judge of Wardha 
and that of the Divisional Judge of Nag- 
pur, that section 230 of the old Civil 
Procedure Oode (Act XIV of 1882) did not 
apply to mortgage decrees, that section 
48 of the Oivil Procedure Code now in 
force (Act V of 1908) does not apply to 
decrees passed before it came into force, 
and that, therefore, there is no limit at 
„all to the period within which this decree 
can be exectted. The Divisional Judge 
also held that even if the twelve years 
rule did apply, the decree-holder is entitled 
to deduct the period of six years and four- 
teen days during which the decree was in 
the hands of the Collector, under the last 
paragraph of section 825A of the old 
Oode or paragraph 11 (83) of Bchedole П 
.of the new, which are identical. Against 
this decision the judgment-debtor has ap- 
posled, urging that execution of the decree is 
barred by time. 

In regard to section 230 of the old Code, 
the view accepted in the High Courts of 
Calcutta and Allahabad is that that section 
‘did not apply to mortgage decrees, which 
could, therefore, be executed up to the 
end ofall time. The Calcutta view is set out 
in Fasil Howladar v. Krishna Bundhoo Roy (1), 
which was followed in Kartick Nath Pandey 
y. Juggernath Ram (2), though certain learned 
Judges of the same Court showed a distinct 
inclination to the opposite view in the earlier 
cases of Hart v. Tara Prasanna Mukherji (3) 


25 О. 580; 30. W. N. 118. 
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and Jogemaya Dassi v. Thackomont Dassi (4). 
In the Allahabad High Court the point is 
discussed in Ram (Оћағап Bhagat v. Sheobarat 
Rai (5). In the other two cases mentioned 
by the learned Divisional Judge, Pahalwan 
Singh v. Narain Das (6) and Jadu Nath Pra- 
sad v. Jagmohan Das (7), there ія по dis- 
cussion of the matter. It is taken for granted 
that section 230 applies only +o decrees other 
than mortgage decrees, The opposite view 
was taken in Madras m Kommacht Kather v. 
Pakker (8) and in Vatdhinadasamy у. Soma- 
sundram (9) by the Full Bench. There are 
apparently no published rulings of the High 
Court of Bombay or of this Court on the point. 
Tam distinctly inclined to accept the inter- 
pretation put upon the words of section 280 
by the Madras High Court, especially in view 
of the meaning assigned 40 very atmilar 


-words in the second Schedule of the Limi- 


tation Act by their Lordships of the Privy 
Council in the well-known oase of Vasudeva 
Mudaliar ү. Srinivasa Pillai (10). But it is 
not necessary to expreas апу definite opinion 
on this point, because Т ат quite clear that 
section 48 of the Code of 1908 applies to 
all decrees, whether passed before or after 
that Code came into force. 


The authority for the opposite view on 
which both the Courts below have relied is 
the Alishabed ruling in KonnstWa v. lshr 
Bingh (11). It was there held that the right 
to enforce execution ofa decree hke the 
present is в substantive right, which, under 
section 6 of Act X of 1897 (the General 
Olausea Aot), cannot be taken away by an 
Act passed after its acorual, unless an inten- 
tion to take it away appears, expressly or by 
necessary implication, in the new Act, and 
no such intention appears in the Civil Pro- 
cedure Code of 1908. The Calentta High 
Court / Jenkins, О. J., and Mullick, J.), how- 
ever, in the later case of Bisseswar болаты v. 
Jasoda Lal Ohowdhry (12) was unable *to 


B 24 C. 473. 
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necept this deciaion as correct. In regard it to 
the learned Chief Justicessid: “I must 
confess that Ifeel some difficulty as to the 
decision in that case. When it was put to 
the learned Vakil for the respondent in this 
case whether he was making his application 
under the Code of 1908 or the repealed Code 
of 1882, he had to concede that it was the 
new Oode of 1908. If so, then section 48 ія 
an integral part of that Code, and no appli- 
cation under that Code, as it appears to me, 
can be made in disregard of its express 
conditions, І say that bearing in mind the 
provisions of section 6 of the General Clauses 
Act. In this connection it is important to 
observe that the Legislature evidently con- 
sidered this Code might and would interfere 
with rights, for there is an express provision 
in section 154 that ‘nothing in this Code 
shall affect any present right of appeal which 
shall have accrued to any party at its com- 
mencement, а provision that would have 
been unneessary unless the Code, as framed, 
would affect existing rights under the old 
Code. It has been urged before us that this 
view would involve hardship, that rights 
would be imperilled, if not confiscated ; but 
this overlooks the provision which prescribed 
that, thongh the Oode was passed in 
March 1908, it should not come into opera- 
tion until January 1909. That provision 
afforded ample opportunity to all persons 
having rights under the old Oode to enforce 
them before the new Code came into opera- 
tion.” 


The common sense of these arguments 
seems to me convincing. I would add to them 
three short passages from Story’s Conflict of 
Laws, quoted with approval by their Lord- 
ships of the Privy Оопоо іп 1851 in Her 
Highness Buckmaboys v. Lulloobhoy Могхолипа 
(18): “The jaw of prescription * * 
forms no part of the contract itself, but mere- 
Wy acta upon it ez pod facto in case of & guit; 
it cannot properly be deemed a right stipu- 
lated for, or included in the contract. ” Later, 
the Jsarmed author says: ‘Considered in 
their true lighé, Statutes of Limitation or 
prescription are ordinarily simple regulations 
of suits and not of rights. They regulate the 
times in which rights may be asserted in 
Courta of Justice, and do not purport to act 

(18),5 М.І A. 284 a£ pp. 296, 268, 207, 8 Моо. P. 
О. 4 1 Sar. P. О. J. 428, 18 E. В. 884; 14 Eng. Rep. 2 
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upon those rights." And again, "In regard 
to Statutes of Limitation or prescription of 
suite, there is no doubt that they ape strictly 
questions affecting the remedy, and not. 
questions upon the merits. They go ad Wits 
ordinationem, and not ad lits decisionem, in a 
just juridical sense.” 
This seems to rob 


the decision in 


" Konsilla v. Ishri Singh (11) of ita very 
basis, which is the proposition that the 
right which the holders of mortgage, 


decrees passed before 1909 had under the 
Code of 1882 to execute those decrees 
without: any limit of time, was a substan- 
tive right. It is hard to see how there 
can be a vested interest in а mere matter 
of procedure. If the  Court-fee payable 
on an application for execution were 
raised, could the holders of decrees passed 
before the change claim to put in their 
applications on the old  Court-feeP Ог if 
a Court is moved from one town to another, 


would the inhabitanta of the first town 
who held decrees passed by that Court 
before the move, have в right to have 


the decrees executed in that townP Limi- 
tation is no less & matter of procedure 
than these matters, and the right to obtain 
relief by following certain procedure within 
a fixed time seems to me по different 
from the right to do so at a fixed place 
or в fixed price. Even, therefore, assuming 
that section 48 of the Oode of 1908 did 


-not merely explain and make more certain 


the law as it stood under section 280 of 
the Oode of 1882 but amended it, a view 
which I am unable to take, I hald that 
the new section has retrospective effect 
and limits the period for the execution 
even of mortgage decrees passed before the 
new Code came into force. 

It remains io examine the contention 
that execution of the decree is not yet 
barred, becanse of the provisions of para- 
graph 11 (8) of Schedule HI of the 
Procedure Code of 1908, which reproduces 
the third paragraph of section 230 of the 
old Oode. This contention the learned 
Divisional Judge has accepted as sound 
ou the authority of Keshavlal Bechar v. 
Pitamberdas Tribhucandas (14) aud Girdhar 
Das v. Har Shankar Prasad (15). Neither 


aa 19 B. 261 р 
(15) 20 A. 888; A. W. М. (1898) 82, * 
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ruling decides the matter now before us. 


In the former case the objection of the 
bar undew section 230 was not seriously 
* pressed and was not discussed. Jt was 


held that the Collectors management of 
the property, which began within & year 
of the passing of the decree and atill 
continued, was merely a continuation 
the proceedings originally instituted, and 
that each of the annual payments made 
* by the Collector to the decree-holder was 
& partial step in aid of execution of the 
decree. In-the second case the  decree- 
holder, who was not the creditor on whose 
‘attnchment the property had been [putin 
the hands of the Collector, had applied 
to the Collector to have his decree satisfied 
‘and this application had been refused. 
Clearly, therefore, he was deprived, during 
„the management of the Collector, of all 
remedy against the property in the Collector's 
hands and was entitled to exclude that 
period in caleulating limitation, thongh, as 


the learned Judges were careful to explain, 


‘that was only in respect of the property 
‘in the Collector’s hands. He had not been 
‘deprived of any remedy in respect of. his 
debtor’s other property, and execution of 
his decree against that other property was 
barred by time. 


Here we have the converse case. The 
decree-holder was not deprived of any 
remedy against the property in the hands 
“of the Collector. He certainly was depriv- 
-d of his remedy against his debtor’s other 
property by the second paragraph of section 
“8254 of the old Oode and paragraph 11 
(2) of Schedule ПІ of the new Oode, 
and if his decree were capable of execution 
against that other property, which it is 
not, it would not be barred by time to 
that extent. It is urged on behalf of the 
decree-holder that he was deprived of his 
remedy of being able to force the sale of 
the property, unless the whole amount of 
his decree was paid at once, by the power 
given to the Collector to lease “ont the 
land and pay him in instalments. This, 
however, is incorrect. Under sections 321 
and $22 of the old Code and paragraphs 
1 and 2 of Schedule ІП of the new Code 
in executing a decree for sale on a mort- 
gage, the Oollector could not satisfy the 
decree by instalments. He was bound to 
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sell the property or to satisfy the decree 


in full by & lease or mortgage for the 
full amount to be paid at once. I am 
aware that at one time some misconcep- 
tion did exist on this point, and that it 
was thought that a Collector might pay 
off by instalmeuts a decree ordering sale 
on a mortgage. That was set right long 
before November 1901, when the Colleotor 
first took chargeof this property, but any- 
how we- have to consider to what extent 
the creditor has been deprived of a remedy 
by the actual powers specially given to tke 
Collector, not by any popular delusion as 
to those powers. Here his remedy was 
ratber enlarged by the property being put 
in the hands of the Collector, because 
in addition to giving the debtor time to raise 
the money under sections 391 (a) and 305 of 
the old Code [and paragraph- 1 (a) of 
Schedule ПІ, and Order XXI, rule 88, of the 
new], which the Court also could do, ihe 
Collector could himself make arrnugements 
to mortgage or lease the property under 
section 391 (b) of the old Code [and para- 
graph 1 (0) of Schedule III of the new] which 
the Court could not. ` 

I hold, therefore, that the decree-holder 
cannot, in this case, get any benefit from 
paragraph 11 (8) of Schedule ILI of the Civil 
Procedure Code, and that his last application 
for execution is barred by time under section 
48 of the Code. The orders of both the Courts 
below allowing erecution are accordingly set 


aside. The decree-holder will pay all the 
costs of both parties in all three Courts. 
Appeal accepted, 


OALCUTTA HIGH COURT. 
Сїүп, Raveresos No. 1 or 1914. 
August 8, 1914. © е 
Present: —Mr. Justice Holmwood and 
Mr. Justice Ohapman. 
Brimati PARAMESWARI— PrarsrURF 
ретти ә 
JAGAT OHANDRA DAS AND OTHRRBS— 


HuasPONDWNTS. 

Jurisdiction —Siall Cause Vourt—Sait registered aa 
ordina: y euit—T: ied. as Small Cause Üowrt. suit—Ü wil 
Procedure Code (Act V of 1908), О. XLVI, т. 7— 
Rsferemos to High Gourt-—Dworetton — Decision от 
merits, 
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A suit valued at Rs 90 was instituted in the Court, 


of в Munsif having Small Cause Court power onl 
up to Ба. 50. It was i ап Ойрату ки 
but was tried subsequently as a Small Cause Court 
sult by the successor af the former Munstf who had 
Small Cause Court power up to Ва. 100: 


Held, considering the merits ofthe case, that it 
wns not в fit case to direct that the suit be re-heard 
in the regular form, on the ground that the Court of 
Small Causos had erroneously hold-the suit to be 
cognizable by it. 

Hald, further, that the High Ооп had full power in 
such a case to consider the matter on the merits, so 
ва іо do substantial depu without putting the 
parties to the expense guit. 

A Court of Small Causes сааб be ted to 
consider whether the mit before it is ono which it 
haa jurisdiction to entertain mdependently of 
whether an actual plea is not taken to that effect. 

Mahwna Chandra Sirdgr v. Kal Mondal, 12 О W. 
N. 167, not followed. 


Hari Kamayya v. Hari. Venlayya, 20 M. 212 nnd 
Shambhs Dhonajiv. Raa Tithe Sarang, 28 В. 244 
5 Bom. L. R. 1008, roforrod to. 


Suresh Chander Maia v. Kiisto Rangini Dasi, 21 
О. 240 and Бат Lal v. Kabul Singh, 25 А 185, 
А. W. М, (1902) 219, followed. 


Oivil reference by the District Judge of 
Ohittagong. 


. Babu Kihstsh Ohindra Ben, for the . Plain- 
tiff; 


Babu Chandra Sekhar Sen, for the Respond- 
ents. 


JUDGMENT.—This is в reference made 
io us by the learhed District Judge of Chit- 
tagong under Order XLVI, rule 7, Civil 
Procedure Code. It appears that a suit for 
recovery of ornaments (or their value, 90 
rupees) placed in deposit with defendant 
was instituted in the Court of the Munsif 
having Small Cause Court power only up to 
Re. 50 and was registered as an ordi- 
nary suit. Before the case came on for 
hearing, the first Munsif was succeeded by 
angther Munsif who had Small Canse 
Court power up to Re. 100. He tried 
the suit asa Small Cause Court snit and 
dismissed it on avery strong finding of 
fact that no such deposit had ever been 
made. The evidence of deposit is quite 
unsatisfactory and unreliable. He goes 
into the evidence in detail, analyses it, and 
өз far as we can see has come tog just and 
proper conclusion, 
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It is urged on the authority of the case of 
Mahima Ohandra Sitdar v. Кай Mondal (1) 
that this Court is bound to actupon the 
reference by the learned. District Judge and 
to direct that the suit be re-heard in the 
regular form. In support of this contention 
the Full Bench саве of Madras, Hart Kamayya 
v. Hari Venkayya: (2), and the décision of the 
Bombey Court in Shambhu Dhamass v. Ram 
Vithu Sarang (3) are cited. But those 
were cases where the same officer had been 
subsequently vested with enhanced powers, 
and the learned Chief Justice points out in 
hia judgment that in the previous Bombay 
case, Balchand v. Balaram (А), he Judges 
had held- contrary views upon the special 
circumstances of that case, and we find 
that the Allahabad Oourt in the case of 
Ram Lal v. Kabul Singh (5) haa held that 
where no question as to the Oourt’s jurisdio- 
tizn was raised by either party andthe Court 
of Small Causes proceeded to judgment as if 
the case was properly cognizable by it, the 
High Oourt would refure to interfere upon a 
reference made by the District Judge upon 
the ground thatthe Court of Small Causes 
had erroneously held the suit to be,or not 
to be, cognizable by it. It was moreover 
cogently laid down in that case that the 
Oourt of Small Causes could not be expected 
to consider whether the suit befere it waa 
one which it had jurisdiction to entertain 
independently of whether an аспа]. plea was 
or was not taken to that effect. What took 
place in that case and alsoin this case 
is very evident. The defendant Tost his 
case andthen for the first time had it sug- 
gested to him that there wasa plea which: 
he might have raised before в Court of 
Small Canses with effect, and thereypon 
tried to get the decision reversed by an 
application to the District Judge. The 
Judges вау: “We are not in favour of 
assisting parties to set aside decreas upon 
points which they did not raise before the 
Court which tried the matters in issue, and 
of which they gave no notice to the opposite 
party.” То a similar effect ів the rule of 
this Court in the case of Suresh Ohunder 


. N. 107. 
2. 
‚ 2444 6 Bom. L. В. 1008. А 
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Майға v. Kristo Rangini Dam (0), which 
was theconverse case to the present, where 
the case had been tried by the regular pro- 
cedure when it ought to have. been tried by 
the Small Cause Court procedure, and 
ib was pointed out that section 16 of the 
Small Cause Court Act waa in conflict with 
the new rule introduced in the Code of Civil 
Procedure by sectior 346B, the present 
Order XLVI, rule 7, and that there being 
this conflict, section 646B as also rule 7 
distinctly stated that the High Court may 
make such order іп the case ag it thinks fit; 


G 
° 


во: 16 is clear that it was intended that’ the: 


High Oourt should Reve full power to con- 
sider the matter: on the merits, во as to do 
substential' justice without putting the parties 
to the expense'of a fresh suit. 

This question of the discretion of this 
Oourt under the rule was not adverted' 
to in the case which we have cited in 
12 Osdoutts Weekly Notes and im the 
Bombay cage, the Chief Justice based His 
decision on the dbeairability of having an 
uniform procedure in- these cases. With' all 
respect to that great authority it is impos- 
sible, im our opinion, to: have an uniform 
procedure where tie matter is one which is 
left entirely to the discretion of this Oourt 
to be-weighed onthe merits in each саве ; 
and this case appears to us to: be so peculiarly 
without. merits. that it would be impossible: 
for us to direct that the parties should. be 
put to the expense of а freah trial in such a 
petty matter. 

Wo, therefore, decline to interfere in the 
matter, though we recognize that the learned’ 
Judge had no choise but to refer the matter to. 
us. The resultis that the reference is dis- 
charged and the order of the Small Cause 
Court willbe upheld. 

There. will be no order for costs in this 


matter. 
| Reference: discharged. 
(6) 21 О. 249. 
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OOURT OF THE BOARD OF REVENURE, 
UNITED PROVINCES. 
Reverca Раттох No. 72 or 1912-13 ov 
Suntaseur ТУтвтвтот. 
November 13, 1914. 
Preseni;-—Mr. Holms, J. M. 
Syed MUHAMMAD BAQAR-—PrLAINTUIFR— 
APPRLLAXT 


versus 
SHEO MOHAN SINGH AND otusrs— 
Рағенолитв —HüsPOXDHKTS. 
Oudh Rent Act (XXII of 1886), ая. 8 (8), 107 B (b) 
and 107 G—“Land” moludes fallow plo 


“Land,” sa defined in the Oudh Rent Act, includes 
plota. fallow 

Land held rent-free bat Hable to реу rent on breach 
of à oondition annexed to it, as provided by the 


“settlement decree, ів not land held rent-free’ nnder 


в qudicial decision аа contemplated by section 1078 
(t) of the Oudh Bent Aot. 

A person recorded as proprietor of a grove is not 
necessarily а proprietor or under-proprietor of the 
land covered by the grove. $ 

A land is not grove if only a portion of it remains. 
grove. 

Thakur Janki Baksh Singh v. Mahabir Singh, 1 
Selected Decision 1910, referred to. 

A landlord has no right to sue for assessment of 
rent some only of the oo-sharers in an undivided’ 
holding. 

Appeal frem the decree of the Offloiating 
Commissioner, Fyzabad, dated 26th May. 
1913, reversing that of the Deputy Com- 
missioner, Sultanpur, dated 28th September 
1912, modifying that of the Assistant Ool- 
lector. Sultanpur, dated 17tli January 1912. 


FACTS.—The facts of the case appean 
clearly from the following Order of the 
Oommissioner :— 


“This case is one ofa very unusual kind 
and: I have found some diffleulty in coming 
io & correct decision. The facts. are as 
follows. At the first Regular Settlement 
the predecessors of the appellants obtaingd 
в. decree for certain rent-free sir and claimed’ 
to hold certain other land as rent-free sir. 
This latter claim was not admittel, but в 


-decree wás passed with respect to some 24. 


bighas lá binvae 10 binoansis `оЁ the other 
land declaring the holders to be entitled to 
be recorded as proprietors of the lands,- 
which. were described aa groves, the con- 
ditions attached being that. the: lands were 


. 
° 
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to be held in subordination to the superior 
proprietor and that if any revenue were 
assessed on the landa, the holders should 
be responsible for it and if the groves 
were ont down, whether assessed to revenue 
or not, the holders were to pay a rent based’ 
on the rate payable by the best land in the 
village. In 1907 the superior proprietor 
brought a suit for asseasment of rent under 


the Resumption Ohapter of the Oudh Rent. 


Aet, claiming rent for 19 bighas 19 biswas 
from Onkar Singh who was alleged to be 
then holder. The Assistant Commissioner 
dismissed the suit, holding that the Resump- 
tion Chapter did not apply. His order 
waa reversed by the Deputy Commissioner 
and after litigation up. to the Board of 
Revenue arent of Rs. 159-4-7 was fixed 
om an area of 20- bighae k biswa 10 biswansis. 
Onkar Singh refused to pay up- the rent 
and was sued for arrears. He then con- 
t8sted the suid en. the ground that he only 
held: a half share in the holding, and:his 
nephews; the- present. appellants, were. made 
parties to. ће suit. After further litigation. 
which went up to the Judicial Commis- 
sioner’s Court, the landlord obtained a 
deoreo fon half the rent against Onkar 
Singh, the appellants being exempted: on. the 
ground that they were not u party to.the 
original suit for assessment. This. decision. 
necessitated a fresh suit for assessment of 
rent under the Resumption Chapter against 
the appellants and. this. second appeal has 
been filed against. the order of the. Deputy 
Commissioner by which he has, assessed 
the. appellanta to. a rent of Rs. 69 on an 
undivided haf share of an are. of 15 
bighas 14 bincas-3, brewansis out. of the.original 
araa of 20 bighas 1 biswa 10. biswansis for 
which nent was claimed. On behalf of the. 
appellants I ьш. asked to differ entirely from 
the views held by the various. Oourts in 
the previous litigation with Onkan Singh, 
on the ground that the appellants are.not 
bound by the previous litigation. There 
oin. be no. doubt and it is not denied. that 
the appellants are-not bound by the previous. 
litigation and it ia equally coclear that the 
existing orders, viz. the asseasment to rent 
of Onkar Singh at Rs. 76-2-3 for a halt 
share of an undivided holding of 20 bighas 
1 b/nea lO biswanns and the assersment to 
rent of the appellants at Rs. 69 for a half 
share of an undivided aremof 15. bighas14 
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biswas З biwanns ont of that holding are 
an anomaly. The respondent is to blame 
for suing Onkar Singh alone under the 
Resumption Ohapter when Onkar Siggh and 
the appellants were recorded in the under- 
proprietary Rhewat as joint co-sharera of the 
land, and Onkar Singh ought certainly to 
have raised his objection then and not 
during the suit for arrears of rent. Phe 
interpretation of the whole of the decree 
does not appear to-Have been raised Before. 
the Board: of Revenue in the litigation 
against Onkar Singh. as will be seen from 
в сору of the order dated 26th Aprit 190% 
which shows that the only point raised 
Before the Board was the clhim that the 
Тапа was nob liable to assessment of rent 
under the decree muleas and until the groves 
were out down as a whole. The decree 
was undoubtedly very loosely worded and Е 
find the same difficulty as the present Deputy: 
Commissioner has һай in interpreting it to 
justify asseasment of rent, at the rate payable 
for the best land in the village, of areas 
which, from the time of the decree until 
now, have been occupied’ by houses or water’ 
or have lain waste and in whose condition 
there has Been no change. Reading the 
decree in conjunction with the judgment it 
&ppears to me that the Settlement? Officer 
intended to decree to the holders of these 
lands an under-proprietary right, поё rent- 
free like the sr knds he refers to, but 
subject to the payment of revenue if any 
were assessed on the holding and subject 
to the payment of-rent at the rate payable 
for the best land in the village for all! 
lands then occupied by trees. which might 
subsequently be rendered capable of oultiva- 
tion by the cutting down of troes. 

“No revenue was payable by the superior 
propristor at the time of the. decree for 
these lande and there is nothing to show 
that any revenue. has since been. imposed.” 
But the holders weve declaned. liable to 
payment. of the revenue at least. and sa 
were not rent free under propnistora, but true 
under-proprietore. to whom. the provisions of 
section 79 of the Land Revenue Aot apply. 
Tt seems to me, therefore, that the original. 
Revenue Oourt who dealt with the original 
application of the respondent to assess Onkar 
Singh under the Resumption Chapter was 
correct and the Resumption. Ohapter doea 
not apply,—Vide the proviso to section 407B 


976 
MUHAMMAD BAQAR 0, SHBO МОНАХ SINGH. 


To hold that it does not apply has resulted 
in resi being fixed under the terms of the 
decree and not under section 1075 or 
section 1079, the only two sections under 
which rent could be &sseased, and in Onkar 
Singh and the appellants being deprived of 
the under-proprietary rights decreed to them. 
But apart from this question, I do not see 
how it is ible for me to uphold a decree 
passed against only three out of fovr co- 
sharers in an undivided holding. It is 
true that the learned Judge, in his appellate 
judgment in the arrears of rent case, says 
that there is evidence that Onkar Singh 
is in possession of half the land, but I can 
find nothing in the evidence recorded by the 
lower Oourt in that case to bear this out. 
All that this evidence shows із that Onkar 
Singh had a half share in the holding end 
the present Deputy OCommissioner's order 
bears this out. It seems to me that if the 
learned Judicial Commissioner had been 
aware of the correct facta, he would have 
decreed the whole claim for the arrears 
against Onkar Singh and this subsequent 
litigation would have been unnecessary, 
holding him to be jointly and severally 
responsible for the rent assessed on the 
whole holding. ` Ав, however, in my opinion, 
the Resumption Chapter of the Oudh 
Rent Act does not apply to these decree- 
holders and the suit against the appellants 
is bad, now that the whole facts are 
disclosed, I set aside the order cf the lower 
Courts and dismiss the respondent’s suit 
with coats, including Pleader’s fees in all 
Conrts.” 

Syed Гали" Ahmad, for the Appellant. 

Pandit Bansi Dhar Misra, for the Re- 
spondents. 


JUDGMENT.—(July 24h, 1914.)—The 
facts have been clearly stated by the Commis- 
sioner. Apart from the difficulty he raises as to 
passing & separate decree assessing rent on 
three out of four co-sharers in an undivided 
holdiug, a further difficulty occurs. Mr. 
Rafiq, the District Judge, in his judgment, 
dated 24th March 1911, has held that the 
present respondents are not liable for rent 
for their portion of the holding, as no 
rent has been assessed. The result is that 
the remedy in “the shape of a suit for 
arrears of rent in accordance with the 
* term? of the-settlement decree ig not open 
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to the appellant. He has now had resource 
to the alternative remedy,— & suit under 
the Resumption Chapter for assessment 
of rent. Now if the Resumption Chapter 
applies -at all and section 107G is made 
use of, the rent must be determined under 
the provisions of that section, and not 
according to the terms of the settlement 
decree.. Appellant urges that section 108 
(БА) is wide enough to cover a suit for assess- 
ment of rent according to the settlement 
decree, although guch a suit would not fall 
under any other section of the Oudh 
Rent Act. I feel considerable doubt as to 
this contention and on the next day of 
hearing appellant will let me have his 
rulings in support of it. 


The respondent urges that, as only two 
plots out of. the ten plote assessed are 
cultivated, the other plots, remaining fallow 
do not fall in the definition of land in thé 
Oudh Rent Act. There ia nothing to be 
said for this view, apart from apy question 
as to lands'occupied by dwelling-houses. 

He next urges that the land is held 
rent-free under the settlement decree under 
section 107B (b). The settlement decree 
distinctly states that the land will not 
necessarily be held rent-free, but that, 
when the groves are cut down, it will be 
liable to pay rent determined in a special 
way. Land which is liable, to pay rent 
under a judicial decision can hardly be 
said to be held rent-free under it. 

It is also contended by the respondent 
that the land which is recorded as under- 
proprietary land should now be held to be 
under-proprietary land. There is not much 
in the settlement decree to justify this 
contention. Reference is made іп the 
settlement decree to Shankar Singh 
being proprietor of the groves, but this is 
not the same thing as his being proprietor 
or under-proprietor. 

Respondent has further contended ¢hat 
the land assessed is still grove, because 
there is grove on the remaining portions 
of certain numbers. Thakur Janki Baksh 
Singh v. Mahabir Singh 1) is against this 
contention. 

Adjourned toa date to be fixed later. 


(1) 1 Belected Decision 1910, 


Vol. XXVII] 
GANAJI v. DHANZINGH. 


(November 134%, 191-4). — T higis a complicat- 
ed case and several troublesome points have 
arisen. The previous suit, which was settled 
finally by the appellate judgment of the Board 
dated the 16th November 1909, was under the 
Resumption Obapter in which the appel- 
lant sned Onkar Singh only for assess- 
ment of rent. A decree was given, which 
apparently was under section 107G, 
although the rent determined was not 
apparently determined under that section 
but according to the settlement decree of 
lst August 1872. In my previous order 
of the 24th July I raised the question as 
to whether the present suit oan lie under 
section 108 (БА). No objection, however, 
was taken on this point before the Com- 
missioner nor according to his judgment 
urged before him, and, -as this suit is 
similar to the suit in which the Board 
gave a decree without objection on this 
point, I will not raise it. The Oommis- 


sioner says that it appears to him that the’ 


Settlement Officer intended to decree to the 
holdera of these lands an under-proprietery 
right. Onkar Singh apparently raised no 
definite claim to under-proprietary rights in 
the previous litigation and the question was 
not discussed in the Board’s judgment. It 
is by no means clear what rights were 
conferred by the settlement decree of 1872. 
Subsequent entries in the Settlement 
papers and  paiwarís records are only 
partially on record. In the hhetauns of the 
First Settlement, Shankar Singh was 
recorded under the column for proprietor 
and the note in the margin on which 
respondent relies is not clear as to what 
land it refers, The respondent has not 
produced the last Settlement  kAewat and 
the entry in the last Settlement khasra 
may be disregarded. The Judicial Oommis- 
sioner in his decision of the 21st December 
1906 discussed the meaning of the settle- 
ment decree and holds that no under- 
proprietary right in land was created, but 
this was against Onkar Singh only and 
does not bind the respondents. The 
wording of the settlement decree certainly 
is euch ab to admitof two interpretations. 
If the grove lands were not to be held 
as  under-proprietary lands, the words 
“plaintiff should ^ hold these grove’ lands 
as he does hia sir” would seem to be 
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superiinous. On the other hand, the rent 
payable after the groves have been out 
down is greater than would ordjnarily be 
paid by an under-proprietor. 

The action of the appellant in proceeding 
separately against the sharera in an 
undivided holding would, if the present 
suit were allowed, possibly result in a 
grave anomaly, Onkar Singh being appa- 
rently treated as a statutory tenant under 
the litigation eńding in 1909, while the 
„other co-sharers raise the question of their 
righta to an under-proprietary tenure. 
Without, however, coming to the decision 
of this claim I will settle the appeal from 
another point of view. 

The appellant has himself ontirely to 
blame for the difficulties in which he finds 
himself. He sued originally only one of * 
the recorded sharers for assessment of rent 
in an undivided holding. He has wasted 
the time of a number of Courts, and on , 
the whole I think he must be left to 
suffer the result of his own inconsiderate 
action. І, therefore, dismiss the appeal on 
the ground that the appellant has no right 
to Bue for asses«ment of rent some only of 
the co-sharers in an undivided holding. 

Appeal dismissed with costa. 


Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
OOURT. 
Sroonp Отуп, Аррват, No. 88B or 1913. 
January 26, 1914. 
Present: —Mr. Mittra, Offg. ALJ. C. 
GANAJI—DRFRNDANT—ÀPPBLLART 


versus 

DHANSINGH—Pranrrtyr—Rugpow ext, 

Possession—E videno of title—Sust оњ giouni of dies 
POs 5085109 

Possession is a good title against all porsous oxoept 
the true owner. 

In & suit for poasezzion on the ground of dispoysas: 
sion, the plaintiff must show thai there as no 
discontinuance df possession before the defendant's 


Appeal against the decree of the District 
Judge, West Borar. dated the 12th November 
1912, reversing that of the Junior Muusif, 
Akola, dated the 1st December 1911. « 
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Mr. Е. W. Dillon, for the Appellant. 

Мг. H. S. Gour, for the Respondent, 

, JUDGMENT. — This іва suit for posses- 
sion of Ф site in a gadhs which has been 
found to belong to the Government. In 1899 
the plaintiff, the defendant and other persons 
applied for permiasion to build within the 
дайм. The Tehsildar permitted the appli- 
cants ію do so, provided they owned the sites. 
This, it is conceded, did not create a title 
binding on the Government. But: ihe Govern- 
ment is not a party to the suit and, so far as 
can be made ont from the record, has not 
supported the claim of either party. The 
lower Appellate Oourt has found that the 
plaintiff, in pursuance of this permission, 
built on the gite in dispute. in the famine 
year, thab із, 1900. The plaintiffs case is 
that he was dispossessed by the defendant 
in 1907. The plaintiff had brought a suit 
under section 9of the Spécifio Reliof Act, 
which was dismissed. This is admitted, 
though there is no copy of the judgment or 
proceedings filed. The plaintif has now 
instituted this regular suit aud has been 
givens decree for possession by the lower 
Appellate Court on the gronnd of the plaint- 
iff'a prior posseasion. 

The defendant-appellant’s first contention 
is that the plaintiff, having brought a suit on 
his title as owner, should not have been given 
a decree on his prior possession, as the 
defendant had not sufficient notice of such 
a claim being advanced. But the plaintiff 
` clearly stated that he had obtained the ‘site 
from Government and built a shed thereon 
and was in peaceful possession of it for a 
number of years, when he was dispossessed 
by the defendant. It is obvious that the 
defendant, who holds a neighbouring plot 
under the ваще order of Ње Tahsildar, was 
in no way misled as to the nature of the 
plaintiffs claim. 

The second question for decision is whether 
the plaintiff can be given в decree for 
possession onthe ground of his mere prior 
possession. It is settled law that pdssession 
is a good title agninst all persons except the 
true owner. The authorities in support of 
this view are cited in Nani Ham v. Narbad 
(1). The so-called permission granted by^ 
the Tahsildar did not create a .valid title as 
against the Government, but it does not 
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follow that the defendant is at liberty to 
disturb the plaintiff'a posseasion. As against 
the latter the plaintiff's prior possession was & 
good title. Itis urged that the decree of the 
lower Appellate Court is bad, ав there is no 
finding that the defendant did not enter 
into possession peaceably, and in support 
of this argument Counsel citea the follow- 
ing passage in the judgment of Batten, 
А. J.0.,in Sawanji v. Musammat Ohinks (2): 

"ff the "en sued entered into possession 
peaceably. then his possession is just as good 
a8 that of the plaintiff" What the learned 
Judge meant to lay down was that the plein- 
tiffs possession must continue till the entry 
by the defendant, to entitle the plaintiff 
to recover possession from the latter. In 
other words, there must have been no discon- 
tinuance of possession before the defendant's 
entry. The facts of the case before me 
show that this is а case of dispossession, and 
it does not matter whether this was forcible 
or peaceable. 

The last ground is that the plaintiff. by 
reason of the dismissal of the suit under 
section 9 of the Specific Relief Act, is pre- 
cluded from recovering on the ground of 
mere previous  possemsion in the absence 
of title. Now the point on which the 
former suit under section 9 could be res judi- 
cata is as to whether the plaintiff was 
dispossessed within six months of that suit. 
Anything else said by the Judge as to title 
or as to possession prior to six months 
will be obiter. The dismissal of the former 
suit is, therefore, not inconsistent with the 
finding that the plaintiff, before he was 
ousted by the defendant, was in juridical 
possession for some time. Reliance is placed 
on the second paragraph of section 9 of 
the Specific Relief. Act which is to the 
* Nothing in this Beotion 
shall ber any person from suing to 
-establish his £e to such property and to 
recover possession.” The argument (hat 
the plaintiff having failed) in the former 
sait can only recover on his title, overlooks 
Ahat peaceful possession ‘is good title as 
‘agaibst the defendant, дпа: the decree in 
-the regular suis may be based ou such pos- 
seesory title. 

The appeal fails and is, dismissed with 
Poe 


t f Appeal dismissed, ~ 


() 12 Lid, Сав. 25) 6 N. L. Е. 88. 
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UPPER BURMA JUDICIAL ООММІ8. 
SIONER’S COURT. 
Sgooup Civi, Appwat No. 136 or 1918. 
December 11, 1913. 
Present: —Mr. McColl, A, J. C. 
MI NGWE HMON-—DzrEXDAET— ÀPPRLUAKT 
versus 


MI PWA SU—PriauriFr—HRH8PONDENT. 

Slander—Repetition of iumour, whether actionabla 
— But jor damages for slander—Iato applicable— 
Dejenco—Truth of sander, 

Tho repetition of alanders heard from others is 
actionable unless privileged. 

In & civil suit for damages for slander, the criminal 
Jaw of defamation has no application. The suit must 
bo decided to justice, oquity and good 
consoienco., 

The proof of the truth af tho slandor is & completo 
dofonco in a civil suit for damagos 


Mr. A. O. Mukerjee, for the Appellant. 
Mr. Ba-Din, for Mr. San Wa, for the 
Respondent. 


JUDGMENT.—The  plaintiff-respondent, 
& married woman, sued the defendant-appel- 
lant for damages for slander, alleging that 
Ао latter hud spread в rumour in the 
village that she had had sexual intercourse 
“with one Pygw Вже. Нег first witness stated 
that the defendant-appellant had told her 
that the plaintiff-respondent aud Pyaw Bwe 
had been seen sleeping twisted togetler like 
snakes. The Township Judge appears to 
have believed this witness, but he held 
that the evidence showed that plaintiff- 
respondent’s relations with Pyaw Bwe were 
suspicious and that they were the subject 
of talk in the village and that the defendant- 
appellant had only repeated what she had 
heard and was, therefore, not liable. 

On appeal the learried Additional Judge of 
the lower Additional Court found that 
defendant-appellant had exaggerated what 
she had heard and had thus caused 
strained relations between plaintiff-respond- 
ent and her husband and that whether 
what flefendant-&ppellant said was true or 
not, she was liable for damages as none of 
the exceptions contained -in section 499, 
Indian Penal Code, applied. He gave 
plaintiff-respondent a d&cree for Rs. 60. 

The defendout-appellant has now appealed 
to this Court, 


Both of the Courts, below have erred iu 
law. Ifslanderous words used by one man 
are actionable, the repeating of them by 
another is algo actionable unless privileged, 
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and the Township Court erred in supposing 
that the defendant-apiellant was not liable 
simply because she had only repeated what 
she had heard from others. 

The lower Appellate Court was wrong 
in supposing that the criminal law of 
defamation had any application. The suit 
had to be decided according to justice, 
equity and good conscience and in such 
matters the Common Law of England, though 
not binding, is generally looked to for 
guidance. 

According to the Common Law of England 
slanderous words imputing  unchastiby toa 
woman are not actionable without proof of 
special damage. This rule, however, las not 
been imported into the law in India and 
now even in England under the Slander 
of Woman Act such words are actionable 
per se, Another rule which has been 
generally recognised in India is that proof 
of the truth of the slander is a complete 
defence in а civil suit for damages for 
slander or libel, "because tho law will uot 
permita man to recover damages in respect 
of an injury to character which he either 
does uot or ought not to possess. li is 
possible that there might be a case in which 
the application of this rule would not be iu 
accordance with justice, equity and good 
conscience, but this is not such a case. If 
the defendant-appellant used the ‘words 


“complained of, they were certainly actionable, 


but proof of their truth would be a complete 
defence. 


It has been urged that there is not 
sufficient proof that defendant-appellant did 
use the words complained of, that the 
plaintiff-respondent’s witness Ma E Nge is 


.deaf and Ma Tha I; who was admittedly 


present and in a better position to hear, 
did not hear them. Bus Мв Tha I stated 
that after the defendant-appellant had made 
в remark against the plaintiff-respondent 
she moved a’ head—they were all three 
walking along the road in single tile—and 
did not hear what further conversation 
defendant-appellant and Ma E Nge had. 
Besides there ів evidence that the defendant- 
appellant made similar slunderous remarks 
to others. 

Next, i$ is contended ‘that plaintiff- roapoftd- 
ent’s conduct was such as to disentitle her 
to any damages, that during her hushgnd's 
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absence Pyaw Bwe constantly vimted her, 
that tley were seen sleeping on the same 
mat and that plaintiff-respondent’s mother- 
in-law actually requested Pyaw Bwe’s 
father to forbid him to visit the house. 
The evidence was recorded in English by a 
Burmese Magistrate and I have no doubt that 
he has translated the word * * as ‘sleep’ and 
that what the witness Pyaw Bwe really said 
was that he had been lying on the same mat 
with the plaintiff-respondent, which corre- 
sponds with what one of the witneases for the 
defence stated, vis., that she had seen Pyaw 
Bwe and the plaintiff-respondent lying 
facing each other and talking. This, no doubt, 
implies intimacy and I do not disagree with 
the Township Judge’s finding that the plaint- 
iff-respondent’s conduct was improper. If 
the defendant-appellant had merely told 
others of these proved improprieties she 
would not have been liable. But she stated 
in effect that plaintiff-respondent and Pyaw 
Bwe had had sexual intercourse end she 
stated this not as an inference from their 
proved intimacy, but as an independent fact 
and she failed to prove anything more than 
impropriety. 

I am of opinion, therefore, that she has 
rightly been held liable and I do not consider 
the damages awarded, Ha. 60. excessive. 

The appeal ів accordingly dismissed with 
costa. 

Appeal dismissed. 


PUNJAB OHIEF COURT. 
Sacoup Civit, АррвАт No. 1070 or 1914. 
February 2, 1915. 
Present:—Mr. Justice Scott-Smith. 
"HUMAN AND oTaeRs—DaranDantx—- 
APPELLANTS 


versus 
Musammat BASANTI—PrAINTIYY— 
RESPONDENT. 
Proosdure—Disrist Judge finding of 
Divisional Judge im another case an custom, legality of. 
Where а District Judge affirms s decree ın favour 
of the plaintiff, following a finding as to custom 
arrived at by the Divisjonal J in another case 
to houses in the abadi of the village, he does 
not apply his mind to the pomt &nd his procedare 
Mir acai 


INDIAN 


GASKs. (1915 


Second appeal from the decree of the 
District Judge, Amballa, dated the 16th 
February 1914, affirming that of the Munaif, 
first Olass, Ambella, dated the lst May 1913, 
decreeing the claim. 

Mr. Nand Lal, for the Appellant. 

Rei Bahadur Pandit Sheo Naratn, for the 
Respondent. , 


JUDGMENT.— This was a suit by Musam- 
mat Basanti, plaintiff-respondent, for posses- 
sion of a shop sold: to her by Ganpat, a 
non-proprietor in Bahyal village. Defend- 
ant-appellant is a proprietor who took posses- 
sion of the house. The main question at 
issue was as to the right of the proprietors 
to object to alienations by non-proprietors. 
The case was heard along with two others in 
which the appeals lay to the Divisional 
Judge. In those cases the proprietors 
were the plaintiffs and their suits were ' 
dismissed by the first Court. The learned 
Divisional Judge on appeal found against 
the proprietors, on the ground that they 
had acquiesced in the defendants’ possession. 
He also recorded oertain findings as to the 
customs prevalent in the village, one being 
that proprietors can object to future aliena- 
tions by original mnon-proprietors, but not 
to those by non-proprietors .who have derived 
their title by sale and have been lulled into 
a sense of security of title. 

In the cass out of which the present 
appeal arises the appeal lay to the District 
Judge, who accepted the finding of the 
Divisional Judge as to the above custom, and 
holding after a remand that Ganpat was 
not an original non-proprietor but had 
derived his title by purchase, dismissed the 
appeal of the proprietors, the first Oourt 
having decreed plaintiff's claim. 

In second appeal it is urged that the lower 
Appellate Court should have decided the 
question of custom independently. 

Pandit Sheo Narain for respondent says 
the District Judge was entitled to adopt 
the finding of a superior Oourt. Perhaps he 
might have been entitled to do this and I 
am not sure that I should have interfered 
had I been ‘satisfied that he had applied 
his mind to the point and to the reasoning 
of the Divisional Judge. But there is 
nothing in his judgment to show ihat he 
had done this. Another objeetion to the 
proeedure adopted by the lower Appellate 
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Court is that there was no necessity for the 
Divisional Judge to come to any finding on 
the question of custom, and his finding was 
a mere obier dictum and under the circum- 
stances not of very much value. 

Pandit Sheo Narain also argues that as 
Ganpat was in posseasion for more than 12 
years after the sale to him, he acquired an 
absolute title and could transfer the shop to 
any one he liked without the consent of the 
proprietors. 

This argument appears to be quite a new 
one. Plaintiff never urged that Ganpat had 
acquired an absolute title by adverse poases- 
Bion. He may have been & full owner 
according to the custom of the village, but 
if the custom is against him, Ido not see 
how his position could be better than that of 
any other non-proprietors. 

The appeal is accepted and the order of 
the lower Appellate Court being set aside, 
the case is remanded to the Senior Nub- 
ordinate Judge for re-decision of the appeal. 
Stamp in thia Court to be refunded and other 
costa to be costs in the case. 


Appeal accepted. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Szooxp Огуш, Arrear No. 24 or 1918. 
February 26, 1914. 
Present:—Mr. McOoll, A. J. C. 

NGA PO AND ANOTHER—P LAINTIFFB— 
APPELLANTS 
versus 


NGA SO PE—DarsaxDANT— Ha8PONDRXT. 

Limitation Act (IX of 1008), Sch І, Ast. 142— 
Possession within 12 years of suit—Undisturbed posses- 
mon-—Discontnuanos of possession, 

In a suit for ejectment of a trespasser from 
certain land allowed to remain fallow for many years 
by tfe owner, the defendant pleaded that the land 
had been waste land for 40 years and he cleared 
the jungle mth e permission of the Thugyi and 
was in occupation: 
Held, that the pall waa poser’ by Article 142 of 
the first Schedule of “the Limitation Act and the 
plaintiffs must prove that they were the rightful 
owners and were in possession at some time within 
12 years before the suit. 

Discontinuance of possession means an eban- 


, ёйипеп& of poaseasion by one person followed ` 


by the actual possoasion of another person. 
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Mr. О. G. 8. Pillay, for the Appellants. i 

JUDGMENT.—The  plaintiffa-appéllanta 
sued for possession of some land, alleging that 
they had allowed it to remain fallow fbr many 
years, that in 1271 the defendant-respondent 
entered upon it without their permission and 
worked it, that they protested, whereupon he 
promised to pay rent, that that year he only 
offered one basket of paddy as rent though 
they demanded five, that the next year he 
refused to pay any rent at all, that the lease 
was then determined and that in 1273 the 
defendant-respondent again entered upon the 
land without their permission and refused 
to give it up. 

The defendant-respondent pleaded that the 
land had been waste lind for 40 years, when 
he entered upon it and oleared the jungle with 
the permission of the Thugyi. He denied 
heving attorned to the plaintiff-appellant. 

The Courts below having held that the suit 
was time-barred under Article 142 of the first 
Schedule of the Limitation: Act, the plaintiffs. 
appellants have come up to this Oourt in 
second appeal. 


The first Oourt relied on Mg. Nywn v. 
Ma Мут Zan (1), but as the facta 
of that case are not very fully set out it is 
difficult to say how far it is a parallel case 
and I think Mr. Burgess’ dictum, “if the land 
was left unworked for 41 years the plaintiffs 
or their predecessors presumably relinquished 
possession," is open to question. A landowner 
is under no obligation to cultivate his land, 
though of course if he allows it to remain 
uncultivated more than а certain number of 
years he is liable to be assessed to revenue at 
full rates instead of at fallow rates. The 
suit no doubt was governed by Article 142, 
but the appellants alleged disposseasion in 
1271 and again in 1978. What they had to 
prove, therefore, to show that the suit was 
within time was that they were in possession 
in 1271. Now the rule is that when no one 
exercises active dominion over land the pos- 
session remains with the rightful owner: 
Rasah Isecelanund Singh v. Musammat 
Basheeroonissa (2), во that if the plaint- 
iffs-appellanta showed that they were 
the rightful owners and they had once been 


. in possession, it would be presumed that that 


(1) U B. R. (1892-96) IT, 375. 
(2) 16 W. R. 102, . 
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possession continued right down to 1971 if it 
eppefired that their possession bad nat been 
interrupted ИП Шеп, It was of course open to 
the defbndant-respondent to prove that the 
plaintiffs-appellante! possession had been 
‘interrupted and then the presumption that 
‘they were in poaseasion in 1271 would have 
been rebutted, but no such evidence waa 
given. The evidence given by the defendant- 
reapondení's witnesses was tothe effect that 
the land had been lying. waste sinse the 
annexation. Inview of the defenne set up 
and the absence of rebutting evidence, I ооп. 
sider that the evidence of the 9nd pleintiff- 
appellant and that of the witness Mg. Kaw, 
together. with an entry in a revenue гаар, ів 
anfficient evidence that the plaintiffs-appel- 
lante are the rightful owners and the ev-dence 
of the witness Mg. Swe to the effect that 
he worked the land as plaintiffs-appe_lants’ 
tenant for two years about the time cf the 
annexation of Upper Burma is sufficient evi- 
dence that the plaintiffs-appellanta were in 
possession then, and they must be held to 
have continned in possession until they were 
disposagssed. by the. defendant- respor dent. 
There was no и of possession. 

“Discontinuance means an abandonment of 
possession by one person followed by the 
actual possession of [another person.” Star- 
ling’s Indian Limitation Act, 5th Edition, 
p. 402. 

The decrees of the Courts below arə set 
aside and the plaintiffs-appellanta wl be 
given в decree for possession with all costs. 

Appeal allowed, 





OALOUTTA HIGH COURT. . 
Frest Огуп, Arrear No. 343 or 1911. 
July 20, 1914. 
Present:_Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachcroft. 
OHOTA BAHIRA SAHEBA-- DEFENDANT 
No. 1—ÀPPALLAXT 
versus ` 


PURNA OHUNDER CHAUDHURI xD 


OTHBRS—PLAINTIFRG— RESPONDENTS. 
Pachets Raj—Fomily  cumom— Maéulenamcs crant, 
nature of—Impartible estate, alienahility of —KEqw tabla 
interest, valuo of—Putnindar wader grantor of mair- 
панов — Grantor, right of, agamet grantec—Tronafer 
of Preperty Act (IV of 1882), э. АЗ, scope af. 
Acoarding to the family custom in the Pachete Вај, 
a maintenance grant tothe members ofthe На] is 
not absoluto in ita nature like gift, but lasta only for 
‚ khe life-time of the grantee, and ib is entirely optional 


with the muocessor of the grantor to resume ог 
confirm the 

It is only where а custom in restraint of alienation 
is not proved that an impartible estate is allenable, 

Udaya v. Jadub, 8 О. 100;8 L A. 248; 4 Ваг. P. О. 
J 200; 5 Ind. Jor. 552, Bartaj v. Deoraj, 10 А. 272; 
15 1. A. 61,5 Sar P.C. J. 1388; 13 Ind. Jur 218 and 
Venkata Surya AMohipati Rama Krishna Rao v. The 
Court of Wards, 22 М. 888; 26 T. A. 88; 8 О. W. N. 415; 
9 AL L. J. Sup. p. 1, reforred to. 

If the transferor himself has once booome entitlod 
to a valid estate in the land, the transferee’s equity 
would attach upon it in the hands of all persons 
claiming under the transferor otherwise than fora 
purchase for value without notloe, 
the Pachete Бај, after haring grant- 
ed certain villages to the defendant for her main. 
tenance, created a paini in favour of the predecessor 
of the plaintiff on the allegation thatthe grant had 
been resumed. Tho maintenance grant, after the 
death о? the grantor, was not resumed by his 
successor. The plaintiff filed a suit for ejectment of 
the dofendant on the ground of 

Held, that tho suit was not main ble for want of 
title, and that sootion 43 of the Transfer of 


-Aot was nob appHoable, insamuch as the section 


the doctrine of titio by estoppel and 
applied only where в person erroneously represented 
that he wes authorised to transfer certain immoreable 
property. 

Appeal against the decree of the Subordi- 
nate Jgdge of’ Manbhum, dated the 26th 
June 1912. 

Dr. Rash 'Behary Ghose and Babu Lalit 
Mohan Ghose, for the Appellant. 

Babus Dwarka Nath Chakravarii, Mohini 
Mohan Ohatterjes and Hem Ohunder Mookerjee, 
for the Respondents. 


JUDGMENT.—The subject-matter of 
the litigation, which has culminated in 
this appeal, consists of eight villages included. 
in the Pachete Raj іп the District of 
Manbhum. Їп or about the year 1855, 
Nilmani Singh, the then holder of the Raj, 
granted iheso villages to his paternal aunt, 
Poncham Kumari, the first defendant in 
this suit, for her maintenance. On the 6th 
December 1878, Nilmani Singh, granted в 
puini of the same "villages to Jaychandra 
Ohaudhnri, now represented by the plainjffs, 
on the allegation that the maintenance grant 
had been resumed. The puinídar was un- 
able to obtain possession, as the villages 
had not in fact been regumed, and the first 
defendant was still in occupation. The 
putmdar in 1879 sued to eject. the first de- 
fendant and persons who bad derived title 
from her, on the allegation that the main- 
tenance grant had lapsed. The Raja who had 
granted the pim was also joined вв а pro 
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forma defendant. The suit. was dismissed 
by the Subordinate ` Judge on the 18% 
October 1880, on the ground that the grant 
waa noi resumable by the grantor during 
the, life-time of the grantee. This decision 
was confirmed on appeal by the Judicial 
Commissioner on the 30th May 1881. But, 
although the putnidar was thus defeated in 
his attempt to obtain possession of the landa 
comprised in the puini, the Raja proceeded 
to realise the рини rent by recourse to the 
summary procedure laid down in the Patni 
Regulation. The puimidar was constrained 
to deposit the рин rent undet protest, 
and onthe 219 April 1887, he instituted 
a suit to obtain a refund of the amount de- 
posited under compulsion of process of law 
and also to obtain an injunction to restrain 
the Raja from recourse in future to fhe 
provisions of the Putni Regulation for 
summary realisation of the putni rent. The 
suit was decreed by the Subordinate Judge 
on the 20th March 1888. On appeal to this 
Court, the dearee of the Subordinate Judge 
for refund of the amount deposited was 
confirmed on the 22nd’ January 1889, but 
the” order for injunction was withdrawn, ав 
it had not been properly framed and was 
also considered needless for the protection 
of the plaintiff. Since the date of this 
decision, the puimidar has not paid rent to 
the holder of the Rsj, as he has not, been 
able to obtain possession of the villages 
comprised in the pum. Raja  Nilmoni 
Singh, the grantor of the putni, died in 
August 1898 and was succeeded by his son, 
Raja Harinarayan Singh, who died in or 
about January 1908 and was succeeded by 
his son, Raja Jyotiprosad Singh. The plaint. 
iffs, who are the representatives-in-interest 
of the original puinidar, commenced this suit 
on the 22nd July 1910, to eject the first 
defendant as also persons who had derived 
title from her on the ground that they were 
trespassers, as the maintenance grant had 
lapsed on the death of the grantor, Кеја Nil- 
moni Singh, in August 1898. The oldim ів 
founded on the allegation of the existence 
of an immemorist family oustom in the 
Pachete Raj that the eldest son of the Raja 
succeeds to the Raj, that the other sons and 
relations of the Raja receive maintenance 
according to their rank and -position, and 
that on the death of the grantor or grantee, 
the maintenance property is resumed, Tho 


Raja repudiated the claim of the plaintiffs 
and asserted that, according to oustom, the 
Raja was ab liberig to resume or , confirm 
& maintenance grant made by his predecessor, 
that it was entirely optional with him and 
was in no way obligatory. He added that 
his father had not resumed the grant made 
to the first defendant, and that he himself 
had no intention to resume the grant. The 
first defendant also resisted the olaim on 
the ground, amongst others, that according 
to family custom, maintenance granta were 
not resumsble during the life-time of the 
persons entitled to maintenance. The Sub- 
ordinate Judge has held that the mainten- 
ance grant in favour of the first defendant 
came to. an end on:the death of the grantor, 
that his successor became: entitled to resume 
the grant although the grantee was alive, 
and that the plaintiffs, аз puinidars from 
the grantor, were vested with the right of 
resumption. In this view, the Subordinate 
Judge has decreed the suit. The first 
defendant has appealed to this Oourt, and on 
her behalf the desision of the Subordinate 
Judge has been challenged on three grounds, 
namely, first, that the question of the nature 
of the title acquired by the first defendant 
under the maintenance grant is res judicata; 
secondly, that the alleged custom, whereby a 
maintenance grant gomes toanend on the 
death of the grantor, has not been proved; 
and, thirdly, that the plaintiffs have not 
acquired a title under thia puni to obtain 
possession of the villages during the life- 
time of the first defendant. 

The determination of the first question 
depends upon the scope of the controversy 
in the litigation of 1878 and of the actual 
decision therein. At that time, the grantor 
and grantee were both alive. Tho issue ` 
raised was, whether the maintenance grant 
of the villages in suit was or was not re- 
sumable by the grantor during the life of 
the’ grantee. The question thus pub in 
iasuo was answered: in the negative, against 
the contention of the then plaintiff. The 
question now in controversy, namely, whether 
after the death of the grantor the main- 
tenance grant may be resumed by his suc- 
cessor during the life of the grantee, did 
not and could not arise in the previous suit: 
such a question could arise only after the 
death of the grantor. The  Suberdinate* 
Judge expressed the opinion that a grant 
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of lands for the maintenance of any person 
continues presumably for the life of the 
grantee,,and that the then plaintif had 
failed to discharge the onus which lay 
upon him to prove that the grant was resum- 
able at pleasure. The Judicial Commissioner 
held that there was no proof of a custom of 
resumption by the grantor during the life- 
time of the grantee. It is plain, conse- 
quently, that the decision in the anit of 
1879 was rested on the ground that the 
grantor himself was not competent to 
resume the grant during the life of the grantee. 
This does not conclude in any way the 
decision of the question raised in this suit. 


The determination of the second question 
depends upon the evidence of family- custom 
on the record. The plaintiffs have examined 
one of themselves as the solitary witness in 
support of their claim. This person, who 
gives his age as thirty-seven years, asserta 
that the family custom of the Raja of 
Pachete is that maintenance grants are 
resumed on the death of the grantar or 
grantees. This statement does not prove 
that every maintenance grant made in the 
Pachete Raj comes to ап end on the death 
of the grantor. But it is plam that the 
evidence of this witness js otherwise value- 
less. He ів inno way connected with the 
family, and, when cross-examined ав to the 
source of his knowledge of the alleged 
custom, he stated that he had heard of the 
family custom from assertions made by 
Raja Harinarayan Singh in several suits 
brought by him for khorposh (ie, for re- 
sumption of maintenance grants). No 
foundation, however, has been laid for the 
reception of ascondary evidence of statements 
made by Raja Harinarayan Singh; and the 
pleadings or depositions in which the alleged 
statements were made should have been pro- 
duced. Apartfrom this, the statements of the 
witness are so vague and indefinite that no 
reliance can be placed thereon. He is un- 
able to state with regard to different suits 
for resumption, whether there were any 
written grants in those cases, ar even ‘the 
decisions given by the Courts. The testi- 
mony of this witness is wholly insufficient 
to establish the alleged custom. Reference, 
however, has been made to two suits relat- 
eing to maintenance grants in the Pachete 
Вај, décided by the Sadar Dewany Adalst in 
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1837 and 1840: Punchum Koomaree v. Guru- 
naratn Deo (1) and Gurunaratn Deo у. Unund 
Lal Singh (9). The litigation in the second 
caso was ultimately taken up to the 
Judicial Committee of the Privy Council: 
Anund Lal Singh v. Gurrood Narayun Deo 
(8). In the first of these cases, the anit 
was brought for the recovery of a main- 
tenance grant made by a Raja of Pachete 
in favour of his daughter, the plaintiff. 
The Court of first instance held that the 
allowance to daughters was usually 
discontinued on their marriage, unless their 
husband should prove unable to support 
them, and that consequently the plaintiff, 
who had been married to the son of the 
Raja of Nagpur, had no claim for main- 
tenance onthe Pachete Бәј. On appeal, 
the Sadar Dewany Adalat confirmed this 
view, and added the following observation: 

“The estate of the Raja of Pachete is 
one of those of the nature adverted to in 
Regulation X of 1800, which devolves 
entirely on the next heir of the reigning 
Raja, who, moreover, according to the 
family usage as established by evidence, 
has the power of revoking and cancelling 
all grants made by his predecessor, tho 
power of making such grants being restricted, 
in regard to the period of the grant, to the 
life-time of the grantor.” 

In the second case, the suit for resump- 
tion of the maintenance grant was brought 
by в successor of the grantor against the 
representative of the grantee; the grantor 
and grantee were both dead at the date of 
the institution of the suit; consequently, 
no question could arise as to any family 
custom which might entitle the successor 
of the grantor to resume a maintenance 
grant from the grantee during the life-time 
of the latter. The suit was brought by 
Gurngr&in Deo, who had succeeded to the 
Pachete Raj, to recover Kkhorposh from 
Anandalal Singh Deo. The property lead 
been granted by Manilal, a predecessor of 
the plaintiff, to Kanchanlal, a predecessor 
of the defendant on the 26th July 1775. 
One of the questions. in controversy 


(D (1887) 8 Mac. Sel. Rep. 166; 7 Ind. Dec. (o. s.) 
(3) (1840) 6 Mao. Sel. Rep. 854 7 Ind. Dec. (o. в.) 
UU 631.4. в 1 Bar. P. О. J. 890; 18 Eng. Rep, 
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between the parties was whether the grant 
was absolute or was only for purposes 
of maintenance. The Oourt of first 
instance found in favour of the 
defendant and dismissed the suit. Upon 
appeal, the Sudder Court (Mr. Rattray) 
confirmed the decree of the Provincial 
Court. An application for review was 
granted, and the appeal re-heard, with the 
result that Mr. Rattray, the Judge, who had 
heard the appeal in the first instance, decreed 
that his former decision should be reversed, 
while his colleague, Mr. Dick, held that the 
original decree was correct and shonld be 
affirmed, The third Judge, Mr. Lee-Warner, 
to whom the appeal was referred, held that 
the second decision of Mr. Rattray was cor- 
rect. The consequence was that the first 
decision of Mr. Rattray stood cancelled and 
the suit and sppeal were decreed. Tha 
defendant preferred an appeal to the Judicial 
Committee, which was dismissed on tha 
ground that the grant was not absolute but 
for maintenance snd hed lapsed after the 
death of the grantee. There was no adjudi- 
cation—in fact, there was no occasion for any 
investigation of the question—that the suc- 
cessor of the grantor of a maintenance grart 
was entitled to resume it on the death of the 
grantor during the life-time of the grantes. 
Stress, however, is laid upon the following 
passage from the second judgment of 
Mr. Rattray: “Lt is placed beyond doubt that 
by the ancient custom of this family, the 
reigning Raja is succeeded by his eldest son 
and that the other sons as well ав the minor 
branches of the family receive merely an 
allowance for their subsistence; and further 
that the successor to the Raj has full power 
to annul, cancel, alter, modify, or confirm 
the arrangements of his predecessor, as to 
him may seem fit.” This statement is en- 
titled to weight, subject to the important 
qualification that the matter in controversy 
between the parties did not raise directly or 
indirectly the question of the right of the 
successor of the grantor to cancel, modify or 
confirm a maintenance grant during the life- 
time of the gramtee. When the case was 
taken to the Judicial Committee, Lord 
Langdale observed that the appellant, who 
claimed under the grant, had admitted that 
a grant for maintenance ceased with the hfe 
of the grantor; consequently, if the grant 
was not absolute but for maintenance, the 


> 
. 


е 

appellant had по title. It cannot Бе dis- 
puted that the fact that both the grantor and 
the grantee were dead at the dgte of the 
institution of the suit, takes away from the 
value of the decision for our present purposes. 
It cannot be treated as a judicial determina- 
tion of the existence of the custom in в case 
in which the question arose directly for 
investigation. Atany rate, the decision of 
Mr. Rattray does not show that a main- 
tenance grant necessarily lapases upon the 
death of the grantor. Consequently the 
two litigations, on which reliance is placed, 
do not really carry the case of the plaintiffs 
beyond the oral testimony of the solitary 
witneas cited by them; these cases show at 
most that а grant for maintenance may, after 
the death of the grantor, be resumed or 
confirmed at the choice of his successor; but 
it is entirely optional with him to resume or 
confirm the grant; there is no evidence to 
show that it is obligatory upon the successor 
of the grantor to resume the maintenance 
grant. This view is supported by the evi- 
dence of Khudu Lal Singh, the paternal 
cousin of Raja Nilmoni Bingh. This witness 
has heen examined on behalf of the defend- 
ants, and describes the family oustom of the 
Pachete Raj family in the following terms: 
“Khorposh granted to junior members of the 
family are enjoyed by the grantee till her 
life, but if the grantor dies, his successor can 
resume the khorposh if he likes; he has the 


. option of resuming the khorposh, or allowing 


the khorposhdar to enjoy the khorpush pro- 
perty till hia or her death.” In croas-examina- 
tion, he states that the khorposh grant is 
liable to resumption on the death of the 
grantor or grantee. He then proceeds to 
enumerate instances of khorposh grants which 
had been resumed on the death of the grantor, 
and also of grants, which were not so 
resumed. In our opinion, the plaintiffs have 
failed to establish that by custom & khorposh 
grant under the Pachete Raj lapses upon the 
death of the grantor, and the lands revert 
forthwith to the Raj; on the other hand, the 
evidence indicates that such maintenance 
grants continue during the life-time of the 
grantees, but that if meanwhile the grantor 
dies, they are liable to be resumed at the 
choice of his successor; it is entirely optional 
with him to resume the grant or to allow the 
grantee to continue to enjoy the epropert$ 
during his or her life-time, Reliance, however, 
. 
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haa been placed upon the decisions in Bent 
Pershad Kosri v. Dudhnath Roy (4), Ram 
Chandra v, Jogendra Nath (5) and Jaganna- 
. dha v. Pelda Pakir (8) to show that a grant 
for maintenance prima facts ceases with the 
life of the grantor. These cases are of no 
assistance to the plaintiffs, who set up a 
special family custom and can succeed in their 
claim only upon proof of such custom. On the 
evidence, they have failed to prove the alleged 
«custom, while there is good ground for the 
view that a maintenance grant in the Pachete 
Raj ia for the life of the grantee, but is liable 
to be resumed by the successor of the grantor, 
should the latter die during the life-time of 
the grantee. Inthe present instance, Raja 
Harinarayan Singh, who succeeded to the Raj 
after the death of the grantor, never resum- 
ed the villages, while his successor, the present 
Raja, has expressly stated that he has not 
resumed and does’ not intend to resume ће 
khorposh villages. In these circumstances, 
the plaintiffs cannot succeed om the hypo- 
thesia that the first defendant became a 
trespasser the very moment the grantor died. 
Fhe determination of the third question 
involves the solution of the problem, whether 
the plaintiffs have acquired в title to oject the 
defendants under the putni granted to them 
by Raja Nilmani Singh Deo on the 6th 
December 1878. For this purpese, it is 
assumed that the preni was validly created, 
on the principle that an impartible estate is 
not inalienable, umless a custem in restraint 
of alienation is proved: Udaya v. Jadub (7), 
Sartaj v. Deoraj (8), Venkata Surya Mahtpati 


- Rama Krishna Rao v. Fhe Court of Wards (9). 


The plaintiffs then rely in substance upor 
the doctrine: of title by estoppel, recognised 
in section 43 ef the Transfer of Property 
Act. That section enacts as follows: Where 
& person erroneeusly represents that he is 
authorised to: transfer certain immovenble 
property and professes to transfer such pro- 
perty for consideration, such transfer shall, 
at the option of the transferee, operate on 
apy interest, which the transferor may 
goquire in such property at any time during 
(4) 27 О. 166; 261 A 216, 4 0. W.N 274 
‘ aie 


6) 4 М. 871. 
(Т) 81. A 248, 8 О. 199 (P. C); 4 Bar P. O.J 290, 


, Sind Jur. 552 


(8) 15 I. A. 51; 10 A. 272; Б Баг. Р.О, J. 189, 12 
Ind. Jur. 218. _ 
(9) 26L A 88; 22 M. 888; 8 C, W, N. 4159 М. 1. 


Jj. Sup. p. 1 s 
ә 


which the contract of transfer subsists.” Tt 
ів plain that this section, construed acecérding 
to its terms, does not assist the pistintiffs. 
Nilmani Singh did not erroneously represent 
that he was authorised to grant the putni; 
he was competent to grant the putni, subject 
to the interest of the maintenance-holder, 
which could not continue in any event beyond 
her life-time. Bot when he granted the putni 
he stated what was not true, namely, that the 
maintenance grant had been resumed; ns a 
matter of law, he was not competent to resume 
the maintenance grant unless he survived 
the grantee; ав а matter of fact, he had not 
resumed the grant. The condition mentioned 
in the first portion of section 49 is thus not 
fulfilled. The second part of the section 
provides that the transfer operates on such 
interest as the transferor may acquire in the 
property at any time during which the 
contract of trauafer subsists. This condition, 
also, is not fulfilled, because the rights of 
Nilmani Singh in the property remained 
what they were before the grant of the putni, 
they were not enlarged аі any time after 
the grant of the putini and before his death. 
It is conceivable shat if his rights had been 
enlarged, say, by the death of the grantee of 
the maintenance right, the pxtntdar might 
have been entitled to the benefit, not only 
against him but algo against his heir, though 
there 13 authority to the contrary. Lord 
St. Leonards in hia treatise on Vendors and 


. Purchasers ('862, page 385, Chapter IX, 


section 2, paragraph 91) observes as follows: 
“Tf a mansell an estate to which he hag 
no title, and after the conveyance acquires 
the title, he will be compelled to convey it 
to the purchaser: Carns v. Mitchel (10). But 
this is said to be a personal equity attaching 
on the conscience of the party and not descond- 
ing with the land; and, therefore, if the vendor 
do not in his life-time confirm the title, 
and the estate descend to the heir-at-law, 
he will not be bound by his ancestoms 
contract: Morse v. Faulkner (11); Carleton v. 
Leighton (12); Bensley v. Burdon (13); Murrell 
v. Goodyear (14). This opinion, l:owever, 
deserves great consideration.” It is worthy 


10) ч) 10 Jur. 900 at p. 012; 15L І. Ch 287. 
11) (1782) 1 Anst. 11; 8 Swan. 4299; 86 Eng. Hep. 
988. 


(13) Hee 8 Mer. 667,86 E В 25 - 

18) (1626) 2 Sim & Stu 510, 4 C. J (о. в) Oh 

164 25 R. В. 258, 57 Е. В 444 

Me) 1859) 2 Giff, 51 8 Jur, (к, s.) 01, 08 5. В. 22, 
е 
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of note that the decision in Morse v. Faulkner 
(11) had been doubted by Sir Edward Sugden 
himself, when he was Lord Chancellor of 
Treland, in Jones v. Kearney (15), where, he 
observed that no good reason could be given 
why a contract should be binding upon the 
ancestor and not upon the heir. In that 
case, the seller had acquired the title after 
the conveyance, but he died before the 
conveyance could be perfected. The contract 
could have been enforced against the seller, 
and yet it was doubted, whether the remedy 
was available against the heir, althongh Sir 
Edward Sugden did not share the donbt. 
See Trevivan v. Lawrence (16). The distinc- 
tion, for which’ Sir Edward Sugden could 
856 no good reason, may be regarded as 
unsound on principle, for as Bigalow observos, 
(Estoppel, 6th Ed., pages 459 and 479) the 
heir of the transferor in such a case is 
rightly bound by the same estoppel as the 
transferor himself, becausehe takes without 
value &ud no injusticais done to him; he is 
bound as & privy because he geta the estate 
without cost, and it is right, therefore, that 
he sbould stand in the situation af his an- 
cestor. -The true ruló may accordingly be 
taken to be that if the transferor himself 
has once become entitled to a valid estate 
in the land, the transferee’s equity would 
attach upon it in the handa of all persens 
claiming under the transferor otherwise than 
for a legal interest by purchase for value 
withont notice ‘ef. Specific Relief Act, 
sections 18 and 27, Smith v. Osborne (17): 
Bridgwater's Settlement, In re; Partridge у. Ward 
(18); Taylor v. Wheeler (19); Jennings v. Moore 
(20); Martin v. Seamore (21); Holroyd v. 
Marshall (22); Tailby v. Oficial Receiver (23) ]. 
Tosvoid misapplication of this prinaiple, it is 
useful to bear in mind the successive steps of 
the process of reasoning by which the result is 


(20) озере & War. 18464 p. 159; 1 Con. & 
.84 4 Ir. Eq B 74, 58 R R. 240. 
0) 005 вае мо виа 258, 87 Е. В. 1008. 
(17) (1857) Ө H. L. O. 376; 8 Jur. (x. в) 1181; 6 W. 
R. 21, 10 Е R. 1840, 108 В В. 161. 

(18) (1010) 2 Oh. 842, 79 L. J. Oh 746 108 L. Т. 
431 


2) 1706) 2 Verr” 565; 23 E. R 048. 
20) (1706) 2 Vern. 609, 23 Е. R. 096. 
21) 1670) 1 Oh. Cas 170 

(22) (1862) 10 Н L. О. 101; 88 L. J. Oh 198, 9 Jur. 
(x в) 218, 7 L. T. 172; 11 W. R. 171; 188 R. В. 108; 
ll H. R #09. 
(23) (1888) 18 A C. 523; 58]. J Q. B. 76; 60-1. T. 
162; 87 W. R, 513, 





reached ; flr, & contract by X, for valuable 
consideration to assign property io ЪЗ aoquir- 
ed by him, whether itis expressed as a 
contract or whether it takea the form of an 
immediate. assignment, merely binds X 
personally until the property comes into 
existence ; secondly, when Х acquires рго- 
perty which comes within the scope of the 
contract, that property is bound ; X becomes 
a trustee of it for the assignee, who acquires 


an equitable interest therein; and itis not, 


necessary that any fresh act should be done 
by X to perfect such equitable intereat of the 
assignee ; thirdly, the interest acquired by 
the assignee in after acquired property when 
itis &oquired, is an equitable interest; as 
such itis nob available against a purchaser, 
for value without notice of a legal interest 
in the property. This analysis showa that 
the rule has no application to the present 
case. Неге, the grantor of the putni never 
acquired the right to resume the maintenance 
villages ; consequently, the position ія not 
precisely what it would have been, if the 
right had accrued to him and the putmdar 
had sought to obtain the benefit thereof as 
against the heir. The right toresume the 
maintenance villages accrued for the first 
time to Harinarayan Singh who succeeded to 
the Raj on the death of Nikmani Singh. 
On what -principle, can it be held that he 
was bound to exercise his option for the 
benefit of the putnidurP То affirm the 
proposition that ha was so bound is to hold 
that the Raja for the time being may take 
away the option of his successor and deter- 
mine that his choice is to Be exercised in 
& particularmode. Weare of opinion that 
the reasonable view of the rights of the 
parties is to hold that the successor is free 
to exercise his option and to dertermine 
whether he will or will not resume the 
maintenance lands; if he resumes, the 
puimidar obtains the benefit: if he does not, 
the puinidar has to await the termination of 
the maintenance grant by the deathiof the 
grantee. The plaintiffs have. contended that 
this conclusion - places them at an unfair 
disadvantage; butwe are not satisfied that 
they have any real grievance. They sued the 
Raja and obtained an order for suspension 
of the гөп}, во long as they are not placed 
in possession. No doubt, they id a 
premium for the putni, for wii un 

haye not yet obtained any eue 

9 


+ 
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benefit; bui when they found they could not 
get -poaSession, they might have sued 
either for suspension of rent till they could 
ges possession or for cancellation of the 
lease and for refund of the premium; they 
deliberately chose the smaller measure of 
relief and were content with temporary 
suspension of rent. In our, opinion, the 
suit is premature, as the title of the first 
defendant had not terminated st the date of 
dts institution. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
andthe suit dismissed with costs in both 
the Courts. : 

Appeal deoreed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
MiscgLLANROUS Ürvin ApPrAu No. 7B or 19138. 
. December 6, 1918. 

Present: —Mr. Hallifax, A. J. O., and 
Mr. Mittra, Offg. A. J. C. 
SHRIRAM акр OTHRRS—PLAINTIFEFS— 
APPELLANTS 


versus 
OHUNNI LAÀL-—DariDAXT— RESPONDENT. 
Partnership suet—Court epis to pass decree for 


тоот ае ul сане асоотайы to 
атомы fownd des after preliminary deorse—Cowrse 
of appeal to be determined by amended valuation. 
ip salt the fact that the amount 
1 


the Otvil Procedure Oode, 1882, and an appellate 


If the order for amendment is complied with by 


the plaintHf, the eourse of appeal will be determined 
by the valuation of the amended plaint. 


Miscellaneous appeal against the order of 
the Subordinate Judge, Khamgaon, dated the 
16th September 1912. | 

Mr. Е. №. Dillon, for the Appellants. 

Dr. Н. 8. Gour, forthe Respondent. ' 


JUDGMENT .—Thia ів an appeal against 
‘an orda? returning a plaint for presentation 
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to the proper Court. The suit was filed on 
the 3rd September 1902 in the Court of the 
Civil Judge, Akola. A preliminary decree 
under section 215 of the Civil Procedure Code 
was passed on the lOth February 1908 by 
Mr. Dandekar, Civil Judge, Akola, declaring 
the partnership dissolved from the 3rd Septem- 
ber 1908 and directing accounta to be taken. 
The suit was valued at rupees five thousand. 

Against this preliminary decree, an appeal was 
filed (being Civil Appeal No.66 of 1903) in the 
Oourt of the Judicial Oommissioner, Hyder- 
abad Assigned Districts. The Appellate Oourt 
modified insome minor points the directions 
of the first Court regarding the sale of the 
pertmership property, namely, a ginning 
factory. On the 7th September 1905 the 
case was transferred to the Court of the Sub-- 
ordinate Judge, Khamgaon, who had jurisdic- 
tion, under the Berar Oivil Courts Act, 

to try the suit as it was valued (as we have 
already mentioned) at rupees five thousand. 

On the 12th November 1911 the Subordinate 
Judge recorded his findings on certain issues. 
Against these findings an appeal was filed 
to the Court of the District Judge, being 
the Civil Appeal No. 7 of 1911; the thon 
District Judge dismissed the appeal on the 
ground that there was no final decree 
passed up to that time. Accounts were 
taken and on the l6th September 1912 the 
Subordinate Judge found that Rs. 11,926-9-3 

were due to the plaintiffs On this day 

the Subordinate Judge ordered the plaintiffs 
to &mend the plaint, and the plaint was 
accordingly amended and the amount 
claimed in the plaint was shown to be 
Вв. 11,926-9-8 instead of rupees five thousand. 
The Subordinate Judge then returned 
the plaint for presentation to the proper 
Court. Against this order, an appeal waa 
filed before the District Judge. The District 
Judge was of opinion that the memorandum 
of appeal should have been presented to 
this Court and he accordingly returned 
jt for presentation here. The plaintiffs 
have presented the memorandum of appeal, 
in obedience to the order of the District 
Judge, to this Conrt. А 


The first question for determination ів 
whether the appeal against the order of 
the Subordinate Judge, dated the 16th Sep- 
tember 1912, lies to: this Oourt, or to the 
District Court, There is no doubt that if 
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the plaintiffs’ Pleader had not amended the . 


plaint as ordered by the Subordinate Judge, 
tho proper appellate forum would have been 
the District Court, on the principle laid 
down in Olpheris v. Arjundas (1). But here, 
rightly or wrongly, the plaintiffs! Pleader 
amended the plaint, as directed by the 
Subordinate Judge, and on the face of the 
plaint so amended the appeal must lie to 
this Court, inasmuch as the claim is now 
apparently one for more than five thousand 
rupees. 


The next question for decision is whether 
the order of the Subordinate Judge, dated 
the 16th September 1912, is в correct 
order. At the time when he passed the 
‘order, the ruling of this Oourt, already 
referred to, іп Olpheris v. Arjundas (1), had 
not been given. Itscarcely admits of any 
doubt that the suit, if it had been 
instituted in the Subordinate J udge’s Oourt 
with the valuation originally put in the 

plaint, would have been within his compe- 
tence to try. It could be and was duly trans- 
ferred to his file in 1905. In our opinion, 
there would be no dffference in point of law 
as to the Subordinate Judge’s jurisdiction to 
try the suit, whether it was duly instituted 
in his Oourt or was duly transferred to his 
Court, ata time whenthe amount due on 
the accounts was yet unascertained. He was 
certainly competent to go on with the trial 
of the suit. Would the fact that he after- 
wards found that the amount due exceeded 
the pecuniary jurisdiction of his Court, pre- 
vent him from passing a decree for the full 
amount Р We think not. We need not discuss 
this further, as the case of Olpheris v. Arjun- 
das (1) seems to be conclusive on the point. 

There remains for us to consider whether 
the amendment of the plaint ordered by the 
Subordinate Judge was uléra vires or not. We 
have already pointed ont that there was in 
ethis саве n preliminary decree under section 
215 of the Oivil Procedure Oode and an 
appellate decree confirming, and in some 
minor points modifying it. The plaint as 
such may well be regarded as merged in the 
decree. There remained nothing for the Trial 
Court but to carry ont the directions given 
in that decree, as modified by the appellate 
decree. We think it was not under these 


- (1) 33 Ind. Oas. 028, 0 N. L. В. 112. 


circumstances competent to the Subordinate 

Judge to order an amendment of the plaint 

and a re-trial, ignoring his pxedecessor'a 

decree as well as the decree of the Judicial , 

Commissioner, Hyderabad Assigned Districts. 
The result is that the appeal succeeds. 


The orders of the Snbordinaté Judge 
ordering amendment of the plaint and return- 
‘ing the plaint for presentation to the proper 
Court are set aside and the Subordinate 
Judge is directed to dispose of the case 
according to law. The attention of the lower 
Court is drawnto the provisions of section 
11 of the Court Fees Act. The costs of the 
appeal will follow the result We fix rupees 
fifty as legal practitioner’s fee. 


Appeal allowed. 





MADRAS HIGH COURT. 
Вкоонр Огүп, Аврват Nos. 2512 акр 2547 
or 1919, 

January 8, 1915. 
Present;—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Hannay. 

Ix 8, A. No. 2512 or 1912 
THEKKEMANNENGATH RAMAN alvas 
KUNOHU PODUVAL AND отнивя-- 
lst DaFENDANT’S LEGAL REPBEBEKTATIVBB— 
APPBLLANTS 


versus 
KAKKESSERI PAZHIYOT MANAKKAL, 
KARNAVAN ax» MANAGER, RAMAN 
BHATTATHRIPAD AXD OTHESR&— 
PrAmerIEF AND DxresnpawtS Nos. 2 то 89 — 
RESPONDENTS 
AND 
Ix 8. А. No. 2547 o» 1912 
KAKKESSERI POZHIYOT MANAKKAL, 
KARNAVAN лмо MANAGER, RAMAN 
BHATTATHRIPAD - Prammmry 
—APPELLANT 


vertus - 
MALLIYIL VRERAN amp отнивв-- 
Реғвирактв--Биврохрихтв. 

Malabar Law—Redemption af kanom morigage, suit 
for—Previows гый against mortgagor and mortpagec 
deciding title to pores Ros ap ig at sa a 
Covenant for title, breach of—Damages, measure 
Transfer of Pre Act (IV. of р s. 73 (0) — 

incurred in supporting title qf mortgagor, re- 
umbureement for—-Componsation for trees v 
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е 
growth—Malabar Teranls 
1600), «s. 8 (11), 10. 

Where 1р a suit for redemption of a lamom mort- 
gogo by a jami who had paid offs provious mort- 

epagoo with camponsation for improremenis, it 
appeared that the title tothe property had boon 
dooided against tho plaintiff in а provious suit brought 
in the District Munsif’s Court by a third party адап 
himself and the m 

Held, (3) that the matter was res judicaia though 
tho former suit was brought in a Onurt which had no 
jurisdiction over the present suit, 

Pathuma v. Salemamma, 8 М. 83 and Rarganathaw 
Chetty v. Lalehmu Ammal, 21 Ind Oas 15, 25 M. L. 
9 879, (1018) М. W. М. 600, 14 M. L T. 189, folluwod; 

(2) that even if it was not res judicata the dofend- 
nnt and the plaintiff in the present suit having beon 
parties to the former suit, the plaintiff was equitably 
ostopped by reason of the finding in tho previous 
swt from raising tho contention thatthe proporties 
disputod m that suit belonged to him. 

Nallappa Beddi v. Vridhachala Redd, 25 Ind. Oas. 
858; 87 M. 270, followed 

(8) that os tho plaintiff included tho disputod 
Jandsin his demiso to tho defendant, he must bo 
doemod to have givon & covenant for title, 

(4) that tho defendant's statutory right given by 
tho breach of covenant could not be taken away 
oxoept by an oxpress release of such rights by hbn or 
by.uoquiomoenoo of such п very long duration that 
u release could be safely presumed; 

(5) that no question of limitation arises as between 
the m and mortgagees whon aocounts aro 
takon at the timo of redemption; 

(0) that the damages which tho defondnnt sus- 
tained by boing unoblo to got possossion of thoso 
lands should be calculated on tho basis of the presont 
pattom income minus в reasonable interost on the 
sum which he would ‘hare had to pey for the im- 
provements; 

(7) that tho defendant could not olaim any 
reimbursement for expenses incurred in d 
the title of the mortgagor, as it is only 
absence ofa contract to tho contrary” that ae 
claim can be successfully brought, 


(6) thes tho  dofondant was ontitled to oom- 
pensation for improvements under seotions 5 (11) 
and 10 of the Malabar Tenants Improvements Act. 
The compensation due to the defendant’s predecessor 
in the kanom right now vested in and was claimable 
by him irrespootive of the fact that under the old law 
20 compensation was peyable for trees of spontuneous 
growth and the defendant was not obliged to pay any- 


Improvements Act (I of 


thing to tho prior kanomdars for those treos. 


Second appeals against the decree of the 
District Oourt of South Malabar, in Appeal 
Suit No. 45 of 1909, preferred against that of 
the Subordinate Judge of South Malabar at 
Palghat. 


1х No, 2512 or 1912 


. Messrs. T. Е. Ramachandra Азу, А, 
Nigkania Atyar and B. Боне Row, for 
the Appellfnts. 


Messrs. Ü, V. Ananthakrohna Atyer and 
К. P. Govinda Menon, for the Respondent. 

Іх No. 2547 ор 1912 С 

Messrs. C. V. Ananthakrishna Atyar, К. 
P. M. Menon, for the Appellant. 

Messrs. T. R. Ramachandra Atyar, K. P. 
Govinda Menon and Sttarama Row, for the 
Respondents. 

These second appeals coming on for hear- 
ing on the 3rd and 4th November 1914, and 
having stood over for consideration till 16th 
November 1914, the Court delivered the 
following 

JUDGMENT. 


Sapasrva Arrar, J.—These two second ap- 
peals have arisen out of a suit brought by tre . 
joumt mortgagor to redeem Капот mortgage. 
Various complicated questions chiefly relating 
(a): to the details of the properties mortgag- 
ed, (b) tothe тїслагагат payable by the 
mortgagee-tenant, (c) to the damages, if any, 
due to the mortgagee on account of the mort- 
gagee’s inability to get possession of some of 
the mortgaged properties and (d) to the com- 
peusation, if апу, payablg from trees of spon- 
taneous growth to the mortgagee have to be 
dealt with in these two second appeals, one of 
whioh is by the plaintiff and the other by the 
1st defendant’s legal representatives. These 
аке might be thus atated in detail : 

(a) Was the tank situated in theitem 
s Y marked in the Oommiasioner’s plan (and 
described in the mortgage dodument, Exhibit 
A, ав the boundary mark between items 
Nos. 6 and 7 of that deed) included in the 
mortgage demise P 

(b) Has the lower Appellate Court wrongly 
given a decree fur the redemption of that 
tank also, while deciding that the tank site is 
not included in the demise P 

2. (a) Do those portions of the plaint 
morigaged properties which were decided in 
the former Suit No. 147 of 1890 to belong to 
a rival joums (88th defendant in that suit) and® 
which are now-enjoyed by ihe defendants 
Nos. 13, 32, 83, 44,50 and 92, who claim 
to be sub- osaeos of that rival jenmi, really 
belong to the plaintiff ? . 

(b) Is that question res judicata against 
the plaintiff by the decision in that former 
suit P 

(c) Is the plaintiff estopped in &ny other 
manner from claiming redemption of those 
properties P 
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3. (a) Did the plaintiff by including those 
properties in the plaint demise of 1888 cove- 
nant with the 1st defendant that he had title 

` to those properties P 

(b) In case it is found that the plaintiff had 
no title to those properties, is the 1st defend- 
ant entitled to claim damages from the plain- 
tiff on account of the breach of the plaintiff's 
said covenant P 

(c) Had the 1st defendant knowledge on 
the date of Exhibit A of all the facta 
and was there in consequence no right in 
him to rely in his defence on any such cove- 
nant of title P 

(d) Is the lst defendant precluded by 
&cquieacence or waiver from claiming such 
damages Р 

* (e) Is the 18 defendant's claimfor damages 
barred by limitation P If it is not so barred, 
what is the amount of damages to which he is 
entitled ? 

4. (a) Whether the lst defendant has, at 
the instance of the plaintiff, been spending 
16 paras of paddyn year ut the annual 
festival in the temple of the plaintiff called 
Perkorukkikayu, on the understanding that 
the 16 paras should be credited towards the 
michacaram due to the plaintiff P 

(b) Is the 1st defendant entitled to credit 
for the said 16 paras P 

5. (а) THe : yearly: mtchavarain адтөөй 
проп under the plaint demise of 1883, Exhibit 
A, being for the first two years only, the ‘old 
‘michaveram of 168 paras and Rs. 2 worth of 
areca nuts, did the lst defendazt sgree to an 
enhancement of the michararam by 43 paras 
8 narayams and 4 nashis of paddy for the 
remaining years of the term agreed upon by 
the lst defendant. as the Ist defendant ex- 
pected the other properties which he litigat- 
ed for in No. 147 of 1890 to be reduced to his 
“possession P 


(b) Is the 1st istedik therefore, not liable 

d qd the said additional michavaram as he 
able to Bo reduce the other properties 

into his possession Р 

6. Is the Ist defendant entitled to add to 
Jis kanom amount the coats which йе incurred 
jin tho litigation ju the former Suit 
No. 147. of 1890 Y 

(b) Is he precluded from во claiming 
‘the said costs by апу contract to the 
contrary found in the kanom document, 
Exhibit A P 


7. (a) Is the Ist defendant entițled to 
claim compensation under the Malabar Com- 
pensation Act for the value of tho trees of 
spontaneous growth ? 

(0) Is the said claim res judicata by the 
decree in Original Suit No. 147 of 1890 P 


8. Are the plots N3, № аһа №5 in the 
Commissioner’s plan included in the proper- 
ties demised under Exhibit A and is the 
lower Appellate Court in error in к held 

otherwise ? 


(I have formulated only those questions 
which were argued before us, &nd not all the 
numerous questions formulated in the 46 
grounds stated in the two memoranda of 
&ppeals taken together.) 


Questions 1 (a) and (b). The lower Appel- 
late Court has given good grounds for its 
conclusion that the tank situated in item 7 
was not included in the mortgage demise. 
As it is, however, not clear that its decree, 
which modifies the Subordinate Judge’s decree 
by disallowing among other reliefs the com- 
pensation claimed for the tank, makes a cor- 
responding modification in the said Snbor- 
dinate Judge's decree so ав to exclude that 
tank from the properties to be redeemed 
by.the plaintiff, I would direct that the 
‘matter be made clear by vis iia in the 
‘decree to be prepared in this-Court that the 
‘paid tank is exoluded from the properties 
of which redemption ія decreed to the 
plaintiff. I need hardly say that the question 
of the ownership and possession of that tank 
ів left undecided in this guit. 

Becond question. This relates to the 4itle to 
the properties which the lst defendant sought 
to recover as part of the properties demised 
to him by the plaintff under Exhibit A in 
the former Suit No. 147 of 1890 on the file 
of the Valluvanad District Munsif’s Court. 
To that suit the present plaintiff was a party. 
There can be no doubt that that suit was 
conducted bona fda by the present 1st defend- 
ant (as plaintiff) in the interests of both 
himself and the present plaintiff, who was 
‘the 37th defendant‘in that suit. The title 
фо those ‘properties was decided against the 
present plaintiff and the present Ist defendant 
in favour of the 38th defendant in. that 
suit." So far- as those properties were 
concerned, therefore, the matter ig, «Іру * 

rusa. according to the decision in 
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Pathuma v. Salimamma (1) (decided by Sir 
Oharlés Turner,C. J.,and Mr. Justice Muthusami 
Iyer) though that Suit No. 147 of 1890 was 
brought'in the Valluvanad District Munsif's 
Court which had no jurisdiction over the 
present suit whose value is over Rs. 2,500. In 
Pathuma v. Salimamma (1) the learned Chief 
Justice and Muthusami Iyer, J., draw a 
distinction between the competency of a Court 
to decide on the subject-matter directly tn tase 
andthe competency of the same Court to decide 
finally all the questions of fact and law which 
have to be decided in order to arrive at the 
decision on the title to the subject-matier. ‘The 
decisions on such questions of fact and law 
will not be res judicata if the subject-matter 
of the subsequent suit was beyond the 
jurisdiction of the Court which decided the 
first suit. 

But it is argued by the plaintiffs learned 
Vakil, Mr. O. V. Ananthakrishna, Aiyar that 
the decision in Pathuma v. Salimamma (1) 
must be held to have been overruled impliedly 
by the observations of their Lordships of the 
Privy Council in бочи Mandar v. Pudmanund 
Singh (2). Their Lordships’ dictum, though 
obiter, (as their Lordships expressly say that 
it was “not necessary for their Lordships 
to decide the plea of ves judicata”) is, of 
course, binding on us if it is really against 
the ratio of the decision in Pathuma v. 
Sakmamma (1). But as 1 understand their 
Lordships’ decision, it only. criticises an 
objection raised by the respondent’s Counsel 
that the finding of a Revenue Officer ina 


revenue suit on the status of the appellant 


was res judicata in the subsequent suit which 
was not within the jurisdiction of the 
Revenue Officer; and their Lordships point 
out the difference between the wording of 
section 13 of the Civil Procedure Code of 
1877 and the wording of section 13 of the 
Civil Procedure Code of 1882, which Jatter 
introduced for the first time the words ' ‘com- 
petent to try such subsequent suit, etc." It 
must, no doubt, be admitted that the Caleutta 
High Court in Shtho Raut v. Baban Rast (3) 
has interpreted the observation of their 
Lordships in Gokul Mandar v. Pudmanwwd 
Singh (2) as deciding that even the decree 


DET 
2) 290.707 ai p. 715; 4 Bom. 1. Н. 798; 60. W.N. 
82b, РӨТ A 186 (Р.О). 

(8) 96 О. 358; 12 О. W. N. 859, 7 O. L J. 470. 


in the former suit as regards the titleto th? 
subject-matter of that suit is not res judicata 
in the subsequent suit, provided that the 
subsequent suit related not only to the subject- 
matter of the former suit, but also to other 
matters во as to make the total value of all 
the subject-matters in the subsequent suit 
to exceed the jurisdiction of the Oourt which 
tried the first suit. But this Court has 
consistently followed Pathuma v. Saliámamma 
(1), one of the latest cases on this point 
being Rangamatham Uhetty v. Lakshmu Ammal 
(4) decided by Arnold White, О. J., and 
Oldfield, J. As the learned hief Justice 
puta it “although taking all the canses of 
action together, the second snit may be said 
to be outside tbe jurisdiction of the original 
Oourt, «till if the specifio question be within 
the jurisdiction of the original Court and was 
determined by the original Court, ib is no 
answer to aay thet the whole suit was beyond 
the jurisdiction” (of the Court which tried the 
first suit). I, therefore, hold on question 2 (5) 
that the decision in the former suit on the 
title to the subject-matter of that suit is 
res judscata by the decision in that former 
suit given against tfe present plaintiff and 
against the lst defendant. Even if the 
question is not res judicata, the lst defendant 
and the plaintiff having been both partiea to 
the suit No. 147 of 1890, the plaintiff is equit- 
ably estopped by reason of the findingin the 
previous suit from raising the contention 
that the properties disputed in that suit be- 
long to him. The principle on whioh this 
equitable estoppel i8 raised has been clearly 
indicated in the decision of Sundara Aiyar, 
J., and Philips, J., in Nallappa Redds v. Vridha- 
chala Reddi (5). I would, therefore, answer 
question 2 (c) also in the affirmative. 

Having thus answered questions 2 (b) and 
2 (c) against the plaintiffs, it becomes un- 
necessary to consider question 2 (a). 


Coming to the third question with ita sub- 
divisions (a) to (e), the principal point is Whe- 
ther there was a covenant for title given by 
the plaintiff as to the properties olaimed by the 
rival jenms. Section 65, clause (а), of the 
Transfer of Property Act flearly says that "in 
the absence of a contract to the contrary, the 


(4) 21 Ind 15,25 M.L.J.879, (1918) M. W. N, 
600, 14 МГ. L. T. 189. 
. (5) 25 Ind. Cas 888; 87 М. 270, 
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mortgagor should be deemed to contract with 
the mortgagee that the interest which the 
mortgagor profeases to transfer to the 
mortgagee subsists, and that the mortgagor 
has power to transfer the same.” As the 
plaintiff inoludad the disputed lands in his 
demise to the lst defendant, he must be 
deemed to have contracted that he was the 
jenmi of these disputed lands also. The 
question of the knowledge of the mortgagee 
as to the defect of title in the mortgagor is 
irrelevant, as has been held in two recent 
cases in this Court in the analogous ques- 
tions between vendor and purchaser [See 
Ragava Iyengar v.  Samaohariar (6), 
Subbaraya Reddiar v. Rajago;ala Reddiar (7) 
(554 Arunachala Atyar у. Ramasamé Atyar 
8). : 

The sub-question З (е) need not, therefore, 
be answered. 

As regards the question of acquiescence or 
waiver, question 8 (d), their Lordshipa of 
the Privy Oouncil have doubtless held in 
Partab Bahadur Singh v. Gajadhax Bakhsh 
Singh (9) that a mortgagee whose mortgage 
was created in 1851 who lost portions of 
the mortgaged properties in 1853, 1858 and 
1864 by acts beyond the mortgagor’s con- 
trol, cannot claim compensation after having 
acquiesced for 30 years in the diminution of 
his security. But the mortgage in that case 
was executed before the Transfer of Property 
Act came into force and that fact might 
make some difference as is suggested in the 
later case, Abdullah Khan v. Basharat Hussain 
(10), desided by their Lordships of the Privy 
Oouneil. I think that the lst defendant's 
statutory right given by the breaoh of the 
covenant attached to the mortgage transac- 
tion under section 65 of Act IV of 1882 
cannot be taken nway, except by an express 
release of such rights by the lst defendant 
ог by acquiescence of such a very long dura- 
tion that а release can be safely presumed. 

e Ф 


6) 22 Ind. Oas. 42; (1014) М. W. N. 67; 1 L. W. 8. 
7) 28 Ind. Ова. 670, (1014) M. W. N. 876, 15 M. L. 
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(8) 35 Ind. Cas. 018? 27 M. L J. 611; 18 M. L. T. 
897; LL W. 840. 

Ө) 24 A. 521, 201 A. 148 (P. C.), 7 O. W. N. 97. 

(là) 17 Ind. Ова. 787; 35 А. 48 at p. 57; 17 C. W. 
N. 288; 18 M. L. T. 182, (1918) М W М. 181; 17 O. L 
J. 812; 15 Bom. L. B. 452, 25 M. L. J. 91; 40 I. A. 31 
(P 0.). 


In this case, the lst defendant's former un- 
successful litigation of 1890 in respect of 
the disputed lands came to а cl only in 


1897. (See Exhibit X.) This suit was , 


brought in 1905 and the lst defendant, who 
has paid nothing for mtchararam after 1895 
except the 16 paras of paddy annually 
spent for the temple festival, cannot be said 
to have by hia oonducé.relensed his claim 
for compensation for the breach of the 


covenant given by the mortgagor as to his , 


title to the disputed lands. In the case of 
M. V. Sesthihutti v. M. Kunhamtty (11) quoted 
on hia side by the plaintiff's Vakil I find 
that tho mortgage document sought to be 
redeemed was dated in 1871, long before 
the Transfer of Property Act came into 
force, and hence I do not feel pressed by that 
decision. 

As to whether the Ist defendant's claim 
for damages is barred by limitation [part 
of question 3’ (e)] I do not think that any 
question of limitation arises as between 
mortgagors and mortgagees when accounts 
are taken at the time of redemption. [Seo 
Parasurama Pattar v. Venkatachalam Pattar 
(12), decided by Benson and Sundar 
Aiyar, JJ.] f 


The only sub-question remaining under 
this head is, what is the amount of damages 
to which the Ist defendant is entitled 
on account of the breach of the covenant 
[part of question 8 (e)], and this is connected 
with questions Nos. 4 and 5. They mav, 
therefore, all be considered together, 


The Ist defendant practically admits in 
paragraph No. 15 of his written statement 
that theagreement to pay the additional micha- 
varum of 49 paras 8 narayams and 4 nashw of 
paddy per year after the expiry of the first 
two years of the lease term was based on his 
expectation that he would be able to obtain 
posseasion of the disposed properties also at 
or about the end of those two years. 
In other words, it is ptactically admitted that 
the old michavaram of 168 and odd purus 
of paddy (and Re. 2 worth of areca unts) 
which were being paid by the former Калот- 
dars (the  Melappat Tarwad people), 
was the fair amount of michavuram which 


11) B. А. No. 250 of 1914 z 
12) 21 Ind. Cas. 701, 25 M L.J. 561, 


(1010) м, о 
wW N 198. • 
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would have to be paid if the mortgaged lands 
other than the disputed lands had alone 
been given on demise to the Ist defendant. 

. This, to nfy mind, clearly indicates that the 
reasonable compensation which the Ist defend- 
ant oould claim for the breach of the 
plaintiffs covenant to secure title to ithe 
disputed lands was only his being released 
from the obligation to pay this additional 
mtchacaram, of 48 and odd paras annually. 
„І do not think it necessary in this view 
to point out in detail some of the 
fallacies underlying the reasons given by the 
learned Subordinate Judge (the Oourt of 
first instance) for holding that the 1st defend- 
ant is entitled, not only to pay nothing as 
antchavaram but even to get compensation in 
addition from the plaintiff. One point, 
however, might be noted, namely, that the 
learned Snb-Jadge takes the present pattom 
of these disputed lands as the basis of his 
calculation for the ascertainment of damages, 
ignoring the fact that at present higher 
pattom is obtainable owing to the large im- 
provements effected on those lands by the 
former mortgagees, that the Ist defendant 
could not have recovered those lands for the 
enjoyment of the said higher income (assum- 
ing that those lauds belonged to the plaintit) 
without paying large sums as compensation 
for the improvements and that the .damages 
which the 1st defendant sustained by being 
unable to get possession of those lands shout, 
therefore, be calculated on the basis of the 
present patiom income minus the reasonable 
interest on the sums which he would have 
had to pay for the improvements. 


I see no sufficient ground why the 16 
paras which the Subordinate Judge finds to 
have been spent yearly by the lst defendant 
at the plaintiff's request, on the understand- 
ing that it should be credited towards the 
machacaram, should not be so credited towards 
the 168 and odd paras which I have found 
as above to be the michavaram payable by the 
lst defendant to the plaintiff throughont. 
This disposes of the questions of damages and 
michacaram referred to above. 

The sixth question relates to the costa of 
ihe litigation in Suit No. 147 of 1890. In 
Exhibit A, the 1st defendant clearly says that 
he himself will meet all the expenses to be 
ngmed for recovering the properties mentioned 
in Exhib’t A. Section 79, clause (o), of the 


Transfer of Property Act, no doubt, allows 
the mortgagee to spend as much money as is 
necessary for supporting the title of the mort- 
gagor tothe mortgaged property, but it pro- 
ceeds to кау that it is only “in the absence of a 
contract to the contrary” that the mortgagee 
could add such money to the principal of the 
mortgage money. There is found in Exhibit 
A such a clear contract tothe contrary. But 
it is argued for the Ist defendant that the 
litigation whose expenses the first defendant 
took upon himself to bear waa only the 
litigation with the former kanomdars on the 
questions of improvements, michavaram, ete., 
and not а litigation in which he was obliged 
to fight a rival jenmi also. I do not 
think that the contract to the contrary 
found in Exhibit A was restricted to 
litigation in which the jennie title to any 
portion of the property would not be put 
in dispute. The document generally men- 
tions all expenses necessary for recovering 
the properties.” Whether the properties had 
to be recovered through one kind of litigation 
or another, it does not, in my opinion, matter. 
I, therefore, agree with the lower Courts that 
the 6th question must be decided against the 
1st defendant. 


The 7th question relates to the claim 
for compensatien for trees of spontaneous 
growth allowed to the lst defendant by the 
lower Oourts. Madras AotI of 1900, section 
5, clause (1), gays that every}tenant [ "tenant" 
including “mortgagee” under section 3, clause 
(1)] shall be entitled to compensation for 
improvements which have been made by 
him or his predecesdor-in-interest and for 
which compensation has not been already 
paid. Section 10 says (as I understand 


^it) that trees and plants of spontaneous 


growth during the period of the tenancy 
must also be considered as improvements 
made by the tenant, though the compensation 
is to be awarded only on в lower scale than 
for other improvements. Mr. Ananthakrishn® 
Aiyar ingeniously argued that as section 
10 allows the award of compensation only 
for trees and plants spontaneously grown 
duriny the period of the tenanof, the Ist defend- 
ant is not entitled to compensation for 
trees which had begun to grow before 1888 
when his tenancy commenced. Thongh the 
language of sections 5 and 10 of the Act is 
not very happy, I haye no doubt that the 
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compensation due to the 1st defendant's pre- 
decessor in the kanom right now vested in the 
first defendant is claimable by the firat defend- 
nni. In Thupran v. Mamad Kasim Sait (13) 
Sundara Aiynr, J., and myself state ав fol- 
lows: — “T+ is immaterial whether the improve- 
ments were made by the 2nd defendant himself 
or ‘by any other person tn possession before him. 
It is quite sufficient that the improvements are 
onthe land even if they were made by 
some previous occupant, and it was not the 
case of either party that anybody except 
the 2nd defendant was in occupation at 
the time: of the suit.” Further, if the 
construction contended for by Mr. Anantha- 
krishna Aiyar be accepted, the result would 
be that a melkanomdar who is obliged to pay 
after 1900 the compensation for spontaneously 
grown trees to the prior kanomdar cannot 
claim that money when he is himself sought 
to be redeemei by the jenmi afterwards. 
Further, apart from section 10 of the 
Malabar Tenants’ Improvements and Oom- 
pensation Act, the subsequent mortgagee 
who pays в prior mortgagee acquires all the 
rights and powers of ifle prior mortgagee 
under section 74 of the Transfer of Property 
Act. The plaintiff's suit, though it is worded 
as a snitto redeem the kanom in favour 


of the 1st defendant, is in the eye of the law ` 


a suit to redeem the prior kanom also, 
the rights under which have passed to the 
lst defendant by his redemption of the 
said lst mortgage. Now if the plaintiff 
sued to redeem the first mortgagee (that 
is, the Melapatt Tarwad, assuming that thoy 
had continued in possession of the mortgaged 
property till the date of this suit) the 
plaintiff would be obliged to pay compensation 
for the trees of spontaneous growth 
under section 10,and it follows that he is 
bound to pay the 1st defendant also compen- 
ation for those trees. The fact that under 
the ojd law, по compensation was payable 
for trees of spontaneous growth and that 
the lst defendant was, therefore, not obliged 
to pay anything to the prior kanomdars 
for those trees is uyelevant. The question 
- is what, on the date of this sutt, was payable 
as compensation for improvements, and not 
what was payublo when the Suit No. 147 
' of 1890 was brought. The decision in Suit 


(18) 17 Ind. Ова. 433, 
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No. 147 of 1890 as to what the let defendant 
had to pay to redeem the prior mortgagoes in, 
therefore, not res judicata on the question 


- what on the date of the redemption in this 


guit the plaintiff has to pay to the 1st defend- 
ant to redeem all the mortgage rights 
vested in the 18% defendant. І would, there- 
for, confirm the decision of the lower Courts 
on this question. 

Lastly we have got the Eth question 
referring to the plots N8, N4 and № in the 
Commissioner's plan. The boundaries men- 
tioned in Exhibit A for item No. 14 may 
possibly include these plots also. The Ist 
defendant states that he did not get pos- 
seasion of them, and as a question of fact it 
myst be taken as found by both the lower 
Courts that these plots belong to the 
Vallapuzha jenmi and are held by the 78rd 
defendant under that jenms. 

In the result, the lower Appellate Court’s 


' decree will be modified in a few respects, 


namely, that there shogld be no decree for 
redemption of tank item No. 7, that the 
michacaram should be calculated throughout 
on the basis that only the original rate of 
168 paras 1 narayam and 2 naxhís of paddy 
and two rupees worth of areca nut is payable 
per year to the plaintiff and that credit 
should be given to the defendant for 16 
paras per year as paid towards msichavaram 
besides the sums already allowed by the lower 
Court. In other respects, the lower Court's 
decree will stand confirmed. The above 
couclusion implies that Second Appésl No. 
2547 of 1912 has totally failed and it must 
be dismissed with costs. 

Szcoxp Аррилт, No. 2512 or 1919: — this 
the parties will have proportionate costs. 
There will be also proportionate costa, in 
Appeal Suit No. 45 of 1909 on the file: 
of the District Court, the proportion being: 
calculated on the result of the litigation as 
decided in this Suit Appeal No. 2512 of 1912. 

Haxm4rY, J.—I concur. 

These second appeals having been posted 
to be spoken to this day the Oourt delivered 
the following 


JUDGMENT.—(1) Six months’ time will ` 
be allowed from thisday tothe plaintiff to 
pay up the -additional amount. That addi- 
tional sum will carry interest awarded tg the 
defendants under our decree at six per 
cent. per annum from when the plaintiff 
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obtained possession in erecution of the lower 
Court's decree. 
(2) Interest on arrears of ант 
will run at Ra. 2 per cent. 
` (8) The value of the tank need not. be 
t ken into calculation in fixing the costa. 
Appeal No. 2547 dismissed, 
Appeal No. 2512 partly allowed. 
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A. А. KUPPUSAMI IYER ахр ANOTHER— 
PuaInti¥#8—ReESPONDRETS IN ALL. 

Intentions and Designs Act (У of 1888), +s. 20, 20 
(4) —Infi ngement—Defence—Want of subject-matter 
— Want of noveliy—Difference between Acts of 1888 
amd 1911-—Hnuglish and Indian Lau—Putents and 
Designs. ct (L of 1911). 

Under the Invontions and Designs Act of 1888 o 
defendant m an action for infringement is allowed to 
seb up by way of defenco all the grounds on which the 

of the patent could-be op , grounds which 

are to be found in section 20 of e Act. A defendant 

а по allowed to setup the defence that the inven. 

tion was not new, unless the defendant or some 

through whom he claims has, before the 

оа а the delivery of the application for lenve to 

filo tho ~specifloataon, илеу ог actnally nsed in 

some parts of Briti Indin or of the United 

Kingdom the invention with respect to which the 
privilego is alleged to havo been infringed. 

The Indian Acta do not intend, as in Hngland, 
that there should be any seperate defence to the 

on the ground of want of 
subject-matter as distinguished ган want of novelty. 

The defendant cannot raise tha defence of want 
of subject-matter as di from want of 
потоњу and the restrictions imposed by seotion 39 
(4) are binding in both oases АП the sta 
а for opposing the grant of а patent, w. 
oan be pleaded m answer io an action for 
. ment of a patent undor the Act of 1011, cannot be 
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ploaded ina suit instituted before the Act, as ib is 
not applicable 


Appeals against the decrees of the Dis- 
trict Оош+ of Madura, in Original Suita 
Nos. 2, 8, 4 and 5 of 1906, respectively. 

Mr. O. V. Ananthakrishna Iyer, for the 
Appellants. 

Mr. T. Hamgachari, for the Respondents, 

JUDGMENT, 

Waris, Orre. C. J.— These are sppeals 
from the judgment of the District Court of 
Madura in several connected cases in which 
the plaintiffs sued for an infringement of a 
patent taken out by the first plaintiff in 
the year 1902 for the “ Ampthill Patent 
Loom.” The District Judge has found that 
the infringement has been proved and has 
given judgment for the plaintiffs. 

Under the Patent Act of 1888 (“The 
Inventions and Designs Act V of 1888") a 
defendant inan action for infringement is 
allowed to set up by way of defence all the 
grounds on which the grant of the patent 
could be opposed, grounds which are to be 
found in section 20 of the Act. One af 
these grounds is thet the invention was 
not & new invention. Under section 29 (4) 
a defendant is not allowed to set up the 
defence that the invention was not new, 
" unless the defendant, or some person 
through whom he claims, has, before the date 
of the delivery * * * of the application for 
leave to file the specification, publicly or 
actually used in some parts of British 
India or of the United Kingdom the in- 
vention * > * + with respect to which the 
exclusive privilege is alleged to have been 
infringed.” 

Now, it has been sought, in the argu- 
ment before ua, to escape from the operation 
of this, section on two grounds. It has been 
contended for the appellants that the defend- 
ant ія not preclnded from pleading that the 
alleged invention was not the proper subject- 
matter of n patent, or that thire was no 
subject-matter for the patent. Itis quite 
true that in English petent oases it has 
been the custom to plead, not only that 
the alleged invention ¢vas not new, bui 
also that it was not the proper subject- 
matter for a patent, and accordingly in 
any text-books this ma is treated as 
distinct from the question whether the 
invention is new, whereas other text-book 
writers analysing the matter have pointed 
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out that there is no real distinction. This 
objection was taken before me sitting on the 
original side last year (in Originul Suit 
No. 173 ої 1911) and I disallowed it. It 
is quite clear from a perusal of the Patent 
Act of 1888, and the same conclusion follows 
from & perusal of the present Patent Act, the 
Indian Patente and Designs Act П of 1911, 
that the framers of these Acts did not intend 
that there shonld be any separnte defence 
to the grant ofa patent оп the groundof 
want of subject-matter as distinguished from 
want of novelty. The grounds upon which 
the grant of a patent may be opposed are 
set out in section 20 of the Act of 1888, 
and they contain no mention of any defence 
of want of subject-matter. The Legislature, 
if I may say so, I think rightly took the 
view that any defence which had been raised 
under that head might ‘appropriately ‘ba 
brought under the head of want of novelty. 
Consequently, we are of opinion that it is 
not open to” the appellants in these cases 
to raise any defence of want of subject- 
matter as distinguished from want of novelty, 
and if they wish to rely upon want of 
novelty, then, of course, they are bound by 
the restrictions in section 29 (4). 


А. second attempt was made to escape 
these embarrassing provisions. It was poini- 
ed ont that there ia no auch restriction on 
the defendants under the Act of 1911. Under 
that Act, as in England, any of the statutory 
grounds for opposing the grant of the patent 
may be pleaded in answer to an action for 
ап infringement of a patent. It was argued 
that, although this provision was not in 
force at the time that this suit was tried 
and decided in the lower Oourt, we 
were a Court not only of appeal but that 
of rehearing also and that we ought to 
apply the law.asit at present exista - to 
apply the Statute of 1911 rather than the 
Statute of 1888, and we were referred to а 

зө in eGorakala Kanakaiya v. Janarthan 
Жала ; (1). That decision of the Full Bench 
ja not authority for any such extensive pro- 
position; that decision is entirely limited to the 
construction of the word ‘final’ in a certain 
section of the ras Hstates Land Act 
(Mad. Act I of 1908). Even as to that, 
the learned  Ohief Justice who presided 

1) 8 Ind. Cas 780,9 M.L. T. O4 21 M. L J. 31; 
(1910) 1 M. W. N, 841; 86 M. 480 


penalty, forfeiture or 
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entertained some doubt as tothe corregtnesa 
of the ruling, bnt іп any case that decision 
is no authority for any broad proposition 
ns to the retrospective operation of Statutes, 

However, it is unnecessary to deal with 
this queation on grounds of general principle, 
because it is most clearly dealt with in one 
of the provisions of the General Clauses Act 
(X of 1897 ) which deals with casea “ where 

. any Act of the Governor-General. ..made 
after the commencement of this Act, repeals 
any enactment hitherto made.” The Act IT of 
‘911 has repealed the Act V of 1888 and, 
therefore, it is a clear case for the application 
of the section. Now, section 6 (а) provides 
that "unless a different intention appears, 
the repeal shall not affect any investigation, 
legal proceeding, or remedy in respect of any 
such right, privilege, obligation, linbility, 
unishment as afore- 
said.” And the words ‘legal proceeding” are 
sufficiently wide to cover a suit for infringe- 
ment, It is, however, expressly provided that 
any such legal proceeding or remedy may be 
continued or enforced as if the repealing Act 
had not been passed. Itiz, therefore, clear 
that this objectian also must be overruled. 
It only remains thento see whether the Dis- 
trict Judge has arrived at a correct conclusion 
with regard to the limited defence to which 
the defendants are restricted so far as regards 
want of novelty. 

Under section 29 (4) it is for the defendant 
to show that either he or eome person through 
whom he claims, before the date of the de- 
livery or receipt of the application, has publicly 
or actually used the invention. The District 
Judge has found that none of the defendants 
in these appeals has discharged that burden 
and as regards all but one of them the 
learned Vakil for the appellants, has been 
unable to contend even that they have dis- 
charged it, because they have failed to 
produce any evidence of prior user on their 
part or on the part of those through whom 
they claim and, therefore, those appeals must 
fail. As regards one of the appeals (No. 143) 
the defendant in the lower Court has adduced 
some evidence, but. the District Judge has 
found that he has not discharged the burden. 
In this connection the District Judge baa 
called attention to the provisions of section 87 
of the Act which require that both the plaint- 
iff and the defendant should deliyer “ è 
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“written statement of the particulars of the 


if any, upon which he means to 
that the plaintiff is not entitled to 
an exclusive privilege...” There isa further 
provision that no evidence at the trial shall 
be allowed to be given in proof of any breach 
of the conclusive privilege, or of any ground 
impeaching the validity of that privilege, or 
of any objection or ground affecting such a 
privilege, unless such breach or other matter 
as aforesaid has been stated in the particulars 
delivered under this section. Now, in his 
written statement this defendant did not give 
any particulars—and he does not seem to 
have been called upon to give any particulars 
-—it was only at the trial it was discovered 
that he ought to have been called upon to 


deliver partionlars. He was, however, a party 


to an affidavit which was pntin at an early 
stage of the case on behalf of himself and 
the other defendants (Exhibit T7) and I 
think this affidavit may be treated as parti- 
culars. That affidavit says that “Obala 
Munisami Iyer started thisloom 15 years ago 
and worked it through Jambu Ramaswami 
Manika Hanumantha’s son, Alagirisawmi, and 
others.” At the trial this defendant did not 
even attempt to prove this, and it was dis- 
proved. Obala Munisami was called as 
the 14th witness and he said he was a weaver 
and purchased goods from others, but he denied 
he had started this system. He said he got 
some of these cloths with borders with animal 
patterns, the first of them іп 1900. Itis not 
necessary to pursue this part of the case 
further, because it is not the case on which 
this defendant relied at the trial. Assuming 
that he was at liberty to go into it—if he was 
to be allowed to go into it—the particulars 
ought to have been amended as provided in 
the Act. - His defence was that he learnt the 
process from one Ghose Krishnien of Tanjore, 
the 26th witness. We agree with the learn- 

ed Judge that this story is not satisfactory 
and cannot be accepted. Ghose Krishnien 
says he learnt this system from Benares but, 
as the District Judge points out, no one waa 
called who could speak with any authority as 
to whether such a system was known in 
Benares at all. On the other hand, there ія 


. evidence that such knowledge as thia man 


Krishnien had of this system, he acquired in 
Madura and apparently through the instru- 
mentality of this defendant, so that it was 
this defendant who taught Krishnien 
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rather than Krishnien taught this de- 
fendant,and after the date of the application, 
Exhibit 35 (d) (page 176 of the printed 
pepers), is an entry in Krishnien’s account 
showing the expenses incurred in going to 
Madura to work ‘adipa. Exhibit Y of the 
18th Juns 1901 is another entry in the 
accounts of the 18th witness, T. K. Venkata- 
rama Iyer, a cloth merchant in Madara, show- 
ing that he paid Balian, that ів to вау, this 
defendant, remuneration for preparing an 
adipet border on Ghose Krishnien’s account, 
so that in 1901—after this patent had been 
applied for—we find Krishnien going to 
Madura to learn to work ‘adipe? and getting 
an adipeé harness prepared—a phrase which 
covers the plaintiff's invention. All this 
evidence points to Krishnien first becom- 
ing acquainted with process of this kind 
in 1901, so that he cannot have taught 
it to the defendant in 1897 as alleged in the 
defendant's evidence. As pointed out by the 
District Judge there is another part of the 
evidence which discredits Krishnien’s story. 

According to his own evidence he first met 
Bsbiah at*the house of the 13th witness, 
T. К. Venkatarama Iyer, and the 13th witness 
then mentioned that this defendant, Babiah, 
was about to work for him. Exhibit 28 which 
isthe agreement under which Babiah, the 
defendant, worked for the 18th witness is 
dated the 26th of May 1900, во that the first 
meeting between Krishnien and Babiah would 
be in 1900. That again disproves the story 
that’ the defendant Babiah learnt the proceas 
from Krishnien in 1897. Now, it is not the 
present defendánt's case, and there is no 
evidence, that he learnt this process in any 
other way. Nor isthore any satisfactory evi- 
dence that he psed it before the date of the 
plaintiff's application. 

In argument in appeal, reliance was placed 
on Exhibit.28; it is dated 26th May 1900. 
This is the agreement that I have just refor- 
red to. Al that this agreement sgys is ө 
shall bring you what we have weaved newly." 
There i is-no express reference to weaving by 

"adípet". Assuming that the defendant in 
June 1900 was producing borders with 
animal patterns, it does not follow that he 
was doing so by the plaintiffs process or 
anything like it. In June 1900 he is found 
purchasing rulites in considerable quantities. 
Vulives, ав explained in the judgment of the 
District Judge, are the reeds which were used 
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before the plaintiff's invention and which under - 
the plaintiffs invention were diacarded in ` 


favour of twines. His evidence is that he 
would not use cules when working in 
the adipet system. Therefore, the only 
inference is that the vulties which he 
bought in June 1900 were to be used on 
something very like the old system, ard 
there is further evidence, which the Distrist 
Judge has accepted, that ib was possible 
with this vuky system to produce animal 
patterns though it was a much тоге 
troublesome thing than under the plaintiff's 
system. The evidence goes to show that 
the plaintiffs invention was complete in 
1900 and that in that year he showed it 
to Mr. Ohatterton, the Director of Industries, 
when he visited Madura; and it was only 
natural that it should have, at lany rate in 
& general sort of way, got known to the 
Weaving community in Madura and it may 
well be that attempts were made to copy 
it, even at that very early stage. 

There is a rather suggestive piece of 
evidence in this respect which was put in 
by the defendants, Exhibit 10 series. "That 
shows that there was & suit brought by a 
cloth merchant against & weaver who had 
obtained an advance from him on а promise 
to make an adipet machine and had failed 
todo so. Then we have Exhibit 32 which is 
dated 2nd March 1901—that is, after the 
application. That isa post card to the 
present defendant, Babiah, from his eousin in 
which the cousin asks, “сап the adipst you 
&re now using be used for the border only 
or for the whale cloth” P This may show 
that the defendant had got wind of the 
plaintiffs invention and was using something 
of the same sort, but it certainly does not 
show that the defendant had been using 
this particular process before the date of 
the plaintiff's application. The meaning 
of this post card would have been much 
elearer *if the letter to which it isa reply 
had been produced, and it is very significant 
that it has not been produced: 


As regards the evidence not directly 
connected with® the present defendant, the 
District Judge observes, and the evidence 
appears to bear him ont, that there is no 
satisfactory evidence of the manufacture of 
these animal borders in Madura before 1900, 
before the time when the plaintiff was 
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making this invention, butit is not nefessary 
to go into the general aspects * of the, 
invention, and it is undesirable to do so 
because they are the subject-matter of an 
application for revocation which will heve’ 
to be dealt with on the original side of 
this Court. For the purpose of disposing of 
these appeals, it is sufficient to say that in 
our opinion, the District Judge was right in 
holding that the defendant had failed to 
dissharge the burden of showing, that this 
process was used either by the defendant 
himself or by those through whom he 
claims before the date of the plaintiff's 
application. 

The result is that the appeals fail and are 
dismissed with costs. 

Haxxar, J —I agree. 

Appeals dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. И 
Sxooxp Отт, Appear No. 1 or 1912. 
Angust $7, 1914. 
Present; —Mr. Fawcett, J. O., and 
Mr. Crouch, A. di О. 
GOBIND RAM \йр нотнвв—-Р1нттуря 
—ASPELLANTS 
versus 
SABGHATULLAB лир AXOTHER— 
DEFEXDANT3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), а. 11, Es. IV 
—Su for recovery of water rate—Subsequent suit for 
injunction restraining defendant froin tapping wate - 
courss—Ros jadicata—Eajoyment of waler-comree— 
Right of person in poesession —Jus tertii. 

Tho plaintiffs med the defentlants’ father for recovery 
of water rate and obtained an ез parte decree, The 
defendants having again threatened to draw water, the 
plaintiffs sued for an injunction restraining the 
defendants from the plaintiffs’ warer-course: 

Held, (1) that the allegation that the water-oourse 
belonged to the Government and not to the plaintiffs 
was a matter which might and ought to have been 
made а ground of defence in the former suit within 
the moaning of Explanation IV to section 11 of the 
Civil Procedure e and that the judgment in that 


suit operated as ras judicata, as ib held that the 
waier-course was the plaintiffs’ and hat the defendants 


. had no right to take water from jt. 


(2) that even assuming that the plaintiffs were 
and had been in enjoyment of the dis- 

puted portion of the water-course for less than the 
statutory period sufficient to give them an casement 
by prescription, still they wore entitled to protection 

in za thal enjoyment of the water-coursg against ull 
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persops except the true owner, and Ше plea of jus tertii 
was not sufficient to disentitle them to the injunction 

sought. * 
Kondapa v, Devarakonda, 6 Ind. Cas. 206, 34 M. 
178; (1910) M. W. N. 117, 7 M. L. T 852, 20 M. L J. 
allowed. У 


Second appeal against the decision of the 
Joint Judge, Sukkur-Larkans. . 

Mr. Repchand Bilaram, for the Appellants. 

Mr. G. A. Kikla, for the Respondenta. 


JUDGMENT.—In this case the plaintiffs 
sued in the Shikarpur Sub-Court for an in- 
junction, alleging that а water-conrse called 
Sonawshi was their exclusive property and had 
been cleared by them, but that the defend- 
ants Nos. land 2 with the help of the other 
defendanta were threatening to enter upon 
it and do its clearance. 

The Sub-Jndge of Shikarpur granted 
plaintiffs the injunction sought for with 
regard to a portion of the water-course. He 
held, however, that the portion of the Sona- 
wahi from the canal called Sind Wah to 
Survey No. 441, deh Jano, was not, really 
speaking, Sonawahi at alland was the pro- 
purty of Government, and that consequently 
plaintiffs were not entitled to any relief 
regarding that portion. 

The Joint Judge, Snkkur-Larkana, con- 
firmed thia decision ou appeal and plaintiffs 
now appeal on the grounds mentioned below. 

The first is that the decision ina suit 
between the same parties, No. 628 of 1907, 
operates ав res judicata on the question raised 
as to plaintiffs right to the whole of the 
water-course in question. In that suit plaint- 
iffa claimed hak ab (water rate) for Survey 
Nos. 481, 483, 440, 442 and 448, alleging 
that the water-course called Sonawahi be- 
longed to them and thatthe defendant had 
irrigated those numbers from it. The suit was 
tried ез рагієв and a decree passed for the 
repovery of hak ab by plaintiffs, for Nos. 431, 
488, 442 and 443. The judgment, Exhibit 92, 
shows that the Sub-Judge held that the 
water-courge in question “was admittedly 
plajntiffy’ and that defendant had no right to 
take water free from it. The survey map 
prodnoed in this case shows that Nos. 442 
and 443 abut on the portion of the water- 
course добу in dispute, and nob on the portion 


which has been held by the lower Courts. 


to belong to plaintiffa. The Sub-Judge says 
the papers, do not show from what point of 
the watgr-course these numbers are irrigated. 
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But ір the absence of any evidence to the 
contrary, the presumption would, T think, 
be that they were irrigated from the portion 
in dispute, which is the nearest to them. 
If so, the allegation that this portion does 
not belong to plaintiffs but to Government 
was certainly a matter which might and 
ought to have been madea ground of defence 
in the former suit within the meaning of 
Explanation IV to section llofthe Civil 
Procedure Code. The Sub-Judge is also not 
correct in saying that the right of ownership 
in the wnter-course was not raised and decid- 
ed in that suit; the judgment shows the 
contrary. I am, therefore, inclined to hold 
that the question of plaintiffs’ ownership of 


. the whole water-course (including the part 


beyond Survey No. 430) ів res judicata and 
cannot be re-opened inthis suit. The cases 
of Shyama Charan Banerji үу. Marinmayi 
Debi (1) and Raj Kumar Roy Ohowdhury v - Ali- 
muddi (2) show (if authority on the point 
is needed) that an ex parte decree in a cnse 
like this can operate ns rea judicata. 

It is not, however, necessary to give a 
definite finding on the point, in view of the 
conclusion on the seeénd ground of appeal. 
This is that the lower Courts erred in re- 
fusing to grant an injunction in respect of 
the portion of the water-course in dispute, 
because (as held by them) it is on Gov- 
ernment land and plaintiffs have estab- 
lished no title- to it. Mr. HRupchand bas 
shown reasonable grounds for supposing 
that plaintiffs may have laid their water- 
course over this land with the permission 
of Government. But even assuming that 
they sre trespassers, this plea of jus tertii 
is not sufficient to disentitle the plaintiffs 
to the injunction songht. A case which is 
almost exactly in point is thatof Kondapa 
v. Decarakonda (8). Ав there held, even 
assuming that plaintiffs are trespassers and 
have been in enjoyment of the disputed 
portion of the water-oourse for lessethan the 
statutory period sufficient to give them an 
easement by . prescription, still they are 
entitled to protection in their enjoyment 
of the water-oourse against gu persons except 
the true owner. The same principle was 


1) 81 O. 79. 
2) 18 Ind. Oas. 911, 17 О. W. М. 627. 
6 Ind. Oas. 266; p 178; (1910) М. W. N. 117; 
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approved and applied by the Privy Council 
in Ismail Arif v. Mahomed Ghous (4). 

The decrees of ihe lower Courts so far 
as they refuse plaintiffs the relief claimed 
in regard to the portion of the water-course 
between Bind Wah and Survey No. 430 are, 
therefore, reversed, and plaintiff are 
granted an injunction restraining defendanta 
from interfering in the clearance of that 
portion of ıt also. Defendanta-respondents 
must (in пеп оё the lower Courts’ orders ая 
to costs) pay appellants’ costa throughout. 


Appeal accepted, 
(4) 20 0. 884, 20 I. A, 99. 


MADRAS HIGH COURT. 
BSgooxp Orv, Apewat No. 1481 or 1912. 
July 29, 1914. 
Preseni;—Mr. Justioe Ayling and 
Mr. Justice Tyabji. 
BHIMAVARAPU BUOHI REDDI inp 
OTHRRE—DAFEXDANWB Nos. 1 to 5— 
APPELMANTS 


versus 
Tar PRESIDENT or тна TALUK BOARD 
or GUNTUR дир ANOTHBR— P LAINTIFES 


—_Виврохринтя. 

Madras Local Boards Act (V of 1884), в. 51 - Trust, 
powers as to, transferred from Board of Revenue —BSust 
Jor recovery of trust Property, when mainininable by 
looal body. 

The local body to which the powers of thse Board 
of Revenue are transferred under section 51 of the 


reoovery 
Chairman, Municipal Cownmci of Вај 

Susurla Venbatueworls, 81 M. 111; 8 E L. T. PAI, 

followed. 


Second appeal from the decree of the 
Court of the Temporary Subordinate Judge 
of Guntur in Appeal Suit No. 192 of 1910, 

erred «against that of the District Munsit 
enali in Original Suit No. 701 of 1908. 

Mr. P. жаша for the Appel- 

lanta. 


Mr, P. Narayaqomurti 


No: 2. 

JUDGMENT.—The first point argued 
on behalf of the appellants is that the 
Ond respondent was invested only with the 
power of superintendénce originally possessed 
by the Board of Reyenue under Regulation 


for Respondent 


VIL of 1817, and was not entitled’ to. 
bring this snit. Sestion 51 of the* Local 
Board’s Act, V of 1884, is identical with 
section 26 of the District Municip&lity Act, 
IV of 1884, and the ruling in Ohatr- 
man, Municipal | Council of Rajahmundry 
v. Susurla Venkatenvariu (1) is clear authori- 
ty for the proposition that the local body 
to which the powers of the Board of 
Revenue were transferred was invested 
with the rights of management as well as 
superintendence and that the former include 
the right to sue for the recovery of trust 
property. It is suggestel that even tbe 
Board cannot sue over the heads of trustees, 
but we consider “that Exhibit О is a valid 
resignation of their posta hy such trustees 
as held office at the date of its execution 
and it is not suggested that any other 
trustees had come into office prior to the 
date of suit. We must hold that the 2nd 
plaintiff was entitled to sue. 

Tt is next argued that the suit is time- 
barred. It is brought against hppellanta 
ав legal representatives of В.  Ohenna 
Reddy, one of the original trustees, and 
section 10, Limitation Aot, is applicable. 

The last point sought to be raised is 
that defendanta Nos. 2 to 5 should not 
be held liable; but the judgment of the 
Subordinate Judge shows that this was 
given up in the lower Appellate Oourt, 
and we cannot allow it to be set up 
again here. The second appeal is dismissed 


with coste. 
(1)81 M. 111; 8 M. L. T. 241. - 


. MADRAS HIGH. COURT. 
.Bgooxp Ситі, Appeat No. 776 or 1913. 
December 15, 1914. 
Present:_—Myr. Justice Ayling and 
Mr. Justice Hannay. 
GANDI RAMAS WAMI—Deranpant No. 2 
—APPELLANT 


versus 
PURAMSETTI PEDAMUNAYYA axp 
OTHERS — PLarntirrs— Respox Dents. 
Suit for pos-esnon — Hindu widow suing in represen- 
tative capacity—Death of plaintif—sSuat, беу abate abates * 
—Rerer«oners of last male owner—Legal represen, 
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tative—Civil Procedure Oode (Act V of 1908), s. 2 
(11) —Surtival of right to sue. 
A suit for poaseesion brought by a Hindu widow in 
a represefitalive capacity as representing the estato 
does not abete on her death. The right to sue 
survives to the reversioners of the last male ожог, 
who are her legal representatives within the meaning 
of section 2 (11) of the Civil Procedure Code and as 
such are entitled to be brought on the record. 
Premmoyi Chouddhram v. Pieonatk Dhar, 28 О. 036; 
Rikhai Bai v. Sheopujan Singh, 7 Ind. Cas. 07; ТА. L, 
J. 900; 33 А 15; Tribhwvan Sandar Kuar v. Sri Narain 
Bingh, 20 А. 841; A. W. N. (1808) 85, Chiruvoly 
Punnammal v. Chiruvols Регтоти, 29 M. 890, 1М. L. 
T. 188; 10 M. LJ 807 (F. B), Musammat Parbutty v 
Musammat Higgin, 17 W В. 47b, followed. 
Bakyahaw Ingle Row Sahib v Bhavan: Bori Sahib, 27 
М. 588, Kommensni Ohiana Vesrayya ү. Kommenani 
Lakshmi Narasamma, 15 Ind. Oas 218; 22 M, L. J, 375; 
IML. T. 18%. шы. W. N. 449; 87 M. 400; 
Arunachellam v. Жака, 16 Ind. Оза, 461; 12 
М. L. T. 109; GD Wt 
distinguished. 


М. 897; 23 М.І, J 719, 
Second appeal against the decree of the 


District Oourt of Kistca at Masulipatam,. 


in Appeal Suit No. 166 of 1912, pestered 
against that of the Court of the Addi- 
tional District Munsif of Masulipatam, in 
Original Suit No. 333 of 1910. 

Mr. F. Ramadoss, for the Appellant, 

Mr. V. Ramesam, for the Respondents. 
.JUDGMENT.—The suit out of which 
this sécond appeal arises was brought by 
one Peramma to establish her right to 
certain inam land and to recover possession 
after ejecting the defendants. Нег case 
was that the suit property belonged to her 
father, Bapula, that after his 'death her 
mother, Wenkamma, enjoyed the land and 
that on Venkamma’s death, the plaintiff 
became entitled to the land as daughter 
of Bapula but that the defendants prevented 
her from taking possession. The defendants 
alleged that Bapula had made over the 
land to one Ratham, the husband of the 
8rd defendant, to do the inam service for 
him over 50 years before suit and that 
their family had held the land and^ done 
service ever since. The plaintiff, Peramma, 
died pending the suit dnd the plaintiffs 
Nos. 2 to 5 were then brought on record 
as being her legal representatives. The 
planintiffa Nos. 2 to 5 are the grandsons 
of Bapula’s brother, ‘Both the lower Courts 
* on the merits have given a decree in favour 
of the plaintiffs Nos. 2 to 5, and it is 
conceded by the present appellants that 


* оп thg findings of fact arrived at by the 


lower Oourts the decree in favor of the 


plaintiffs Nos. 9 to 5 cannot be impeached. 
They contend however that upon the 
death of Peramma, the snit abated and 
that the plaintiffs Nos. 2 to 5 could поё 


. be added as legal representatives of the 


deceased Peramma or continue the suit, 
as they claim, not as legal represontatives 
of Peramma, but as reversioners of the last 
male holder те, Вара. Тһе lower 
Appellate Oourt, relying upon the cases of 
Premmoyt Ohoudhrani v. Preonath Dhur (1), 


Rikhai Rai v. Sheopujan Singh (2), Tribhuran 
Sundar Kuar v. Sri Narain ingh (3) 
and Musammat Parbutty v. Musammat 
Higgin (4), held that the plaintiffs 


Nos. 2 to 5 were rightly added as plaintiffs, 
and the question for determination is 
whether that decision із correct or not. This 
point involves the determination of the 
questions whether the right to sue survived 
after the death of Peramma and whether 
the plaintiffs Nos. 2 to 5 are her legal re- 
presentatives. 

The appellants rely upon the cases of 
Sakyahant Ingle Row Sahib v. Bhavani Bozi Sahib 
(5), Kommeneni Ohinga Veerayya v. Kommenent 
Lakshmi Narasamma (6) and Arunachellam v. 
Vellaya Pillay(7). The first two cases were suits 
by presumptive reversioners on theirown behalf 
to set aside a widow's alienation’ On the 
death of the plaintiff in each case, it was 
held that the right to sue did not survive 
to the next reversioners. Jn the former 
case, it was decided that the right to sue 
in such cases was a personal right and 
that such suits could not be treated as 
representative suits, reversioners who are 
not actual parties to such litigations not 
being bound by the adjudications thereon. 

This decision was followed in the 
latter case, Kommeneni Ohinna Veerayya v. 
Kommenons Lakshmi Narasamma (6). The 
case of Kommeneni Ohinna Vesrayya v. Kom- 
menent Lakshmi Narasamma (6) is authority 
for the view that for the Purposes of 
deciding the question whether the right 
to sue survives or not, there is no distinction 
between suita to set aside an adoption and 
| а 23 C. 636. 

2) 7 Ind. Oaa. 97, 88 A. 1 T ALL. J. 90) 

8) 20 A. 841, А W. N. (1898) 65. 

(4) 17 W. R. 476. (5) 27 M 588. 

(6) 15 Ind. Oaa. 218; 87 M. 496. 22 1, J 376, 11 
MLL T. 184 (1913) M. W. N. 412 ' 

(7) 15 Ind Cas 461; 23 М.Т, I 719,12 WM. L, T 
199,191) al Жол o 
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Saite to set aside an alienation. It was 
there held that the right to sue to set 
aside an adoption would not survive after 
the death of the mother of the lest male 
owner, who was the plaintiff in the snit 
notwithstanding that, аа held in Chstruvolx 
Ponnammal v. Chiruvolu Perras (8), an 
adjudication in such a suit would have 
been binding on the other reversioners, if 
there had beena fair trial, for the rights 
of the reversioners remain subject to the 
rule of law laid down in Chirwvolu Punnam- 
mal v. Ohiruvolu Perrasw (8). 


The respondents contend that these rulings 
do not conclude the points for determination 
in this case, as they relate to declaratory 
suita whereas the present is a suit for 
possession. The cases of Premmoyt Choudhrant 
v. Preonath Singh (1) and Exkhai Rat 
v. Sheopujan Singh (2) relied upon by 
the lower Appellate Court clearly support 
the view that in suits such as the present 
the right to sue survives to the reversioners, 
who are the legal representatives of the 
widow, for the purposes of such suite although 
they do not claim title through her but 
as reversioners of the last male owner. 


These two cases are referred to in 
Kommeneni Chinna  Veerayya v. Komme- 
neni Lakshmi Narasamma (6). lt was 


observed as regards Premmoyi Ohoudhrani v. 
Preonath Singh (1) that it conld not be re- 
conciled with the Madras cases relating to 
declaratory suita upon the question of the 
Rurvival of the right to aue, etc., on the ground 
that the claim there was to recover possession 
of property. The case of lükhai Rai v. 
Sheopujan Singh (2) was also distinguished 
on the ground that it was a suit for 
possession. We think that these cases 
are not in conflict with the Madras cases 
relied upon by the appellants on tha 
ground of distinction given in Komme- 
nent Ühinna Veerayya v. Kommenni Lakshmi 


Netasamma (6). In this connection the 
respondents rely upon the observations 
in Sakyahani Ingle Row Sahib v. Bha- 
vani Bozi Sahtb (5). There is no 


analogy between® the case of widows 
воа other cualified female holders entitled 
. to present possession of property and the 
case of reversioners, presumptive or other- 

(8) 29 М. 890: 1 M. L. T. 183, 10 М L. J. 807 
(Е. B) 


- The vested right to the estate and 


wise, whose rights are absolutely contingent. 
ion 
in the case of the former renders it 
neóessary and proper to invest them with 
the right to bind those who may come in 
succession to them by any adjudication 
duly made in litigation to which they were 
parties. Upon this basis the line of 
reasoning adopted in the case of Premmoyi 
Chuodhrans v. Preonath Singh (1) appears 
to us to be entirely applicable here upon, 
the question of the survival of the right 
to sue. Upon the second paint also, vis., 
whether in the circumstances of this case, 
the plaintiff Nos. 2 to 5 are the legal 
representatives of the deceased Peramma, 
that case as well as the case of Rikhat 
Bai v. Sheopujan Singh (2) are fully in 
point. The widow sued in & representative 
capacity ва representing the estate which 
would after her death go to the 
succeeding heirs and as found by both the 
lower Courts, the plaintiffs Nos. 2 to 5 are 
the persone on whom the estate has 
devolved on the death of Peramma. The 
plaintiffs Nos. 2 to 5, therefore, fall within 
the terms of the- definition of a legal 
representative contained in section 2 (11) of 
ihe present Civil Procedure Code. 

In these circumstances, therefore, we hold 
that the right to sue in this case survived 
on the death of Peramma to the plaintiffs 
Nos. 2 to 5 as legal representatives and that 
the plaintiffs Nos. 2 to 5 were, therefore, 
rightly added as plaintiffs on the death of 
Peramma. 

The second appeal 
costa. 


is dismissed with 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
SaooxD Crvin ArPsgarn, No. 451 or 1911. 
July 23, 1914. 

Present:—Mr. онсе Woodroffe and 
‘Mr. Justice Coxe. 
MAHAMMAD NASSARUDDIN SARCAR 
—PraiNTIF£— -ÀPPRLLANT 
versus 


SHEIKH 18AB—Derenpaxt—Respoupent. 

1 Tenancy Act (VIII of 1885) (as amended), 
а. 36, cl. (6), consti uction of—Incumbrance, moanmg of 
—8 r—Incumbiance created by tenant, effect of 
upon landlord, Ы 
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РФ Woodroffe, J.—The term “inoumbrance” іс sec- 
lion 8@у clause 6, of the Bengel Tenancy Act, moans 
not one which is binding on the landlord, but one which 
Is binding пз between tho tenant nnd tho inenm- 

car 


Та a case of surrender unhke that of abandonment, 
the landlord taking the tenant's righis should equit- 
ably be bound by the tenant’s previous transaction 
by way of a mortgage. Neither the landlord nor the 
tenant oan d as against his own grant. 

Per Оов, J—The landlord's rights under section 80 
clause (6), of the Bengal Tenanoy Aot oannot be 
affected by the tenant's incumbrance which is not- 


legally binding upon him. 

Appeal agninst the decree of the Additional 
Subordinate Jndge, Mymensingh, dated the 
29th of November 1910, modifying that of the 
Мапа, second Uourt at Kishoregunj, dated 
the 9th of June 1910. 

Babu Mohini Mohan Ohatterjes, for the 
Appellant. 

Babu Sasanka Jiban Roy, for the Respond- 
ent. 


JUDGMENT. 


Wooprorrs, J.—The substantial question 
in this appeal ia whether or not there wasn 
valid surrender by the bth defendant to the 
landlord, seeing that defendant had previously 
mortgaged the holding to the plaintiff, mort- 

who now sues to recover rent from the 
gub-tenants of defendanta Nos. 5 and б. If 
the surrender is & valid surrender then it will 
appear, as the lower Appellate Oonrt has held, 
that the plaintiff will only be entitled to 
recover rent to theextent of 8 annas repre- 
senting the interest of defendant No. 6. If, 
on the other hand, the surrender was not 
a valid one then the plaintiff would, as 
held by the first Court, be entitled to the 
whole 16-annaa rent. 


The question whether this surrender was ` 


valid as against the plaintiff, turns upon the 
construction which we should put upon sec- 
tion 86, clause 6, of the Bengal Tenancy 
Act and in particular upon the meaning 
of the word “incumbrance” in that 
clause. The question which has been argued 
before us is, whether or not the word "incum- 
brance " of that clause means an incumbrance 
which is binding upon the landlord or whe- 
ther it is an incumbrance which is binding 
as between the tenant and the inoumbrancer. 
This point arose in Suit Appeal No. 2955 of 
1911 to which we have been referred and was 
decidtd in the latter sense. 


The learned Pleader who appears on behalf 
of the appellant contends before us that it ia 
not n case of abandonment but в case of sur- 
render and that, therefore, the landlord taking 
the tennnt’s rights should equitably be bound 
by his previous transaction by way of a morb- 
gage ; that is to say, as a tenant could rot de- 
rogate of against his own grant, so the land- 
lord, who took the tenant’s right, could not 
do во, though it may be open for him to assert ' 


-his superior right as landlord otherwise than 


by accepting в surrender from his tenant. 

Oa these grounds І think thatit is made 
out by the appellant that he is entitled to re- 
cover 16-annas rent and I, therefore, set aside 
the judgment and decree of the lower Appel- 
late Court and restore those of the firat Court 
with costs. : 

Оохи, J.—I am unable to hold that under 
section 86, sub-section 6, of the Bengal 
Tenancy Act the landlord’s righta can be 
affected by an  incumbrance, which is not 
legally binding upon him. But I think 
that in this case I can agree that the Моп "а 
order should be restored. The holding 
belonged to defendants Nos. 5and6. They 
mortgaged it to 8 plaintiff. Thereafter 
defendant No. 5 surrendered his interest to 
the landlord. Tkere is nothing, however, 
befor us to show whether defendant 
No 6 agreed to surrender, or whether or not 
he was willing to go on paying rent for, the 
whole, and it may well, therefore, be held 
that in the circumstances the landlord ig 
not entitled to recover rent from the under- 
tenant. К 

That being во, it is clear that the plaintiff 
was entitled to the whole rent and in that 
view I agree to the order that has been 
passed. 


Appeal allowed. 
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BOMBAY HIGH COURT. 

Ст. Rarerexoa No. 5 or 1914. 
August 31, 1914. 
Preseni.—Mr. Justice Beaman and 
Mr. Justice Hayward. 
DHONDO RAMCHANDRA KULKARNI 
—PLAINTIVP—APPELLART 


DETTI 
BHIKOJI GOPAL—DasgNDANT— 


- А Бввроирнкт. ; 
Civil Piooeduie Code (Act Т of 1908), >. 11, Барі. 
IV, О. XXXIV, r. 1, О. П, 1. 2—Several moitgages 
upon same property—Necessa) у parties tò &ut— Tio 
mortgages in favour of same person —dSwut on later mort- 
gage— Subsequent suit оњ former smortgage, whether 
maintainable. - 


Where there ure several mortgages upon the same 
property, any mortgagee suing upon his mortgage 
must make all the other mortgagees os well as tho 
mortgagor perties to the suit. 

Whero a mortgagee having two mortgages of 
different dates upon the samo proporty sues upon the 
mortgage of later date first and has the property sold 
without reference to the prior mortgage, he cannot 
afterwards bring в separate suit on the prior mortgage. 


Civil Reference made by the District 
Judge, Poona, under section 54 of the 
Dekkhan Agriculturiste! Relief Act, 1879. 

Mr. B. V. Desas, for һе Appellant. - 

Mr. V. V. Bhadkamkar, for the Respondent. 

JUDGMEMT. 

Baawan, J.— This is а reference by the 
District Judge of Poona under section 54 of 
the Dekkhan Agriculturists’ Relief Act. 
The principal question referred to us, put in 
the simplest language, is whether a mortgagee 
having two mortgages of different dates upon 
the same property may sue upon the mort- 
gage of later date first, and having had the 
property sold without reference to the 
prior mortgage can thereafter bring a sepa- 
rate suit on the prior mortgage. We think 
that he cannot do во. In our opinion, the 
question is not to be answered under Order 
П, rule 2. The causes of action certainly 
are distinct. It conld hardly be seriously 
сопак, we think, that in such ciroum- 
siinces if the mortgagee allowed the prior 
mortgage to be time-barred, he could not 
sue upon the puisne mortgage, or again, 
that by doing во, he could revive the prior 
mortgage which* had become time-barred. 
Thus, 16 із clear that the causes of action 
are not the same. The answer then will 
have to be sought by reference, we think, 
to the general principles of the law of 
mortgage and ras judicata, The rule is that 
where there are severnl mortgages upon the 


e. 
same property, any mortgagee suing upon 
„his mortgage must make all the other 
mortgagees as well as the mortgagor 
parties to the suit. To this rule there are 
exceptions. Until the’ alteration of section 
85 by Order XXXIV, rule 1, the Courts 
appear to have put a very strict inter- 
pretation npon the words of old section 85 
of the Transfer of Property Act. But there 
can be no doubt that under the general law 
of martgage as administered in England a 
puisne mortgagee might sue his mortgagor, 
if he chose to do во, for foreclosure and sale 
without making a prior mortgagee & party 
to the suit, and the result of such a suit be- 
tween в рпівпе mortgagee’and his mortgagor 
would be to have the property sold, as it is 
said, subject to the prior mortgage, 
Accurately stated, in all cases of that kind what 
is really sold is not the property at all but the 
right to redeem the priór mortgage upon it. 
Similarly, when a puiane mortgagee sues 
the mortgagor and joins a prior mortgagee 
the effect of the suit between the puisne 
mortgagee and the mortgagor is exactly the 
same as though the prior mortgages had not 
been a party to it, assuming (1) that the mort- 
gagee has insisted upon his rights, (2) that 
neither the puisne mortgagee пог the mort- 
gagor has redeemed him in the suit. Then 
the result would be that the property would 
be sold subject to that prior mortgage as 
between the puisne mortgages and the 
mortgagor. In other words, again, what 
would be sold would not be the property but 
the right to redeem the prior mortgages. It 
is equally clear, we think, that in а suit go 
framed if the prior mortgagee did not choose 
to assert his rights, although a party to the 
suit, the result would be that the property 
would be sold free of that mortgage, and that 
the prior mortgagee would be disentitled to 
assert any rights he might otherwise have 
had under his prior mortgage against & pur- 
chaser dt any such sale. That rule depends 
upon the principle of res judicata. This is 
very clearly apparent from ihe dicta of their 
Lordships of the Privy Council in Sri. Gopal 
v. Pirthi Singh (1). ` 
In our opinion, precisely the same result is 
worked out where the puisne mortgagee suing 
оп his puisne mortgage is himself а prior 
mortgagee. By no stretch of fictional forma 
ү . 


(1) 4 Bom. L. В. 827, 24 
W X. 999. 1 24 4.420, 29 T, A, 118,8 0, 
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or fictional ideas can it be said, we tbink, 
that im such circumstances he is not a party 
to the suit. 

„ though hd had been impleaded by a puisne 
mortgagee other than himself. So that 
where a mortgagee holds two mortgages of 
different dates upon the same property, and 
sues upon the later mortgage, he must be 
deemed to be & party to the suit in a position to 
assert any rights be might have under his 
"prior mortgage. There might be no objection 
in such circumstauces to his reserving those 
rights, as though he and the prior mortgagee 

. were different persons. and so bave the 
property put to sale subject to the prior 
mortgage. But if he makes no mention of 
his rights as prior mortgages, then he is 
in the same position, we conceive, 88 в 
prior \ mortgagee would be, if being duly 
impleaded, he did not attempt to assert his 
rights. In such cases the decision in Sri Gopal 
v. Pirthi Singh (1) is conclusive, establish- 
ing that such a prior mortgagee would be 
precluded from bringing another suit upon 
his prior mortgage against the purchaser 
at the sale; that is to say, the matter 
would be res judicata against the prior 
mortgagee. 

This being onr-view, it follows that we 
must answer the question asked us by the 
learned District Judge in the negative. 
He has referred to usa subsidiary question 
under the special provisions of section 13 
(b) of the Dekkhan Agriculturists’ Relief 
Act upon which, І believe, my brother 
Hayward will expreas our opinion, though, 
in the view we take, it is not easential to 
the decision of the suit upon which the first 
question has been referred to us. 

We wish to express our thanks to the 
learned gentlemen who afforded us much 
assistance a8 amiat сита during the 
argument. E 

Harwarp, J.—I entirely concur with 
regard to the first question that pripr and 
subsequent mortgages in favour of one 
mortgages cannot be considered one cause 
of action Bo as to bar separate suits under 
Order Н, rule 2. They must, in my opinion, 
ordinarily constitute two different causes 
of action, ан causes of action are said to 
comprise all facts material to prove the 
particular suite, and, clearly in the case 
of separate mortgages, there would be 
different facts which would have to be 


He is just as much a party as ' 


proved to establish the separate suita. So 
that there could be no bar to separate suits 
under Order II, rule 9. ^ 


Ialso concur with regard to the further 
question which thereon arises, that the prior 
mortgage must be considered as necessarily 
brought in by way of defence ina suit on 
the subsequent mortgage in favour of the 
same mortgagee under Order XXXIV, 
rule 1, and that failure to plead the 
prior mortgage in the suit on the 
subsequent mortgage would give rise to res 
judicata under section 11, Explanation IV, 
of the Civil Procedure Oode. The several 
decisions quoted before us in support of 
this proposition, namely,  JDorasam$ v. 
Penkataseshayyar (2), Kesharram v. Ranchhod 
(8) and Нат Narain Banerjee v. 
Shama Sundari Dasi (4), all proceeded on 
the assumption tbat piior mortgagees were 
in all cases necessary defendants in suit 
brought by subsequent mortgagees under 
section €5 of the Transfer of Property 
Aci. But it has since been made clear 
that they are not necessary defendanta and 
ihat. it is & matter ef the choice of the 
subsequent morigagees by the Explanation 
to Order XXXIV, rule 1, of the Civil 
Procedure Code. So the further question 
which has arisen must be  ihus stated: 
whether the prior mortgagee can practically 
be left Gut of the suit by the subsequent 
mortgagee where the two mortgages are 
vested in the same mortgagee, so as to 
avoid the penalty of res judicata which 
would otherwise result under the decision 
of the Privy Council in Sri Gopal v. Pirthi 
Singh (1). The matter is, in my opinion, 
not free from difficulty, bnt after considera- 
tion it does not seem to me practicable 
to hold the prior mortgagee in such a case not 
to bea party, when he is himself actually 
represented in the case, with full knowledge 
ofthe prior mortgage as subsequant mort- 
gagee. Nor would there beany prejudice*o 
him in go holding because he would be able, 
if he so desired, to keep his prior mortgage 
alive by requiring that the sale of the 
property should be subjecf to the prior 
mortgage, or in the alternative he might 
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alow the sale free of the prior mortgage 
and recover the amount due on the prior 
mortgage out of the procoeds of the sale 
on the subsequent mortgage. This is clear 
from the provisions of rules 12 and 18 of 
Order XXXIV. On the other hand, if the 
prior mortgagee were held in such a case 
not to be & party and not bound to disclose 
his prior mortgage, though himself the 
subsequent mortgagee, the ruling would, 
in my opinion, open the door to possible 
fraud in the subsequent dealings with the 
property and would tend to defeat the 
general policy of finally settling all ques- 
tions regarding mortgaged property in one 
suit'and of limiting litigation, underlying 
the various provisions of the Transfer of 
Property Act and the Civil Procedure 
Code. . 


With regard to the subsidiary question 
whether in any case the prior mortgage 
and the subsequent mortgage must not be 
held to be one cause of action in view of 
the specin! provisions of sections 12 and 
18 of the Dekkhau Agriculturists’ Relief 
Act, it is not strictly necessary, in view 
of our decision on the preceding questions, 
to come to any definite decision; nor does 
it appear to me that the materials before 
us are sufficient to enable us to arrive at 
such a decision. It will be sufficient, 
therefore, merely to indicate that it would 
depend on the questions of fnot, as pointed 
out in the decisions of Mahadu v. Rajaram 
(5) and Gopal Purushotam v. Yashwantrav (6), 
whether the two mortgages canbe said to 
be independent transactions or transactions 
"out of which the suit has arisen” within 
the meaning of section 13 of the Dekkhan 
Agriculturists’ Relief Act. If it had been 


found as в matter of fact that the transac- ` 


tions were transactions “out of which the 
suit bas arisen," then they would Have 
constituted the same cause of action, and 
the sffbsequent suit would have been barred 
under Order II, rule 2, by reason of. the 
special provisions of section 13 of the 
Dekkhan Agriculturista’ Relief Act. 


So that the reply to the questions put 
to us must, in my opinion, be that- the 
subsequent suit on the prior mortgage was 


(5) pe 6 Un. P. J. 216. 
(0) (1887 8:Un. Р. J. 278. Я 
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e 
barred, by reason of the decree in tha pre- 
vious suit on the subsequent mortgage, as 
res judicata under section 11, Explgnation 
IV, of the Civil Procedure Oode, and that 
in any case, if the two mortgages had 
been found as a msíter of fect to have 
been transactions “out of which the suit 
has arisen", the subsequent suit on the 
prior’ mortgage would have further ‘been 
barred in view of the previous suit on the 
subsequent mortgage by the provisions of 
Order II, гше 2, andthe special provisions 
of section 18 of the Dekkhan Agriculturists' 
Relief Act. 


MADRAS HIGH COURT. 
Excoxp Отт, Arrear No, 1079 or 1913. 
October 8, 1914. 
Present: —Mr. Justice Ayling and 
"Mr. Justice Hannay. 
CHAMBOZIL MOIDIN KUTTI—PzraixTIFEr 
—APPELLANT 


tersus 
ACHUTAMBAL KUNHI KOYAN MUTH 
HAJI лыр OrHERS—DEFENDAKT3— =~ 
RESPONDANTE. 

Malabar Law—Melcharath esecuted prior to бэрї'у 
of -kanom. calidity .of—Family neceseity— Successor, 
twhether bound. 

A meicharath exconted without family necessity 
beforo the oxpiry of a prior kanom , in respect of tho 
samo property is not binding on the suooosaor of tho 
karnavas whethor tho ka: sacan did or did not sm vivo 
the oxpiry of thé prior kanom., 


Secoud appeal from the decree of the 


, Court of the Subordinate Judge of Calicut, 


in Appeal Suit No. 288 of 1912, preferred 


against that of the District Munsif of 
Parapanangadi, in Original Suit No. 566 
of 1911. 

Mr. М. А. Krishna Айа, for the Ар- 
pellant. 

Mr. C. V. Ananihakrishna Aiyar, for the 
Respondenta. 

JUDGMENT.—It is found that there 
was no family necessity to justify the 


melcharath, Exhibit B; and we must hold 
that this transaction is not binding on the 
successor of the karnavan who exeouted 
it, whether the latter did or did not survive 
e nob e 


loos. 15 D1AN CARES. (1915 
UTRA P. JOWALA DAB. 3 | 
• 
ihe egpiry of the prior kanom. The mppeal legal point that Kahna v. Kahn Singh a) 


is dismissed with costs. 


e 


Appeal dismisred. 


PUNJAB OHIERF COURT. 
Svooxp Отуп, Appeat No. £85 or 1914. 
January 18, 1915. 
Preseni.—Mr. Justice Rossignol. 
S HIRA-—PLAINTIFF—-À PPELLANT 


versus 
JOW ALA DAS AND AXOTHRRE—DBREFRNDASTS— 
Rusrospenrs. 

Contract Act (IX of 1872), ы. 28, 65—UOont-aci— 
Illegal contract-—Ruls of in pari delicto—Ccosaderation 
pad for contract void ab initio, whether recover3ble— 

Betrothal 


A breach of betrothal agreement gives rise to'a 


claim for damages. 
The plaintiff advanced money to the defendant in 


та of his daughter's betrothal i» the 
former'sson. The fiamcs died and the рш sued for 
him: 


refund of the m peid by 

Held, that the sult was not maintainable. 

Second appeal from the decree of the 
Additional Divisional Judge, Shahpur 
Division, at Lyallpur, dated the 22nd January 
1914, reversing that of the Munaif, first 
Class, Chiniot, District Jhang, dated the 16th 
June 1918, decreaing the claim. 

Mehta Bahadur Ohand, for the Apel- 
lant. 

Mr. Nur-«d-Dis, for the Respondents. 

JUDGMENT.—This was a claim for 
recovery of an alleged loan; the deferdant 
contended that it was not a loan, but waa 
& payment made in consideration of the 
betrothal of Musammat Viran to plaintiff's 


gon. > 

The first Oourt found that the money 
plaimed was a loan, but held that even if 
it were of the nature described by defendant, 
plaintiff could maintain a suit for its 
recovery. 

The lower Appellate Court has found 
that it was not a loan, but consisted of 
payments made for the purposes described 
by defendant and it has held that the 
suit is not maintainable, inasmuch as 
the money was paid by plaintiff for an 
improper and immoral object which rendered 

* the whole contract void ab iwiho. 
Before this Court, it it contended on the 


is in point and would warrant a decree in 
plaintiff’s favour. 

That ruling would appear to refer to 
the English rule of $n pari delico, and in 
effect, the decision appears tn be that 
since the bride’s father was not tm part 
delicto inasmuch as he had not caused- 
the marriage to be celebrated, he could 
assert that his position was superior to 
that of the plaintiff. But, is the case 
quite the same here? 

Tt was pleaded by defendant that the 
money was advanced by the plaintiff in 
consideration of the girl's betrothal and 
that is the finding of the lower Appellate 
Court. . 

If that is so, is defendant not tr pari 
delicto? Did he not betroth his daughter 
in consideration of the sum received P^ À 
betrothal is not a mere formality and as it 
is notorious, & breach of betrothal gives rise 
to a claim for damages. 

In this case then tbe illegal considere- 
tion forthe cash advanced had been per- 
formed and if we yegard the  bethrothal 
ard marriage as the real consideration, a 
part had been performed and but for the 
death of the jflance the whole would have 
been carried out. 

I have considered whether section 05 of 
the Contract Act applies to such a case, 
and although the matter has often been 
the subject of doubt, the prevailing view 
is that it does not apply to contracts which 
are known to be void ab iiio by reason 
of the illegality of the consideration. 

Holding then that plaintiff advanced 
the money claimed to defendant as con- 


sideration for an illegal promise whioh 
was performed either in whole or in 
&coording to the view taken, I 


decide that the plaintiff is entitled to no 
relief and dismiss the appeal, leaving 
parties to bear their own oos% in giew 
of, the fact that neither side is deserving 


of sympathy. 


eAppeal dismissed, 
(1) 106 P. В. 1879. 
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Abatement of sult—S8nfficient сапво for 
setting aside .681 





——— —— — Built for poeseesion —lindu 

widow suing in representative capacity—Death of 
plaintiff—Suit, whether abates—Reoversioners of 
last male owner—lIs$gal representative 1601 


Abwab, meaning of—Suit for reni-—Zilla kharooh, 
provisiun for payment of —Regulation V of 1812, s, 3— 
Regulation VIII of 1108, s. 54. 


Abwab means an arbilrary and indefinite imposi- 
tion levied by the landlords on their tenants. An 
item which forms part of the consideration for which 
the lease is granted is not an abwab. 

Where a lense sxecuted prior to the passing of 
Regulation VIII of 1708, which forbade imposition 
of abwabs, spocifioally provided forthe payment of 
silla kharach: 

Held, that ав this was А part of the rent agrood 
upon, the landlord was entitled to recover it under вос- 
tion 8 of Regulation V of 1812. С. KALI KUMAR 
Вот v. Karasu МАТН Вот, 470 


Accompllce- Evidesnoe before Committing Magis- 
trate retracted in Sessions Court, admissibility and 
oredibiluty of —Woidewoe af tdentifloation, value of. 


The statement of an accomplice before the Oom- 
mitting Magistrate, though retracted in the Sesmons 
Оош+, oan be treated as substantial evidence, on 
the same footingas any other evidence on the record. 

But this evidence must bo treated with caution 
in во far as ib implicates any particular accused or 
assigns him a particular part in the actual ortme. 

The value of the statement of any witness that 
he recognises а particular man, depends ultimately on 
the opportunities he had of observing the man and 
on his personal veracity. 8.  PUKRU v. dise А 
B. L. R. 208; 10 Ca. L. 7, 288 


Account. Bee LIMITATION Aor, 1908, Бон, І, 
Авт. 85, 


—e-, suit for—Oonsent of partles—Jurisdio- 
fon 803 


Accused pleading guilty—Magistrate, daty Sio 





= . AOW—GENERAL. 
Act 1850—XXT. See Олвти ЮтлАвгтттЕв RNMOYAL 


~ 


Aor. 
—— 1858—XXXV. See LUNAOY AoT. 
— 1859—XTIT Bes WonxwAN's BumacuH oy Oox- 
TRAOT Aor. - 
——- 1860—XLYV. See Pansat Qopa. P 
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AOTS —GENEBRAL — concld, 


ct 1865—X. See Sucomssion Aor. 

1867—III Ses PUBLIO Gawsiixe Act. 

1800—IV. See Drroros Aot . 

1870-—УП. See Count Fers Аст. 

1870—XXI See Hrepu.Winrs Аст.- 

1871—1X. Bee LrurratioX Act. ы 

1871—X XIII See Panstoms Act. B 

1872—I. Bee Күгошмов Act. 

1872—1X. See CowtRACT Aor. $ 

1878—X. Ses Oaras ACT. 

1876—IX. See Misonrrr Aor. 

1877—1. Ses Вркопто RaLiwr Аст. 

187T71—11I. Ses Registration Act. - 
1877—XV. See Lrxrrariow Aor. 

1878—I. Ses OPIUM Аст. 

1870—I. Ses БтАМР Аст. 

1870—VIIL See NortHERN INDIA Олмаг AND 

DzarNAGR Aor. 
1879—XVIIL See LEGAL PRACTITIONERS AOT. 
1881—Y. Ses PROBATE AND ADMINISTRATION 


> 


Аст. 

1881—XXVI Ses МизоттАвци 

Aor. 
1882—IV. Bae TRAXSERR or PROPERTY Аст. 
1882—V. Ses Hasumants Act. 
1882—V]I. See Сомрамгив Act. 
1882—XIV. See Orvin Рвоскровв Оор. 
1888—XIX. Ses Lawn Імрвоткывхтв Loans 


TIxsTRUABMTR 


Aor. 
1887—IX. See Provixomn Swart — OAusx 
Ооовтв Act. 


1888—YV. Bee Inventions AND Dusians AOT: 
1889—VII. See Sucomssiok CunrIFICATR AOT. 
1890—VIIL See GUARDIANS AND WARDS Абт. 
1896 --ХІІ. See Ехова Act 

1887—VIIL See RxrónwaTORY BOHOOLS Act. 
1806—YV. Bes OBRIMINAL PRoompuRm Oops 
1899—1I See Stamp Аст Ы 

18909—IX. See ARBITRATION ÁCT. 

1908—IIL Ses Euxorgioiry Aor. =. 
1907—1IL Ses РвоутнотАт, INSOLVENCY Act. 
1908—V. See Отуп, PRocmpUuRE Oona. 
1908—IX. See Limitation Act. 

1006—X VI. Ses RmaisrRATIOK Аст. 


1909—11. Bee Рнадгрихот Towxs [NSOLYBKOY 
Act. ` 
1011—11. See Іхрам ParaxTs амр Dusions 
Аст. 


1012—YV. See Риво+тражт IX5URANOR Восгвтгвя 
Aot 

J9018—YVI ` Sos MUBSSULMAN Warr Vanipating 
Aor. 

1918—ҮП. See CowpANIES Ame 
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e — AOT8—(LOOAL)—BENGAL. 


Ack18960—X. Ses Bixoar Вакт Act. 
——- 1859—ХЇ. See Вихолдт, Laxp Hrvxkum Saves 
Аст 


. .7— 1876— Yl. Bee Онота Niarn KKOUXBERED 


FsTATES AOT. 
—— 1876—VIL See BxxcanL Lasp BEGISTRATIOX 
Act. 7 * 


——— 1880—IX. See Вакалт Oras Аст. А 

——- 1885— VIII See Banaat Такамот Аот. 

———— 1887—XIL See Benaat, N.-W. P. AKD Assau 

Orvit Оопвтв Аст. 

—— 1899— III. See COatourra MUNIOIPAL Act. 

*——- 1908—I. See Hastwex BENGAL AXD 
Тиклноү Aor. ч 
—— 1008—YVI. See ОнотА NaaPUR TEXAXOY Аст. 


AOTS-~(LOOAL)—BOMBAY. 


Act 1878—V. Ses BOMBAY ABKARI Аст. 
—— 1870—Y. Bes Bownar Lax» Revaxvw Оор. 


—— 1870—-XVIL Ses риккпам AGRICULTURISTS 


z Revier Аст. 
—— 1887—IV. See BOMBAY GAMBLING Act. 
—— i901—III. See Boxsav Disreicr MUNIOIPAL 
Аст 


AOTS—(LOOAL)—OENTRAL PROYINOE&. 
Act 1853—IX. Ses OmxTRíaL, Provixces Texaxor 
Аст. 


AOTR—(LOOAL)—MADRAR, 


Act 1864—11. Bes MapRAs REYENUE Recorser Аст. 
1805—VIIL See Mangas Rent RXCOVERY Aor. 
1878—ILI. See Марвая Orvit Cocets Aor. 
1884— V. Sea Manras LocAL BoARDS Act. 
1886—J. See Марваз ABKARI Аст. 
1891—1. See Марван GaxrBAL Otausms Аст. 
1804—IL 896 Mapnas Proprimrany Hararas 
VirnLAGm Sarvicn Avr, 
Boe MALABAR TENANTS [NPROYEMPNTS 
# Аст. 
1906—I. Ses Mapras Estates акр Aor, 
1014— I. See Mapnmas HINDU TRANSFERS AND 
Brquusts Act 


. ACTB8—(LOOAL)—PUNJAB. 


1900—L 


Act 1872—IV. See Ромзав Laws Аст. 

1887—XVI See Poxsas Temaxor Act. 

1887—> . Sec Poxsas Шаир HEVANUR Aor. 

1900—1. See PuxiaB LiurraTiox (AXOESTRAL 

Laxp Aviation) Aor, - 

1905—00. See PUNJAB Pre-mupriox Act, 

1912—I. See Punzas Covers Аст. 

1012—1V. Вав Рохјав Covers (ANENDNINT) 
Aor. 


1018—L Ses PUNJAB Рев-ниртїок Аст. 
1914—11. See Puxsas Courts Aor. 


AOTB—(LOGAL)—U. Р. 


Act 1876—XVIIL See Оорн Laws Аст. 

—— 1886—XXII. Sæ Опрн Вахт Aor, 
e-——- 1901—IL See Аена ТимАкот Аст. 

—— 1961—1IL See U. P. Land Ruvence Act. 


| 


INDIAN CASES, 


s 


(1915 


AOT8—REGULATIONR. 


Act 1708— VIIL See Baraat REGULATION. 

— 1700—V. See R»aULATIOX. 

——— 1812—YV. See REGULATION. 

—— 1819—VIIL See Porat REGULATION. 

——— 1825-—XT, See Buncat HaeuLATIOX. 

—— 1872—11J. See Вонтнаг Paraaxas баттык. 
MENT REGULATION. 


STATUTES. 


8 & 4 Witttan IV, О. 85. See Оотивчмихт OF Ікра 
Аст. 
24 & 25 Yio., О. 104 See Онлвтвв Аст, 1861. 


Actionable cIalm —Tranafer of right to ie 
Administrator of executor, whether а 
derivative oxocutor 849 
Admission on point of law 
Adoption.’ See Custow; Ніхрг Law. 


Adverse posses slon—Dooument —Cennuino- 
. nesz—Üo-owner in possession—Intention to cheat 
co-owners, whether oxtinguishos title—Ouster-— 
Adverse possession — Prescription 1 


— — — ——— — Extinguishmeni of title 


357 





— —— —————Fallow land—Graxing of 
cattle, whother int ts operation of advorse pos ' 
sossion- Oo-sharer, advorso possession of, when 

presumed — Hostile titlo, 412 


Incorporeal right, whether 

can bo ndversely possessed 930 

———— Limitation—Kleven years 5 
montha, possessio for—Practice of Settlement De- 
partment—Judicial procedure—Possession follows 
titls—Presumption, when raised, 

Where 1! yeara5 months before sult for possoasion 
of а tract of jungle tho final Heoord of Rights was 
published by tho Bottlement Department showing tho 
defendants to be in poseession at that time: 

Held, that having regard to tho well-known practice 
of the Settlement Department, which was itself a kind 
of judicial prooeduro, the defondant must have beon 
found to be in possession at least soven months before 
that record was published. 

. The prosumption that on follows title fu 
these kinds of cases mnst береза upon tho circum. 
stances of the case. C. SAROJINI Desir. Ба: 
Das 














— —— —— , nature of possession посев. 
sary to creato 64 








: Bengal Land Registration Act 
(ҮП of 18768), s. ''B—Registration of same, whether 
proves n—Pussession of co-teaant, chen 

becomes adverse—Character of eridenoce required 10 

prove йәр tior of hostile title—Knowledge of co- 

tenant out of possession —Siub for partition —Cowit- 

Yeo—Actual or constructive possession not proved — 
. Plaintiff not entitled to maintain autt—Proper remedy 

—Leare to amend plarnt—Ooste. 

Tho registration of the nnme afa person, under 
the Hengal Land Registration Act, is some evidence of 
possession, but does not necossarily provo that the 
person, who hasQ^en able to get his name snbatitat- , 
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Adverse possession—concld. 


ed in the place of that of his vondor is in possossion 
of any share of the estate. A 

To enable опе of several oo-tenants to aoqnire title 
by advorse possession as against the others, his 
possession must be of such an actual, open, notorions, 
oxolusive and hostile character as to amount to an 
ouster of the other oo-tenanta, that is, must hare boen 
such as to render him liable to an action of eject- 
ment at tho suit of the oo-tenants. 

Tho evidence to show adverse possession Ьу” one 
oo-tenant must be much clearer than between sirung- 
ere to the title, and the hostile intent of the co- 
tenant in possession must bo shown by unequivocal 
conduct. 

The ouster of the other co-tenauta, In order to render 
tho possession adverse, need not be by violent 
or intimidating expulsion or repulsion; nor need 
notice of the adverse holding be actually brought 
hame to the other oo-tenanta by personal or formal 
communication, but it is sufficient, if the contrary is 
not proved, that the clroumstancos show that sych 
knowledge may reasonably. be presumed. 

A person” who has to prove thathe had 

on, actual or constructive of any share of the 
disputed property, із not entitled to maintain ә suit 
for partition. His remedy ів by в suit for joint 
possesion and partition and he may be allowed to 
amend his plaint on terms os to payment of coats. 
On the plaint ina suit во framed, Court-fees must bo 
peidad valorem. C. LoxmwATH Sinan v. DEWAKE- 
SHWAR Prosan, 21 О, L. J 253 455 


———— —feverslongry rights, sur- 

render of—Poaseasion of third person with consent 
of widow—Mutation of names in favour of ma r 
of widow's proporty-~Presumption 6 











-— —— Thak and survey map, pre- 
pamption relating to 954 
—y what amounts to 35 


Advocate’s act, how far binding on client— 
Agent 829 
Affidavit, uncontradicted, reliability of 882 


Agent—Advocate’s act, how far binding on his 
client 829 


Agra Tenancy Act (IÍ of 1911), в. 22 
— Hindu Lew- Adoption—Adoptee not а lineal 
descendant of his natural father — Occupancy hold- 
ing, guocession to ~Right of brother adopted in an- 
other family ‘ 34 


———— в. 22—Land held on 
service tsnure—Rent-fiee grant—Succession—Hindn 
Law of inheritance —Ploadinge—P) actioe. 

Land held on œ service tenure is a rent freo 
gani, and 4ts descent is governed by the ordinary 
Hindu Lew of inheritance and not by section 22 of 
the Agra Tenancy Act. à 

The mere fact that tho plaintiffa did not admit 
ihemsolves to bo entitled to possession of the land 
in suit as a service tenure, should no€ disentitlo 
them io & deareo for recovery of possassion of 
the land asa service tenure holding, provided that) 
such right is established on the evidence. A, JoKHan 
Onausey v. Manesa Bixen, 13 А. L J. 160 720 


вз. 79. B I — Djeposses- 
sib» of tenant by xemindar through another tenant 
. 
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Agra Tenancy Act—concld. : 


— Limitation —Rival claimants to lenagcy, suit 
botvoeen—J urudiction of Ойт or Hevense Court— 
Res judicata. 

A suit between rival claimants to а nancy oan. 
only be brought ina Civil Court, and not in а 
Revenus Court. Therefore, a decision of the Rerenuo 
Court in a suit for rent between rival olsimants to 
a tenanos would not operate as res jsdicata in a sub- 
sequent milt in the Civil Court between the same 


a previos lessee, 
latter mast be deemed to be á’ dispossession by- , 
tho seminar through his tenant. The remedy of 
the dispoescased leesoe is o suit under section 79 
of the Tenancy Act within mix months o? the dis- 
possession. А. PBALBHADDAR ÜHAUSAY г. BOMAROO 
Ват, 18 А. L. J. ?05 914 


— — ——— — 8. 79 (1) (Б) 5и for 
compensation for crops wrongfully removed by land- 
lord—Jurisdiction of Civil or Revenues Court. 
Section Т9 (1) (b) -of the Agra Tenancy, Act 

entitles a plaintiff to recover the value of any 

crop which hos been wrongfully removed by tho 
defendant as one of the resultant damagus of wrong- 
fal on, 

Therefore, a suit for oonípensaiion for the value 
of the crops which were wron removed is a 
suit for compensation for illegal ejectmentby a tenani 
against his landlord and should be hroughiin & 
Rerenue Court. A. Онат Вам v. Samana, 18 А. D. 
J. 102 А 532 
S. 95—Suit 'Ъейовев rival 

claimants to tenancy—Oognirable by Civil. Cowrt— 

Jui isdection ~Res judicata. 

Section 06 of the Agra Tenancy Act deals with 
questions arising between landlord and tenant, and 
not between rival claimants to a tenancy. 

Therefore, a suit between rival claimants toe 
tenancy thaf the plaintiff is entitled to it is 
cognizable by a Civil Oourt. 

A decree of a Revenue Оош+ in а previous suit, 
holding that the plaintiff was the sub-tenant of the 
defendant in respect of the holding, does nob operato 
as res judicata in the plaintiffs in the Oivil Court 
to establish his claim to the holding. A. Kaxur 
Вах v. Durga Рвлялр, 18 A. І, J. 278 913 


——— в, I99—3ut for eject- 
sasni—Dafendant æt up lease—Directios of Revenue 
Court to file вии for declaration of ttle sn Civil 
Court within three siontha—Sust fled after expiration 
of three months—Limitation, ` 
In a suit for ejectment in the Revenus Court the 

defendant pleaded that he was holding the land 

under в lease the term of which had not yet expired. 

The Revenue Oburt directed the defendant to 

institute a suit in the Olvi Oourt within throe 

months to osteblish his rights under the lease. The 
sult was instituted after tho expiration of thra 

















months · 
Held, that as a cloud was cast on the Intiff'a 
title undor his loose he was ontitled to tute tho 


suit notwithstanding that the period pres- 
erlbed in the order of the Revenue Court fad erpired. 
A. Bosas Mat v. Ніва Конжав, 18 A. L. J. 81; 87^ 
Ales j « SIP 
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Agreement creating future .intorest in favour 
- of wnborn persons, whether valid 379 


5 , voluntary, validity of—Ex-pro- 
prietary tenancy converted by ex-proprietor into 
rent-free holding for lifo— right, ro- 
Hnquishment of, by ex-proprietor 376 


Allenation. Se Hixno’ Law; Manamag Law; 
Morreaan. 








Khakli Jats of Mouza Salthax, Tahsit 
Mucaffa:garh—Tranafer of landed property to wife in 
lieu of sharni dower, *alidify of—Sale—Rogistration 
—Docuineni thirty years old —P -ption— Evidence 
Act g of 1872), в. O0—Registiation Act (XVI of 
1908), s. 17. : 

, Among Khakhi Jats of Mousa Ваар in Tahail 

Muzaffargarh ә sonless proprietor can validly trans- 

fer his holding to his wife in liou of sharai dower. 
The wife has absolute powor of disposing the pro- 

. perty thus transferred to her, consequently a gift of 

it to her daughter is valid by custom and cannot be 
challenged by the reversioners of her husband. 


A dooument thirty years old coming out of proper І 


custody is to be presumed genuine under section 90 
of Act I of 1872. 

According to Muhammadan Law a gift by a husband 
of landed property in heu of dower in favour of his 
wifo is tantamount to а sale, consequently such в 
deed of gift in Hou of dower below Hs. 100 does not 
require istration, although ihe real value of the 
immoveable property thus transferred exceeds that 
amount, and as such is admissible in evidenco. P. 
Nor Munawwip т. ÀALLAH Wasar, 6 P. W. В. 1015; 
85 P.L В. 1915 562 


Allenee of minors right in property entitled to 
challenge mortgage by guardian i 859 
Alluvion and dliuvion-—dGovernmont as 


owner of rivor- and proprietor of land abntti 
on river, dispute betwoen—Enoroachment  ' 509 


Amendment of decree—Application fllod 
after long sme, whether allowed 639 


E —— ~ Mistake as to costs—Pleader's 
fes—Arithmetioal or ciencal error—Revision, 

Where in the preperation of a decree two seta of 
Pleader's fee ware erroneously chargod instead of one, 
and an application for amendment made nearly after 

'& year was . 

Hold, that the High Oourt could not interfere in 
revision, as it was very doubtful whether the error 
could proporly be considered either asa clerical or 
an erithmotical mistake, A, PaHLap Das v. Ool- 
LECTOR or JAUNPUR, 18 А. L. J. 60 922 


Of plaiInt—Leare to amend— 
5 











Costa 46 
» when allowed—Objection 
в, amendment, when to be made—Misjoinder 
causes of action— Limitation extending time, how 
pleaded— Bale of ір business—Contract 
Act (IX of 1872), в. 253 (7) ` 344 


P so Court duty o of additional bun - 





lato Court, duty of 


~~ :— Admission of appeal presented after ti 
—--Diseretion of Oourt—Discrotion must bo legul and 
regular—Presontation of appeal to wrong O 

o whethpr sufficient cause 967 


INDIAN OASES. 


[1815 


Appeal- оса. 
— — — ——A ppollate Court allowing award to be flod 
—Rerision 332 


— — —— — Application to restore application for 
reversal of sale, dismissal of-—Appeal, whether 
allowed — Sufficient o&uso — Party deliberately 





absenting, whether can claim restoration 492 
— against consent decree, when maintain- 
&ble Я 242 


— 





Oosts— Power of Appellate Court to allow 
coats disallowed by Subordinate Court 621 


——— 1 against decree passed on award, grounds 


Bengal Tenancy Act (VIII of 1885), as. 
108A, 106, 109A— Entry in Record of Righta, Court 
not precluded from enquiring into correctness of— 
Apphoation by landlord for fair ev? 
ment— Jurisdiction 4 
Execution of decreo—Legal representative 
bf judgment-debtor, objection by—Attached pro- 
perty nob of judgment-debtor—Determination of 
such quostion 328 


— Басы, finding of, by trial Oourt—Appellaté 
Court, power of, to disturb 276 


Final decree passed before filing appeal 
against preliminary decreo—Preliminary | decree, 
whsther appealable. - 


Where befare the filing of & second appeal against 
a preliminary decree, a Яра! decree was passed and 
no appeal was preferred against the final decree: 

Held, that no appeal lay against the preliminary 
decree as it had been confirmed by the final decree. 
C. Sapnu Onaran Darra v. Hanaxata Darra 135 


Finding adverse to dafendant—Dafendant, 
whether entitled to appeal—Res judicata. 


There is no right of appeal against a mere finding. 

Where, therefore, іп a suit to declare an adoption 
invalid, the invalidity of the adoption is found but 
the uit itself is dismissed as time-barred, the defend- 
ant hes noright of appeal against that finding as 
there 1s no decree against him. ` 

The fact that that finding may operate as res 
judicata in subsequent proceedings will not give him 
aright of appeal. IW. AOHANTA VENKATASUBYANA- 
BAYANA € YNLAPRAGADU BHIVASAXKARA МАВАТАМА, З 
L. W. 101; 17 М. L. T. 85 861 


—— Finding of fact not to be questioned in 
seoond appeal eren if besed upon evidence on 
remand 265 


———— —- Hindu Law—Partial partliien provgi— 


—— 























Onus probandi as to jointnesa—JAlortgage-decree, 

form of—Oivil Procedure Code (Act V of 1908), 
О. XXXIV, rr. 4, 5,0 : 48 

Limitation —ÀA ward, filing of ЗІ 

— , whether maint e— Order refusing to 

wind up Oompeny 44 





Momorandum of appeal unaccompanied by 
оору of dearee, whether effective —Oolleotar, whe- 
ther a Judge—Aots of Collector, presumption as to 
regularity af ~ 0 447 
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Appeal— ontd. 


——Olvil Procedure Code (Aot XIV of 1882), 
s. 244-—Non-tranaferable ocoupanoy-holding sold in 
execution of ront-decreo—A pplioation by purchaser 
io set aside sale—Bengal Tenancy Act (VIII of 
1885), s. 178—Frend 431 


Objections to report not taken in first 
Court or not raised in grounds of appeal before 
lower Appellate Court, whether allowed. m second 
appeal 598 
— Order refusing to attach property for dis- 

obedience of injunotion, whether Ыс — Áp- 

pellate Court, power of, to order арро а 
——  — — Order refusing rateable distribution 644 


—— — Provincial Insolvency Act (III of 1907), 
as. 13 (2) (b), 46 (1)—Order refusing to take action 
against insolvent— Oreditor, whether an aggrierod 
person 241 

——  — — Parmership sult—Oourt compotent to pass 
decree for amount exceeding ita pecuniary jurisdic- 
tion—Inoompetency to order amendment of valu- 
ation according to amount found due after prelimi- 











nary deoree—4Course of appeal to be нен Ü 


amonded valuation 


——Party i» lower Court mot impleadsd їн 
appeal, affect of—Limitation for adding party i^ 
appeal—Oiviw Procedure Code (Act Y of 1908), 
О. XLI, т. 20-—Court, power of, to direct addition 
of pai tios im appeal. 

Where by a more act of inadvartence the appellant 
faila to implead а persof who wasa perty in tho 
lower Court, the appeal ought not to be dismissed oh 
the simple technical ground that the said person is 
no party to the appeal and that limitation has 
expired for the purpose of making him в party, but 
must be decided on merits atter that porson is 
directed by the Appellate Oourt to be made « party; 





“for, under Order XLI, rule 20, Olvil Procedure Ооде, . 


ths Oourt has full authority to direct the addition of 
perties in an appeal, and when it takes action undor 
this rule, no question of limitation сап arise. О. 
Сакау Вгкен v. Gaver Внанкав, 2 О. L. 7.20 609 


-— —————Preliminasry  deoree— Decision on issuos 
in bar, whether preliminary decree—Omission to 
frame decree, effect of, on ne to appeal —Final 
decree, effect T diii decree, preparation 
of, here provided 317 


Remand, evidenoo taken on—Appollate 
Court, discrotion of—High Court, power of, to in- 
terfere in second appeal. 827 

Removal of guardian— Grounds of removal 

« Appajntment of successor 28 

and revision—Advocale’s act, how far bind- 

ing on his chent—Agont—Negligence 829 

Suit filed in Subordinate Judge's Oourt but 

heard and decidsá by Munsif—Jurusdionos of Subor- 
dinate Judge to Mr appeal. 


А suit was filod in the Court of the Subordinate- 


Judge, but was subsequently transferred to tho 
Court of tho Mansif who heard and decided is On 
‘appen the Distriot Judge transferred the case to the 
B Judge to hear the appeal: а 
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Appeal—contd. 


Held, that the Subordinate Judge had jurisdiction 
to hear the appeal. A. Witayat Аш Kan v. GHAXI 
Kuanr, 18 А. L. J. 200 874 


filed beyond time, admissibility of—Court’s 
negligence to obsarve prooeduro—Bufficient "4 





—————, 8e€COnd-—Appoal re-heard on sopli; 
tion for review—Limitation 


——— Application for certificate to 

nppeel made after BO days—Question of custom 
mixed with law — Oertifioate refused — Booond 
appeal, whether lies to Chief Oourt 723 


Concurrent findings— Question ofe 














legal neoossii y. 

Where on tho question of legal necessity for % 
sale the Courts below had come to a concurrent doci- 
sion, the Ohief Oourt deolined to interfere im seoond 

appeal P, Bur» Bau v. Наша Bixen, 1 Р.І, Н. 
1916 645 











— Definite fi of fact—A share- 
holder in possession qf more ehe than his share 
—Puiaie to get deed of sale registered—Pwnjab 

Oourts Act (TII of 1914), s. 41. 

A finding of fact though not тогу clear but вай. 
ciently definite cannot bo interfered with in second 
appeal. 

The mere fact of a abare-holder cultivahug moro 
than his admitted share in the shamiuat is no inferenco 
of his havmg purchased a further share, specially 
when he has failed for в long time to gei his “eed of 
sale registered or his title recorded in tho Revenuo 
Record. P. Jawani Smeu v Naumaxo Roron, 20 
P. W. В. 1915; 67 P. L В. 1916 620 
— Finding —Intei ference. 

Where the lower Court after considoring the whole 
evidence adduced by the partica, finds an adoption 
proved, the finding cannot bo interfered with in 
second appeal Р. TTuHAKAE Das т. Онон Lan, 12 
P. W. В 1916; 62 P. L. В. 1915 608 


—— Finding of fact 446 


——— Finality of order passed on appeal 
by judgment-debtor agasn&t oider 16fusrng to set aside 
auchon-sale of his £mmoreable property to decree. 
holder—Civil Procedure Code (Act Y af 1908), sa. 2, 
4T, 104, О. XXI, rr. 90, 92, О. ХП, r: 1. (]) —Reri- 
sion — Punjab Oowrts (Amandmani) Act (IV of 1912, 

а. TO—Punjab Courts Act (III of 1014), г. 44. 

An ardor of the Appellato Oourt tn appeal by tho 
judgment-debtor, under rule (1) (7) of Order XLIH 
of tho Oode of Ofvil Procedure, 1008, against the 
order of the Court executing the decree refusi 




















“under rule 93 of Order XXI, to set oside, on 


application under rule 90 of the said Order, the 
auction-sale of his immoveable property to the 
decree-holder, is not а decree within fhe meaning of 
sections 2 and 47 of the said Code, and uy, 
under tha foroe of sub-section (2) of motion 10-4 of 


.the Codo, no second appeal lios therefrom to tho 


Ohief Court. 

The Ohief Court is not bound to interfere оп revision 
with an ordor which is not so unjust or so perrorse 
that it should not be allowod to stand. P. Bany 
Lat v. OHANDA, 6 Р. W. В. 1915; 38 P. L. R. 1016 
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Appeal- conold. б 
——2*—, Second —Aixed question of law and fact 
° 933 








— ——— Order refusing to set aside salo 
-—Booond appeal, whether maintatnable—Reviston 
petition treated as memorandum ofappeal 294 


— — — — Party, whether entitled to make 
n new case B10 
— Plo raised for the first time, 
whether can be allowed. ` 
Tho plaintiff sned his vendor and the brother an 
mother of tho vendor for poesossion of а o 
portion of & house, alleging that it represented Ша one- 
third share in the house which had been purchased 
in the name of the defendants and one-third of 
which had been sold to the plaintHf, The vendor 
confossed ju ent, but the other defendants ploaded 
that in а tion after the purchase the house had 
fallon to the sharo of thedefendant, who was vendor's 
brothor. The plos was held proved by the original 
Oourt and the suit wes dismissed, but the Appellate 
. Court found that the ploe was not established end 
рака a deoreé for possession of one-third of the 
ouso. On second appeal it was oontended that the 


vendor, being a member ofajoint Hindu family, had no' 


right to alienate any portion af the house which tho 
plaintiff conld claim: Ё 

Held, that it was в now plea and could not bo 
raised for the first time on second appeal Р, 
Nasin Das v. Musanunat Dagorrr, 2 P. L R. ia 


Point not taken in original Court, 
оз in Appellate Court, whether allowed to be raised 

in second. appeal. . 

Ordinarily a point not taken in tho original Oourt 
cannot be advanced in appeal, nnd similarly & con- 
tention not raisod olther in the first appeal or in the 
memorandum of appeal omnot be sllowod to be 
argued in second. appeal Р, Анмлр KHAK v. 
Baxmrawag, 8 P. L. В. 1915; 14 P. W. R. 19°85 646 


——— —— — ———-—fuitfor rent, other than house 
rent 288 


Appeal to Privy Councli—Oonneced dp- 
peala—One appeal allowed, another duimissed — Leave 
fo appeal grawjed im appeal which «опа allowed — 
Other appeal, whether fit case for leave to appeal to 
be granted. 

Two connected first appeals arising out of the same 
suit were disposed of by the High Ооп. In one of 
the appeals the High Court confirmed the decimon 
of tho lower Court and inthe other reversed it The 
same question wes involved in both the appeals. 
Leave i appeal to tho Privy Council was givon in the 
one in which the High Court had reversed tho judg- 
ment of the Court below: 

Held, that under tho circumstances the other case 
also was a fit ono fur appeal to His Majesty in 
Councll. А, MorAMAD Warr KHAN v. MoBAMAD Мум. 
UDDIN Kaas, 38 A. L J. 67, 87 А. 124 378 


Arbitratlon—aAgreement to arbitration after 
fnatitution of salt—Applicaiion for stay of mit — 











Adjustment within the meaning of O. шга - 


Awa) d—Order іо file award before certain 
date—Award made in Hindi on that day but flod 
etoith йв English translation two days later, validity 
of-—Usef word “file instead of “make” im order, 
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Arbitration—ooncld. 
«босі of —Civil Procedurs Coda (Act V of 1908), Sch. 
IL, paras. 5, 15. 


Whero a Oourt allowed the arbitrators io make 
their award within а certain time, bub instead of 
using the word “make” used the word “file”, and tho 
award was made in Hindi and signed within that 
day but was filed two days'later, as the arbitrators 
decided to havo it translated into English, and where 
the arbitrators also before filing it took an agree- 
ment from the parties not to raise any objection to 
this being dono: 3 

Held, thatthe award was mado within time and 
was valid алй that the use of the word “file” 

, Instead of “make” wes immaterial C. Sar LaL v. 
^ AnjUx Das, 18 C. W. N. 1825 233 


Party having notre of hearing mot 
appeartng—Ex parte award, validity of—Costs, order 
аз to, included in award—Award, whether bad. 
Whero a party to an arbitration proceeding receives 

notice of the hearing but does not appear, tho arbitra- 
tors are right in making an ea pa)te award. 

Oosts moyrred in the process of obtaining an order 
from the Oourt are within the discretion of the Court 
nnd outside the province of the arbitrator, but an 
award is not bad merely because of tweir inclusion. 
S. Laxa, J. М. v. HoLLAXD акр Moss, Lo., 8 B. L. R. 
188 ` ‚ 526 
——— — Baferenca to arbitration, resiling from — 

Appeal against decree passed o» алга: й, grounds for. 

A party cannot realle from & reference io arbitra- 
tion st his sweet will and pleasure, and it canuot eynil 
him to show that having pnoe agreod to the refer- 
ence he afterwards repented of his action. 

Where the parties to a suit referred the cese to 
arbitration and a decree was made in accordance 
with the award of the arbitrators: 

Held, that no appeal lies from such a decree, 
except where the decroe is in exoess of ar not in 
accordance with the award. О. Ommr KUNWAR г. 

` Poru Sinan, 17 О. О. 866, 2 О. L. J. 320 424 


Rarooation of submission not allowed 
acithout good causs—Notioe of meeting to party «ko 
has already withdrawn not necossary—Arbitratora 
not bownd to discuss iw presence of parties—Criil 
Procedure Code (Act V of 1908), Sch. IT, para. 20— 
Regular suit to enforceawa:d—Cowrt Fees Act (VII 
af 1870), «7 (X) (d)—Limuatios — Appeal. 

Neither party to & submission to arbitration can 
revoke it unless for good cause shown, 

Omission to give notice of the meeting of arbitre- 
tors to a регу, who has prior to such meeting 
notified to the arbitrators his withdrawal from the 
snbmission, doos not invalidate the award. 

The arbitrators are not bound to discuss in presence 
af the parties what award they are goig to mage. 

The procedure laid downin the Civil Procedure 
Oode, Schedule TI, paragraph 20, is not obligatory. 
Instead of applying thatan award may be filed, в 
party may institute п regular snit to enforce the 
award. For such a sit, tho Ognurt-fee would be ad 
valorem on tho value ofthe pronerty In disputo 
[section 7 (X) (d), Court Feos Act], ond the period 
of limitation is throe years at least, in some land 
cases it may be twelve years, and there is froe right of 
ap and second a . U. B. Nea Hra Graw т. 
Mri Ya Po, 4 О, B. Н. (1014) П, 26; 7 Bur. L, T. тө, 
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Arbitration Act (IX of 1899), s. 2— 
Application to fils an award—(Oause of action arising 
in part—Jurialiciton. 

A “cause of action” oonsists of every favt which is 
material to be proved to entitle the plaintiff to succeed, 
every fact which the defendant would have a nghi to 
traverse, and it arises “in pari" within tho juris- 
diction of a Court, if any fact material for tho plaint- 
if to prove took place therein. 

Where в trader entered into a contract at Multan 
with the agenta of a Karachi firm, and the oontraot 
was to be completed in Karachi and the money pay- 
able thereon was expressly made payable in Karachi: 

Held, that the cause of action arose in pert in 
Karachi and thet the Karachi Oourt had jurisdiction 
to file an award based one reference contained in 
the contract. B, WILSON, Ө. W. v. Vouxart BROTH 
8 B. L. R. 107 12 
в. 14—Award made ех parte— 

Sufficient onwse for wom-appearance—OowM, power 

of, to ast aside award. 

Ifa perty shows sufficiont cause for his non- 
appearance before an arbitrator, the Court will set 








aside an award ea parie against him. 8, 
Wurranousr v. Кани Kaun & Oo., 8 8. L. В. NO 35 


———— ———— 8, 19 — Insolvent guarantos-broker 
—Guarantee deponit — Employer's claim for damages 
adjudicated by Judge tn tasolconcy procesdinga—Bust 
to recover guarantee deposit after setting off damages, 
whether can be referred to arbwiration —BSufRcient 


cause, А 

A suit by an Official Receiver of the property of 
an insolyent guarantee-broker against his employer 
for the balance of the guarantee deposit with interest, 
after sotting off tho amount of damages settled by 
the Judge in the insolvency ing as due to 
the employer, cannot be referred to arbitration 
under section 19 of the Act, as the main question 
of damages cannot now be litigated without the 
leave of the Oourt under section 16 (2) of the 
Provincial Insolvency Act. З. Janus FINLAY AND 
' Qo. т. B. Rarxoxn, 8 8. L. R. 60 


Assessment of rent, suit for, landlord's 
righis as to 974 
Attachment. See Execurion. 


Auction~purchaser. See Crvm Procapurs 
Oops, s. 47. : 


Auction sale, bid in, whether oan be with- 
drawn : 805 

Award. Se ARBITRATION 526 

——— —. Bee ÀBBITBATION Aor. 

—— — — Application to set aside — Limitation 371 

Bati. Ses Ornar Раосарсви Сори, s. 497. 


Benam! transaction — Mortgagor and mort- 
gagee—Mortgngor purchasing benami in revenue 
sale—Bubsequenb mortgage sale, validity ote 
of bona fide lessee e 214 

Benamldar, whether oan sue —M 
sumption—Mortgagar, whether oan object to such 
institution 136 


Bengal, Assam and North-West- 
ern Provinces Civil Courts Act 
(XII of 1887), s. 13 1 


GENERAL INDEX, . 


—Pre. 
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Bengal Cess Act (IX B. C. of 1880), 
з. 20, construction of —Whether. suit barred, ч here 
xernib in oocupation of tenant entered in the chs return 
simply as xerait—Fales entry m the return, effect of. 
Bection 20 of the Bengal Cess Act (IX BO. of 1880) 


-doca not enact thas if a proprietor, whether by 


mistake or otherwise, enters a piece of land in the 
"rong pert of his return, ho thereby losos his right to 
olaim rent. The Овад Act is a fiscal Act, and its 
object is that no land within the ostato should 
озсаро assessment. Ii ія immaterial for this 
whether serat! land is entered as in the possession of 
a tenant or the khas possession of the sxemindar; ond 
this is sufficient to the requirements of sec- 
tion 20. The semindar be liable to punishment 
only if he onters land of ono class in another class. - 
C. Bn: Nanarx Вткен 1. ВАпвооһ KHAN 304 
Ben Land Registration Act (VII 
of 1876), з. 78 465 
Bengal Land Revenue Sales Act (XI 
Of 1859), в. 37—Tslok im existence from 
before Permanent Settlement, division of —Portion of 
auch taluk tramsferred— Protection of such portion. 
When a portion of а tolek oxisting from before 
the Permanent Settlement is tronaferrod and 
it is subsequently held ií proportionato jama 
under а name different from the original taluk, 
but the subsequent transfer and descent thereof 


can be traced from the taluk, the partion so 
transforred is also proie under section 87 of Act 
XI of 1859. 


What the effect of the division of а taluk in must 
depend upon the intention of the parties. С. Dora- 
MAPIE CHOWDHURAXI г NARENDRA Ківнови Вот, 19 


O. W. N. T0 114 
—— 8. 37 Cl. (4)-_ Тепа оп 

which & garden stood before, sold for arrears of 
revenue—Incumbrance, whether void — Landlord, 
right of, to annul notioe—Notice, how sufficient— 
Оі Procedure Code (Acb V of 1908), s 102— 
Appeal, seoond, whether competent 258 


Bengal Regulation XI of 1825, as.4, 
S—Alluvion and diluvion—Govei ament aa owner of 
river-bed and proprietor of land abutting on river, 
dispute betosen— Encroachment. 

Sectaon 4 of the Bengal Regulation ХІ of 1825 is 
intended to apply not merely to onses of alluvion and 
dereliction arising between the owners of proparties 
situated on opposite benks of a river, but also to 
casos in which the disputo is between the (Covern- 
ment asthe owner of the bed ofthe river ands 
proprietor whose land abuts on the river. Sootion Б 
doos not apply to onses of accretions made owing to 








recession of rivers. O. SECRETARY or Вбтлти v. 
JAGDAXMBA DEBI 509 
Bengal Rent Act (X of 1859) 928 


Bengal Tenancy Act (VIII of 1885 
applicability of 27 
So Sc. вз. 5 
s. 


432 
— 5 (1), (B) теты. 
holder—Presum piion —Lease—Construction of lease, 

A lease providod: - 

(1) thot the grant was mado in order that the 
granico might cultivate the land after making it 
ft for oultivation nt his own expense by his own 
efforts. 

(2) that tho granteo might enjoy tho land py oulil.® 
vating itor having it cultivated, and that it would 


My 
1 
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be competent to the granteo to make sch other 
arrangements от adopt such other means as he 
might der necessary for cultivating the same 
sand that the grantor would not raiso any objection 
thereto. 

There wes a' period of remission fixed, during 
which no rent was to bo paid for the land itaclf. 
The rate of rent itself was fixod in perpotulty and a 
premium was peld by the grantoo to tho grantar. 
The area covered by the lease excoeded ono hundred 
bighas: р 

Held, (1) that under section 5 (5) of tho Bengal 
Tenancy Act 16 was obligatory upon the Oourt to pre- 
sume that the grantee wasa tenure-holder, 

(2) that the torms of the lease read together with 
the definition of tenure-holder given in seotion 5 (1) 
of the Bengal Tenancy Ас instead of rebutting sup- 

the statutory presumption, and 

(8) that the definition given in the section was not 


exhaustive. C. BrisHuDEXDRA Маквіхен т. Dr. 
BEXDRA Матн рая, 20 О. L. J. 140 432 
8. 26 235, 352 





—— ———— ————— 8. DY Partition among 
superior landlords—Distribuiton of reni —JIMHnhanos- 


eut. 
ft the total renb remains unaltered, its distri- 
bution, теле of partios, over different parcels 
of land s not constitute enhancement within the 
meaning of the Bengal Tenancy Act.. C. RBowsuax 
BIRCAR v. SHrAxA OHARAN ОнлкваАвавтт, 90 О. L5 
831 





s. 48 (h) 56 


—— — в. 49—Under-ratyat— 
Suit for ient by raiyat dremrseed— Bes judicata as to 
title— Under-raiyat claiming to hold directly wnder 
lasdlo:d and payrng rent to plaintif as gomastah— 
Notice to quit necoscary. 

Tho plaintiff, & gomasa& of the landlord af o village 
obtained oertain lands from the landlord and let them 
out to the defendant. Jn в previous rent suit brought 
by tho plaintiff tho defendant, the defendant had 

eaded that ho had always paid his rent to the plaintiff 

or the benofit of the landlord and that the plaintiff 
was nothing more then а gomasia^, and he was a rayat 
holding directly under the landlord The rent suit 
was decided in favour of the defendant, and the plaint- 
iff then sued that in establishment of his title as 
rayat he could eject the dofendant without notice as 

a trespasser: 

.' Held, thas the decision in the rent suit did not 
operate as ез judicata on the quoation of title af the 

plaintiff; 

that the defondant сопа not, be evicted without 
notice to quit as required by section 40 of tho Bengal 
Tonancy Act 1885. C. LA Qasi v. MAHESWAR 
ORAUDRURI 213 


—— —— — 8, 49 (а) Lease-hold 
propeity, whether heritable—Lease for a term of 
yeurs--Dcath of tenant before empiry of term—Right 
of son to hod leases—Swit for ejoeciment—Notice to 
quit. 

A lease-held property under the Bengal Tenancy 


Act omunder any other Act if it is for а term of years 
“ja nocessarily heritable, inasmuch as the contract 
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enables the leasee to remainin possession for the 
full term. 

Where a tenant holding under o written lease for 
& fixed term of years died before the expiry of his 
term and his son held the lease and went on 
cultivating the lands even after the lease: 

Held, that -the son was liable to be ojected without 
а notico to quit. C. М№інора Monax Duy v. JAGAR- 
ALL, 20 О. L, J. 828 4 

8.52 19 


—— ——— — 8.65, xop of—RcM, 
when Ага charge — Landlord amd tenant, rela- 
tionship of—Landloid parting swith his proprietary 
righi, whether entitled to sell tenanta holding under 
в. 66— Civil Procedure Code (Act V of 1908), О. 
XXI, тг. 80 іо 96—Court, power of, not to confirm 
sale. 7 


Under soction 65 of the Bengal Tenancy Act the 
sale of a holding is possiblo, so long as the rent is 
a frat charge thoreon, and it remains the first charge 
only so long astho relationship of landlord and tenent 
subsists. 

Therefore, & londlord who hns parted with his pro- 
prietary interest, is not entitled to invoke the 
special remedies vested in a landlord under section 
65 of the Bengal Tonancy Act, but still he can have 
a sale in execution of his decree under the Code 
of an interest which is saloablo. 
` Whero after osaloin execution of n docrée the 
decreo-holder is paid the amount of his decree and 
there is a concurrent wiah of the parties that the 
sole should be set aside, the Oourt, although not 
worronted by any provisions of rules 89 and on. 
wards of Order XXI of the Oinl Procedure Code, 
1008, to set asido the sale, may treat the salo ns 
being of no effect and may decline to confirm 16, C. 
Rau Prasap т. Бам CHARAN Sinan 601 


——— sg. 67, 193, Sch, 
HI, Art. 2, cl. (D)—Lease, construction. of— 
Fishery 1ight, вый for—Inamitation—Pishory, money 
payable for, whether rent. 


Where в lease merely givos a right to fish in a 
jalkar, the fact that the lemsee is not to claim reduo- 
tion of the zama on the ground of drought or inunda- 
tion does not necessarily show that any right to the 
soll 15 also conferred. e : 


A sult to recover ош? duo under much о leago 
comes under section 198 of tho Bengal Tenanoy Act 
ond is barred if not hrought within the special period 
provided by Schedule III, Article 2, clause (b), of the 
Act. 


Tho money payable in respect of a dishery ig not 
rent within the meaning of the Bengal Tenancy Act, 
and os such, interest ot the rate stipolatod in the 
lease is recoverable on tho amount, 


Section 67 of tho Bengal Tenancy Act relating to 
interest affects tho contract between the partica, and 
the restriction on the liability of the tenants to pay 
interest at tho rate af 12} per cent. per annum is a 
matter of substantive right, and does not apply to 
waits, C. Квізнма Lat е. Bauma Маномар, 19 O. 
W. N. 514 614 


s. BG (6) 564 
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— — 8. B6, Cl (8), construc. 
tion "of—lacwmbraaee, moaning of—Surender— 
Incumbianos created by tenant, effect of, spon land. 
lod. : 

Per Wood) offe, J.—The term “incumbranoe” ir sec- 
tion 86, clause 6, of the Bengal Tenancy Act, means 
not one which is binding on the landlord, but one which 
is binding as between the tenant and the incum- 
brancer, 








In s onse of surrender unlike that of abeudoument, 
the landlord taking the tenant's rights should eguit- 
ably be bound by the tenant's previous transaction 
by war of amortgage. Neither the landlord nor the 
tenant can d as against his own grant, 

Per Cose, J.,—The landlord’s righta under section 86, 
olanse (6), of the Bengal Tenancy Act cannot be 
affected by the tenant’s incumbrance which is not 
legally binding upon him. С. NManHaxxap Nassan- 
UDDIN BARGAR т. ьнжікн Isan, 21 О. L. J. 185 1003 


8. 88 564 


—— —— 88, 98, cls, (3) and 
(7), 103—Common Manager, powers af —Ápplica- 
hos under а. 108, whether esciuded. 

The powers of а common Manager under section 98 
(8) of the Bengal Tenancy Act aro the same as the.oo- 
owners jointly might, but for his appointment, have 
oxercised. 

Clause 7 of section 98 giving the Manager power to 
make any spploation under section 108 does no 
operate as ап exclusion, C, Baxra PRAMANIK v. 








* 








Kisnogi MoBAN d 307 
в. 103 307 
— — в. 103A — Record of 








Raghts—Presumption of correctness—Draft Record 

of Rights, whether admusnble wm evidence 

Tt is not until в Record of Rights is finally 
published that the presumption of its correctness 
arisos Therefore, entries in a draft Record of 
Rights, published under section 103A of the Bengal 
Tenanoy Act, are not admissible in evidence. C. 
Gupas Kurr v. Raw Ratan Pannur, 18 О. W. oS 


- — —— 88. 103A, 105, 
10 ЗА —Huiry ‘in Record of Rights, Domt not pre- 

cluded from enquiring mio correcinsss of—Apptioa- 

tion by for fair — rent —Enhahcement 

Jurisdiction — Appeal. 

Bection !084 of the Bonan Tenancy Act precludes 
ь Oonrt from going into the question whether the 
procedure under the Uhapter has been followed and 
not from inquiring whether the resultant ontry in 
a Record of Rights is correct. 

ero om an application by в landlord under 

section 105 of the Bengal Tenancy Act the Special 
Judge enhanced the rent of & tenant who was dos- 
cribed as korfa and the purpose of whose tenancy was 
residential, on the ground that ib was below the pre- 


ing rate: 
md ыы Bengal Tonancy Act did not apply 
to such & tenancy and the Special Judge had no 
jurisdiction to onhance the rent. 

Section 1004 is по bartoan в in a селе of 
sottloment of rent in which & question of jurisdiction 
is definitely raised С; Rawnas MOoXHOPADATA V- 
BrPua Das Рат, 19 О. W. М. 85 448 
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4 
s. 105 • 446 


———— -— 8. 108, mit sader— 
of title, whether detqrnuned imegsuit under 
в. 108—Oivil Court, jm isdiotion of. 


A person who is nob in possession of land 
which is claimed as rent-froo at the date of the 
Record of Rights, oennot have tho mere question 
of his title to hold the land rent-free tried ina 
suit under section 106 of the Bengal Tenancy 
Act (ҮШ of 1886), nor œn he obtam possession 
of the land in & suit under that section. А 

Where, however, the plaintiff has a title and 
his claim is not barred by limitation he is 
entitled to possession, but he oannot get all the 
reliefs in & suit under section 100, whereas he 
can get a complete remedy by a mut in ihe 
Civil бошт. C. Рвах KRISHNA Sana т. TRAILAKEYA 
Naru OnowpHURY 553 


——— -—— —— —— 8. 109A 446 


—— —— — 8. 140, scope of — Remedy 
agamst distrasRt— Ex parte order, Courts vwhereni 
power to taviso—Cioil Procedure Code. (Act F of 
1908), s. 151—Inherent potoer, object of. 


Section 140 of the Bengal Tenancy Act does not 
afford the only romedy against a distraint made 
erroneously or on insufficient materials. 

The Court which passes an es pasis order has the 
power to review it, asthe Oourt hasan inhbrent 
power to deal with an application to set aside an 
order made es parte and to setit:aside on & proper 
case being substantiated. 

Section 151 of the new Code of Oivi Procedure is 
intended to enlarge the discretion of Courts and to 
discourage technicalities. C. MapHAYaWAxD Raw v. 
Mapsu Манто 3 812 


— в. 148 (Б) рен mit 
ас ны tn arrears, tdentifoation 
of. 

It is not competent to a landlord to choose arbi. 
trarily some out of several representatives of the 
original tenant and to institute a suit for rent against 
such selected persons. 

Whore iu а suit for rent the defendant asserts 
that he is not in possession of the lands for which 
rent is claimed and that ho is not'able to 
identify the properties in arrears, on aooount of 
ees not having been set out in the 
р А 

Held, that the plaintiff should be made to comply 
with the requirements of clause (b) of section 148 of 
the Bengal Tenancy Act. С. BATYABHUBHAX GHOSAL 
v. Момыотно Nara 313 


8. 153 – Buit for rent for 
294 

















less than Ва, 100—Dectee — Execution 


: 8. 170 (3)— Decree, 
satisfaction of—Puschaser of part of ocoupancy- 
holding, sohather eAtitled to makes deposit. 


o purchaser of à part of an o «bol 
ME la ot trausferahin by local Gautam ee dase 
entitled to make а deposit unger section 170 (8) of 


the Bengal Tenancy Act. C. BRHacRAI Soran 
Muruvs SINGH = е 24 
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——— — — 8. 170 (3)—Non-trass- 
farable occupancy holding, whether can be transferred 
—Landlord, right of—Decree for arrears of rent— 
Deposit by private pwi chaser. 

A right of occupancy which is not transferable by 
custom or local usage сап be transferred, but where 
the transfer is & sale of the whole holding, the land- 
lord in the absence of his consent is entitled to 
enter on such holding. 

A private purchaser of such an ocoupancy holding 
is quite competent to make a deposit under section 
170 (3), Bengal Tenanoy Act, to prevent the landlord 
from soling the holding in oxeoution of в doorse 
for arrears of rent ња, his interest is much as is 
voidablo on the sale. С, AHAaDULLAR ÜHOWDHUBY + 
HABXARU Ваша 176 





———— 8. 173 431 


——— —— 88. 178 (1) (d), 194 
—Privity of contract, whether exisin betusen Lessor 
aud wader-lesece—Covenant by tenure-holdsr not to 
ercarato task—Breach of covenant by ralyat— 
Tenure-holder, liability of—No actual damages 
suffered Infringement of right—Nominal damages. 


Section J78 (1) (d) of the Bengal Tenancy Act is 
controlled by section 10-4, 

There is noither privity of contract nor privity of 
estate between the hoad lessor and the under-lessee 
and hence the under-leasee is not personally liable 
for tho rent reserved by, nor on the oorenanis oon- 
tained in, the bead lease. 

Wherever any act injuros another's right and would 
be evidenco in future in fovonr of tho wrong-doer, 
an action may be maintained for an invasion of the 
right, withont proof of any speciflo damage. 

Where & tenure-holder, who had oxpressly under- 
taken not to exoevato ony tank on the property, 
granted to aratyata lease of some land within the 
tenure and the rasyat being unaware of the restrictive 
covenant in the lease of the tenure-holder excavated 
& tank: 

Held, (1) that the tenure-holder, and not tho rayat, 
was lablo in damages to his lessor for excavation of 
the tank by the raiyat; 

(2) that there had been a breach of covenant not to 
exoavate any tank, that is, an infringement of tho Jogal 
right of the plaintiff, who was oonsequently entatled 
to nominal damages, even though he may not have 
suffered actual damage. Nominal damage does not 
necessarily meon small damages. C. AxsHov KUMAR 























OnaTTERJNE v. Акмлх Мор, 20 O. L. J. 651 397 

в. 178 (3) (а) 235 
„шз — Ó а, 185 352 
PPM —— —— 8, 193 614 
— —— —— —— sS. 194 397 


M —— M 


— — — Sch. III, art. 2 (b 
: eld 


Sch. Itl, art. 6 as 
ameaded by Xastern Bengal and Assam Tenancy Act 
(I of 1908) —8 pectal Limitation —Buit by а co-share) 
landlord for hig share of rent, whether gorerned by 

, Atg 
special limitation provided by Article 6 of 
a ed of ihe Bengal Tenancy Aot, as amended 
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Bengal Tenancy Act—concd. 
by Act I of: 1908, Eastern Bengal and Assam Tenancy 
Act, governs an application for execution of a decree 
obtained by a co-sharer landlord for his share of 
the rent in в suit to which the other oó-aha&rers were 
поё parties, the pod being fora sum of money 
not exoeeding Rs 

Article 6 is mee when the decreo has been 
made in а suit between landlord and tenant to whom 
(and not (o which) the provisions of the Aot are 
applicable, it being immaterial that all the proyisions 
of the Act are not applicable C. NARENDRA OHRAKDuA 
т. AFIrammessa Brot, 19 О. ҮҮ, №. 751 729 


Bequest in favour of a person not nsmed— Secret 
instructions to trustee—Admissibility of oral evi. 
denoe to provo trust 946 


Bombay AbKar! Act (V of 1878), 
в. d 3—Mhowra flowers—Oonngned by railuay— 
Found абам intermediate slation for tranship— Pos. 
sstoion —Consignor, whether. guilty. 

The accused consigned at a Railway Station certain 
mhowra flowers for conreyance to Nandod. The 
Railway гов еар took possession of these goods and 
in the course of the conveyanca to Nandod they 
were found at Ankleshvar, а place where’ they 
naturally would be in the course of this trausport. 
Ankleshvar being a place in & prescribed ares 
within which oven the possession of mhowra flowers 
without a permit is nnlowful the accused was charged 
and convicted for mhowra flowers without 
a permit under section 48 of the Abkeri Act: 

Held, that the epplicant was not guilty of the 
possession of the flowdtw and in the absenoe of 
any evidence that he oonspired with the Railway 
Company that these should be conveyed 
without а permit, he was not guilty of oven abetting 
tho offence. В. Оном Lat Mant Lat v. Бырйвов, 
17 Box. L. В. 72; 16 Ов. L, J. 212 836 


Bomb DICE Municipal Act (111 
of 1901), ss. 3 (17), I4, 59—Trollies 
pushed on jails in a public siieet, whether subject to 
awheel-taz— Vehicle cai гуту rubbish, meaning of. 
Trollies running on rails in the streets of о Мопісі 

pel town, pushed or pulled by hand and used by 

ooniractors for the purpose of carrying material to 
fll] up a tank, are ‘vehicles’ and subject to tho wheel- 
tax under the District Municipal Act. В. DAYABHAI 

NABAKXDAS v. Рветомл JAusEEDJI, 17 Box. L. В 68 


497 
s. 14 


497 

—— ss. 82, 83, 86—5ül 

to recover arieais—Statutory requirements not ful. 

flled—Failure to pay—Distiess warrrat, whether 
legal. 

A bill to recover the arrears of housg-tax served 
проп person by & AMunioipality does not fulfil*the 
requirements of section 82 12) (b) (8) of the 
District Municipalities Act, 1901, if it does not specify 
tho time within which an appeal may be proferred 
under section 83 of the Aot, and іп’ such & oise the 
issue of & distress warrant oif failure to pay the 
arrears is illogal inasmuch os tho right of distress 
depends upon the observance of the statutory formali. 
ties, it being & right conferred by the Btatute upon 
those conditions only. В. Воват Orry MUNICIPALITY 
v. OnnaBILDAS DHARAMOHAND, 16 Box. І. В. 740 


573 
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Bombay District ; Municipal Act 
— oonold. 


— M— а 


8. 160 (3)—Compenea- 
tion, award of——Boom in prices, whether io be con- 
sidered im estimating marbet-valus—Value of portion 
of land enhanced owing to acquisition of part of it— 
Üompensation for that portion, whather allowed on 
severance. 

In awarding compensation for acquisition of land 
under section 100 (8) of the Bombay District 

- Municipal Aot if a boom in prices of lands exist owing 

to certain extraordinary circumstances, Њ must be 
considered in estimating tho market-value of the land 

to be acquired. 
Where a portion of & land à fancy valuo 
owing to tho aoquisition of & part of it for widening 
no compensation is allowed for the severance 

B» Kanaont MuxIOIPALITY v. KHATAK 

ова ыы ор 326 


POIDS: Gambling Act (IV of 1887), 
зв. 5 
1898), ' эз. 1(2), 108, 248—Search under Gambling 
Act—Mashira, absence of, affect of —Accused pleading 
guilty Magistrate, duty of, to convict. 

All searches under a special or local law are not to 
be conducted in accordance with the provisions of 
the Ortminal Procedure Oode and, therefore, the 
absence of mashirs at в soarch held under the Bombay 
Gambling Act, 1887, does not make the search illegal. 

Where an socused pleads guilty but shows no 
suficient cause why he should not be convicted, the 
Magistrate should not soquit him. 8, ExPNROB с 
ASLUM, 8 B. L R. 218; 16 Or. L. J. 238 910 


Bombay Land Revenue Code (Bom. 
Act of 1879), в. 135J3—Preeamption 
attaching to eniries vw Record of Rights 

— Properties smortyaged—Ownership of mortyagor— 

Buit betreen mortgagee and third party—Burden of 

proof—Registration Act (XVI of 1008), s. 00—Endorse- 

meni by Rogwusering Of&oer—Evidence. 

Boction 185J of the Bombay Land Revenue Code 
engota that entries rn the Record о? Rights shall be 
presumed in effect to be a truo statement of thoir 
contents. Therefore, in the absence of any other 
evidence, a Court would be obliged to be guided by 
any facia so entered in the Record of Rights. 

In asuit between the martgagoo and a third 
p*rty the onus of proving that the  proportios 
comprised in the moartgage-deed belong to tho 
тет ыт, lies upon the mortgageo. 

The Rogistering Oflioer's endorsement ona registerod 
document is evidence, though, of course, necessaril 
not conclusive of the truth of the facts set fort 
therein. В,  ANANDrIBADI BHASKAR т. Naparan 
Duonppsy, -7 Box. L. В. 40 478 

————- ———- 88. 189, 197 147 
when 


Buddhist Law —Nortgage by husband, 
belg on wife—Civil Procedure Code (Act V of 
1906), О. XXXIV, +. 1—Trasafer of Property Act (IF 

of 1882), se. 85, 50— Mesue profits. е 

Where i is foundthat a Burmese Buddhist hus- 
bend had authority from his wife to enter into à mort- 
gage of the property, to mign the mortgage dooumenb 
and to register the same, and to be sued on the mort- 
gage ээ ав Lo bind her interest, the morigagoo is 
entitled to & declaration that he is the owner and to 


possession. 
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гит} Procedure Code (Aci V of . 


Buddhist Law—oontd. 


A decree for mesne profits may be passed 
a defendant who has no + to bein pot on as 
against the plaintiff, though he is the other defend. 


ants tenant. Li. В, Ма Впив Ми е. P. А. В. M. 
Ониттү . 788 
Burden of proof. во Етіхоихса 610: 


—— Landlord and tenant, relation of, proof 
of—Presumption Boa. 


Liability of  Dirootor of Company 





grounds of 





or&l— Lelha bahi, entries in, whether roliable b 
ihemselves—Ezririnsio ovidenoc, nocossity of 581 
—— Necessity of trying Magistrato's ovid- 
onco— Transfer 848 
——- Private land, meaning of—ÜConrersion of 
туой into private land— Degree of proof—Letiing 
lands as Kambattam, whether amounts to conversion 
—tTandlord culivating lands himaelf— Presumption 
77 
— - Question of fasice Tenomoy permanent or 
500 











not 


—— —— —— Rent-decree, setting aside DM 
allegation of—Rent, exaggeration of— 
Reoord-of-Rights, mistake due to, effect of 0 

Right of oonrert’s son to inherit— 

Exclusion of Lafir under Muhammadan law 357 


— —— —— Built between mortgagor and third party 
478 


—— — — 


—— —— — Buit for possession by purchaser I3 
—— —— — Will—Testamontary capacity 276 


Burmese Buddhist Law—Ttidower’s 
power of disposing his property — Aurnths юке 
right —Purchasei, rights and liabilities of 


Where o Burmese Buddhist and his wife jointly 
acquiro oertain property and the wife dios Agi 
a son of tho marriage and tho husband marrics 
without partitioning the property with that son, tho 
son is entitled only to a fourth ahare of the proporty 
as ап  auraíha son and the father oan dispose 
absolutely of the three-fourths of tho property and п 
purchaser of the whole property takes tho property 


s utigation of — Consideration— Loans, 


> 


subjoct to tho auratha son's fourth share, unless tho - 


son’s right to olaim is barred by limitation. L. B. 
Марке Suwa Po v. Mauxe Вик 632 


Calcutta Municipal Act (HI of 18993, 
88. 223, 228 —Convolidated rate first charge on 
property—Motgags amd charge, distinction between 
—Purchaser for value without ote - Purchaser 
under involuntary alienation —Inquiry. 


Section 223 of the Oaloutta Municipal Act, 1800, 
deals with the question of the personal Hability 
(liabihty im peraguam) of the P poroheser of the pro- 
mises for arrears unsatisfied en the title vested in 
him. Section 228 deals with the question о? tho 
Hability of the promises (liability +з rem) for tho 
rates dus thareon. Section 228 is perfectly general 
in ita terms and makes the consolidated rate; as it 
eocrues dus from time to time, а first charge on the 
property (subject to srroars of land revenue). The chy 
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сы Ф the two восіопа are radically distinct and 
section 288 cannot be controlled by section 223. 

A mortgage is a transfer of an interesé in specific 
immovreable property. A charge only secures payment 


,e 0 шопеу out of that property. The distinction 


becomes important in the determination of the 
question whether the property oan be followed in the 
hands of a bona fide purchaser for value withous 
notdoc. 

Where only a charge has been created by express 

‚ words of the Statute, the charge cannot be enforced 
against the p in the hands of a bona fide 
purchaser for value without notice. 

* A defendant to avail himself of the defence onghi 
to plead in his written statement that he іа 5 pur- 
chaser for valuo without notice, and the onus of prov- 
ing it lies on him, 

A purchaser with notice may sholter himself under 
the ttle of the person from whom he purchased if 
tho latter could successfully raise the defence of 
want of поНое. - 

To a purchaser acquiring title under an involuntary 
alienation, constructive notice cannot be imputed to 
the same extent as toa purchaser at а privato salo. 
A purchaser without notioe from a person who had 
notice is protected. 

Where в purchaser should, and could, have as- 

. certained beforg his purchase the true state of affairs 

as to the charge upon the property purchased by him, 
he isin the same position as if he had made such 
inquiry and the purchasers from him are in no higher 
position, if they could have by inquiry, before they 
acquired title, ascertained the fact. C. Аханот 

Koxas v. Оовроватох or Oarourta, 19 О. W. N. 87; 

210. L. 5.177 261 


Caste Disabilities Removal Act 
(ХХІ of 1£850)—Right of coareris son to 
verit — Ezolusion of kafir under ÀMluvkammadas Law 
—Bwrdes of proof—Admsssion on point of low. 


A convert’s son must be put in the position in 
which he wonld have been if his father had not 
changed his reHgion. The words “any right of 
inheritance” in Act XXI of 1850 refer to an 
right of inheritance &ooruing to any рег г, whi 
right is not affected by conversion. | 

Therefore, & Hindu son is entitled to inherit the 


property of his father who was converted to 


Though, under the Muhammadan Law, a son is 
prima facie entitled ta & share yeb the fact of his 
being e Hindu shifts the burden of proof оп him to 
show that he is not excluded as а “kafr”. 

A party isnot bound by the erroneous admission 
on a point of law made by his Pleader in the lower 
Court. 8 HASSOMAL MURIJXAL v. GEHUDAM MAAOMRD 
8 B. L. В. 166 357 


Cause of action against agent and his legal re- 
presentatives, whether same— Principel and agent— 


B n 
enu any шыка Ad. CX dE 
1908), Boh. I, Arta. 63, 89, 120 807 
——————— arising in part— Jurisdiction 129 
——————— (aims for possession and meme 
«обн | 679 
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[191A 
Cause of action—condld. 


—— —— Olaim for rent a&coruing dus from 
‚ year to year—Recurring claim 265 


—-Freah suit- Morigagee's rights to 
possession of mortgaged property decinred-—Kxecu- 

















Шоп of deareo 637 
— ——— , misjoindor of 344 
Relief claimed in plaint not dealt 

with in oompromise—Freah suit, whether barred . 
708 


—— — 





Scheme, sux for framing and for“ 
appointment of a committes of supervision, after 
removal of trustee—Death of trustee —O&use of ac- 
tion, if survives against suoceasor-in-ofice 874 


е —— Suit for redemption dismissed— 
Second suit on basis of'promise to allow redam 
maintainability of ү 
Suit оп bond conditioned with per- 
formance of several acta 849 


Central Provinces Tenancy Act (IX 
of 1883), s. 94  Xjecimant, meaning of — 
Wrongful but peaceful possessiow with intention of 
excluding the rightful holder. 

Ejectment in section 04 of the Central Provinces 
Tenancy Act means a секиш, that is to sa 
@ loss of possession through some act of the defendant 
which was a taking of possession with the intention 
of exoluding the plaintiff. Force includes in o&ses of 
this sort the moral equivalent of foroo 

Thus, а person who takes wrongful but peaceful 
possession, and when saked® to give up possession by 
the rightful holder, refusea to do so, must be held to 
eject the rightful holder, provided his declared 
intention is to retain possession permanently. М. 
Husommat AxBA v. BHROBAX, 11 N. L. В. 8 864 

See PENsiows 


Certificate of Collector. 
927 . 


Aor, в. 6. 
C e88— Sadaliar and Madiri Кави? 688 


Charge, See Мовтолов. 


—— Oonsolidaied rate first charge on property 
—Morcgage and charge, distinction  between— 
Purchaser for value without notdoe—Purchaser 
under involuntary alienation—Inquiry 261 


—————, enforceability of—Charge on land for 
improvoment of which adranco made by Govern. 
ment—BSale, validity of 391 

— Further charge, deed of, suit for recovery 
of money dus on—Mortgagor not to redeom prior 
mortgages without first discharging further charge 
—JMorigagee to enforce at any time payment of 
money due on deed of further ohnrge—Bimitatiag, 
starting point of 540 

—— ——8, joinder of—Offences oomiitted on 
different dates—Same transaction 184 

——'— —— Lease providing for payment af arrears of 
rent from buildings on land— Priority over 
unsecured ea pud за 

Charter Act (24 & 25 Vic., С. 104) 
s. 15 917 

Cheating. See Pxxar, Copa, s. 416. 
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Chota Nagpur Encumbered Es-~ 
tates TEES 10? 1876), ss. 1, 2, 3, 
5, B, LI. IZ, 19 (d)—Mortgage-dsbt created on 
property owinde Ohota Nagpur. whether affected by 
Act— Manager, jurisdiction of, to deal with outotde 
debts and liabilities —Alorigagee, rights of —Proprietor, 
lability of. 

.The Ohota Nagpur Knoumberdd Estates Aot does 
not apply to debts and abilities which are charged 
upon immoveeble property ontaide Ohota Nagpur. 

. Therefore, a Manager of an encumbered estate 

appointed under the Act and the Revenue Authori. 

ties in Obota Nagpur have no jurisdiction to rednoe 
the interest or deal in any other way with & mort- 
gago-debt created by the proprietor af the , estate| 
on a property outside Chota Nagpur, and the рго- 
prietor of such an estate is not entitled 4o tho 
rents payable under'the раім leases which were 
reserved in lieu of interest on the mortgage-debt, 
until the principal sum secured by the mortgage 
is re-paid, and is liable to refund any amount realized 
as suoh. C. тот: Prosan Smeu v. KUMUD Мата 

Chota Nagpur Tenancy Act (B. С. 
VI of 1908),8. I 1—8Suu to recover renti —Rent 
not recorerable for period prior to registration tn 
office of landlord. 

Under section 11 of the Chota Nagpur Tenancy 
Act (B. О. VI of 1908), the transferee of в 
tenure can never recover any rent for the period 
prior to his application to the landlord for registra. 
tion in his ооо. ) 

An entry in the Reoord of Rights gives tho 

only the presumption of possession 

under the title he claims, but it cannot give him tho- 
t to recover rent which is barred by a statutory 
provision of the ront law, and such entry cannot 
take the place of the procedure which the law has 
laid down as œ condition precedent to the collection 

of rent. С. ANoxu Guasi v, Онагтио PATRAS, 10 О. 

W. N. 461 605 

—— — — —— $$. 139 (6), 20 (3)— 
Suits for récorery of possession, when baned by 
+. 139 (0) Occupancy right, aoquisition of. 

Section 189, clause (8), of the Chota Nagpur Tenancy 
Act, 1908, bars only a suit which roletosto agricultural 
land and is instituted ‚һу the headman of a village 
in his character aa headman, but doos not bar a suit 
for recovery of possession ou declaration of title. 

The mere faot that e raiyat, who has & right of 
ocoupancy in his agricultural lands, is st the same 
time the rent-oollector of the village and is 
remunerated as such, does not deprive him of his 
right of oocupancy. C. Dugea Prosan fBixaH c. 
Нав Raw Manto, 19 О. W. N. 578 538 


Clvi] Proeedure Code (Act XIV of 
18682), в. 244—Non-iransferable ocoupancy- 
holding sold in epecuixom of rent-deci ee — Application 
by purchaser to set aside salo— Bengal Tenancy Асі 
(VIE of 1885), a 118—Fraud— Appeal. 

A ^f a pgriion of в non-transferable 
oooupency-holding sold in execution of a decree for 
rent is a representative of the judgment-debtor 
within the meaning of section 244 of the Civil Pfo- 





cedure Oode of 1882, and thereforo, the question whe- . 


ther the salo should be set aside onapplication of tho 
purchaser on the ground of fraud or under the pro- 
visions of section 178, Bengal Tenancy Aot, is a qpes- 
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Civil Procedure Code—(1882)—contë. 


tion between the parties to tho suit or their rópresen- 
tativez, and against the decision of such question 
there is both an appeal anda second appeal С. 
Katt Oninan Манато c. Gount Sanxan Sinan 431 


ss. 282, 283—Deores 
—Propeity sold subject іо mortgage lien—NMortgage 
lien, order for, not contested unthin a year—Suit 
by mortgagee— Dejence— Fraud— Purchaser, 
entitled to contest mortgage as fraudulent —NEvidenoo 
Aet (I of 1872), в 44. ~ 
A claimed to be the holder of & mortgage upon 
certain property which had pessed to Bon & sale 
in execution of a deoree. In the execution pro- 
ceedingw under that decree A's cleim was recognized 
under section 282 of the Civil Procedure Oode, 1888, 
bat B did not challenge that claim under section 
288 of the Oode. The property was sold subject to 
the charge. A then sued to assert his mortgage. 
B set up thet the mortgage was fraudulent. A 
oontended that the order under section 282 woa 
conclusive, as it was not set aside in & suit flod 
under section 288 within a year from its date: 
Held, that section 288 of the ivil Procedure 
Oode, 1882, can only contemplate a suit based 
upon facts known to the party against whom an 
order was peased under section 282 within a year 
from the date of the order and that if B was not 
aware of the fraud within в year and became 
aware of it afterwards, he could, unter section 44 
of the Evidence Aot, assert the fraudulent nature 
of d's applicetion and the consequent invalidity of 
the order passed upon it in any proceeding 
instituted by A on the strength of such order. В, 
ОніхмаА Варляніу v. BANDAYAL PRiraepas, 16 Bow. 
L. R 048 


—— ——— — ——— 8. 283 265 
8. 317 230 


в. 335-—Order under s. 
885, effect of, if not set aside within one year. 

- An order passed under seotion 385 of the Oode of 
Olvil Proceduro, 1882, is conclusive as betweon the 
parties and, if noi set aside by a sult instituted 
within one year, it cannot be questioned in any 
subsequent suit as between the same parties, whether 
the possession giron to the auction-purchascr is 
actual or symbolical. М Raneaaswamr AIYAR т. 
BuBBABAYA Arran, (1014) M. W. N- 897 90 


———— ——— —— 8. 602 —origage created 
by security bond—Transfer of Property Act IV of 
1882 , s. G7——XKsecution— Decree for costs—Applica- 
tío» against surety—Sale on claim arising undor 
mortgage—Cirt Procedure Code (Act V of 1908), О. 
XXXIV. r. 4—Personal liability of surety. 

Where an application for execution of a deoree for 
costs obtained in the Privy Council against a surety 
and the properties which he had charged as security 
under section 602 of the Civil Procedure Oodo of 1882, 
yas resisted on the ground that the security could 
not be realised without в suit under section 67 of the 
Transfer of Property Act 

Held, (1) that the claim of the deoree-holder was 
basod entirely on the seourity bond whioh created a 
mortgage in hor favour and the claim against the 
surety was thus a claim arising under the moragage, 
within the meaning of Order XXXIV, rule 14, of 
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the OiviPProoedure Code, 1008, and the properties 
could not be sold without & suit under section 67 of 
tho Trunsfor of Property Act, 1882; 

(2) but the soourity bond also created a per- 
sonal liability, and the deoree-holder could realme the 
amount of costa covered by the security bond fram the 
person and other properties of the surety undor 
section 145, Civil Proceduro Code, 1008. С, Onawpna- 
ватт v. Basu ВАШ 365 


* Civil Procedure Code (Act V of 

1908), 5. 2 589 

о ———— ——— — 88. 2, cl. (2), 97, 

O- XX, rr, 12 to 18.—"Matters tn controversy 

15 the suit,’ meaning of—Preliminary decree— Deci- 

mon on iwues s bar, whether preliminary decroe— 

Appeal—Omission to frame deoree, effect of, on right 

to appeal — Final decree, affect of —Preliminai y decree, 

greparation of, where provided. 

The oxpresaion “matter in controversy in the suit” 
in clause (2) of section 2 of the Civil Procedure Code, 
1908, refers to tho subject-matter of tho litigation, 
and should not be understood іп its widest possible 
senso. 

Therefore, a decimon in plaintiffs favour on the 
isano of his locus standi to sue is not в decision ofa 
matter ın controversy in the smt and, consequently, 
ів nota preliminary decree within the meaning of 
clause (2) of section 2 of the Civil Procedurc Oodo, 
1008, and is not appealable. 

If a decision is in reality a preliminary decreo, the 
mere omismon on tho part of the Court to embody its 
effect in & formal expression does not negative the 

. right of the party affected to prefer an appeal. 

There should be only one preliminary deores ina 
suit to be followed by one final decree. A preliminary 
decreo ascertains what 13 to be done, while the final 
decree states the resalti achieved by means of the 
preliminary decree. 

The cases where the Legislature contemplated the 
preperation of « preliminary decree, are specified 
in rules 12 to 18 of Order XX of the Code. C. 
Камікі Desi v Рвомотно Naru, 200 L J 476, 19 





О. W. N.'165 š 17 
— ——— —— 8. 2 (2) 317 
— —— — —— —— 8. 2 (11) 1001 
—— —— ——— s.9 112 





——— 8.10, scope of— 
Juriadiction—Hos judioate— Title—Issus —Parties — 
Oharter Act, 186', 5. 1б. : 

Зеошоп 10 of the Code of Oivil Prooedure, 1908, 
requires, among other things, that the mit ahould 
be between partios litigating under the same title 
and the issue should be the some in both suits. 

A Gourt has no jurisdiction to decide the ques- 
ion of tes judicata in œ proceeding undor section 
10 of the Code of Civil Procedure. Its only juns- 
diction in the proceeding is to stop the new suit if it 
finds the existence of the circumstances mentioned 
in the section as conditions precedens to the passing 
of the order. 2 

A High Court oan interfere under section 15 of 
the Oharter Act with interlocutory orders when 
they might lead to failure of justice or irrepar- 

° able injury. C. Вітлрвовар Raw v. Tercowpas 
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—— —— 8. 11,0. И, r. 2— 
Ros judicata—Caause of action—Suit for redemption 
dismissed — Second suit on Lasis of promise to allow 
todemption, matntainability of—Specifo Relief Act (I 
of 1877), к. 32—dppeal r2-haard on application for 
review—Second ap peal—Limitation р 


When an application for review of an appeal is 
admitted and the appeal is re-heerd and a fresh: 
decree dismissing the appeal 1 passed on grounds 
different from those on which the appeal was originally 
dismissed, a fresh period of limitation for appeal 
begins to run from the date of the new decree. 

The plaintiff-appellant Яга sued the defendant. 
respondent for redemption of a piece of land_ 
on the basis ofa mortgage for Ба. 280, but failed; 
subsequently he brought the present suit, alleging 
the same set of facta but basing theo- suit on 
the lat defendant's promise to allow rodemption 
on payment of Hs 400, for which sum tho land 
had been sub-mortgaged to the 2nd and 3rd 
defendanta. The lower Courts found the promise 

ved, but diamissed the suit as barred by es 
judioata and OrderII, rule 2, Oivil Procedure Code; 

Heid, that the mit, is not barred by res 
judsoata or by Order II, тое 2, Civil Procedure Code, 
as the suit is not based on the mortgage but on 
& subsequent promise to allow redemption, which 
is an entirely’ new cause of action. 

Jf в man promises to deliver land for ап agreed 
price and fails to fulfil his promiso. there is no- 
thing to prevent the Ood&t- from decreeing- specific 
performance of the contract L. В, Maune Kriw 
т. Ma Олок - 732 


7———— в. lI—RHes judicata— 
"Head and finally decided"— Compromise— Balief 
claimed in plarat not dealt scith ia com promise — 
Fresh suit, whether barred— Cawse of action— Estoppel ` 
by judgment. : 

Whon a matter was not “heard and finally devoid. ' 
ed” in o suit but в decree was passed on the 
basis of a compromise agreement, the relists claimed 
inthe plaint but not moluded in: such & decrece, 
should not be deemed to have been refusod so far us 
to ber a fresh suit for the said reliefs, if the causo 
of action in the suoceeding suit had not arisen on tho 
ue of presentation of the plaint in the prior 

There can be an estoppel by judgment in a 
consent decree only when the question raised by 
the subsequent suit waw presont io the minds of tho 
parties and was actually dealt with by the consent 
decree. In all these cases the question is whether 
the parties did intend that the: quefion at gesuo 
should be finally settled between the parties by 
the consens decree, and: did the consent decree so 
actually settle that question. М. Мапи 
Buxpana Тиктах: о Квівнха THEVAKX 


- — 8. I #— Ros jndicata —Ju: is 
diction—Conduct of party to be bownd by res judi 
cata—Previous decision, when conclusive beticeen 
partes —Hinds widow, decres against, when binding 
an revernorers—Compromiss decree —Lymitatiow Acc 
(IX of 1908), Boh. I, dri. 141—Adverae possession -— 
Thak aad survey map, pre«imphias relating to, 
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In determining the jurisdiction of the Court, - which 
decided tho former to try the subsequent buit, 
in order to apply the rule of res judicata 
should be bad to the jurisdiction of that Oourt at the 
date, not of tho subsequeut suit, but of the former 
sult 


* Re judicata cee against в person who took 

ai actis рагу Ап a litigation in contesting, though 
у, the claim of the then жие кле i not- 

withstanding the fact that he was 

asa pro forma defendant. 

The decision regarding the operation of res judicata 
between the parties in & previous suit is conclusive 
as between the ies or their representatives, 

A decreo o upon a feir trial Ine suit by or 
against a Hindu widow in poaseseion of the estatio of 
the full owner, operates as res judicata regarding 
only the questions tried in the suit. 

Where a, compromise amounting to a bona fide 
settlement of disputes is made for the benefit of the 
estató, it binds the reversioner quite as much os a 
dearee on contest. 

The mero transfer of title does not prolong & cause 
of action. 

Article 141, Schedule I, of the Limitation Act, 
applies when it is proved that the last full owner was 
in possession at the time of his death; and the fact 
that on his death, he was suooeeded by his widow, 
daughter or mother, will not ber limitation in case 
timo began to run against him on his being 


dispossessed. 

Before Act IX of 1871 ome into operation the title 
of the reversioner oegsed along with the loss of the 
title of the female heir by aderre possession. 

The presumption af gcnuinevess of thak and survey 
maps, furn valusblo evidence of possession and 
title at the time they were mado, is rebuttable. Cs 
MonmwpmaA NATH Biswas v. BSHAMSUNNMESA KHATUN, 
19 0. L J.457 954 


——— 1I—Res judiosta— 
Finding of lower Сок ё objected to in appeal but not 
dispoeed of by Appellate Cowrt, schether final, 

Where an appeal is the finding 
of an issus, but the Appellate Court does not decide 
finally on that point asthe appeal is disposed of on 
other points, it cannot be held that the finding of 
the lower Appellate Court is final and, therefore, 
the decision cannot operate as res judicata. Ч. B. 
Naa Ti v. Nea Pan, 7 Bur. L. T, 249 959 


S. lI—Heos judicata— 
Court deciding previous suit. not competent to try 
subsequent swi, «йесі of. 

Tho decision in & provious suit by a Court not 
competent to try the subsequent mmut does not operate 
as ges judRaia in the subsequent suit. О, Лт 
Sıxan v. Rax Вакнен Rixan, 2 О.І, J, 44 537 
— - S. lli—Res judicata— 

Burt by reosrcionsr against pu: chaser—Legal neccs- 

niy, tuo of, determination of —Bat failing for 

portion of broperiy-SSecond suit for ihat portion— 

Issus of legal necessity—Decision m former suit, 

whether res jadioata—“ Isigatimg «wader the same 

title.” 

Where ina former suit between в reversioner to 
the estate ofa widow and a purchaser froin her, an 

suo was raised es to whether there was legal 

* Ыы 
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necessity for the widow's alenaiion aml it wal 
decided adversely to the , but the rever- 
sioncr’s suit failod for a molety of the proporty 
becauso it was not found that that moiety bad, 
passed to him then, and he filed the present anit " 
after that moiety had to him: 

Held, that the d on on the issue of legal 
necessity in the former suit, was res judicata between 
the parties in the presont suit asin both the suits 


the plaintiff litigated as the owner of the reversion , 


and the defendant as the purchaser'from the widow. 
C. Bugra Kanta Rat Onownnuuxr v. Fant BHUSHAN 
Baxxxzm, 18 О. W. N. 888 226, 


— —— ———— —— 8. LI, Ex. IV, О. 
XXXIV, r. 1, О. П, re 2—Sevsral mortgagee 
"pos Mme property Necassas y parties to виц Тыо 
mortgages m favour of sams person—-Suit on later 
mortgage—BSubsequgnt suit on former mortgage, uke- 
ther matntamabdle. 

Where thore are several mortgages upon the same 

property, any mortgagee suing upon his mortgnge 
wust make all the other mortgagees es wol as the 
martgwgor parties to the suit. 

Where a mortgages having two mortgages of 
different dates upon tho same property suos upon the 
mortgage of later date first and has the property sold 
without reference to tho prior mortgage, he cennot 
afterwards bring о separate suit on the prior mortgage. 
B. рножро Вамснамрвл Kutearst c. Вшкол 
орат, 17 Box. L. В. 144, 39 B. 188 1005 


— 8. 11, Ex. IV — Buit for 
recovery of «cater rate—Bubsequent sutt for injunction 
reeraining defendant fiom tapping stater-courso— 
Hes judiosta- Ewjoyment of uater-cousse—Right of 
person in posseston—Jus tertii 


The plointiffe sued the dofendauts’ father fdr recovery 
of water rate and obtained an es parte decree. The 
defendants havin again threatened to draw water, the 

lainiaffs sued for an injunction ihe 
агатай» from tapping the plaintiffs’ water-oourso. 

Heid, (1) that the allegation that the watér-course 
belonged to the Government and not to the plaintiffs . 
was a matter which might and ought to have been 
made a ground of defence in the former suit within 
the meaning of Explanation IV to section 11 of the 
Civil Prooodure Code and that the judgment in thes 
suit operated as res judicata, as 16 held thas the 
waier-oourse was the plaintiffs’ and that the defendaniz 
had no right to take water from it. 

(2) that even assuming that the plaintiffa were 
trespassers and had been in enjoyment ‘of the dis- 
putéd portion of the water-oourse for less than the 
statutory period sufficient to give them en easement 
by prescription, still they were entitled to protection 
in their enjoyment of ‘the water-oourse against ull 
porsous except the truo owner, and the pleaofsustertii 
wns not suffimené to disentitle them to the infunotian 
soughi. 8. Gosixp Вам v. Вавонатотан, 8 В, L, 
В. 218 999 


———— 8. 1 3— Foreign j mont, 
when tuit on, competent in Britesh а 
а when not—Compstent jurisdiction, Court 
A case in which the written statement of thee 














‘defendant is struck out for his failure to" answer _ 
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-interrog&tories and ho is not permitted to go into the 
merits at the trial, cannot be said to have been 
decided on the merita. 

Therefore, a plaintiff is not entitled to suo in the 
Courts in India on a foreign judgment thus obtained. 
Quere.—Whether a judgment in the 
exorcise of jurisdiction oonferred on the High Court 
in Engiand pursuant to an Aot of the Imperial 
Parliament is the judgment of a Cours of competent 
. jurisdiction for the purpose of section :3 of the Civil 
Procedure Code, 1008? Mi. Ринол: VISTANATHA v. 
Kuru 


? SS SS чалына оа ааа ай 58. 20, 80, о. VII, 
г. 11 (d)—Notice, whether noosssary wall suiis 
again Secretary of Btate for India т» OowncH— 
Jenadiction—District, meaning of—4áoquiescenos tn 
junadiction, whether presumed: from dafendant’s 
faslure to apply for transfer. 

Notio under section 80 of tho Civil Procedure 
Oode, 1908, is n in every case instituted 
against the Secrotary of State for India in Oounal. 
The term “distrot” in that section must mean the 
district in which the suit is instituted, and the notice 
required under section PO must be served on the 
Collector ar on one of the Collectors of that district. 

A suit instituted at Sealdah based on в notice 
to the Oolloctor of Purneah undor section 80 of the 
Oivil Procedure Code and on a cause of action 
arising mainly at Howrah against defendants, one 
of whom oarries on businoes at Howrah, is wholly 
untenablo. . 

Order VIL rule 11 (d), does not apply where 
thero isno statoment in the plaint- which сесим 
that the suit is barred. 

A defendant who objects to the jurisdiction of 
a Oourt cannot be said to have acquiesced in the 
trial of the suit if he does nov apply for a 
transfer, С. Rataw Онзюр Юнавам ORHAND 1. 
BxcgmTARY or Star, 18 О. W. N. 1840 232 


— — — - — 88. 22, 23, 24, 151 
— Üowit «ot subordinate to High Court, whether s. 28 
applicable ito—Origrnal side of High Court, swit 
pending im, whether can be transferred—lInherent 
potoer, esercise of —Stry of suit, giownde for—Abuss 
of proocas of Cowrt—Forum. 


Section 28 of the Civil Procedure Code does not 
apply where the Court in which the suit has been 
instituted is not a Court subordinate іо a High 
Court. 

Therefore в suit pending on the original side of 
the High Court cannot be transferred under the 
provisions of the above section пог сеп the pro- 
ceedings be stayed when tho cause of action or & 
cause of action arose within the jurisdiction of the 
Court. Г 

A High Oourt has & inheront jurisdiction to stay 
-any suit which isan buse of he proooss of the 
Court. 

But where the partic ina defamation snit do not 
reside within the juris ‘ction of he High Ocuri and 
the plaintiff proves the .he has been defamed and 
that the defamatory matter has been published 
within the local limit. of the jurisdiction of the 
Oourt and that he has mffered damages within the 
° local limita of the jt ‘isdiotion of that Ocurt by 
reason of the publication, it cannot bo said that 
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the institution of the sult in the High Oourt is such an 
abuse of the process of the Court as to invoke its in- 
herent jurisdiction to stay the suit. 

Per Tyabji J—The plaintiffs have the choioo of 
the foram and their choice should not bo restricted 
because the defendants may find it more difficult 
to make their defence in one forum than if 
another. MM — HIKDUSTAN ÁSSUBAKOB AND MUTUAL 
Вахиғіт Boour Lp. v. Могказ, 27 М. L. J. 645 


455° 





з. 2З 455 
—— B. 37 — Comt раша 
property 








decree, whether entitled to emecule if, when 
transferred to guriadschon of other Oourt—Diferent 


Courts having ju1udiction to execuie decree —Con- . 


tenienoe, jurisdiction deternuned on ground. of. 

A Court which originally a decreo ceases 
to have jurisdiction to execute it ifthe properties 
comprised in the decroe are transferred to another 
district. 

Ina севе where different Courts have juriediction to 
exeoute a decroe, the question which Court will 
exocuié it, 1s sottled on tho ground of convenience. 
Wi. PARTHASARADHI Appa Rao t. Мажа VIRNKATADBRI 
Apps Rao, (1014) М. W М. 896 &8 


—— — 8.42 597 


——— —— 83. 42,47, 104 (h), 

145—Small Саню Court decree transferred. for 
execution to Alunsif—OQOrder directing arrest of surety, 
solethsr appealable. 

Where the decree of a°Small Oause Court is sent 
for execution to & Munsif and the Intter directs tho 
arrest of the suroty of the jadginent-debtor, the order 
of arrest is appealeble. C. ADHAR OHANDBA GOPS с. 











Puri] Breaky, 20 C. L. J. 129 10 
——— 8.47 iur 249 
254,363, 509 





———— —— — 88 47, 73—Neecution 
proceedings—Rateable distribution—Rival — decree- 
holder s—Order reusing 1ateable distribution —Decrec 
— Appeal. 


An ordermade under section 78 of the Code of 


Civil Procedure rejecting an application for rateable . 


distribution of the assets between two rival docree- 
holders, which does not affect or interest the judg- 
ment-debtor, is an order in execution proceedings, but 
is note decree unless all the conditions enumerated 
in section 47 arc present. 
from such an ordor. 
4t is essential for the application of section 78 of 
the Oode of Civil Procedure that the decrees should 
have been passed agamst the ваше judgment. 
debtor С. Вагмив Lawns & Оо. c? Janu фати 
Baxnmmzem, 42 О. 1 A 
—————— ———— s. 47, 0. х r. 60 
—Esecution of dnd Daal representative af judg- 
meni-deblor, objection by-—Ataohed property act 
of judgmont-debtor—Determfaction of such question 
Appeal, 


Where & docree-holder in execution of a decree for 
money against а judgment-debtor personally attaches 
and proceeds to sell properties, of which the ent. 
debtor alleges that he js in possession not in his own 
right but as shebait of a deity to whom the properties 
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have been dedicated, the case does not fall within: An saction-purchaser isa representative neither of 
section 47, but under Order ХХІ,'гшШе -60, of tho the decree-holder nor of the judgment-debtor. 
Oivil Procedure Code. Section 47, Civil Procedure Code, does not contem- 

When s decree has bean passed in a sali against platean application by a judgment-debtor asking ва 
a shebait as representing an idol, itis binding on the against the suotion-purchaser possession of the pro- 
wuoceeding shebait, provided it has been pessod perty erroneously sold to htm by the exeouting Court. 
without any freund or'collumion. But where & decree It is entirely. cds for the Court to treat a 
has been paseed against a person in his capacity as proceeding under section 47, Civil Procedure Code, as 
sAebau, execution oan be taken outonly against the я вше. An epplicant is not entitled to the berfefit as 
properties of the endowment in his hands. of right. О. Ттваз Kvar v. Rasa Ram, 2 O. L. J. 67 

Per Beachcroft. J.—If the claim of an objector, , 570 
who has been brought on the record as the legal ——— — 38.47, 115, O. XXI, 
representative of the judgment-debtor, is really iu г. 22— Bengal Tenancy Act (VILI of 1885), s. 158 
his own interests as representative of the judgment- — Bit for rent for less than Ба. 100—Deoreo— E secu- 
debtor, the onse will came under section 47 of the tion—Sale of non-transferable occupancy Aolding— 
Civil Procedure Code, 1908, but if the claim is adverse Proceedings carried on against a déad judgment- 
to his interests as representative, it will not С, debtor—Application to set aside sale by a private 
UrmxbpRA Nata v. Kusux KuxaRi Das, 200. L. J. purchaser, maintainability of—Order refusing to 
485; 19 О. W. М. 630 328 set aside sale—Second appeal, maintainability of— 

8. 47, O. XXI, r. 60 seh улаи un i a а 

JE "E "od older execution p an 
adem merece of anne ter Dhan taste iua акы Soon hie. 
оре : z ` ment-debtor as if he were still alive. The Court was 

mination of—AppicabHity of Order XXI, r. 00. 

An objection, raised by æ person, who has been not only not эре that the proceedings were 
brought on the record in an execution proceeding as teken Minn prin P pid dn Od Den 
the legel representative of а deceased judgment. Tepestedly file ow prooemes n 
debtor, that certain properties sought to be made у served: sale held add muoh ci 
liable do not constitute assata available tothe deoree- Held, that a 9, Е Ы 
holder, must be -determined under section 47 of the MY be wet aside on the ground of grave irregularity 
Civil Procedure Code, 1908. in the proooodings. ; PEN 

Obiter dicium. —Whoro X, in execution of s decree for Nene [EUR cannot be carried on Ө 
money against Y personally, attaches property in the шап 
аса of Y, which Y аЛераһеһо!дя notinhisown  , А. or. of а отан iani 
right but ns shebai of a deity who is nob в perty to holding from whom rant was receiv a pur 
the suit, the question doesnot arise betwoenthe parties chase but whose name was not formally entered as 
to the suit, but betwoen Xan the опе hand and Yin his tenant, is competent under section 47 of the Oivil Pro- 
capacity ав trustee of an endowment on the other cedure Code to make an application to set amide the 
hand and should be determined under Order XXI, ‘le held in oxeontion proceedings against а dead 
rule 80, of the ОЦ Procedure Code. C. Aso Koma  judgmeni-debtar. Ma ete te h Р 
v, Gonar Матн, 20 О. L. J. 481; 10 C. Ж. N. 617 In such а сазе en les upon the decree. 
holder to show that the person applying to have the 

è — Order in execu. Sle set aside had knowledge’ of the sale before the 
tion proceedings, when ш 444 delivery of possession to tho decree-holder-purohaser. 

А second appeal lies against an order refusing to 
S. 47, О. XXXIV, г. sot aside a sale held in execution of а decree obtained 
I 2—Prior mortgages, ex parte decres ow subsequent in a suit for rent for less than Hs. 100. 

mortgage against—Interest of prior mortgages, ohe- Where no question of hmitation or Oourt-fees arises 

ther сањ be declared subsequently—Application to a petition may be treated as a memorandum of appeal, 

prevent execution by auch prior mortgages, whether if neoosmary. С. ARJUN Das v. GuwwNDRA NATH 

undar s. 4T. 18 C. W. N. 1266, 20 Od. J. 841 294 

Where a prior mortgagee is made а perty іо а |. ——.——————  —— 8, 48 Minor—Xkmention 
suit on a nt mortgage and allows an ое of period of limutation—Limitation Act (TX of 1008), 
parte decree to passed against him, he is not s. 6, applicability of. 
prooluded from having his right as a prior mortgagee Section 6 of the Limitation Act, 1908, sarves only to 
declared’ under Order XXXIV, rule 12, of the Civil extend, for the benefit of minors, periods of limitation 
Procedure Oods, 1908. provided bynthe Act: itself, it does not extend the 

An“‘pplication by such в prior mortgagee to pre- period of limitation provided by seotion 48 of the 
vent execution belpg taken out against the mort- Gode of Civil Procedure, 1008. А.  OBATAR PALMAN 
gaged properties comes under section 47 of the y, PaxxwaiH Twwanl, 18 A. L. J. 166 868 
От Procedure Code, 1908, being a question between з. 48. Sch. lil, 




















— —ÓMM" 














the parties, С, GADADRAR PROSAD v. AULADIN Para. 11 (3), retrospective affect of —Mortgage- 
164 decree passed before tha coming into force of the Code 
— 8. 47- Reprosenintive— = -—XRaecution—Limitation. 


Judgmant-debtor, application of—Awction-pwrchaser, - Section 48 of the Civil Procedure Code, 1008, has 
relief against—Property erroneously sold in emecution retrospective effect and limita the period for the 
—Pos-easion, restoration of, apploation for—Oourt, execution even of mortgage decrees passed before 
discretion. af. the new Oode came into force, 


- 
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an application was made in 1011 for exscu- 
Won ofa decree for sale under в mortgage made 
&baolute in 1898 and it appeared that before then 
several epplications had зеп made each within 
the prescribed period from the leat step taken in 
ad of execution and that during tho interval 
the property had зеп in the hands of the Collector 
for about 6 
_ Hefti; that the deoree-holder could not take any 
benefit from paragraph 11 (8) of Schedule III of 
the Civil Procedure Code and that his last applioa- 
tion for execution was barred by time under section 
48 of the Oode. N. BanasHiv r. Бужнмаваг, 11 К. 
L. R. 25 








—— B. 7 Z— Eaecution of decree 
—Decres for sais of land —Baference to Collector— 

Kaecuting Court, power of. 

A Court executing a decree for sale of mortgaged 
land sont it to в Collector to sell the mortgaged 
land. He directed a Sub-Divisional Offtcer to carry out 
the sale. The latter offloer proposed semporary alions- 
tion of the property. The Oourt was of opinion thet 
it was bound to sell the property and no reference 
could be made under section 72 of the Civil Prooe- 
dure Code. On appeal the view taken by the Court 
was held to be erroneous. The exeoutlon Oourt 
then referred the case to the Collector under section 


* T20f the Civil Prooedure Oode. Оп appeal it was 


contended that the order was «lira tires: 
Held, that the oontention was untenable. р, 
GugANMDITTA Маг v. J. Bostrom, Ө P. L. R. 19:6; 84 








P.W. В 1916 630 
——— — 8.73 634 
снаа —$.80 232 











m з. 92 — Maistainability 
of жш be de facto or de son tort subject to 
same Liabilities as trustos de јпге-— Afin 
PAPAE dej or; position of, 
A suit under section 92, Oivil Prooedure Oode, is 
maintainable as against a ds facto trustoo ora trustee 
de son tort, for he ıs subject to the same liabilities. 
while he is so acting, as a trustee de jure, , 
A person who is not sm juris and requires a 
заал tolook after his property, cannot be entrusted 
with the management of a trast- ©, Muniuuip 
Маш v. МопАммАр Анмар, LO L J. 728, 180.0. 


389 
S. 9Z—BScheme, suu for 
framing and for appontmsnt of a commitiae of supe - 
vision, after femoral of trustes—Dsath of trustes — 
Оамаа of action, if Survives against suocesor2n0 fice. 
Where, during the pendency of в amt instituted by 
the Adrocate-General against the trustos of certain 
devestanains for his removal on the ground of mis. 
management and breach of trast and for the sottle- 











, ment of & scheme and the appointment of а сот. 


mittee of supervision, the defendant died 

Held, that the cause of action surrivod Against the 
sucoessor-in-ofügce of the deceased defendant and 
that ho was rightly brought on raoord, Inasmuch ая 
the plaint oontained averments to the effect that 
there had been systematic mismanggemont of the 
funds of the trust, that there was no means of 
shocking what was deposited in the hundials, that the 
sorvanis of the temple were making fortunas out of 
it, that there was а large surplus income every year 
whiok had to be properly employed and that the new 
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defendant, the present trnatee, had also contributed 
to the previous mismanagement in his charactor of 
agent of the deceased trusteo—facts which would by 
themselves be sufficient to found a suit for the 
framing of a scheme. 

Per Sehagiri Атуаг, J.—In considering whether the 
prayer for the settlement of a scheme ш qnly 
ancillary to the prayer for the removal of the trustee 
or is the principal relief claimed inthe suit, the fact 
that the person who is sald to have contributed to the 
prior ent has suoceeded to the trustee. 
ship із à factor to be taken into acoount. 

When the income of a temple is in excess of ita 
expenditure, the Advocate-General will be well. 
advised in seeking tho aid of the Oourt for the 
framing ofa sohemo forthe proper application of 
the surplus. 

The relief by way of settlement of a scheme need 
not depend upon charges against the trustee-in-office. 
It 1s sufllcient if mismanagement is averred and it ів 
alleged that a proper scheme is necessary to 
the recurrence of the state of affairs 
impracticable. IM. Srvyacnana т. ÀDYOOATER-GENNRAL 
ox Млрвалв, 2 L. W. 148,28 M. L. J. 174 (1015 X 


W ON. 165 
————— 8. 97 317 


———— — — 8. 100-Seoont appeal 

—Miasd question of law and fact. 

The pleas of limitation or ppel involving ques- 
tions of fact which are not itted or undisputed 
cannot bo taken for the first time in appeal. 

Per Crouch, A. J. С.-є1Ь is improper for & Court of 
Appeal to raise a fresh issue of fact and to proooed to 
decide it on auch ovidence which cliances to be on 








record. 8. Dmuxauxan Troxonaxp г. DUHLAXOXAL 
8 B. L. R. 272 9 

s. 102 258 
—— — ————— 8. 104 589 
—— — ———— — ——— B, 104 (I) —RBaferenoe 


fo arbitration, application. for—Court finding one of 

defendants ummlimg to refer—Or der sejecting appli- 

cation for reference, whether appealable. 

Where an application for reference to arbitration is 
made ina ding case and the Court, finding one of 
the defondania unwilling to have tho oase sent to 
&rintrators rejects the spphoation, deapite the plaint- 
iff's readiness to discharge the unwilling defendant 
from the array of parties, no appeal lies from such an 
order of rejection. O. Janxr Prasan v. Ваг MAKUND 


721 
—— — — 8. 104 (2), Sch. II, 

r. 20—AÀppeliate Court allowing award to be filed 

—Appeal— Revision. 

An order passed by an Appellate Court under rule 
20 of the second Schedule tothe Code of Civil Procedure, 
1908, allowing an awarni to be filed and directing the 
first Court to pass n deoree in acoordance therewith is 
not open to appoal. 

It is exceedingly doubtful whether a revision of 
such an order is permissible. P. BUKDRR Das v. 
Mawax Снамр, 280 P. J. HP 1014, 148 Р, W. В. 1014 


332 
в. 104 (h) 10 


в. ТОБ, O. МІ, r. 17 
— Amendment of plaint, when aliowed — Objection 
again amendment, uhen to be snade-- Misjoisder 
gf causes of aclion — Limitation extending tine, how 
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pleaded—Sale of partnership Yasiness —Contract Act 

(LX of 1872), s. 258 (7). 

No amendment should be allowed which includes 
* claim which could not, under the law of limite- 
tion, be made the subject of & first suit, nor one 
that introduces a completely new cause of action. 

«Although по ap hes against an arder allowing 
an amendment, objection as to amendment can 
properly be^ raised in appeal against the decree in 
tho suit. 

Anything ou which the plaintiff relies for extend- 
- ing the period of limitation must be specifically 
alleged m the plaint. 

When some of tho partners sell the pertnership 
business without the knowledge or consent of tho 
oshar -partnera ihe  pertnership is thereby dis- 
solv . 

A suit for declaration that the sale of a periner- 
ahip business ія fraudulent, null and void as regards 
plaintiffs and for recovery of the assets from the 
purchasers and also for an acoount of the partner- 
ship basinoss from the other partners is bad for 


misjoinder. 8.  GULRAIMAL v. PAMANMAL, 8 B. L. В. 
66 344 


— — s.115 294,366 


IS ie Pao eter eee 8. 1 І 5, о. ХХІ, 
г. 66—Oivil Rules of Practice (Madras), г. 188— 
Attachment of debt—Oourt, duty of, to tagune -as to 
its  emutench—Heoswer, appointment of, Әһ 
trregular— Jurisdiction, = 
Where an application for attachment of e debt ів 

made the Court is not to itself as to 

the existence of the debt if it appoints e Receiver 
in consonance with rule 189 of the Oivil Rules of 

Practico (Madras), it does not fail to exercises 

jurisdiction vested in it by law ог aot with material 

irregularity in the exercise of such jurisdiction within 
the meaning of ssotion 115 of the Civil Procedure Code. 

M, SURYANARAYANA v. VENKATARATH AMMA 812 


—— —— $. I 15--Guardianship 
of person and property of minor, application far— 
Person interested, not made party - Revision, 
right to, of person not party to case 121 


———— S. I1 5—Bevision —Prinoi- 
pal and ageni—Objection as to right of agent, whether 
can be taken for fira time уң High Cows t—Procedure. 
The objection, whether the plaintaf is or is not 

the agent of a particular person on whose behalf 

he has sued to recover money in the Court of 

Small Causes, cannot be taken for the first time 

in the High Oourt in revision. ‘A. Ворно Kuan t. 


























HANUMAN PERSHAD 807 
= 8. 145 10 
8 tO L s. 148 419 
— 8. 148, O. XXXIV, 

rr. 7 (1) (а), 8 (2)—Morigage—8imple— 
Сов Ёа power to enlarge tms of paymg mortgage 


amount, 
In the ‘case of a impe mo 
all right to redeem on а 


, an orderda 

date should not be 
possed in view of Order XXXTV, rule7 (1) (à) and 
rule 8 (2), Civil Procedure Code, 1908. Section 148 of 


the Civil Procedure Oode, 1008, gives & Court power - 


to enlarge the period of redemption if it thinks fit. 
L. B. Ma. Аске бү! v. Ma Toarx Mra 706 
Р . 
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А в.151 455,628 `* 
Reborn —— 8. 15 I—Inherent рокер 


Ф 
——————— 5, 152 — Revision — 

Amendment of deorse—Applicatwm filed after long 

time, whether allowed. 

An application to amend decree made & long time 
after the decree was passed, cannot be granted unless 
яп сіепі reasons are shown for ii, P, GumaNDITTa 
Mar v. Busroun, 7 P. L. R. 1916; 82 P. W. R. 19:5 


639 
—— —————— — 0. Jr. liQ 94 
———————0.1,г.10(2). 704 
—————————0.2,rr. I & 2- 


Sart for possession. аў land only—Subsequent mut jor ^ 
mesne profits payable bafors institution of suit for 
possession, whether barred— Claims for possesion 
and for meme proftty—Üawses of action, 

Claims for recovery of land and claims for mesne 
profits are separate causes of action, 

Tf a plaintiff sues for possession only when he 
might heve joined in the seme action claims for 
profita and damages, it is open to him to sue sub- 
sequently for the profits which became payable before 
the institution of the sujt and which might have 
been included in such suit. Mi, Poxwmaxwar т. 
Камамтврл Atran, 28 M. L. J. 127; (1915) M. W.N. 


180, 17 M. L. T 124 679 
Li — 0.2,r.2 ann 
— — — — —— о. 2, г. 2— Contract 


Act (IX of 1871), s. 283 ——Mortgage— But for enterest 
on bond eaecuisü after mortgage— Üonnderation— 
Absteniion from mui—Swit to defeat provisions of 
any law. И 
The plamtiffs sued for interest due оп а mort- 
but later on obtained from the mortgagor 
bonds for further sums of interest, and then 
sued for the amounts due on those bonds. .The 
first Court decreed the claim, bus the Appellate 
Court held that asthe mortgagees had no rights 
left which they could enforce under the mortgage, 
the bonds were without consideration 
Held, thet the bonds were exeouted in return for 
plaintiffs’ abstaining to sue for the interest, end 
that in view of the fact that the bonds were executed 


- before the case of Chaudhri Kundan Mal v. Ваз ағ Allah 


Dad Khan, b Ind. Oas 821, 10 P. R. 1910, 89 P. W. 
В. 1910; 167 P.L. R 1910, had been decided, the 
plaintiffs were under the bona fide impresmon that 
their suit would suooeed, if brought, and that, therefore, 
section 23 of the Oontract Act did not apply. 

å claim which is barred by Order rule 2, of 
the Civil Procedure Oode, is not on the 
каше footing as a time-barredclaim. A Court Ia‘ 
bound to dismiss a time-barred suit, even though 
limitation be not pleaded by the defendant but a Court " 
is not bound to take up proprio motu the question . 
of в suit being barred by Order IT, rule 2 The 
rule ıs & provision in favour of a defendant of 
which he may or may not choose to aval himself, 
the option lies with him 

If an intending Htigant bona fide forbears a right 
to litigate & question of law ог fact which it 
not texatious or frivolous to litigate, he does give up 


that 
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e 
something of value. Тї is а mistake to suppose it is 
not an'advantage, which a suitor is capable of ap- 
preciating, to be able to litigate his claim, even if 
he turns out to bo wrong. P. Gorar Das v. 
QuvLax Momr-up-Drw, 28 P. L. В 1016 — 579 


— — — 0.6, r. 17 344 


ee c f о. 7, r. T—8mt based. 
on ches sale—Decies om subsequenti sals of a pari, 
t10hether can be allowed. 
Where & person claims possession of the entire 








‘property on the strength of а mle which had 


been cancelled by the consent of both parties, 
but itis found as a fact that there was in 
his favour s subsequent sale of а part of 
upon which he has not based his 
claim, it is desirable in order to prevent further 
litigation to grant him a deoree for that part only, 
instead of dismissing the suit and directing him to 
suo again on the besis of the subsequent sale. P. 
О. Sureson v. Mrs. E. Ара 18 А. i Mares 
a r. 
One b32 














—— —— —— 0 8,r.6 350 
—— — — ———0.9,r.5 165 
= — О, 9, г. 9 924 





: О. 9, г. 9, О, 21, 
r. 90, о. аз, r.à (@)—Application to restore 
application for reversal of sale, dismissal of —Appeal, 
whether allowed —Su ficient cause—Party deliberately 
absenting, whether oan clam restoration, 

Under Order XLII, rule 1 (e), of the Civil Procedure 
Code, 1908, no appeal lios against an order rejecting 
an application under rule 9 of Order IX for revival 
of an epplication for reversal of a sale, which had 
been dismissed for non-appearance of the judgment- 
debtor. 

A party who was present in Court but left the 
Court of his own accord to attend to other business 
and without even instructing his Pleader, must take 
the consequence of his own conduct and is not on- 
titled to have his case restored. C. Оваво OHANDRA 
Goss v. Онно Онлвам Hor, 10 0. W. N. 25. 492 


-—— —— О, Ө, r. 13-_0отрго- 
mise decree —Üompromise effected by wnauthorwed 
person Decree, whether ox parte and can be set aside 
as such. 

A decree besed on a compromise cannot be treated 
usan es parte decree and set asido as such simply 
because one of the es woes not authorised to 
compromise. C. Jipu Nara Пат т. Asay MANDAL 





eet ee 








on compromiso—Oompromiss made by unauthorised 

persons—Ex parte decree. 

A decree based оп а compromise cannot be treated 
as ал ез parte decree and set aside as such simply be- 
cause some of the parties had no authority to oom- 

on behalf of others. С,  HixWASHI NAIK т. 
Damopar Misra, 19 C. W. N. 118 227 


——————— O. 9, r. I3—Ez parte 
decree against several defendants — Application to set 
ande madeby some—Poner of Court to set aside 
decree agasnst nos-applying dofendante—Principal 

© and supety—Liadility of зш сту, 
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The plaintiff sued M as principal and N as surety. 
A decree was passed against both, but es paris against 
М. On the application of А alone the Oourt 
set aside tho decree i beth AI and N, 
and eventusly released N from liability, holding 
that he was not liable aa a surety and that he had 
signed the contract, the basis of the suit, as а witness 
only On application for revision by plaintiff: 

Held, that the Oourt was wrong in setting aside 
the deoree passed against У, аа the contract clearly 
showed that N wasliable as surety, and the Court 
was not justified in finding that N had signed the 
contract as a witness only. Р. Srxoms MANUFACTURIKG 
Оо т. Монлыкалр Dix, 246 P. L. R. 1914 166 P. Sal 


1014 
О. 9, r. 13 and О. 

17, г. 3, sops of — Courts direction. to be 
- present—Defendani’s default andPleader’s repreesnia- 

tion оў“ по tnsiructions,” effect of—Affdarit un- 

contradicted, relaability of. Р 

A deoreo passed on defendant's default of ap- 
pearance inspite of the Court's direction to appear and 
after his Pleader’s representation thet he had no fn- 
structions, amounts to an өз parte dearee within the 
meaning of Order IX, rule 18, of the Civil Procedure 
Code. 

Order ХҮП, rule 8, Civil Procedure Code, applies 
өшү M ol a рагу в failire to do an act for 
which time had been granted on his pplication, 

-ån affidavit uncontradicted is prima facie roliablo. 
т. Mayeri NAGARATNAX €. PAOHIGOLLA rtr 


2 L. W. 106 - ` 
— O. I7, r. I —Appisca- 
tion for adjournment—Discretion of Court, objoot of 

—Pariy deliberately neglecting, effect uj. 

It is purely в maiter of discretion for the Court to 
grant an adjournment in any perticular case. The 
discretion should be arere. judicially and reason- 
ably and is nob subject to any definite rules. 

The main purpose for which a Judge is given & 
discretion under Order XVII, rule 1, is to e him 














‘to prevent a improperly delaying proceedings 
and abusi e process of the Oourt with that 
object. 


If & party deliberately neglects to summon all his 
witnesses and those cited do поё appear, he has only 
himself to blame if the Court regards this as an indì- 
cation that the intention ja to prevent the case pro- 
ceeding on the day fixed. 8. Survanpas v. PAMAKMAL 
MaxenazA, 8 8. L. В. 275 942 
—————————— 9. 17, rr. 2, 3, О. 

Ө, г. O—Disenesal of ғыш for &on-appearance at 

adjourned hearing—Application for reetoration— 

Sufficient oause. 

The Oivil Procedure Code cleariy intenga that the 
parties should be in readiness to proceed on the оа 
of the hearing and thet if they do not, their cases must 
suffer unless there. was “suficient cause” for their 
non-appearance or default. 

Therefore, if a plaintiff does not want his case to 
go on and absonta de ly, he does so at 
his risk. 

Where & oase was originally fixed for the 6th 
September 1011 bat the hearing was adjourned 
to the lith October, and some of the plaintiff's 
witnesses were serredand were even present on that 
date but because some important witnesses were 


• 
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not present, the plaintiff through a Pleader applied 
for an adjournment, which was refused, whereupon 
the Pleader withdrew saying he had no instructions, 
and the Oourt dismissed the suit: 

Held, (i) that the order dismissing the suit fell 
under rule 2 and notrule 8 of Order XVII of the 

* Civil Procedure Code; . 

(ii) that the plaintiff did not shown thet there 
was “sufficient cause” for his non-appearanoe within 
the meaning of Order IX, rule 9. 

Per Fawcett, J. C.—It is not within the province 
of a@ Oourt to disregard the strict letter of the 
law and to grant an application for the restoration 
of the mit on the ground that ib discloses a just and 
reasonable cause even though “sufficient cause” is 
not shown. $. Usro Sanmapino v. Gautam Карт 








8 R,L.R. 241 
—— — ——0, 17, г. З 882 
ditum: roit, MÀ O. 20, rr. I2to 18 
317 
—— — ——0.21,r.1 784 
mI O. 21, r. 2 (3)— 











‘Certifying or recording,’ tmeantng of — Practica— 
Ocrtifying of part-paymenta tn application for execu- 
tion —Limitation for certifying. 

There is no definition of what certifying or record. 
ing under Order XXI, rule 2 (8), of the Oode of Civil 
Procedure is? but the practice in this country is thas 
the decree-holder certifies the pert-payments in the 
application for execution and therenpon the Oouri, 
having recorded the le of the petition, directs 
execution to issus for the oo. 

There 1s no period of limitation fixed within which 
the decree-holder must certify, and, therefore, the 
decree- holder can certify the part-payments et any 
time and if the ру uc aer be within time to pre- 
vent the decree from being barred, an execution oan 
issue for the balance. С. Laxzi Кавак GANGULI v. 
Fuarnaxaxi Dass, 20 C. L. J. 181 11 
——0.2i,r.22 294 
—€—— О. 21, г. 28 597 
—— —— —— O, 21, r. 53 (3) 363 


о. 21, г. 57, whether 
has resrospoctive effect—Lease created d oon- 
tinuance of ebbachment—Auction-sale— t of 
lessee as against auction-purchaser 792 


О. 21, г. 57, appWoa- 





— 




















bility of. 
Order XXI, rule 57, which provides that on the 


dismissal of an execution application the existing 
attachment on the attached property shall cease, 
сп aly App o orders of dismiseal passed after 


the Act cathe into foroe. Mi, VARDIPARTHI RAMAYYA 
v. KORUKONDA JAGANNADHAM 568 
о. 2 1 [] r. jec- 








Hon to attachment - Court's duty to decide on its. 

An objection to attachment of property under 
Order rule 58, ivil Procedure Oode, should not 
be dismissed and the claimant forced to file & regular 
suit to get the attached property released, on the 
ground that the 
and of title complicated, but should be adjudicated 
onthe merita. P. Axm OHawp v. Raw Baran D 
248 P. L. В. 1014 102 P. W. В, 1914 E 2 
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——.————.0.21,г.60, 32! 


3 
—————————- 0.21, r.63 829 
petition —ÁAdrverse order, without snrestigation, tohe- 
ther oonclusive, 1f not set aside within one year— 

Difference bet woen 514 and new Codes. 

Order XXI, rule 63, of tho Oode of Civil Procedure 
1908, is much wider in its scope than the oorres- . 
ponding section 288 of the Code of 1882, and unlike, 
the latter section covers casos in which there has 
been no investigation, Orders made under rule 63 
of Order XXI become final if not set aside within 
one year. M. Namgasneui Omnmmrri v. Vihipara 
Namir, 2 L. W. 206 944 

О. 21, r. 63, О. 38, 


г, 9—8wi under О. XXT, r. 08, object of—Bwuit, «che. 

ther abatee, if attachment raised. 

The statutory right under Order XXI, rule 68, 
Civil Prooedure Code, is merely to establish tho right 
which the attaching plaintiff claims in the property, 
$e,to attach it as the property of the dendane 
whenever ib is pisi iode to do so. The fact that 
the attachment ore judgment ceases to be 
operative on the dismissal of the suit by virtue of 
Order XXXVIII, rule 9, of the Code, does not 
also cause the suit, ander Order XXI, rule 68, 
to abate. Ni. Hixasaur OHETTY v. ÀLIGIRI Оюну 


— О. 21, г. 65—Auction- 
sale, bid in, whether can be withdrawn. 

If a person goes to bid at а male and in full know. 
ledge of the condition offers bids for the property, 
and the is knocked down to him, the mere 
fact that the Court has subsequently the discretion to 
confirm ог annul the Nasir’s auction, does not leave 
it open to the bidder to withdraw his bid C. 
Rassxpea Prosan JHA v, Орикова Матн Jua, 21 0, 
L. J. 174 18 C, W. М. 688 ^ 805 

O.21,r.68 611 


О. 21, г. 66—Attach. 
ment of debt—Court, duty of, to iuquire as to its 
existenco—Reoceiver, appointment of, whether 


irregular — Jurisdiction - 812 


—— —— О. 21, г. 89 —Eecs- 
tion-sals, application to зві aside within time bui 
after confirmation of sale, affect of —Depout, whether 
oan be made by choque. i 
An application to set aside an execution-sale on 

the day of confirming the sale bnt subsequent to the 

confirmation is within time if itis within 30 days 
of sale. 

A deposit under Order XXI, rule 80, must be & 
deposit ın cash and not by a oheque. L, В, Ізмаг, 

ALI. VISVANADAN Сниттү 








—— — 























——— O. 21, г. 89—Prior 
-mortgages of property sold at auctio» —Right to sei 
aside sale = 


A prior mortgagee of & property sold at suction has 
an interest in the property by virtue of a title 
acquired before the male; he is as such entitled to 
apply to havo the sale set aside under Order XXI, 
rule 89, of the Civil Procedure Code. А, KAsHI 
Вв v. Harixa Ati Kuan, 18 А.1, J. 278 © 83 








О. 21, r 63—Cuim, . 
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е vas - О, 21, r. B9—8ereral 
judgment-debtors—Application by oma to set aside 
sale—Applicant, tohsther entitled to claim deposit 
by non-apptying judgment-debtors as his 

* A jodgment-debtor who applies to havo а sale seb 

aside under Order ХХІ, rule 89, of the Oivil Pro- 

cedure Code, 1908, cannot olaim that the monies 
deposited by other judgment-debtors who have not 
joined in fis application should be regarded as his. 

TM. EARUXAKARA Muwox v. Krisuna Manox, 2 L. 
eW, 196; 28 M. L: J. 282 952 
— O 21,r. 90 492 
e — 0,21, rr. 99,, 103, 

О. 39, rr. I, 2—Ezecuton. proceedings—Suit 

to remove obstruction —Temporary injunction, 

А tem injunction . restraining defendant 
rom taking possession of the property in suib is 
not within the terms or the intenHon of Order 
XXXIX, rule 1 or 2,and cannot, therefore, be 
granted to а who, after being defonted 
under Order XXI, rule 99, brings в suit under 
rule 108 of the same Order. В. Onnotatar v. 
JmrHALAL, 16 Bom. L. В. 676 - 56 


О. 22, г. 9— Death of 
one of the defendants during pendency of sust— Legal 
representative мої made party within time ——Abate- 
snent—Bufhorent cause for setting it aside. 

A preliminary decree in amit for rendition of 
partnership accounts was made оп the Ist Novem- 
ber 1909 and the appeal against it waa finally 
dismissed by the Ohief Oourt on the 20th Dooem. 
ber 1011. In the moentime one of the defendants 
had died in Soptember 1010 and when the record 
yaa returned to the first Oourt on the 17th January 
1912, it directed that the deceased defendant's 
representatives shall bc impleaded, which was done 
on the 17th February 1012. The Oourt then decided 
that the suit abated as against the and 
deoreed it against the others. On appeal tho 
Divisional Judge held that the suit failed against all 
_the defendants: 

Held, thot tho deceased defendant was an 
essential party to the suit ond as the plaintiffs did 
nof make an application for impleading his legal 

` representatives on the earliest possible date after 

the first Court was again seised of the oase, there 
was no sufficient canse for the delny and the 
suit failed. P. GuswuxH BINON v, Kanani Raw, Ра 
P. LZ В. 1915 

—— О, 22, r. 10, О. 

I, г. IO (2)—Pasties, when ard how made— 

Kvidenoe roco: ded in ancthe: proceeding, Judge, uhe- 

ther entitled to decide a question on—Tranefer, ad- 

mission of, by dafendant, effect of. 

A person can.continue & suit as s defendant undor 
-Order XXII, rule 10, which is not restmoted to 
plaintiffs and their representatives only. | 

A Judge has no jurisdiction to decide = matter on 
evidence recorded in another proceeding to which 
the applicant was not а party. 

An admission by s defendant of a tranafer of the pro- 

y in suit js sufficient to entitlo the transforoo 
to be made & party under Order XXII, rule 10, os 
well as under Order I, rulo 10 (2), Civil Prooeduro 
gdo. C. Квівто Kuxag Das v, GIRISH CHANDRA 
Роррд е 704 
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——— О. 22, г. 10 Proceedings 
after preliminary decies foi sale or — redemption, 
whether proceedings 1% suit—Purchaser of property, 
whaethor entitled to be тайв party—Rule 10, whether 
applicable to execution proceedings. 

Under the Civil Procedure Code, 1008, proceedings 


after a preliminary decree for sale or redemption e 


nre proceedings in the suit and, therefore, a suit for 
redemption does not come to an end after the passini 
of a preliminary decree and must be consid pend. 
ing, within the meaning of Order XXII, rule 10, and 
the private purchaser of the property after such a 
decree acquires an interest which entitles him to bo 
made a party to the suit А. AIUHAMXMAD Masin 
Urram KHAM v JaRao Bar, 18А. L. Ј. 807; 87 А. 


226 771 
—————— ———023,r.1 165 
— — — 0.23,r. З, Sch. 





IL I, CI. I8— Agreement to rafer to arbitiation after 

waitution of swit—Application for way of suu— 

Adjwst ment ^o hin the moaning of О. XXII, r. 8. 

Olause 18, Schedule 11, of the Civil Proceduro 
Code, 1908, is restricted to cases in which the suit’ 
complained of has been instituted aftor the agree- 
ment to refer to arbitration. 

Where after the institution of a suit, the plain. 
tiff and the defendant entered into an agreement 
vo refer the matterin dispute to arbigration, and 
the defendant moved the Court to stay proceedings: 

Held, that the agreement did not fall under any 
of the clauses of the second Schedule of the Civil 
Procedure Oode and that, tAerefore, the application 
must fail; 

Per Beaman, J.—A mere agreement to refer to 
arbitration, even though it be in other respects 
valid, cannot be such an adjustment in whole or in 
part of the suit as the Court can give effect to under 
Order XXIII, rule 8 

Where the Uourt is selzod of a cause, ila juris- 
diction cannot be ousted by the private and secret 
aot of paries, and if they, after haring invoked the 
suthority of the Ооп and placed themselves under 
its superintendence, desire to alter the tribunal and 
substitute a private arbitrator for the Court, they 
must proceed according to the law laid down in 
the first sixteen clauses of the second Bohednle B. 
VrAXKATESH Манарыт v, Rawonaxpea KRIBHKA 
16 Bom. L В. 658, 88 В. 687 48 


———— —— O. 23, г. 3—Partition 
suit ——Agreement appomting tiustess to hold pian- 
ffs share, whether reference to arbitration and 
adjustment of suit > 
An agreement appointing irustoes to represent the 

plaintiff in taking an account from, and, effocting 

partition with, dafendant and, thereafter, to hold plairfe- 
iff's share in trust for him, does not give tho trustees 
the powers of arbitrator in tho matter, and even if it 

did, it would be a mere agreement to refer to arbitra- 

tion a matter pending before s Court and would not 

amount to an adjustment of the sputo within the 
meaning of Order XXIII, rule 3, Civil Procedure 














Code. 8. Онога Dastagin KHAN гє. (нот, 

Husamx Kuan, 8 B. L. В 187 3 
О. 24, г. 5 өө 

xcd d DE LU acr О. 32, г. 6 603 
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O. 32, г. 7—Ainor— 
Mutation proceeding—Compromise by mother on 
behalf of minor sona—Surt by minor-for setimg asides 
compromise — Leave of Comt not obtained—Reguirn- 

- tion Act (АУТ of 1908), к. 17 —Doouments evidenorng 
Jamily setilement—Petution of compromise declaring 
tnterens of partias in property exceeding Rs. 100 in 

* ralue—Oompromise not for minors benefit, calidity of. 


In the oourse of mutation proceedings, a petition 

e was filed setting out the terms of a compromise 

arrived at between the perties. The petition was 

signed on behalf of the minor plaintiffs by their 

mother and mutation was made in accordance with 

the terms of the petition. Ona suit by the minors 

to set aside the compromise and for possession of 
their proper share in the property. 

Held, (1) that as Order XX XII, rule 7, of the Civil 
Procedure Code does not apply to proceedings under 
section 35 of the Land Revenue Aot, the compromise 
could not be set aside merely on the ground that the 
Revenue Court did not give the plaintiffs! mother and 

ian leave to enter into it on their behalf. 

(2) that written instruments are not exempt from 
registration merely because they evidenoo or oarry out 
a family settlement; nor does the mere fact that a 
document is thrown into the form of в petition or is 
presented to a Court along with a petition exempt its 
registration, if itis otherwise compulsarily regiatrable. 

8) that д petition of compromise presented toa 
Court which declares the respective interests of the 
parties in p rty exceeding Ва. 100 in value must be 
registered Бейге i&can be used as evidence of title, 
"wnlesa it is acted upon judicially by the Court. 

‚ (4) that the mere fact that the campromise was not 
mede for the benefit of the minors wes enough 
ground for setting it aside. А, BHAEsA х. a= 


12 A. L J. 098 
O. 33, rr. 2, 5 (a) 
— Application for permission to гне ав pateper, 
Sramed—Omisnion of one item 19 schetule—Diemiraal 
of upplication— Raimon. - 


The word “framed” in Order XXXIII, rule 5 (aJ, 
is of special importance. 1+ is appropriate to seoure 
the inclusion in the petition of pauperism the various 
requisites specified in rule (2), and not the oorrectnoas 
of the particular statements of fact involved in them. 

The provision for dismissal of defective peti- 
tions is not intended to be punitive. 

The mere fact that the schedule to the petition 
does not include one item of the y is not 
eno ground for dismissal and the High Court бап 
interfere in revision. Mí. KuPPUSAWAMY ÁIYAR v. 
AMwWiusAwxr Arran, 1 L. W. 1008; (1915) M. Tol 
81 


























z —e— 0.32, r. 5 (a) 
BSI 

— HÓ— p ia soÀ má о. 34, r. I 788 
003 

— ————— — 0. 34,r. 2 B13 


—— — — -s——— О. £4, rr. 2, E Pay. 


ment made out of Oowit—Certifcd im Court by 
decres-holder' оњ application by judgscnt-debtor— 
Payment tn Cows t. i 


Where an application is mado to Court within 
the jeriod allowed by Articlo 174 of the Limitation 
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Act to compel the deoree-holder to certify ti» paye 
ment made out of Oourt in satisfaction of a mort. 
gage-deoree, the payment, if proved, must be record. 
ed and then ít will іп law be treated asa payment 
in Court within the meaning of Order XXXIV, rule 
2 of the Civil Procedure Code. N. Lwaammat* 








Bayanal v. Pussuorrax, 11 N. L. В. 16 919 
—— — 0. 34,r. 4 139 
. 365 





O.34,rr.4,5,6 
- 489* 








О. 34, rr. 4, 6—Pre- 
liminary decree on mortgage suit— Deorse, combmed,e 
fn suit for sale of morigaged property and for 16 
corery of balance due ow mortgage—Moriyage, 1e- 
covery of balance due on, pasate decree for. 


In suits on mortgage the proper course obviously is 
io confine the preliminary decree to & decree under 
Order XXXIY, rule 4, Civil Procedure Oode, but 
where a Court goes further and passes а combined 
decree under Order XXXIV, rules 4 and 6, Civil Pro- 
ceduro Code, в separate decree under the dtter rule is 
not necessary, and an application forsuch a deoree 
is, therefore, superfluous. 


A relief claimed under Order XXXIV, rule 6, Civil 
Procedure Code, against the defendant includes а 


relef against any property in his possession. О, 
Dxrurr Commissioner, Fraagap v. Sant Barns 

















Parmar, 1 O. L. J. 742, 18 0.0.65 - 72 
— —— 0. 34, ғ, 6 72 

sd см кш, 
—— —— 0.34, r. 12 164 

С —— O. 34,r. I4 795 
—— —— —— — 0.38, r. 9, 800 


——— ———0.39,rr.1,2 56 


—— — О. 39, rr. 1, 7—In- 

jwnciom—Probale and Administration Act (V of 
1881), ss. 84, 55, scope of—Appotuiment of Admi- 
niatvator pendente lito-—I«j««c*ton, рон ет of Probate 
Court to grant—Kaglish Law and Indiun Lato, dis-. 
tinction between. 


А proceeding for Probato of a Wiil ог for Letters of 
Administration is not n suit in which property is in 





dispute. 
The only question in controversy in a proceeding 
їй the Probate Court is that of representation of the 


estate of tho deceased, and no questan of title there- 
to, that is, tho title of the deoonsed or of the conflicting 
titles alleged by the parties to the proceeding can be 
investigated by the Court. 

ТЪЪ . terms of section 25, sub-section 8, of the 
Judicature Act of 1878 ore wider than tho language 
used by the Legislature in this country in rule 1 of 
Order XXXIX of the Civil Procedure Oode. 

„ЛЬ cannot be кай that a Court of Probato is not 
competont, because it isa Oourt of Piobete, to grant 
an injunction in any circumstances. . 

Where injunction is necessary, tho proper procedure 
to follow is for the aggriéved party to apply to the 
Oourt for tho nappointmont of an Administraipr 
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gpenden® Lite under soction 84 of the Probato and 
Administration Act, as an Administrator pendentis lite 
appointed under section 84 takes charge-of the 
entire estate, both moveable and immoveeble, of the 
deceased. 


Ор ап spplication being mado under section 84, 
the Court may, if n : grant an injunction 
either in the exerce of ite і nt power ог under 
rule 7 of Order XXXIX of the Code. C. Nunopsni- 
жак Deri v. ORAMATKARINI Darra, 19 О, W. №, 205 





° 617 
—— —— —— O. 39, г. 2 (3), 
.- О. 43, r. 1 (r)—Order refusing to attack. pro- 


porty for disobedience of myunction, tohather appeal- 
able—Appellate Cowrt, power of, to order imprison- 
ment. 


An order refusing to attach property for dis- 
obedience of an injunction order is an order passed 
under Order XXXIX, rule 2 (8), and is appealable 
under Order XLIII, rule 1 (r), &nd the Appellate 
Court has jurisdiction to pass an order of imprison- 
ment in appeal. 

Per Oldfleld, J.—Disobedience of an injunction order 
is an act independent of the suit and ths injunction 
and calls, therefore, for а separate punishment, 

Per Tyabjs, J. (dissenting)—Order XLII, rule 1 (+) 

is not sufficient to give to the Appellate Oourt the 
wer which is restricted “to the Oourt granting the 
injunction," in other words no appeal is intended 
to be given as regards the exercise of a power which 
ія annexed toa specified Court. М. OTTAPURAXKAI 

. Тнахатн Ворр v. ALABE MASHUR KOYANKA 131 


Е о. 40, r. 1 —Appoint- 
meni of Receivers—Anthority to bring and defend 
swis conferred by Cowrt—Lwmaoy Act: (XIXV of 
1858), inquiry under—Docwment executed by parda- 
neshin lady—Terms not explamed to her—Suit by 
persons of unsound иіні Меж friend, whether a 
party. ` 
Ordinarily, a suit to recover ровзевайоп of property 

can only be brought by him in whom there 1s & present 
title to it, and by the appointment ofa Heceiver no 
property becomes vested in the Receiver. But this rule 
is subject to modification by the Legislature, and 

“the Code of Civil Procedure empowers tho Court to 

confer upon & Receiver all such powers as to 
and defending suits as the owner himself has, evon 
iit may involve the setting aside of а voidable 
instrument executed by one af the co-owners who 
thereby purports to deal with the entire estate. 


Where, therefore, one of two co-widows brought 
& suit the other for a declaration that she 
was entitled tos half share in tho estate of the 
deceased husband and for partition thereof, and the 
present plaintiffs wero appointed Receivers under 
Order XL, rule 1 (d) of the Civil Procedure Code, 
with the power to bring and defend suita in their 
own name &nd to use the namos of ihe plaintiff and 
the defendant also, and where the present plaintiffs 
sued to recover of certain immoveeble 
poe on the ground that а lease of 16th Beptem.- 
906 purporting to have been executed by one 
of the ids in vibus of which the present defend- 
ant claimed to be & permanent tenant was invalid: 
e 
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Held, (1) that the oo-widows wero the owners of 
ihe property and the suit în whioh the Receivers had 
been appointed comprised that property end that the 
Receivers were, therefore, as competent vo bring this 
suit as tho widows would have been; 

(2) that the omizzion of the Receivers to get leave 
in the first suit to brmg this suit might have, 
consequences adverse to them in that suit bnt it 
could not affect their power to bring this suit. 

The Lunacy Act contemplates the question of 
lunacy or sanity at the time of the inquiry, there 
is no provision m it that tho inquiry shall extend to 
the ascertainment of the period at which the 
alleged lunatic first became of unsound mind. 

Where, thérefore, lunacy proceedings commenced in 
November 1906 and the widow who had executed tho 
lease in September 1000 was found on the 24th 
September 1907 to be of unsound mind and inospable 
of her own affairs: 

Hold, (1) that the finding did not carry things back 


- further than the inquiry which commenced in Novem- 


ber 1906 and notwithstanding the result of that 
inguiry the burden still rested on the plaintiffs of 
showing that she was of unsound mind onthe date 
of the execution of the lease; 

(2) that the executant of the lease being of 
unsound mind at the time it was executed, it 
created no title in the present defendant and the 

i i to on was not 

(8) that even if lunacy~be not established, the lease 
was void as іса terms were not adequately explained 
to the exeoutant, a pardanashin lady of woak 
intellect, and was not undemstood by her; 

(4) that, the Receivers were competent plaintiffs 
even if the lease be held to be not void, but voidable; 
(5) that even if a lunatio's manager cean sue still there 
is no established rule of practice in this High Court 
thas requires suits relating to the lunatio’s property 
to be brought by him and not by the lunatic and that 
on the contrary the Oode of Civil Procedure oontem- ' 
plates suita by of unsound mind whether so 
adjudged or not and that though it is true that a person 
во incapacitated has to sue by next friend, yet a neat 
friend is not в party and the absence of а next friend 
is immaterial C. Kassra Мїмоол +. К. B. Durr 
19 0. W. М. 45 459 


———————— — O, 41, re 1—Hemoran. 
dum of appeal wmaccompamied by copy of decres, 
tyhather effective —Colleotor, whether a Judge— Acts of 
Collector presumption as to regularity of. 


A memorandum of appeal should be acoompenied 
by а сору of the decree appealed from and, there- 
fore, no appeal is effective under Order XLI, rule 1, 
unless it 1s accompanied by a copy of the decreo. 

A Oollector is a Revenue Offlcer and alshough [е 
may at times have to perform judicial functions, he 
ia not a Judge and hisacta like the acta of all other 
Executive Officers are presumed to be regular. 

Therefore, where a Oolleotor has certified on his 
order-sheet that he has duly serged oertain notices 
toannul incumbrances, в Ju is not entitled without 
evidenoe to conclude otherwise. С. BSiTixAWTHA 
Ror v. Brena Das 447 


——— ——— O.4l1,r.19 628 
———— ———— ——-—0.41,r.20 609 
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—————— 0. 41,r. 20—Partiw 
to suit, struck off before decree was * pasesd—Porcer of 

Appellate Court to impleud personas miorested. 

Order XLI, rule 20, of the Civil Procedure Code 
applies to persons who were parties to а sut; and 
persons are nonetheless parties because they 
ed M before the passing ofa deoree. An 

pellate Court is, therefore, authorized to consider 

ipis t they are Intorested in tho result of the appeal 

to implead them if it thinks that they are so. 

Wi. IMMAKKANAKATH MALIYAKKAL v, POURAKURIK- 

XALAXATH KUSHI 423 

—— — 0.41, г. 22—Crces- 

objections, whether oan be taken against а co-respond- 
ent. 

A respondent can claim relief against & co-respond- 
ent by way of memorandum of objections М, 
MuxisAxy Морарт v. ABBU Happy, 27 M. L. J. 740 
(1915) М. W. N. 45 323 
—— O. 4I, г. 27—Admis- 

sion of additional evidemos on appeal—Appellate 

Court, duty of—Practice. 

In admitting additional evidence, it is necessary 
for an A Court to comply with the provisions 
of Order XLI, rule 27, and if it thinks, either with 
the oonsent ofthe parties or оп the application of 
any опе of them, that there is sufficient ground to 
admit oertain pepers, the reasons for admitting 
them in evidenc® should be stated, and the papers 
should be formally admitted in evidence. В. Dam 
Авал Sawant v. Sartanam KBisusa KuLxazwi, 16 
Bou. І, В. 041; 88 B. 665 . 

— 0°41, r. 27 (1) (a) 

—]Docwmnents rejected by Lower Court, admissibiliiy of, 

in Appellate Cowrt—Evidence, fresh —Docwnentary 

endence, admássibiltiy of, at late stage —Court, dis- 

cretion of. — . 

The plaintiff undertook at the trial to prove a fact 
definitely and put in doommentary evidence in support 


— — 























of it. At the instance of the defendant interroga- 


tories were issued to be answered by the plaintiff 
himself with & view to obtain his admission as to non- 
existence of the fact; but the answers not being given 
by the plaintiff, but by his general agent, and 

an unsatisfactory character, although ннн 
non-existence of the fact to a certain extent, the de- 
fondant asked leave to file certain documents in proof 
ofthe non-existence of the fact. Tho lower Court 
refused to receive those documenta, but they were 
asked to be filled before the Appellate Court: 

Hold, thes under the above ciroumstanoes the lower 
Court ought to have received the documents in order 
to dispose oompletoly of the matter in dispute, and 
that they were admissible in the Appellate Court 
under Order кт, rule 27 (1) (a), Civil Procedure 
Oode.* O. АБТ БАМ т. 


Вплатлті Prasan 
Buran, 8 О. L. J. 27 516 


— — 0.41, г. 27—Remand, 
evidence taken oxn— Appellate Court, duerelion of — 
High Court, power of, ф interfere tn second ш 
A High Oourt is not justified in second 

in interfering with the discretion of We eee 

Appellate Oourt to the extent ub rotuina to Toog. 

эр the additional evidence taken on remand under 

Order XLI, rule 27, of the Oode of Civil тес, 

А. BHULAN т. WAZIR 

—— — 0.41, r.31 $61 
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— 0.41,r.33 346 








TES о. аз, r. 1 —Order— 
Application for appointment of Recsiver—. 


лола? 
giant of application, interpretation oj — r, he- 
ther appealable. 
Where on &n application for & ent of a 


Roooiver the Court made an order in those words: 
“E allow the application provisionally ang call 
on perties to pot in applications showing their 
claims regarding the person and power of tho 
Receiver, and the income, if any, that is to be paid 
by him to the objecturs:” 

Held, that as the order does not amount to 
appointment of a MHeoeiver, no appeal Hes Ex 
the order. - А. Намл v. Коман Das, 18 A L. J. 70 


; 646 
———————-— 0.43,r.1(J 589 
— —O.43,r.I1(r) 131 


———————— 0.45, г, 13—Eeecs- 
tion of deoree, stay of, pending decision of appeal to 
Privy Cowno. 

Under Order XLV, rule 19, of the Code of Oivi 
Procedure, execution of a decree will not, without 
sufficient causo being shom; be stayed pending the 
decision of the appeal to the Privy Council 'P. 
Muna Rax v. Ruxxax, 29 P. L. В. 1015 572 
46, г. 7 


—— ——— —— Soh. П, para. 8 











——— —— —— — Sch. И, para. I8 





31, 332 

-—— —— — Sch. Ill, para. 11 
(3) 869 
Clvil Rules of Practice Madras) 
r. 189 12 


Collector, whether a Dp ded of Collector, 
collec on as to regularity of 447 
опе 


or’s certificate, whether confers 
litle оъ possessor-—Bridence, values qf certificate. 

A certificate issued by the Collector in respect of 
immoveable properties situated within the town of 
Madras is only evidence of revenue registry and 
affords no title or security as to ownership. Ш. 
KurPaxxarL v: GarTIPALLI Goravt Onwrrt, 1 L. W. 
649 14 
Commissloner not knowing characters in 

which accounts aro kept, appointment of, whether 

allowable 598 
Common Manager. 

PERTY АСТ. 


Companies Act (VI of 1882)—Seeu ity 
deposit mised with funds of Bank by agreement of 
ра бев —Payraent of iuterest—Deposit to be treated 
as orüimary debt tn liquidation. 

In the onse of » going Bank, the Bank is entitled 
to treata security deposit as car-marked for а per- 
ticular purpose and refuse to deal with it for any 
ср but in a liquidation of an insolvent 

Tf the осол ocossion for realizing the security has 
not е апа і? tho money has, with the 

of the giver of the security, been rooeivod the 


See TRANSFER OY Pro- 
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Bak and mixed with its fonda in consideration of an 
agreament to pay intereat on it, tho Bank is only а 
debtor and not & trustee. 

Where an agent of о Bank deposited 
as soouvity for the faithful discharge of his duties and 
agreed that the Bank should receive and hold the 
money paying intereat as 6 por cenk, for its use the 
money being ropsysable, if not forfeited for losses 
occasioned through the agent's default upon Шав 
ceasing to bo the Bank's agent: г 

Held, that in liquidation proceedings the agent could 
only rank as an ordinary creditor and oould not take 
preference over other oreditors of the Bank В, 
MALYANKKAZ t. ОвЕргт Bark or Innia, LTD., 16-Вом. 
L. В. 788 ^ 343 


—— 8. 45—Share-holder—Minor, 
whether oan be share-holder—Recaipt of dividends — 
Eetoppel by conduct—Kstoppel—Registered holder of 
share, tights and liabilities of 
A share-holder of a limited Company, who was a 

minpr at the date of allotment of shares to him, bot 

after attaining majority received dividends and 
raised no objection to his name being included in the 
register of members, is estopped by his conduct while 

& person su; juria from denying os between him- 

solt nnd the Company's representative that he is a 

sbaro-holder. 

A minor may be a member of в Company undor 
the Compenies Act of 1882. = 

A registered holder of shares in n Btatutory Com. 
pany is а person with a vested interest in property, 
which may be burdened with an obligation to pey 
calls in the future. The registered member cannot 
keep the interest and prevent the Oompany from 
having it and dealing with it as their own without 

being bound to bear the burthen attached toit. B. 

FAxUuLBHOY JAFFER r. Овигіт Bawx, 16 Bow. L R. 


335 

— —- 8. 158 — Inquidation proceed- 

tags— Charge —Leaso providing for payment of arrears 

of rent from buildings erected on laud —Prioity over 
wnsecurod creditore—Oharge. 

Where a lease provided that if the lessees (в 
Company) oeused delay in payment of rent, the 
landlords would be entitled to recover the arrears 
with interest “from the buildings which may have 
been erected on the land” 

Held, (1) that in eqnity a charge was created on 
the buildings when thoy came into existence; and 

(2) that although the charge did not amount toa 
transfer or a mortgage, it gave a mht of priority to 
the: lendlord& over tho unsecured oreditors of the 
company in a winding-up. В. KrsHavLAL Ніва. 
LAL v. Gra DmaRILAL, 10 Box. L. В. 643 24 
——— — $. i69 —Petitiow by creditor 

to wind up—Dispute about genwinsness of claim— 
Object of petitioner to bring pressure in order to 
obtain cheap and expeditious pryment—Order rafus- 

_ ing to wind up— Appeal, whether maratainabdle. 

- Tho prinoiplo upon which а Company is to be 

*ound up on the petition of a creditor is simply 

its inability to pay after proper demand made and 

ihe lapse of three weeks. Any such neglect must be 
. judged by reference to the facts of each particular 
case, and when the defence is that the debt is dis- 
puted, all thai the Court has first to see is whether 
e that dispute is, on the face of it, genuine or merely 
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-a cloak of the Company's real inability to pay just 


debts, s 

Where a oreditor’s demand is in respect of a claim 
which the Company honestly believes to be a frendu- 
leni claim ond inable at law, and in fling 
a windirg-up petition his object is to bring the pressure 
of insolvency proceedings to bear upon the Company 
in order to make it pay cheaply and oxpeditioualy а 
heavy debt which it desires to dispute in the Civil 
Courts, the petition for insolvency of the Oompamy 
must be dismissed under section 160 of the Indian 
Oompenies Act (VI of 1882). 

An appeal will lie from an order refusing to wind 
up а Company. В. Tunsmas LALUBHAI v. BHARAT- 
XHAMXD Ооттон Mitts Оо. Lo. 10 Box. L. R. 002; 39 
B. 47 44 





- — 8. 214—Liability of Director, 
grounds af —Onwus— Position af Director. 

^ Beotion 214 of the Companies Act applies to the 

conduct of a Director as such, and anything done 

by him during the period of his directorship in 

his capacity asa debtor cannot be made а ground 

of liability under the section, 

The onus ison the applicant to prove the facta 
which bring the case within the section. 

A Director is not & trusteo of the loans advanced 
by a Company before his acceptance of office as such. 

Where in an application under section 214 of the 
Companies Act the Liquidator sought to establish 
the lability of an ex-Director on the ground that he 
did not, at the time of his appointment as Directar, 
disclose his indebtedness to the Company: 

Held, that it was the duty of the appHoant to 
satisfy tho Oourt that loss or damage. resulted to 
the Oompany from the alleged non-disclosure by the 
er-Direotor. P. Накв Ra; BHAXDARI т, LIQUIDATOR 
or тна анови Banx, 50 P.L. В 1915; 48 P.W. В. 
1916 ' 594 


Companies Act (Vil of 1913), 5. 215 
+ —WPovüng-up of Oompasy— Proceedings in Court, 
stay of — Discretios of Court. 

Tn the onse of а compulsory liquidazion the creditor 
is debarred from ing by way of action, unless 
he bro show special grounds for granting him leare 
to do so. 

In the case of & voluntary liquidation the onus is 

on the Liquidator to show that an order should be 
made staying ап action brought against the Company 
for prima facie the ordinary tribunal ів the proper 
one to decide upona olaim against the Oompany. 
The proceedings may be stayed when snfficient 
ground is shown to do so, e. g., when existence of the 
liability is substantially admitted and the dispute ix 
only as to what із tho exact amount dne. 
' Tho plaintiff sued the Company Ag otona of в 
certain sum of mondy alleged to hare реа on 
some shares, which the plaintiff alleged were allotted 
to him subject to a condition. The Company went 
into voluntary liquidation and the Liquidators moved 
the Chief Ооптъ for an order under on 215 of the 
Companies Act, 1018, to xta yeprooeodings in the suit 
filed against the Company. The claim was denied 
im toto by the Liquidators: 

Held, that no sufficient ground was shown for pass- 
ing the order prayed for Р. LIQUIDATORS OF THE 
Marwan Baxx v. Panna Lat, 19 P. L. В. 1915; 81 P. 


R. 1915 685 
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Company-— Liquidation — Share-holdei, whether 
entitled to hare his nams struck off the list of oontribw- 
tories—Share-holder buying shares om faith of falas 
prospectus, right of. 

In proceedings to wind up the affairs of & 
Compeny, a share-holder 1s not entitled to have lis 
name struck off the list of contributories, on the ground 
that he was induced to purchase the shares by the 
Тање reports and belance-sheets issued by tho 
Company. 

Ifa share-holder, who has applied for shares on 
the fath о? a prospectus which eventually is found 
to contain false representation, wishes to have his 
name strook о {һө register, he must take steps 
before the commencement of winding-up, otherwise 
he would be too lato В, Нівл KHaTaEkY v. us 
Врхоти Baxx, LD., 17 Box. L. В. 65 505 


Compensation awarded against complainant 
for vexatious complaint by 2nd class Magistrate— 
Appeal to Bub-Divisional Magistrate—Order, whe- 
ther can be set aside without notice io accused— 
Compensation, when should be awarded 192 

——-——- , award of—Boom in proes, 

whether to be considered in ostimating markot- 

value——VYalue of portion of land enhanced owing to 
acquisition of pert of it--Compensation for that 

portion, whether allowed on severence 326 


for breach of contract—Part- 
650 





— M — 


ner, liainlityeof 


Composition deed-Absolute transfer of 
property by debtor to trustees — HResulting trust— 
Buit for surplus money , ` : 332 

Compromise, agreement of—BSome terms rot 
relating to sust—Decres $ncorporatg whdle agros- 
ment, whether admissible in erdence—<Agresinsnt, 
achether requies registration—Hvidence—Admissrbr 
lity of such agresment——Adverss possession, nature of 
possession necesaaiy to create—Hos judioata—Com- 
promise decres not relating to suit whether operates 
as res judicata. $ 
A decree recording an agreement as one of the 

terms of & compromise though not relating to the 

suit, is & judicial record the agreement of the 
parties and 18 admissible in evidence. ` 


Therefore, such an agreement recorded in a deoree, 


does not require registration and is admismble 
in evidence without registration. 





Possession in order to be adverse must be adequate ` 


in continuity, in publicity and in extent. 


The only act of “tethering of cattle, and throwing 
cow-dimgs on the land" ungcoompenied with the 
assertion of any adverse right, does not necessarily 
denote thate& claim of ownership to the land was 
thefeby asserted. 


Quere.— Whether в compromise decree can operate 
ал sesjudicaia upon any matter other than that 
relating to the sut® С, MAHABIR MISSER т. Wanna 
KisHonm MISANR = 640 


——————— affecting immoveable property 
neither rogistered nor incorporated ш docree, valuo 


of 379. 


— 





— —— , registration of. See HmaisTRATION 
AOT, в. 17. 
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Comprom!se- councd. 


— Oonsent deoree, validity of— Appoal oon- 
sont decree, when maintaineble—Suit to declare 
such consent decree inoperative, unneoessary— 
Dismissal for default, effect of * 242 


— ———— decree—Oompromise effected 
by unauthorised parson—-Decree, whether es parte 
and can be set aside as such 261 


deed, Se Rroistrariok Act, 
938 





8.17 


Confession, retracted, valuc of —Oorroboration 


' necessary for conviction 221 
———— —— decree. Bee Овсвав. 


‘Variation of terms, whether 
830 





allowed in execution * 
Consideration, Sss Conraact Аст, в. 2 (à). 
—— Abatention from suit- -Buit to defeat 

provisions of any law ` 5179 





———— — — иге of — Endorse from payer of 
hundi— Holder in due courso—Presumptlon 362 
—— — — — — Sale—Full consideration not pald— 
Vendee not entitled to posseasion without payment 
of whole consideration — Civil Prooedure Codo (Aot 
Y of 1908), О. XLI, г. 83— Power of High Oourt 


of proof 


Construction of contract. 
TRACT 


went of, allegation as par 


Ses Cox- 





of deed—Property gifwd to 
wife for her hfe only 407 


Se шшш - Gift—Property gifted to 
ife for her life only—Heversion, right of, transfer 
of—Expeotancy of sucoession- Transfer, validity 
of 407 

——— of document 385 


— —— ~ — — —— Mortgage executed by mother 
of menor for her husband's debt —Mino:, liability of— 
Mortgages having only mcorporeal right, whether die 
possessed, by denial of such right—Adveiss possession 
—Inoo1 poreal right, whether can be adversely possess- 
od. 

Where в mortgage-deed executed by the mother 
of a minor mentions that the mort; 1s made in 
order to discharge her husbend’s debts and also oon- 
tains a reference to the property being in the enjoy- 
mené of herself and her minor son after her husband's 
death 

Held, that tho mortgege-deed сап be faarly 
construed to be one executed by the mother on behalf 
of her son. 

Where a mortgagoe has only an incorporeal right 
nnd is not ontitled to possession of the mortgaged 
propertios, the mortgagor's denial of the mortgugee's 
right cannot make him get possession of the 
inoorporeal right nor oen such inoorporeal right 
bo posscesod adversely by the mortgagor by a 
mere doni] M. VONMKATARAXAMAOHARI р, THIRT» 
XABAKACHARI, 2 L. W. 212 930 


—- Of lease. Be Lzrass, 
n є 














e" 


by some of ihe parües—Part&ion e 
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Construction—coneld. . 
5 of statute 304 
——— ——— a See BrATUTE. 
——-- ———— of WII]. Bee Wii.. 
* ——— 53 





Contract to delier goods it particular. month — 
Nom-delvery til last day of month- -Breach of con- 
iracb— Late shipinent—Constructwn of contract— 
Party relying spon exception — Measure of damages. 
The defendant to deliver to the plaintiff & 

certain quantity Rangoon rice in the month of 

June. The contract pruvided, tnter alia, that no 

objection would be raised by the purchaser’ if the 

delivery of tho goods was delayed owing to lato 
shipment at Rangoon. The goods were not delivered 
on or before the 80th June 

Held, (1) that there was a breach af the con- 
tract, 

(2) that the term ‘shipment’ in the agreement 
included not merely the loading of goods on board 
tho ship but also the starting of the ship; 

(8) that tho parties intended by the late shipment 
provision nothing more than this, that tho goods 
should be put on board in such time asto make it 
possible to have them delivered tothe purchaser 
at Oaloutto on the date specified, if the ship started 
on such в day as to arrive in Calcutta in time; but that 
if for any reason for which the vendor was not 
respontible the ship could not startin time and 
consequently arrived in Calcutta too lato to make 1b 
possible for the vendor to deliver to the purchaser 
the goods on the appointed day, tho vendor was not to 
be held liable in damages; 

(4) that, hence, it was obligatory on the defendant 
to establish that the delay was atiz[;utable to dir- 
cumstances for which he waa not responsible. 

As moon aso oontract has been broken, the obli- 
gation of the purchaser to take delivery vanishes; 
Һе is not bound to take the goods when they аге 
delivered lato. 

The right measure of damages isthe difference 
between tho contract price andthe market price 
onthe date of delivery originally agreed upon by 
the parties. С. KALI KANTA ВАНА v Isxain, 200. 
L. J. 188 T- 


—— — — Lease and вопай by Gorerumeni—Re- 
swmphom jor public parposss—“Public purpose,” 
moaning of—Hrectson of dwelling howess for Govern- 
ment officials, whethe: public purpose. 

A lease and a sanad granted by the Government 
contained & power of resumption at any time for 
“publio purposes" upon certain terms оз to notice 
and compensation. The Government gave notice to 
говото tho Innds in order to огосі dwolling housos 
which thoy could offor to Govornmoni oflloinis at 
adequnto ronis for thoir private residonoo, as 
suitable houses could not be easily obtained, though 
it was shown thet it was not impossible to obtain 

of some kind: 

Held, that the term “public purpose” includes a 
purpose in which the general interest of tho commu- 
nity, as opposed to the partacular interests of indivi- 
duals, is directly and vitally concerned and that оя 
«tho scheme of the Government is one which will 
rodound to public beneflb by helping the Gorern- 

ta 


Qeon to maintain the effieioncy of its servants, itis а 
. 


INDIAN CASES. 


[1915 


Contract--oonold. 


“publio purpose" within the meaning of tho ooutraots 

contained in the lease and the sanad. P. C. HAXABAI 

FRAJER v. BxogxrAEY or Brute, 18 А L.J. 11% 17 

M. L. T. 70; 19 О. W N. 305; 17 Bou 1. В. 100; 28 M. 

L. J 179; 2 L. W. 191; 210. L. J. 18-5 80 B. 278 26 

———— ——- to sell, with a reciprocal contract to 
mortgage by promisce—Faslure to snortgage—Gyoes 
carelessness on раз ё of promissse—Specific performanos, 
aphether allowed. 

The defendant agreed to sell tothe plaintiff two 
shops for Ба. 5,900. Ra. 200 were paid in advance as 
earnest money, Ва. 2,800 were to be paid before the 
Sub-Registrar, and for tbe remaining Re. 3,400 the 
plaintiff was to mortgage the two shops with possession 
to the defendant. Both the sale-deed and the mortgage- 
deed were to be executed and registered within two 
weeks. In case of default on the plaintiffs part, the 
defendant was to retain the earnest money, end in case 
of default on the defendants part, the plaintiff was to 
receive back the Ва. 200 and a further sum of Rs. 200 
as damages. Both the deeds were duly executed but 


` not registered, owing to the plaiunff« failing to 


produce the mortguge-deod before the Bub-R 

for registration, According to the plaintiff the doed 
was casten or carried off by rata. The plaintiff sued 
for specific parformance: 

- Hold, (1) that it is discrotionary with the Courts to 
give а decree in such cases; (2) that assuming the facts 
to be as stated by the plaintiff, the carelesaness 
which he had exhibited was such t he did not 


deserve a decree for specific performance. Р. Ma- 


BARAJ Das v. Gran Ninen, 52 P. W. В 1915; 128 P. L. 
В. 1916 - 481 


. 

Contract Act (IX of 1872), s. 2 (d)— 
Consideration—Thard party, right of, to sus—Plaini- 
af not privy to contiact—Defendamt, liability of, 
tohon arises — Equity. < 
A plaintiff cannot make a defendant liable 

a contract to which the plaintiff was not privy, but 

in such cases as the defendant would be held 

Liable in “Court of Equity" the Oourta in this country 

should hold him liable. 

А xenindar who is entitled to zeméndais duos from 
his muafidar is not entitled to sue &lemoo from the 
muafidar for the dues when ho was not privy to tho 
contract between his muxafidar and lezseo, although 
tho lozseo agroed in his contract to pay tho semm- 
dari dues, as the semandar has no such equity against 
the lessee as a Oourt of Equity would enforce in his 
favour. A, Muanaat Sum v. MunawaAp Hussain, 18 
А. L. J. 78; 87 A. 116 731 
- в, 11] — Minor — Conveyance in 

favour of manor, calidety of—Oontract and .conrey- 

unce, distinction between— Transfer of Property Act 

(ГУ of 1882), s. 127—Gift in favour of minor, vali- 

dily of —HBalings, conslruction of. е e 

A coniracb of sale negotiated by a minor, who 
settled the terms, paid consideration and received in 
return a deed p ing to óonvey immoveeble pro. 

by way of sale, is altogether void ab initio and 
no title thereby passes to the mgnor. 

Obiter dicta —(1) Under the provisions of section 127 
of the Transfer of Property Асі а gift in favour 
of & minor is поё void, though it may be "voidable 
at the option of the minor. 

(3) Thore is п fundamental distinction botweon & 
contrast and a conveyunco. A oonvoyanco is a 
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Contract Act—contd. 


contract plus something more or, in other words, & 
conveyance by way of sale is either in itself a 
contract or аб any rate mvolves or implies an anteoe- 
dent contract. А, Musmnmat Mons: v. Manan 
Goran, 18 А. І, J. 185 733 


—— 88. 16, 74 —Inteiest, penal— 
Court, power of, to giant religf—Penal sti ton as 
to intrest, test of—Unoonscionable or extravagant 
bar gas, how determined—Stipulation for accelerating 
payment, when penal —Dossinatios of Will —Undse 
influence. 

A Oourt is oompstent to grant relief whenever 
the rate of interest appears to the Court to be 
penal. 

Bection 74 of the Contract Act ай amended in 





"1880 is comprehensive enough to oover ell casos 


where the contract contains “any stipulation by way 
of b "ie 

The tent to determine whether a contract couteins 
a stipulation by way of' penalty is, was the agroe- 
ment to pay the damage for the breach of covenant 
or contract unconscionable and extravagant, such os 
no Oourt ought to allow to be entered into. In order 
to determine what is unconscionable and extrave- 
gant no hard апа fast rule can be leid down, the 
pertioular facts and circumstances of each caso 
should be considered. 

A stipulagion merely accelerating payment of ihe 
whole debt on default of payment af one or more 


. instalments is not, by itself, by way of penalty. 


But the position is very different .where the ontiro 
sum, which tho creditof had agreed to reocivo in 
instalments without interest, is not only made re- 
payable in ons sum, but is also made to сету 
interest at an unusual rete. The Court may, in 
view of all the clroumstances of tho caso, regard 
the stipulation for the payment of interest at an 
exorbitant rate, as s a penali. 

Whare the stip оп was made that upon default 
of payment of опе or two instalmonts not only would 
the whole balanco due become forthwith payable, 
but would carry intorest at tho rato of 75 per cont, 
per annum: 

Held, that the covenant for payment of iutorost at 
this rate was a penalty. 

The urgent need of money on the part of tho 
borrower does not of itself place the londer in a 
position to doininate his will within the meaning of 
section 16 of the Oontract Act. But where tho 
creditors are in & position to take advantage of tho 
embarrassment af their debtors the bergain is un- 
conscionable, С: Кнлвлвам Das v. Raw Sannin 





D 210. L J. 78 19 О. W. N. 776 815 
AL -—— ss. 19, 65 12 
с св. i 579 

9..— — — 88. 23, B5—0ontract—Ilegol 


Betrothal agreement. 

A breach of betrethal agreemont- gives rise toa 
claim for damages. 

The plaintiff advanced money tothe defendant in 
conmderatiun of his daughter's betrothal to the 
former's son. The fiance died and the plaintiff sued for 
refund of tho money paid by him: - 

Held, that the suit was not maintoinsblo. 
Hiri v. JowAna Das, 27 P. L. Б. 1015 J 


P, 
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s 1037 
Contract Act- contd. "M 


- ++ 8. 23—Partıtion—Fendor and per- 
chaser—Condition not to partition property, whethor 





against public policy—Breach оў coxtraci— Compen- š 
. 


sation— Damages, measure of. 


A condition imposed in a sale-deod that the vendoes, 
would not partition the share purchased without tho 
consent of the vendor, is not opposed to public policy, 
as no right is absolutely given up, and the vendor 
is ontitled to compensation for the breach of апар 
condition. . 

Where the parties have themselves fixed the valuc 
of their right, that amount is a proper measure 
the damages sustained by a рыу. А. Kum Sen 
v. Buxnxgo, 18 А. L J. 6 £03 


S. 27—Restraint o) tiade—Land- 
lord allowing cattles market to be held on his land 
эв return of toll, whether trading—Agreement not to 
hold market to sell cattle оњ particular days, tohe- 
ther void, 


A landholdor who, ın .roturn for markot tolls or 
feos, allows a cattle markot to be oonducted оп 
his land, is not thereby oxercising the trado or 
business of solling cattle, 


- Therefore, an agreement botwoen the owners of two 
neighbouring lands to the effect that a market for 
sale of cattle shall not be held on the same day on 
the lands of both of them, is not void under soction 
27 of tho Oontract Act. A» Porat Raw г. ISLAM 





Farema, 18 А. L. J. 281; 87 A. 312 871 
—— 8.33 334 
——— —— — 88. 39, 75—Rescienon of con 


` tract—Oompensation för loss caused the: eby— Measure ` 


- of damagos— Notice аў insolvency, effect of. 7 


A bare notioo of insolvency does not neoossarily 
and inallcases amount tos declaration of intention 
not to fulfil obligations. It isa question of fact in 
each case. 


Where ә purchaser of goods failed to take dolivory 
of goods under a due oontractand the vendors, on 
receiving notice of the insolvency of the purchaser, 
served him with a notice thatthey putanend to al" 
tho forward contracts and reoeivod neither & reply 
s tao notice nor any offer to pay for or take dolivory 
о : . 

Held, that the vendors had validly reacinded the 
contracts &nd wero entitled to exact compensation for 
the loss ocoasiored thereby. E 

Per Crowoh, A. J. O.—The great underlying 
principle by which the Courts are guided in award. 
ing is restitutio sn integrum and tho exact 
oost of е ing a complete restitutio in tntegram is 
the difference between the original contract rate and 
that at which the vendor oan sell toa fresh purchaser 
goods of the same quantity and quahty andof tho 
same shipment. 

Per Hayward, A J. 0.—The election to take advant- 
age of the repudiation of & contract goes only to tho 
question of breach, and not to the question ofldamages, 
which must be estimated by the difference between 
the contract price. and the market prios at the day or 
days appointed for performance, and not at the time 
of breach 8, Jawus-Finnay & Oo, Lro. 8. Davin 
Каввоок & Co., 8 B. L. B. 95 12906 102 


. s 


бопійасі Act- опи. 


- 8. 4 3—Joini promiso: s— Creditor'a 
claim aguimot one barred —Decros against other —Üon- 
tribution. © 

* A joint promisor, whose liability to the promisoo 
kept alive beyond three yeers from the date of tho 

' promissory noto and who is consequently  oomyelled 

to pay by в decree of the Court more than his pro- 
portion of the debt to the promises, oan sue bis 
jomt promisor for contribution, though the decree 
oni that other joint promisor from payment 
the debt as‘aguinst him was 








on the grouud 
barred by limitation 
Per Tyabji, J.—The duty to contributo is clearly 
disianct from the duty to pay to ths promisce. 
The first is to the promisor, tho second w to tho 
promises, the right of  each* joint promisor to 
clatm indemnity does not consist merely of be. 
ing subrogated to the right of the ariginal pro- 
mise: for though the promisee’s rights may have 
been relensed the, responsibility to the joint pro- 
misor is not annulled. Р. АвнлнАм BERVAI г. 
Bara. Motumiuns, 27 М L. J. 746; 16 H. L. т.569 
—— 8. 43--Јожі promisors — Pro- 
mise's discretion to sue some or all—Orvil Procedure 

Oode (Act V of 1908), O. I, r. 10. 

“= ВосЫоп 48 of the Oontrect Act takes away tho 
' right of a joint debtor to be sued Jointly- 
Where two persons jointly leese a house, in the 
- &beenoe of any agreement to the contrary, they are 
{ашу and severally liable to pay the rent, and ib 
open to the landlord to sue one or both of them. 
If the landlord sues one -of them only, under 
Order I, rule 10, Olvil Procedure Code, the 
` Qourt has the power to order that tho other should 
be made a co-defendant, but it is not bound to do 
so, and in oase there is no clue to his where- 
abouts, it would hot be propor for the Court to 


insist that he should bo made а party. P. Lrvixa- 
втоми v. Faros Din, 107 P. R. 10:4 

——— —— — 8.65 1008 
——— — — 8. 70 334 
——— —— 8. 74 815, 885 


т S. 1O7— Contract topurchase goods 

"—PFailwie to take delvery-—Breach of contract—Re- 
sale—Aacertarmment of goods-——Damages, principle of 
asseesing-—Pleadings m mofusall —P) actice. 


The High Oourt sitting in second appeal and 

. dealing with pleadings in the smofussil will not be 

во strict as it would be in cases from the original 
side of tho High Court. 

The defendent at Ohittegong agreed by a written 
contract: to purchase from the plaintiffs & certain 
quantity of Ooconade chilHes Ex. 8.8. Lawada 
at a specified rate. The ocntract, after reciting the 
terns for payment of price, provided that on failure 
to fulfil the Аоте terms, the nce of market-value 
would be recoverable by the sellers on a week's notice. 

. There was & note also to the effect that re-sale was to 
.be at tho option of thesellera. The chillies arrived at 
Chittagong ou the stoamor Коѓагит, having boon 

7 transhipped at Oaloutta from tho steamer Laweda. 

eThe defendant was giren notice to take delivery, whioh 
he falo to do. The plamtiffs sued for damages for 





broach of contract. 


ANDIAN. CASES. 


"discharge the surety, 


» 
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* 


Contract Асі опса. 


- Held (1) thot section 107 of the Oontra&ct Act 
applied; 

(2) that the plaintiffs aoquired their right of re-sale 
by the contract itself and, therefore, had no need to 
invoke section 107; : 

8) that the principle of assessing damages laid 
down by section 107 and the Allahabad High 
Оош+ in Prag Naam v. Mul Chand, 19 А. 685 at p. 
541, must be kept in view in this case; 

(4) that the fact thatthe quantity of chillies 
hrought to Ohi formed part of a large con- 
aignment of chillies Ex. 8.5.  Lewada, did not 
affect the quantity which reached Chittagong, Ех. 
8.8. Lawada on another steamer and which, the 
notices said, was set apart und appropriated to tho 
defendant's use. C, ARABAR RAHAMAN v, Í&XAIL 
KEBARAHIX 


— ———— — 88. 128 to 145—urety, liabi- 
lity of—Contiact of gwarantes— Loss arising after 
breach— Unreasonable delay эп re-sale—Duscharge of 
br oher—Failuse to object to statement of acoowats— 
Evidence of correctness. 

A contract of guarantee, being о contract strictis- 
айла juris, the surety is entitled to insist on & rigid 
adherence to the terms of his obligation by the 
oreditor, and is liable only for such Joss as arises 
directly from a breach of the terms of the contract 
actually guaranteed. e . 

A guarantee broker is discharged from liability if 


the seller suffers loss on account of his own unreason-- 


able delay in ro-selling the goods after the breach of 
the contract. е 

Where a statement substantially affecting a person's 
material interests is made to him in writing, and the 
circumstances are such that he would certeinly or 
robably have objected had the statament been 
noorrect, then his silence oan be treated am, 
an admission, that is, as evidence, but not necessarily 
aa proof, of the correctness of the statement. 8. 
MnCANTILE Banx v. TAHILRAX Равасмат, 8 B. L. B. 


112 309 


————— — 88. 134, 137—Pnracipal and 
surcty—Omission to pursue suit against principal on 
account of difficulty tn service—Striking off his name 
-— Surety not descharyed—Civil Procedure Code 

. (Act V. of 1908 , О. 1X, v. б, О. XXIII, r. 1, appli- 
cability of. 

Where ina suit against several defendants, there 
is some difficulty in serving one of them and hence 
his name is struck off, if not atthe request, at least 
with the consent of the plaintiff, the striking out of 
the name, even before a year has elapsed, weuld be 
a procedpre under Order 1X, rule 5, rather than 
Order XXIL, rule 1. 


Ina suit against the principal debtor and supety, - 


the mere omission of the plaintiff to purme his 
suit against the principal debtor with the result 
that his name is struck off and the suit dismissed 
against him under Order 1X, rule 5, does not 
; provided ihe suit be still in 
time against the principal. В. NATHABHAI TERICAM- 
LAL г. Блмоноргат Hau, 16 Bow. L Н. ӨӨӨ; 39 D. 








.52. 165 

— ——- 8. 137 165 
——— — —— B8. 253 (7) 344 
——— 8. 253 (10) 64 


+ 
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Contributlon—Oontract Aot (IX of 1872), 





obtaining assignment 
the land, applies for execution, and one of the judg- 
mont-debtors setisfles the decree by payment under 
compulsion of legal process, the latter is entitled 
under sections 69, 70 of the Contract Aob to call 
проп the other jadgment-debtors for contribution. 


befallowed to the successful 
ground exista for not following the rule the higher 
Court should rectify the error. P. OmBLA Raw v. 
Макен Bas, 22 Р. W. В. 1015, 65 P. L B. 1915 621 


Court-8uocesso»in office 

—— —, power of, not to confirm sale 

. power of, to direct addiifon of parties in 
609 


tr 


section 43—Joint promisors —Oreditor's oleim 
against one barred —Dacres against other 337 


—— One oo-mortgagor sedent 
whole mortgage, righ5.of 7 

— , right of, founded on justice, 
equity and good noe — Princlple—Oontribu- 
tion for excess over one's ahare—Lishility limited 
only to one's share —Over-payment good defence 
— fuit for oontribution—Deoree, how to be d 








——— — ——— s suit. for— Joint tenancy—Pay- E; 
ment oj ront by ona— Liability of other joint tenants to 


contribute— Decree, form of—Contract Act (IX af 
1872), ss. 48, 70. 


When several persons hold а tenancy jointly, the 
ibility for rent is joint and several under section 


43 of the Oontract Act, and where one of these per- 
aons 
oontribution under section 70 of the Oontract Act 
and is entitled to & decree to recover jointly from the 
others, С. Nigpoeu MUNDA v. JAXARIA Моко 
0. L. J. 402 


Lá —— —— -— ——-, suit for — Payment of deores for 


y» the whole rent, he can sue the others for 


20 


rent by ons of the Lice da Pu атлаб pa by 
assigase of decroe—Bengal Tenancy Act (VILI of 
1885), s. 148 (h)—Oon£ract Act (IX of 1872), œ. ӨӨ, 
ТО, —Suig for not cogntsable by Small 
Cause Oowri—Prormoial Small Сања Courts Act (IX 


. of 1887), Sch. П, Art. 4l. : 


decree for rent, without 
the Isndlord’s interesb in 


Where an essignes of 


There is nothing in section 148 (А) of the Bengal 


Tenancy Act to prevent the assignee from accepting 


the payment of the decree and oertifying such pay- 
ment to the execution Court. 


A sait by some of several porsons, bound by в 


common liability. of tenancy, who have 

the joint obligation, to compel their oo-sharers to 
make good their, shares, falls within the вооре of 
Article 41 of the second Schedule to the Provinotal 
Small Cause Oourts Act, and henoe, ib is excluded 
from the jurisdiction of the Small Oause Court. C. 
Ra3AN1 Kanra бноёп v. Rawa Nara Bor, 20 О.І, J. 
200, 19 С. W. М. 458 56 


Cogts—Porer af Appellate Court to allow costs dis- 


allowed by Subordinate Oourt. 


Tn awarding costs tho usual rule is that costs should 
party, and where no good 


145 
601 





appeal 
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— в. 7, sub-s. Xl (СС)-- 








Landlord amd temamt-—Bust by former for ejectment 
and rent—Stamp duty paid on-ona years rent— 


Competency of Cowrt to suquire. into itle—Tranafer ° 


of Property Act (IV of 1882), ss. 68 and 83— Mortgage 


by conditional sale—Sale and renial agreemeni—— 


Document of sven date containing an waderiaking to 
reconvey under certain conditions— Depostt tn Court — 
Hafusal to receice monsy — Whether, subsisting relation 
of landlord aed tenant affected by deposit, Ы 
Where in а тш for ejectment and arrears of rent 
by certain landlords against their tenants, the 
iffs реу stamp duty oalculated upon one year’s re 
only under section 7, (ХІ) (оо) of the Court Fees Act, 
of 1870, the Coart will not go into the question of 
titlo. . 
Where, in a suit by landlords against their tenants 


for ejectment and for arrears of rent, the tenants 
pleaded that the transaction betweon the parties was 


only a martgage by conditional sale, that they had 
deposited the m amount in Court under seo- 
tion 83 of the Transfer of rty Act and that as 
the plaintiffs (the mortgagees) had refused to receive 
the same from the Court, they were debarred from 
suing for any rent subsequent to the date of such 
deposit and from ejecting the defendants: 


Held, that the mere deposit of the amount in Court ^ : ' 


did not pub an end tothe already subsisting relation 
of landlord and tenant between the parties and 
that the plaintiffs were entitled to sue for possession 











&ndrent. Я. DBALASIDHANTAXM v. PARUMAL Онктту 
1 L. W. 641; 27 М.І, J. 478 162 
Sch, I, Art. І 316,326 
Sch. fi, Art. 17-802 by 


claimant under з 288, Oil Procedure Code, 188, 
Court-fooe ox — Value of quantum of interest clanmed. 
In suta under section 283 of the Oivil Prooedure 
Code of 1882íhe test for the purposes of the Court. 


feos ів, what is the value of the quantum of interest 
which the plaintiff wishes to establish. BÍ. NARATANA 
Бикен v. Arrasawwy Ranni, (1014) M. W: №. 9010 


265 
Criminal Procedure Code (Act V of 
1898), в. I (2) 910 





ceedings wm execution, whether “Judicial proceedings" 
` —Banctios to prosscute—Gwiding principle. ' 


The proooedings in execution are judicial proceedings 


within the moaning of tho Oriminal Procedure Code 
till they are finally disposed of by the Court 

No Oourt should direct or otion prosecution 
unless there із a reasonable probability of oonviotion. 


The opfnion of the Court should be judicial opinion 


based on evidence and formed after а thorough inquiry 
into the matter. Ne BHIOSHANKARPURI v, ИмРИЕНО 
10 N. L R. 177; 16 Oz. L J. 16! 





of dowbt—Raference to District Magistrate, whether 
legai— Practice 


Where there is an irreconcilable difference of ^ 


opinion between the members of a Bench of twe 
Honorary Magistrates as tothe guilt of an accused, 
they should follow the principle laid down by the 
Local Government for their guidance thongh no? 
formally issued by the District’ Magistrate of their 


. 


—— 88, 4 (m), 476—Pro. 


54 
: 8. 1G6—Trial by Bench of 
Honorary Magisti ates —Difference of oprmion-— Benefit 


t 
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district under section 16 of the Oriminal Procedure 
Oode and, giving the benefit of the doubt, should 
acquit the восей. 

eå reference by a Bench of Honorary Maglstrates 
on difference of opinion between them to a District 


"Magistrato is irregular and not justified any 
provisions of Oriminal Procedure Code. А, SHI- 
матн т. Bua com. Bam, 16 Ов. L. J. 118 177 


* oa — sa. 88, 386, 439— 

Attachment mndar 

Claim, determination of—Oirminal Courts, guriedic- 

stion of. 

No ie Нен against an order of attachment 
made under section 886 of tho Criminal Procedure 
Ея principles applicable to attachments under 
section 88 of tho Code apply equally to attachments 

nder section 886. 

‘The Code does not contain any provision for the 
trial of claims which may be preferred to property 
distrained under section 886, and when the Magis- 
trate has acted under it, no further proceedings in 
the Orimina] Courts are admissible. P, Ніва Lat 
c. Юимрквов, 28 P. L. Н. 1015 550 


—— 88. 94, kg qoid mt 

in possession of accused —fea) ch warrant, Magistrate, 

oer of, to imus—' Person, meaning of — Document 

or thing, whether limited to document oi thing, which 

is the subject of offence—TInapoction of documents 
und in searoh. 

wor vation 00 of the Oriminal Prooedure Code, 








The words ‘n n’ in sections 94, 00, Criminal 
Procedure Oode, inoludo the person necnsed іп the 
` pase, and the words ‘document or thing'in the sections 
are general and cover any document the production 
or inspection of which із ‘necessary or desirable’ 
or will serve the ends of justioe. There is nothing 
in the sections to limit thor provisions to the 
*ünding of such documents or things only in respect 














of which the alleged offence may have been 
committed. Р. MUXIOIPAL Оомытттии, JHAXG v. 
Монаммар Натат, 86 Р. В. 1914 Ов. 16 Ов. L. l7 

8.96 897 
— — — 8. 103 910 


—— 107—Jurisdiction of 
Magistrate to take action —Dispute ae to unmpreable 
property—B) each. of the peace. . 
Tho jurisdiction of o Magistrate to tako action 

under sootion 107 of the Oode of Criminal Procedure 


—— = 
з. 





' is not ousted moroly beonuse the brench of the peace 


r, RAMABSWAXI Á1YAB, 10 Oz. L. J. 911 


' ө Where 


toimmovoablo property. Ni, Supra THEYAN 
rolntes 


— 88. 107, 145, 435 
(3)—Proceedings under Chapter XII by Magietiate 
e duly author ised—Interfarence ta revision —Proceed- 
angs under sections 107 and 145 not to be oorabined — 

|— Nature of information necessary for 18348 of process. 
i are taken under Chapter XII of 
Procedure Code by & Magistrate duly 











he 


‚ empewerdd under that Ohspter, the High Court has 


E 
[ 
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no power to interfere in revision and cannot even 
enter into the question- of the legality of the Magis- 
trate’s proceedings. 

It is vary undesirable to cambine proceedings under 
section 107 with proceedings under section 145, and 
to act against both opposing parties in the same pro- 
ocedings under section 107. 

In order to enable a Magistrate to issue proooss 
under section 107, the information must be of в clear 
and definite kind directly affecting the person 
against whom process is issued, and it should disclose 
tangible facts and details, so that it may afford'notioe 
to such person of what he is to come prepared to 
moet. 8, Farm т. Prev, 8 8.1. В. 207, 16 Oz. L. J. 
235 90 








7 
—— 8. 110——Ва4 livelihood . 

— General reputs, evidence of, watwre of. 

Where security under section 110, Ortminal Pro- 
cedure Code, 1899, is taken from & person on the 
evidence of general repute only, that repute should be 
proved to be universal and there should be no doubt 
about it. 

Therefore, where the only evidenoe against an 
accused is that of general repute and it is not 


-universal, it is not safe to bind him over on such 


meagre and doubtful evidence, Р. JuHaxpu RAM v 
Емривов, 48 P. W. R. 1914 Ca; 16 OR L.J. 106 154 


— Forjeiture af security bond m а separate proceeding, 

when not allowed, i 

Ifa Criminal Oourt, knowi that tho person 
oharged before it is under io be o 
behaviour, in sentencing that person in the case before 
it, makes no reforenoe to any confiscation of that 
security and takes no steps towards its confiscation, 
16 is not-competent for that Oourt or any other Court 
in в subsequent and separate proceeding to take such 
steps. Р, Baoa Вгхан г. Expnzos, 6 P. W. Б. 1015 
Ов; 16 On. L J. 104; 96 P. L. R. 1016 784 

—— —— 8. 110 —O0btaining decree 
by forged documents, whether cheating or extortion 

—Procesdtngs under в. 110, tohether logal—Joint 

trial —Associalvon'in same offences. 

The obtaining of decrees by means of forged docu- 
ments is neither cheating nor extortion as defined in 
the Penal Code. Therefore, persons habitually 
commi such acts cannot be proceeded against 
under on 110 of the Oriminal Procedure Oode. 

Two acoused cannot be tried together unless their 
association in the same offence is madeont P. 
Ем>вков г. Опоит, 21 Р. Н. 1914 Oz; 16 Ов. L. J, 188 

, " 200 
8. 112—Order requiring 

suretusto be clear in its ferme—Arvitiary standard— 

Reluctance to stand swiety —Peraon, schen latisfactosy 

surety—Surety, rejection of. 

The object of the provisions of Ohaptor VIII of tho 
Criminal Proocduro Оойо is not to consign bad 
charactors to jail, but to prevent them from commit- 
ting offonoos to allay public apprehénsion. 

An order under section 112 must bo such that ifa 
suspect һауе ж bona fide intention to be of good 
behaviour, it will not be impossible for him to find 
sureties. 

Tt is unfair to a suspect to oall on him to produce 
sureties of в certain class and then to reject the 
offered eboosuse they do not conform to an arbitrary 


— 





— 
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standard not setup,in tho order. If the surctios 
offered come farly within tho terms of the ordor, 
thoy oan only be rojected because they aro personally 
unfit. 

Nore reluctance tobe surely constitutes no ү 
objection, unloss tho Magistrato is satisfied that tho 
‘Surety is, under what amounts to undue influenoo, 
undertaking a riak which as в reasonable and 
prudent man he would not fake if a free agent. 

° Amanisa satisfactory surety if he isin ә position 
to ascertain how the accused is beharing and if 
he 18 also of such character and standing that ho 
would not hesitate to apply for o&noellation of his 
bond if he saw risk of forfeiture. 

„å surety should not be rejected merely because a 
Police informs the Magistrate that he us 
of bad character, when such rejection involves the 
committal of the nocused to prison. S. MUHAMMAD 
i aa GbR LIN IO L MET 





— 8. LIS — Proceedmgs 
pending—fome defence witnesses called upon to show 
casse why they should not be prosecuted under s. 
198, Indian Penal Code—Accused p ej udiced— Order, 
whether sustasnable, 

Where proceedings under section 118, Oriminal Pro- 
cedure Oode, were still pending ‘an acoused, the 
Magistrate called upon some of the defence witnesses 
' to show cause why they should nob be prosecuted 
under section 108, Indian Penal Code, whereby the 
other defence witnesses yere frightened and did 
not give evidence: 

Held, that the iade Magistrate was highly 
injudicious and was calculated seriously to hamper 
and prejudioo the accused and the ordor under 


section 118 could not be sustamed. C. Кирїк 
Мошлск v. Еирввов, 16 Ов. L. J. 114 178 
— в. 121 754 











— 88. 133, 137—Frist- 
ence of hoyiicks on premises of petitiomer —Condi- 
Кома} order weder 8.138—Dental by potitioner that 
they are nuimanos—Inspeohon of premises by Ma- 
gistrate—-No evidence taken —Order made absolute— 
Order, whether legal. 

In consequence af a re ntation from.the re- 
spondent thatthe hayri on the petitioner's pre- 
mises were a nuisance and likely to cause conflag- 
ration, the Magistrate issued a conditional order 
under section 188, Oriminal Procedure Oode. The 
petitioner admitted the existence af the hayrioks, 
but that they were a nuisanoe. The Magis. 
trate from his own inspection decided that they wero 
a a dangor to adjoining houses and mado tho ordor ab- 

without taking any ovidenoo. 
ihab the Magistrato "should not have made 
the order absolute on his own opinion formed by 
inspection, bub should have celled on the respon 
ent to adduce evidence that the hayrioks constituted 

a nuisanoo and the œder must, therefore, be set 

asido. M. Dosijswamy MubpALiAR о. SUDARAANA 

Снавідв, 17 M. L. Т. 142; 16 Св. L. J, 207 761 

— — $. l1 33— Removal of en- 

croachmeni—WNo finding as to вает: af encroachment 

or bona fides of claws—Order, whether proper— 

Encroachment, extent ај, how ascertained. 





— 











e 
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Whero ina Apos Re undor seotión 133 of 
the Oriminal Prooedure an order was passed for 
the romoval of a house which was said to pepresent an 
encroachment or obstruction оп a public way, but 
without any finding as to the extent of the опоговоһ- 
mentor as tothe claim not being mado in good 
faith: 

Held, ШЫ the order could not be sustaingd. 

The oxtent of encroachment ahould be ascertainod 
by re-laying the map on the ground or otherwise. C. о 
Buacat Риванар v. HaxsuP Кавмокав, 210 І, J. 
116; 16 Ов, L. J. 118 224 
-— 8. 137 767 • 
—————— B., 144-00 mnt ifics-— 

General order. 

Under section 144, Criminal Procedure Code, a 
District Magistrate can issue an order to the publio 
generally who in certain particular circumstances 
cannot be individually addressed. Subsection (8) 
of the section is intended to extend rather than to 
limit the soope of the order so asto include theroin 
even casual or + visitors from outside the 
limita of the locality within which the 
order is to have application. 

A general order issued by & District Magistrate 
to the effect that no person should maoriflos or cause 
to be sacrificed any cow or bullock within & certain 
specified boundary and period, is а legal order. О, 
Авро GArua v. ÉwPrnoz, 16 Ca. L. J. 190 670 
——— 8. 144 (3)—01 der du oct- 

ed to public at large— Operation not confined topar- 

tiowlar ріасе— Jurisdiction. 

An order of a District Magistrate, Pen to 
have been passed under section 1440 
Procedure Oode, is made without jurisdiction if its 
operation is not confined to a particular individual or 
to the publio generally when frequenting or visiting а 
particular place. B. BHAGUBHAL DWARKADAS е Ем. 
PXnom, 16 Box. І. В. 684; 10 Ox. L. J. 98 146 
— —— — 8. £07 
— 8. 145—Dispute likely io 

cawse breach of the peace not mentioned аъ notice— 

Parties atoare—Magistrate—Ju isdiction —Ra vision, 

Where there is a dispute likely to cause a breach 
of the peace and the perties are aware of it, the 
Magistrato is not ousted of his jurisdiction to aot 
under section 145 of the Ortminal Procedure Code 
simply because in the notice issued it is not stated 
that о dispute hkely to cause в breach of the peace 
exists. A. Raw Bxuani c. Моквзнив, 16 Ca D. J. J. 


224 
——— —— 88. 145, 146-— иар. 
trate, duty of, to fnd who 15 in possession on date of 

Aw order —Prerious possession, affect of-—Oider wader 

g. 146, when ultra vires. 

Under section 145 of the Code of Oriminal Pro- 
oodure aM should find as to who is in actual 
posseesidn the property in dispute on the date 
of his order, поб on any date anterlorto that, 
although previous possoikion may bea guide to bia 
finding peaceful and actual possession on the date. 

An order under section 146, Oriminal Procodure 
Codo, would be ultia viies, unless tho Magistrala 
records u finding that ho is unable tofind which 
party ds in actual on under section 145, 
Criminal Procedure Code. М.  THUXBALABED Han. e 
parma v. Panis: Олмсамма, 16 Ов. L. J. 289 * 91] 





— MÀ 
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—— — 88. 145, 439— Non- 
complianos with provisions of s. 143—Falal dafect— 
Ramson. * 

Where a Magistrate proceeding under section 145, 
Oriminal Procedure Code, 1898, does not strictly com- 
ply with its provisions and fails to find that the 
dispute between the parties concerning the property 
in questién is likely to oocasion a breach of the peace, 
his order is without jurisdiction aud bad in law and 
is, consequently, lable to be set aside on revision 
under section 439 of tho sald Code. P. Тако v 
, Вота Sinan, 9 P. W. R 1815 On; 16 Ox. L J. 206; 02 
* P. L. В. 1015 766 
ss. 145, 356—0rder 

under a 145—Procedurs undar s. 850 wot complied 

tmth, affect of 

The provisions of sub-section (8), section 858, of the 
Oriminal Procedure Code apply only to casesin which 
the evidence recorded under the first sub-soction is 
not recorded in the Magistrate's own hand. The 
provisions of the first sub-section arc imperative and 
where a Magistrate in n proceeding under section 
145, Criminal Procedure Code, does not follow this 
procedure, his order cannot be sustained. C. Sapa- 

















* WANDA Manpaat v. KRISTS Mannan, 42 О. 881; 19 S 


W. N. 124; 16 Cz. L. J. 102 67 
——— вз, 145, 517—Pro- 
porty attached waders 145—Cancelment of order — 
Disposal of property—Proper оз der—Practice. 
after attaching certain properties undor 
section 145 of the Oodoof Oriminal Procedure, the 
order wason inquiry caucelled on tho ground that 
there was no immediate dangor of a breach -of the 








P^ dol. that in such a oase the Magistrate has no 
jurisdiotion to direct that the attached properties 
should be delivered to one of the parties, as that 
would bə in effect deciding the question at issue 
between the parties, and that he should keep them or 
their sale- if perishable, in deposit until 
one of the parties establishes its right in a Oivil 
Oourt. 

Quarre.— Whether seobion 517 of the Code of Orimi- 
nal Procedure applies to such cases? M. Онима 
Барро: v Ramasamy Gouxven, 1 L. W 1082; 16 Ов. L. 
J. 104 152 








——- 88. 155, 173—40aw 
not diposed of by order of Magistrate —Dioescution by 
Police under в. 211, ulegal. 

The applicant gave to tho Polico information of 
a non-cognizable offence. The Police obtained tho 
authority of a Magistrate as required Љу section 155 
of the Prooedure Oode to in the 
case. The Magistrate directed that the Police 
should report to him. No report was ever made. 
Meantime, however, the Police instituted proceed- 
ings against the applicant under section 211 of the 
Penal Code and obtained his conviction: 

Held, that the ооптіопоп was bad and mast bo set 
aside. Even if the Маравію had not directed a 
ee maoh, section 178 of the Oriminal Pro- 

Oode requires that it should be made The 
case was one that could not be disposed of without 

„ е order of the Magistrate in some form or another. 

* B. Agra Riano BHOGLE о. Бмранов, 17 Box. L. В. 

09; 16 Ов. L. J. 161 545 


*— —— 
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ss. 155, 190 (1) (b) 
—Non- Мет case reported by Police—Procedure 
— Police report. 

When a Magistrate receives a Police report in ә 
non-oognixable oase and has reason for doubting 
its correctness, he oan order an investigation under 
section 155, Oriminal Procedure Gode, but he cannot 
examine the Police Officer who submitted the 
report as if he was a complainant. 

A Police report ina non-oognixable сазе is Police " 
report within the meaning of section 190 (1) (b) 
Oriminal Proceduro бойо. Ч. В. Noa Saw Кит 
Bwurrpor, U. B. В. (1914) IL 19; I8 Ов 1. Ј. 97 14% 


— — вв. 164, 288—£ci- 
dence Act (I of 1872), ss. 145, 165—Aoccused, өсиї- 
once lo be wood agains!—Admasubility ia evidence— 
Contradiction of statements mada in Court. 
Btatements taken under the provisions of section 

104 Oriminal Procedure Oode,and not covered by 

those of section 288, Criminal Procedure Oode, are 

inadmissible in evidence against the accusod, but 
admissible, under the provisions of section 145 and 

155 ofthe Evidence Act, only for the purpose 

of contradicting the statements subsequently made 

in Oourt by the persons making tho&o former state- 

ments, О. Ротто r. Eurxzom, 1 О.І, J. 758; 17 O. 

C. 388; 18 Ca. L. J 133 198 

—— —— ——. —— 8.173 * 545 

9, 1200 (b) 145 

—— 195—Foge y, chaige 
of—Sanction to prosecute, Mother noosseary. 

It is nocossary for a party wishing to proeecuto 
upon & charge of forgery committed in respect of a 
document produced in Oourt to obtain sanction of the 
Court under section 195 of the Oriminal Procedure 
Oode А, Нанрво Prasan v. Raw Bagor, 16 T 


J 203 7 
——— в. 195 p (C)— Bombay 

Land Revenue Code (Act V of 1879), ss. 189, 197—~ 

Mutation—Mamlatdar holding inquiry, whether Rave- 

nus Oowrt—Record of Righia—Prodaction of forged 

Will—Sanction to prosecute. 

A mamlatdar holding an inquiry under Ohbapter 
XII of the Bombay Land Hevenue в ів a Revenues 
Оош+ within tho meaning of seotion 195, sub-section 
(1), clause (c), of the Oriminal Proceduro Codo, and 
sanction is necessary in order to prosecute a person 
for an offence in respect of в document produced 
before the mamlatdar in the course of tho inquiry. Ba 
КЫРЕНОВ v. Nagayaw Gawpara Havnix, 10 Box T: 
В. 678, 16 Cz. L. J. ӨӨ; 39 B. 310 147 


——— в. 195 8anchon to pio 
secute—Banction, when wot jusified— Prima facie 
case, whether can be indicated in sanctifin ordere 
A Judge is entitled to call for such records as he 
thinks would aseist him in the exercise of his disore- 
Моп, but be ocannot sanction tho prosecution of 
wituorsss on inferencos diawn agumst them from 
such records when they were wot produced before or 
at the time of their deposition and when the witnosses 
were not grens an opportunity to explain them. 
Per Napier, J.—A. prima facis casa cannot bo 
indicated against а person in the order sanctioning his 
prosecution Mf. KREISHNAMMA v. Onirruni Ogixxa, 
17м. L T. 15; (1015) М. W. N. 140; 16 Ов. І, J. 125 


. 179 
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8. I985—8asction, whe 
ther granted without application—Defect of pro- 
cedure or form in granting sanction, effect of. 

A Court oan givo n» sanction undor section 195 of 
the Oriminal Procedure Oodo even if no application 
is made to the Court for it. 

e Per Shah, J.—Any defect of procedure or form ín 

granting & sanction cannot convert the sanction 
into & complaint, B, In re SANGAPPA Gapiempra, 16 

e Box. L. В. 947; 16 Ов. L. J. 107 155 

©. I95 — Sanction for 

giving — self-evidence—OCouit, duty of —Pioseoutvon, 
desirability of, in publio sntereats. 

In giving sanction to prosocute for giving false 
evidonoe, the Courts should not merely see that thoro 
is a good prospect of conviction, but should also 
consider whether the ciroumstances are such as to 
render a prosocuiion desirable in the publio 
intereste. M. In re NíTTAYA PARANXUBAX, 37 М. 564 
16 Oz. L. J. 107 551 


— — —— 88. 203, 259, 437 
—Dismissal of complaint for default—Second com- 
plaint on same facts, whether entertainable—Purther 
бесы гу Ріс ection. 

A prior order of disóharge does nob bar the juris- 
diction of the Magistrate to entertain a second 
complaint apon tho same facta. 

The mere fact that a complaint has been dis- 
missed undertseotion 259, Oriminal Procedure Code, 
is not a suffücient ground for refusing to entertain 
^ second complaint and dismissing it under seo 
tion 208. | 

It ія purely discretionary with а Court to order 
further inquiry under section 487, Oriminal Procedure 
Oode. 8, BULOHAND TAHILBAM v GHANDHOOMAL 
'BAXRAKHIAXAL, 8 B. L. В. 196; 16 Oz. L. J 174 £58 
—- — 88. 235, 239— Charges, 

jowder of —Offences committed on different dates— 

Same transaction. - 

Where certain persons were wrongfully confined by 
the acoused, who fined them and realized a certain 
portion of the fines and released them on their 

romising to pay the balance of the fine three 

Шү» later, but on their failing to do so they were 

again maltreated and shoe-beaten and were 

turned out by the &oonzed on being informed that 
the Polioe ware coming. 

Held, that as they were all confined for one purpose 
i.e, forthe purpose of extorting money, the whole 
thing was one trangaction and that there was no 



































1nisjoinder of if they were tried together. C. 
Derury Burn. Erur. or Lucan Arrarms v. 
Калан ОнлмрвА GHOSH, 19 О. W. М. 181; 16 On. L. 
J. 120 184 

=. 239 184 
———® —— — 8. 243 910 











‚в. 247 — Acquittal on 
date not fused for hearing—Nullity—Juriadiction of 
Magiairate to wore acquittal and proceed with case. 
An onler of soquittal under section 247, 

Criminal Proceduro @ode, on a date which was not 

fixed for the hearing, is a nullity and does not 

deber the Magistrate from езе up the case and 
trying the accused withoub &n order & superior 

Court to revive it. C. AoHAXBIT Момрат, v. MAHATAB 

Віхан, 18 С. W. N. 1180, 16 Ов L. J. 148; 42 C. 212 
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—— -—— — 88, 250. 422, 423,° 
435 and 439 Compensation aarded against 
complainant for rewatious complaint by 2nd class 
Afagistiate—Appeal to Bub-Divisional Magistrate— 
Order, sthether can be ье aside withowt notice to 
accussd—Oompensation, when should be aucrded 
In all judicial proceedings where no specific rule ns 

to notice exista, the rule "audi alteras pariem” applies 

as n principle of natural justice. Й 
An Appellate Court can alter or sot aside, to tke 

prejudice of an accused, an ordet awarding com- 

pensation to him under section 250 ofthe Oodo of 

Oriminal Prooeduro only on proper notioe to him. 

An order under section 250 of ithe Oriminal e 
Prooedure Code can be justified only when tho Court 
finds not merely that the complaint was false but 
eleo that ıt was frivoleus and vexatious. M. Vuk- 
KATARAMA ÁiYAR © KRISHNA Aryan, 2 I. W. 200; 28 
M. L. J. 204; (1913) M. W М. 181; 17 M L. T. 104, 16 
On. L, J. 128 192 








— 8. 256—Accused, right 
of, to c1oss-e3a mine proseculion «cibhesses after charge 
аз fiamed— Magistrate, duty of-—Omiemon to-ask, 
affect of. б 
The provisions of section 255, Oriminal Procedure 

Oode, are imperative and it is an illegality to ignore 

them. 

It is not until & specific charge has been drawn 
up and explained to the &ocused that he is in & 
poeition fully to cross-examine the witnesses for the 
Crown and, therefore, he should in all cases bo asked 
at that time if he wishes to re-call witnesses for 
croes-examination, for the omission to follow the 
procedure involves remand and re-trial of the case 


from the point of drawing up of the charge, P. 
Moors v. Bog 11 P. R 1914 Ов; 10 Oz. L. J. 
146 i 210 
` 8. 259 558 
8. 288 196 








—— —— — 8. 337—FPorfeiure of 
pardon —Focmai withdrawal or declaration, whether 

^ яссезеагу before prosecution — Accused, ploa срем to. 
Under the present Oode of Oriminal Procedure 
no formal withdrawal ofa perdon and no formal 
declaration that the pardon has been forfeited are 
i If the person who has accepted & condi- 
tional pardon be subsequently proceeded against, 
it is open tohim to plead on his trial that the 
perdon has not in fact fool forfeited that is to sey, 
that he has not violated the conditions onewhich 
the pardon was tondered and accepted. This then 
becomes one of the issues to be beard and determined 
at the trial. С. Киривов т. NABER Axum, 19 О. W. 
N. 178; 16 Ов. І, J. 120 184 


: 8. 339—Forfeiture of 





pardon— Practice. j 
Where &n &ooomplioe forfeits the perdon offered 
to hin, it is the vd of the Sessions Judge to record 
в finding aa to the forfeiture. It is not enough that 





the Committing Magistrate does so. M. Manresa 
РотнпеАро, In те, 16 On. L. J. #84 вов 
—— m 8. 356 . 672 

—————— —— 8. 386 550 
——— -m — —— 88. 399, 426-054 


of detention, whether sentence—Reformatory Schools 
Act (VIII of 1897), ss. 8, 10—8essiors Judge, whether, 
can suspend operation of order, - е " 
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Anorger of detention passed by a District Magis- 
trate under section 10 of the Roformntory Schools 
Act (ҮШ of 1807) 1s not в “sentence” within the 
meaning af section 420 of the Code of Oriminal 
Procedure, noris it a punishment enumerated in 
section 58 of the Indian Penal Oode А Sesmons 
Judge, therefore, has no power to suspend its operation 
under section 428 ofthe Code of Criminal Procedure. 
M, Ex$rror v, Keanna PAKDABAX, 16 Ов. L ^ Sa 


—————- в. 403—Prerious trial 
rithowt sanction —Jwrisdtction of Court lo try accused 
on some facts after sanction—Regisration. Act (XVI 
cf 1908), s. 62. 

Where the law requires œ provious sanction to be 
giren before a charge can be entertained by a Court, 








that Court is not & Court of sompetent jurisdiction 


until the sanction bas been obtained. 

An socused was placed upon trial for aiding and 
abetting forgery in connection with a document 
presented for registration and was &oquitted. He 
was then placed upon his tnal-for siding and abetting 
cheating in connection with the same transaction. 
He was convicted by the Magistrate but was acquitted 
onappeal. Tho District Regisurer thereupon gave senc- 
tion for his tral for an offence under section 82 of the 
Registration Act. He was committed to Bessions 
and tho Sessions Judge made % reference to the High 
Court suggesting that section 408 of the Onminal 
Procedure Code was a bar to hia trial 

Held, that the former trial of the accused for the 
offence of aiding and abetting forgery was in no way 
a bar to his trial for an offence under the Registration 
Act, nor was his trial and acquittal of the offence of 
siding and abetting the cheating a bar by reason 
of clause 4 of section 408 of the Omminal Procedure 
Oodo as at the former trial tho Оош was not com- 
petent to charge with or convict or aoquit of the 
offence with whioh he was subsequently charged by 
reason of tho want of sanctim. A. EMPEROR т. 
JrwAn, 18 A. L. J. 481; 16 On. L. J. 144; 87 A. 107 208 

















- ss. 422,423 192 
s. 426 198 

—— s. 435 192 
— —— 2—— 8. 435 (3) 907 





— — — 


8. 436 — Discietion of 

Sessions Judge —Pows) of High Court to interfere. 
A High Oourt should be slow to intorfere with 
the ехогоіав of the very wide discretion with which 
Sessions Judges have been inrosted under the pro- 
vistons of seotlon 486 of the Code of Oriminal 
Procedure. A. Maxaar Barr Burreson, 13 AL J. 


111, 10 Ca L. J. 189 
——— s. 437 558 
a B, GIT —Ferihei inquiry 

— Discharge after fully considering hola evidence — 

Notice to accused. 

An order of further inquiry under section 437, 
Oriminal Prooedure Oode, 1898, is improper and is 
Hable to be set aside on revision if the whole evi. 
dence on the record has been duly considered and 
«Һе order of disoharge is not manifestly porverse or ` 
foolish, etc. 

Although before directing farther inquiry notioe 

“to the асопьой is not nbsolntely necessary, yot no- 





CASES. [1915 
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cording to the general principle of criminal juris 
prudence an order to the prejudioe of on accused 
should not ordinarily be paseed without giving him 
an opportunity of being heard. P, Sita Raw т. 
Exrmnon, 4 P. W. R 1915, 130 P. L. В. 1915; 18 08, 


L. J. 214 
— 3.439 192, 205 
550, 762, 768, 840, 902 
вз. 439, 476—0rder 
of prosecution—Interforence in revision. . 
The High Court has no power under section 480 
of tho Oriminal Proceduro Oodo to intorfere in 
revision with an order made by a Civil Court under 
section 476, Criminal Procedure Code M. Maxxer 
Ониттт, In re, 17 М. L. Т. 208; 16 Ox. L J. 282 804 


8. 439 — Raison Фу 
private prosecutor agam order of acqusttal—High 
Court, fursadiction of, to ast aside acquittal—Practice. 
Per Jenkins C. J., and Fletcher, J—A High Oourt has 

junsdiction to set aside on revision an order of 

acquittal at the instance of а private proseoutor but 
it should ordinarily exercise this -jurisdiction 

y and only where itis urgently demanded in 
the intereats of publio justice. 

Per Teuaon, J.—A High Court has ample jprisdiction, 
under section 439, Oriminal Procedure Oode, to inter- 
fere with an acquittal and remedy the wrong, if wrong 
has been done. Section 490 ıs expressed in the 
widest terms and vasts inthe Oourt ag absolute and 
unqualified discretion which cannot be restricted by 
any serios of decisions. С. FAUJDAR THAKUR v. 
КАВ Оносрнувт, 19 О. W. М. 184; 21 О. L. J. 58: 16 
Ов. І. J. 122 е 186 
—— 8.476 545, 904 


S. 476-— Оон Bucces- 





——— 











sor in office. 

The oxpression “Court” in section 476 of the 
Criminal Procedure Code includes the successor in 
office. А, ALUHAXXAD Іввднгм v. ExPRROR 12 A I, 
J. 1003; 10 Og. L. J 97 





1 
— 8.478-—District Regis 
irar, whether Qourt — Jurisdiction. 

A District Registrar. as provided in section 195 of 
the Criminal Procedure Oode is not a “Court” and 
has, therefore, no jurisdiction to make on order 
under section 476 of the Code. 

Obiter dictum: Эа is declared not to be a “Court” 
for the purpose of section 195 is aleo nota Court for 
the purpose of section 476 В. Maxxv Bava PATIL, 
In re, 10 Box. L. В 046, 10 Oz. L. J 108 54 

——— в. 476— Ого to pros- 
oute—Oharge to be clearly specifiled—-Pewer of 

Magistrate to order prosecution. under s, 182,elndian 

Penal Code. 

An order under section 476, ing! Prooedure 
Code, should specify clearly the exact charges запа 
the accused. ‚ 

The mere fact that no sanction is necessary for 
a prosecution under section 182, Indian Penal Code, 
does not deprive a Court of jurisdiction to order that 
prosecution under section 470? Oriminal Procedure 
Code. 8, Емкков t. KHuBOXxAL, 8 B. L. В. 179; 10 
Ок. L J. 104 152 
— — — 8. 488—Маниенаяса of 
children—Hother disswading childien fiom father's 
custody to enable her to claim their mainiennace— 
Father, liability of. 

e 
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Where a father has custody of his minor children 
and is maintaining them properly, tho mere fact thab 
they go and live with their mother would not make 
him linble to be charged for maintenance under 
section 485, Oriminal Procedure Oode, though he 
refuses to maintain them unless they return to his 


eoustody. і. В. Ma Kawa Hurin v. Ma. Po Onart 
16 Ов. L. J. 217 841 
ss. 497, 498, 








scops of — Confession of опе of accused materially 

corroborated as to othe s— Bail, whether to be granted 

to others. 

The rule laid down in section 487 of ihe Oode of 
Oriminal Procedure, 1898, for the guidance of Courts 
other than the Hight Court is a rnle founded upon 
pu and equity and one which should be followed 

y the High Oourt &s well as by every other Court 


subordinate to it, unless anything appears to the - 


oontrary. 

The extended powers given to the High Oourt 
under section 408 of the Criminal Procedure Code 
are certainly not to be used to get гіа of the very 

. reasonable and proper provimons of section 407 of 
the Code. 

Where one of the accused, under sections 807 and 837 
of the Peng] Code, made & confession implicating 
himself and the petitioners and the confession was 
oorroborated by such of the evidence as was recorded 
by the Magistrato who was inquiring into the case, 
the High Oourt refused bail, holding fee kee the evidence 
put forward was such that if believed ıt would 

_ amount to material corroboration of the confession. 
C, Авпвлг Атт т. ЕмРЕШЕ®в, 4? О, 25,16 Ов. L J. 216 


839 
—— —— ——— —— 8. 498 839 
——— —— 8. 514 754 
A 8, 517 152 








в. S17—OComplamt of 
theft. dismissed —Dispute as to ownership of property 
—Order, proper form оў. 

Where а oomplaint of theft brought on behalf 
of a talubdar against his tenant in respect of some 
fallen trees which the tenant had cut down and 
taken is dismissed on the ground of uncertainty 
of ownership, the proper order to be passed with 
regard tothe wood is that it should be sold, if it 
hes not bean already sold, and the proceeds should 
be retained by she Oourt until they are shown to 
be payable to one or other of the parties, either in 
virtus of a decree of Court or in virtue of an 
agreement amongst themselves. HB, Visa BANTA, 


—MM— — 











In rd, 16 Box. L. B. 061, 16 Ов L J. 111 159 
— MÀ —— 88. 523, 524-—No 
*ofemos proved in respect of property—Possessor 


unable to prove how he acquired 

dispopal of property. 

К was suspected of having been concerned ins 
theft. On search of his house e oonsiderablo quantity 
of jewelry and meney was found and was taken 

on of by the Police Inquiry, howevor, showed 
that there was no definite evidence of guilt against К, 
nor was any of the property found in the house 
claimed by any one else although stepa were taken 
under section $22, Oriminal Procedure Code, to give 
others the opportunity to claim it. К wna unable 


uw—Order for 
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to show that it was legally acquired by hin an? 
consequently the Magistrate ordered that the pro- 
periy should be at tho disposal af the Government: 
Held, that having regard to the w of sections 
523, 524 of the Oriminal Procedure Oode it could, 
not be said that the Magistrate's proceedings * 
were Ulegal, but in the ciroumstances of the cease 
the intention and spirit of these sections had been 
disregarded, and the order made by the Magis- 
trate should be set aside. B. КАВВРРА OHANBA- 
ВАРРА, In re, 17 Box. L. В. 79; 10 Og. L J. 207. 767, 


8. 524 767 


s. 524—Securs bye 
Police of property—Presuniption їн favour of poeseseor 
—Eridsnces Act (I of 1872), s 110. 

The words "is unable to show that it pan legally 
acquired by him” in section 524 of the Oriminal 
Procedure Oode must be read consistently with the 

ordinary Law of Kvidenoe, and not as intended to, 
supersede anything in that law. 

on а proclamation being issued under 
section 528 no one except the accused claims to be 
the owner of the property attached and no evidence 

15 &lduoed to show clearly that the claim is false, 

the proper and safest course for the Court is to, 

follow the presumption laid down in section 110 of the ' 

Hvidonce Act and to hold the востей as the owner 

in the absenco SEINE to the oontrary. f$. Абии v. 

®мриков, 8 8.1, В 141; 10 Он. L. J. 188 202 

——— ——— B. 526 — Transfer — Ne- 
cossity of trymg Magetrate’s evidence — Burden of 
proof. 


An application for transfer based on the ground 
that the evidence of the trying Magistrate is neces. 
sary for the defence, cannot be entertamed unless ii 
is clearly shown that the,ovidenoe із really essential 
and that there is likelihood that he oan give evidence 
which would aid the accused in his defenco. The 
burden of proof lios very heavily on the applicant to 
show that such is the case. B. NaBIBUX Kuan 
AHNNDXKHANX v. Еиривов, 8 B. L. В. 170; 16 Ов L J. 


292 B46 
— —— —— 8. 528 837 


8. 537—Penal Code (Act 
XLV of 1880), s». 182, 211—Tral for an offence a 
under s. 182—Facts alleged showing offence under s. 
211 —Conviction, whether to bs set aside— Prosecution 
for minor offence, tohethar logal 
A Sessions Judge is not jumtifled in ignoring the 

provisions of section 537, clause (b), of the Criminal 

Prooedure Oode in setting aside on appeal, without 

going into the marita of the case, в conviction for 

an offence under section 182, Indian Репа] Oode, onthe 
ground that the facts alleged disclosed the oom. 

mission of an offence punishable under section 211 

of the Indian Penal Code, for which no sanction as 

required by the Code was taken. 

It is perfectly legal to prosecute for ‘the minor 
offence under section 182, Indian Penal Oode, when 
it is doubtful whether the facts alleged constitute 
& graver offence unde? section 211, Indian Penal 
































Oode. A. Gur Barsu Ninen v. Kassi Bau, 18 A. T. 
`1. 58; 18 OB. L J. 189; 87 A. 110 223 
E——Ó——— — 8. Witness—Feomi- 


* nation of witnesses — Magistrate, whether san omercise 
discretion in selection of scitnesses—Pracgice, ° 


" 
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e Magistraces should always be chary of 

upon themselves the duties of decoding on behalf 
the parties which witnesses should be axamined. M. 
DUGGIBALA VaNKATAPPAYA v MULPUBI VENKATHAMA- 


NAYTA, 28 M. L J. 184; 16 Oz. L. J. 156 220 

. М 
Cross-objections, whether can be taken 
against n oo-respandent 323 


Custom, Se Pre mwerion. 
-——— Ohasda District—Cultivation of sugasoane 
—Lambardar, right of, to take land out of possession 
е ofany tenant. 
In Ohanda District there is nn oid established 
village custom as regards the taking of land bya 
*lambardar ont of the possession of any tenant for 
cultivation of sugarcane and tho deduction to be 
made therefor. N. GANGADHAR Rao 9. Валл о 
Family custom —Pnaohote Raj—Mainten- 
ance grant, nature of - Impartible estate, alienablity 
> of—Eqnitable interest, value of- Purnmdar under 
grantor of maintenance—Grantor, right of, i 
grantee—Transfer of Property Act (ГУ of 1882), s. 
48, воре af 952 
——— — Kalighat pelas, whether transferable in 
luntted marke!—Heritable aad рат! іа and devisabla 
~—Alanaton of a religious office, when parmisiible— 
Kasenüala of a valid custom—Immemorial existence of 
oustom— Presumption—Reasonableness of custom— 
Inconsistency «nth general law - Mo-tgagor setting 
wp title of third ре son—Estoppel—Trustes mor tgag- 
or—No es'oppel where sacrtgage roid аз сонату to 
-Statute—Mortgage of intangible асаад 
sure 
According to custom the palas or turns of worship 





of the t shrine are transferable in the 
hmited et of hereditary shebaits by blood or 
m 


arriage 

The custom is a тара one. 

A pala of the Kalighat temple is heritablo, and it ix 
immaterial whether . the heir is в mals ora female. 
Tt is also partibla and devisable 

Though probably religious offices were originally 
indivisible, they are now deemed partibls. 

In the absence of а custom or usage to the contrary 
or any term to that effect in the deed o* endowment, 

„ 2 rigelious trust, or the right of management of в 
religious or charitable endowment or a religious office 
attached to a temple or any other endowment cannot 
be alienated by the holder. 

But an alienation of a roligious office may be made 
in favour of a person standing in the line of succes- 
sion and not disqualified by personal unfliness. 

A custom to be valid, (1) must be immemorial, (?) 
must be reasonable, (3) must have continued without 
interruption since its immemorial origin and (4) must 
be certain in respect of its nature generally as well as 
in respect of the locality where it is alleged to obtain 
and the persons whom it is alleged to affect. 

Evidenoe showing exercise of a right in accordance 
with an alleged oustom as far back as testimony can 
go, raises the presumption, though only a rebuttable 
presumption, as to the immemorial existence of the 

` eustom, 

. The period of ascertaining whether в particular 
-custom is reasonable or not, is the time of its 
possible inception. It is sufficient if no good legal 
me сал а assigned against it, 
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Since customs іп general involvo some {noonals- 
tency with the general common lew of the realm- or 
are contrary to & particular marim, the fact of this 
inoonsistency is not of itself а ground for holding 
the custom unreasonable and bad. 

Per Mookerjee, J—A mortgagor o&nnob set up 
against his mortgagee ihe title ofa third person 
especially in view of his express declaration in the® 
mortgage deed that no objection on his part or on 
behalf of his heirs or representatives shall be main- | 
tenable. Hven n trustee cannot set up asa defenoe * 
for himself against the mortgageo that the property 
mortgagod is trust property which ho had no right to 
mortgage. The principle, however, is inapplicable 
when the mortgage is void as contrary to Btatuto. 

A morigngeo of palas is a mortgagee of intangible 
property, and is onériled to foreclogo the mortgage 
quite as much as а mortgagee of chattels, or a mort- 
gageo of land. С, Manamara Рив т. Hanrpas 
Harpag, 20 О. L. J. 183; 19 О. W. N. 208 400 


Adoptlon--Appomiment of herr— 

Alienatiun by appomtes—Appornies’s son whether oom- 

potent to contesl--Hindw Law—Ancestral property — 

Property ancestral qua grandson if «t descends to son. 

The son of an appointee, whether born before or 
after the appointment of his father, is inoompeloni 
to contest an alienation by his father of the property 
reoeived from the sppointer 

Property, whether ancestral or selfacquired of 
the appomter, received by the appo herr, cannot 
be regarded as ancestral qua the latter's sons. But if 
it onoe descends to, or comes into the hands of 
tho appointee's son, then ib would be ancestral qua 
the grandson. 

The ceremonial adoption of Hindu Law and the 
customary appointment of heir distinguished from 
each other, and ancestral property fined and 
explained. P, Манка +. Maxoan Sinan, 90 P. R. 
1014 8 P. W. R. 1916, 71 P. L, R 1916 393 


— — ——Occupancy holding —wil 
352 


Rent-—Oustom not to pay rent for 

land remaining fallow, whother improper 872 
—__-———Successlon—Bhakral Rajputs of 

Gujat khan Tehsil, Rawalpinds District— Widow, her 

caste immaterial — Collaterals, 

The survivor of the two widows of a sonleas Bhak al 
Rajput of Mause Der, Gujarkhan Tahsil, Rewal- 
pindi District, is entitled, whatever her cesto or 
rights as against a oco-widow may be, to hold her 


‘deceased hnsband's property for life, and so long as 


sho Путев, no collateral oan claim possession of that 
property. P. Hassax Kuan о. Bano, 15 P. В «1016, 
48 P. L. R 1915 535 





———————'Owsiom ог И madan 
Law—Swecsssion —AÀrains of Lahore depending on 
. agriculture. 

The parties wore Arains by caste, and resided in 
the Lahore Оу, but they owned land in the 
neighbourhood of the City, and cultivated their own 
land, and admittedly depended entirely | upon 
agriculture for their living: 

Held, that in these circumstances, seeing that 
the parties are- members of a large agricultural 
tribe, custom and not the share governed the parties 
in matters of succession. P. AMUHAWMAD Dix v. 
Анылр Dix, 81 P. L. R. 1915; 28 P. R. 1915 517 
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Successlon—Feclasion of daughter 
fiom inherianos—Baluy&n Jats sn. Meerut Division, 
There is no custom excluding a daughter from 
inheritance among Balayan Jats in Meerut Division. 
А. Міры v, Kura, 18 А. L. J. 01 707 
= Religious offloe—Women, 

right of, to inherit and get servioos performed 
proxy— Legality 











~ Sister—Kureshi Sheikhs 
of Gohanain Rohtak Disirict—Collateral of fourth 
берт ве not excluding sister—Prasumption of folloumg 
personal law im cass of residents im town—Punjab 
Laws Act (IV of 1872), s. 5. 


* Whore the parties belonging to в non-agricultural 
tribe reside in à town and do пор ЫП lend with their 
own hands and mostly live on Government service, 
the presumption is that they follow their personal 
law in matters of inheritance, and the onus of proving 
any particular custom against it lios on the person 
asserting such custom. 


The faot that among thom there aro instances 
of exclusion of daughters by sons, of sisters by 
brothers and of succession of widows in the absenoó 
of sons, does not raise the presumption thet in all 
mattors thoir personal law has been superseded. 


No custom among Xwreshi Shebhs of tho town of 
Gohana in the Districtof Rohtak by which a oollateral - 
of the fourth degree excludes a sister from succecding 
to her brother's ostato was proved in this case. P. 
Ayar-up-Din v. Maurpruemissa, З P. W. B 1015, 32 
P. L. В. 1915 - 542 


Dacolty—Firs 15port—Subssquent of 

identification of dacoitse—Corroboration. 

Where in the first report only two daooits are alleged 
to have been recognised at the time of committing 
the daoolty, aera ge evidence that they were all 
identified cannot relied upon unless there isa" 
strong oarroboration to support it. Р, Nur Kuan 
v. Емрикон, 8 Р. W. В. 19:5 Og; 16 Ox. L. J. 204 
93 P. L. В. 1916... © 764 


Damages- Breach of contrect—COomponstiou 


^ 


evidence 


503 

Breach of ooniract—Iusolvent ostato, 
transfereo from purchaser of, right of, to sue for 
damages 115 
—— — — швавше of 471,989 





—-— ineasuie of—Ovntract to doliror goods — 
nog-delivery Е 7 
— —————- measure of — Recission of oontruot-- 

Pompensation for loss caused thereby 102: 
mental distress—Bodily disoomfart 410 
— — — — principle of assessing 373 


right of—Poszeseory right отаг channel— 
Right олегоівей gover 40 yeara—Obstruction in 
enjoyment of right 772 








suit for — Wrongful attachment 935 
Dayabhaga. Se Hiwov Law 250 
Decision-on merits, when, not —Competent 

jurisdiction, Court of . 386 
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Decree. Se EX rants Окюоний, 
— Conse decree, how va: ed. . е 
А decree made by consent oan only Бо «ariod by 
consent. В. Baru VrrEBaAr, 16 Box. L. R. 670 SA 
interpretation of е 543 
———— Property sold subject to mortgago lien— 


Mortgage lien, order for, not contested тш , 


year—Suit by morüigagee— Defenoe—Freud— Pur- 
chaser, whether entitled to contest merigage a» 
fraudulent 238 


Defamation. See Panar Copa, в, 409. Ы 


Dekhan Agriculturists’ Rellef Act 
(XVII of 1879), 83. 2 (4), 64—" Money"? 
whether includes cattle—Oreditor receiting bullo 
from agricultui ist —Dwuty to ghe recerpt.] 

Money as definel in section 2 (4) of th 
Dekkhan Agriculturists’ Relief Act includes cattle 
anda creditor purchasing bullooks from an agri 
culturist is bound to give а receipt as require 
by section 64 of the Act. В. EMPEROR t. GOYINDA 
Baisast ВАврЕ, 16 Box. І. В 083; 10 Св, L. J. 114 





178 
— — —— —— 885. 15D, 16-30 
gage transactions — Subsequent tmoney-dealings — 


Claims jor both accounts not to be combined. 

Under soction 15D of tho Dekkhau Agriculturists 
Relief Act, а suit for an oocount may be filed by a 
mo! -agriculturisb ovon where the time 
named for payment has not yet expired under tho 
mortgnge, and he may havo erther & doclaration o 
tho amount duo on tho mortgage or ho may combino a 
doolaration of tho amount duo with n decreo for 
redemption. и 

Section 16 enables him to sue for o general account 
of money dealings between him and the lender and 
for & bare declaration of the amount due, without any 
relief bemg olaimed. 

But he is not permitted to import the relief to 
which he is entitled by way of redemption undor 
soction 15D into his claim for an acoount under section 
16, and thus to get ‘tho benefit of surplus profifs 
remaining inthe hands of the mortgagee under the 
usufructunry mortgage. B. Laxmanpas HARAK- 
OUAND г ВАВАМ ВшкАв:, 16 Bom L Е. 71; 89 В 73 











БӨ, 
— з. 48 101 
——— — -- —— 8.64 178 


Deposit, whether can be mado by choquo. 656 


Discretion of Conri—Discretion must be legal 
- and regular 947 








Further enquiry 558 
—— — Reference to High Court— Decision 
on merits Д 972 
Divorce Аст (IV of 1869), вв. 22, 31— 

Dot oq, petition for, by «otfe— Adulisry and dese) tion 

— Dalay in petitioning, when cuied—~Dese (ion and 

delay, meaning of. 

Amfs, who was made io believe by her husband 
that he would be coming beak to her, but who after- 
wards discovered that he had taken another womAn 
and had in fact abandoned her, 1а entitled to а 
diroroo though sho delayed in presenting 





her 
petition for divorce, specially when she betiovbd d 


Й 


1048 : 


Divorce Act—coneld. 


bat dho had to wait for throo yoars before Hling 
the petitfon instead of two years from the date ot 
abendonment, 
Desertion, under tho Divorce Act implies an 
abandonment against the wish of tho porson charg- 
* ing it, bot it is not & universal rulo that tho 
abandonment must be agamst the oxpressed wish 
of that person. 
Delay intended by section 81 of the Divoroe Aot 
must be understood to be culpable delay somewhat 
ein the nature of connivance, ocondonation or 





водпіввоепов. L. В. Ma Arrar v. Ma. E. Ро, 8 
Вов. L. T. 82 604 
• — — — —— 8. 31 604 
ете S. 37 — Aruatenance— 

Powe: lo award нир swn—Intm pretatcon of 


Btatutes —Punctuation, when tales into consideration. 


Under section 87 of the Divorce Aot, tho Court has ` 


. power to make an order for peyment of a lump sum 
for permanent maintonanoe. 

The words ‘for any time not exceeding her own 
life’ in the: section qualify ‘annual sum’ and do not 
qualify ‘gross sum.’ 

The word ‘secure’ would ordinarily include ‘pay.’ 

There can be no reason for refusing the assistance 
of the punctuation, where the sonse might otherwise 
be doubtful, in Acta of the regularly constituted Legis- 
laturos of India В. Тлүгов, В. В. v BrxaaoH, О. G. 
17 Box L. R. 56, 89 B. 182 494 


Docume nt— Genutacncss—Co-owner m possession 
~—Intention to cheat co-owners, rchether satingucslies 
title—Ouster-—Adreros possession— Prescription. 


When a document is held by a Court of Justico 
to be ‘genuine’, what is intended to bo hold, and in 
fact is held, 1s that the dooument was duly exeouted 
and that it is an operative document, 

Mere mental determination of a co-owner hold. 
ing on to cheat his fellow-owners is in- 
sufficient іп law for extinguishing the tatle of the 
other co-owners. His posseasion being in law 
possession of all the co-owners, it is nat poasible.to 
put an end to that possession by any seoret inten- 
tion in his mind, and nothing short of ouster or 

А Lo i equivelent to ouster van bring about that 
t. 

Therefore, when there is no ouster gr equivalent 
of ouster, the title is not extinguished. C. Bor 
Вакнток v. AHMAD ÍSHAQUE I 


Dower. Se MvnaxwAnaw Law. 


Easements Act (V of 1882, в. 4—Cox- 
sderat;os рала, nonstheless an casement, 


Tho moro foot that tho owner of the dominant 
tenement paid something to the owner of the servient 
tenement periodically for the enjoyment of the right 
to dosomething upon the servient tenement is not 
inconmstent with the right claimed coming under 
the definition of “easement”. An easement nght 
сап be conferred by the owner of the sarvient 
tenement for cash consideration and whether that 
cash conmderation takes the shape of а sum paid 
ооо for all or paid from time to time cannot make 
any difference inthe legal natüreof the right con- 

, fared on the dominant tonement. ME. OnxkoALYALA 
v. Manara, 2 L. W. 27 (1915; M. W. N.37 920 


` 
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Eastern Bengal.and Assam Te- 
nancy Act l of 1908) 729 


Ejectment. ве LANDLORD ако Tan ant. 


—— — , notice of, cancellation of—Prima facio 
caso of undor-proprietary rights to be ud ci^ 


——— ——_, notio of, cannot be for pert of holds 
ing 382 


—— —— — , notice of, validity of—Statutory period, a 
computation of. 


Where with reference to the patta and Карина tho 
statu period of a tenants was to expire in June 
1018, while the notioe of ejectment served upon him 
required him to vacate his holding in May 1013. 

Held, that the notice was perfectly good in lat 
inasmuch as the time for ejectment fixed by the 
Oudh Rent Act is with в view to enable both the 
landlord and the tenant to make thei arrangements, 
respectirédly, in time for the next year. U. P, B. Н. 
LAOHHXAN v. КАКрнаг Prasan, 10.1 7. 741. 68 


» whether by notice or by ssst— Perpetual 
soe, not Liable to ejectinant by motice--Oudh Rent 
Act (XXII of 1880), s. 69. 


A perpetual lessee cannot be ejected by notice. The 
landlord must proceed against him by suit, as provided 
in section ӨӨ of the Oudh Rent Act. U. Р, В. R 
Lan MuwmsHa& v. Gaya ВАкнвн, 1 О. lied. 731 407 


Person entitled to half share, whether 
can get one from whole 228 


» mit for—Ndtice to quit 45. 


——— e suit &— Possession andes oral louse for 
fised term, ij valid аз defence. 


It is not open to & r of immoveable pro- 
perty to eject a tenant who is in possession under an 
oral agreement to lease for a fixed term which he can 
specifically enforce, if the purchaser had notice of 
the terms of the tenancy and he or his predecessor- 
in-title had accepted rent from the tenant on such 
a footing. М. CuxxiaH Онетті v. BLAMANDA Онвттт 
2 L. W. 182 877 


Electricity Act (III of 1903), s. PS 


Encroachment, Ses Aviuvion anD DILU- 
VION. 





——, extent of, how asoertained—- 
Removal of encroachment—No finding as to extent 
of encroachment or bona fides of claim—Order, 
whether proper 224 

Encumbrance on part of holding, whether 
encumbrance on wholo—Bengal Tenanoy Act 
of 1885), ss. 86 (0), 88 


Enhancement, 
s 1084. 


See Buncat Trexanor Act, 





of ront. Sg Оорн Resr Act, 


49 





Rent, distribution of 


Equlty—Oonsideration—Third party, right of, to 


sue—Plainhf not pnvy to contract—Defendant. 
Hability of, whBn arises 737 
e 


Vol. XXVII] 


Equity — consid. 


А Fraudulent transfer – Suit for declaration— 
Fictitious proceedings — Fraudulent confederate, 
when entitled to retain property fraudulently trans- 
ferred to him—8ult, ni for specific performanoo— 
Limitation—Civil Proceduro Code (Act XIV of 
1882), s. 317, applicability of 23 


of redemptlon, Ses Мовтезов. 


Estoppel. Se Evmanom Аст; в. 115; Bua JUDI- 
OATA, 





s equitable, whother creates Ет 


———— Holdings, separate, treated аз one—Land- 
„ lord, action of-—Kjociment, notice of, cannot be for 
part of holding. 

Where a landlord hes once treated the separate 
holdings of a tenant as ono, by including all of them 
in one and the same mit for arrears of rent, he ія 
estopped from subsequently issuing & notice of eject- 
ment in respect of some only of those holdings. 

In Oudh a notice of ejectment cannot be for a part 
of a holding. U. P. B. В. TursHA Dm v. MAHABIR, 
LO. L. J 722 382 


————— — by judgment — Compromise — Relief 
claimed in plaint not dealt with in compromise— 
Fresh suit, whether barred—Oause of action 708 


—  — Eridano Act (I of 1872), а. 116—“Omis. 
sion,” mio pretation of—Property decreed to be sold 
— Party having lum on property—Oharge not notified 
in aale-proclamation—Alction-purchaser, position of 
pru Procedure Code (Act V of 1908), О. XXI, 
f. 


The doctrine of estoppel cannot be seid to rest 
&beolutely upon any notice of duty on the pert of the 
person sought to be estopped; and the word 

‘omission used in section 15 of the Evidence Aot 
does not mean only an omission to perform sucha 
duty ax is prescribed by law. 

If a party to a suit having a charge or incumbrance 
оп the property in suit ordered to be sold fails to 
have that charge or incumbrance notified in the sale- 
proclamation, he is estopped from subsequently set- 
ting up his lien against the auction-purchaser О, 
Manir RAM t. Raw Avtar, 20. L. J. 22 611 
— between lessor and lessee— Erroneous 

representation, to create estoppel, must be belleved 

in good faith and after due inquiry—Privies, ts 
and lebilities of-—Olasses of privies 
— —— — —Partnership— Manager's statemont ва to 

date of dissolution 6 
——e———— Partnership — Money deposited with 

Manager of business not іп course of business— 

Liability of proprietors 252 

Receipt of dividends—Registered halder 

of share, rights and liabihtlos of 335 
————-——Testator and legates—Helr-atlaw of 
»aiyat, whether estopped from qnestioning validi 
of gifi by raiyat 238 
— Trustee mortgegor—No estoppel where 

mortgage void as contrary to Statute—M 

of intangible property—Foreclosure 
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Evidence—Aecomphoe—Eridenoe before Com, 
mitting Magistrate retracted іп Sessigns Cour 
&dmissibihty and credibility of—Evidenoe of iden- 
tification, value of 905 

— doned abwonding after Socrurrence— 

Identification of accused. * 


The acoused was  oonvicted of murder. 
found proved that the deceased was shot by tho 
acoused at night by в gun ora pistol white he was 
sleeping on the roof of the house adjoining his own. 
The principal witnoss was the wife of the deceased whoe 
was sleeping close by. She stated that when the shot 
was fired she awoke, opened her eyes and by the flash 
of the firearm the gocused who ran away.’ 
Bhe at once raised her cries to the effect that the 
accused had killed her husband. The husband of a 
sister of the deceased, who was sleeping on his roof 
on the other mide of the lane, stated thet he heard a 
shot and then cones of deceased’s wife and then going 
down from the roof ‘of his heuse, he 
the accused. Another witness who lived at s 
distance of 500 karams, deposed thet having 
heard the cries ho was going to the spot when he met 
the accused on the way. Other evidence was to the 
effect that after the occurrence the acoused absoonded 
from the village. 

Held, that the evidence as to identification was 
insufficient and the fact of accused’s absconding was 
not inconsistent with his innocence, as he might 
have runaway in fear knowing that an Inoorrect 
accusation had been brought him. Pa AHMAD 
v. Емривов, 4 P. L. В. 1016; 2 P. W. В. 1015 Oz; 16 
On. L. J. 185 219 
—— ————Burden of proof—Pardawashén lady— 

Power-of-attorney—Doocument executed by A б 

olaim on basis of - 1 

- » circumstantial—No direct evidenoe— 

Conviction, whether legal 755 

Collector's certificate, value of 14 


——- Compromise, agreement of Bome terms 
not relating to suit—Decree incorporating whole 
agreement, whether admisaible in evidence—Agreo- 
ment, whether requires registration- Evidence— 
Admissibility of such agreement — Adverse pos- 
session, nature of possession necessary to create 

——— —— of consent —Hindu Law —Hindu widow, 
alienation by— Legali neceasity—Onns probaadi— 
Consent of reversioners— Attestation by nearest 
contingent reversioner, offect of 674 

Dower, verbal contract ко, 13 

—— — — Endorsement by Registering Officer 

478 
Failure to object to statement af accounts 
— Evidence of correctness | 309 

— — — —— tresh— Documentary evidence, admis- ` 
sibility of, at late stage—Oonrt, discretion of 516 

—— — — General repute, evidence of, nature of 

154. 

of identification, value of 905 


—— — Land revenue reports, tohather admissible? 
18 evidenos— Judicial notice, e. 
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EvIdence-—oonola. 


A Ооой is not ontitled to take judicial notice of 
land revenue reports, and they cannot be admitted 
in evidence, unless they are proved satisfactorily. 

aC. ВоорнАм Gorm т. Bama, 900, L. J. 516 47 


— —— — Lekha bah, ontries in, when reliable Р] 
themselves 58 


—— ——— w— Possession—Suit on ground of dispos- 
session 
977 


—— —— — Private land, determination of—Onus 





—— — — Prosecution, duty of, to prove their own 
&iory— WoRkneas of defence, effect of—Right of 
private defence — Benefit of doubt —Practice 216 


—— recorded in anothhr proceeding, Ju 
whether entitled to decide a question on 70 


taken on remand— Appellate orh 
~ power of, to interfere in second appeal B2 


Statement made to Police officer, admis- 











sibility of. 

A statement by а Police officer to tho effect that 
certain persons made oertain statements io him is 
not admissible in evidence, unless itis evidence of 

peral repute. A. OHAINSUXH v. Еыривов, 16 Ов. 
Dy. 281 ваб 


а Thumb impression — Expert opinion, 
value of - : 203 
— Traok evidence, value of 846 





pro —— Wil — Testamentary capeacity—Opinions 
of witnesses as to competency, valne of 276 
Will not proved in Probate Court, when 

can be used as evidence 739 


Evidence Act (lof 1872, ss. 6, 122— 
оа? ату evidence—Statement by by-stander—Hus- 
band and wife, communioations be-ticeen, 

A statement by а person alleged to be the eye- 
witness ofa murder made to persons who came 
to the scene af ocourrenoe after the murderers had 
lett the place, cannot be proved against the accused 
for the purpose of showing that their names were 
mentioned as murderers. . 

In order to make the statement of а by-stander 
admissible, it must have bean made, as contemplated 
by section 6 of the Evidence Act and illustration 
(a) to it, at the time the transaction was taking 
place, or so shortly before or after it as to form 
pert of the transaction. If the transaction haa 
terminated and then the statement is made, the 
statement is irrelevant, The admissibility is depend- 
ent on continuity. 

The evidence of the wife of the acoused as to 
certain communications between her and her husband 
is inadmissible under section 122 of the Evidence 
Act Pa JowALA BAHAI v. ExwPEROR, 84 P.H. 1014 
Ox.; FO Ов. L. J. 184 664 


———————— 88. 11, 32—Statementa as to 
date of bith by person «ho is dead —Admisnbiety 

• of such statcment. 
A statement by a person who is doed made ina 
e petition for ship to the effect that а certain 
person rag born on n certain date, noc being & 
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Evidence Act—conid. 
statement relating to the existence of any relaiion- 


ship by blood, marriage or adoption, is not admissible - 


under section 82 of the Kvideuce Act. Nor does 
section 11 cover a statement of this kind. C. Ram 
KRISHKA BADHUKHAM t. Момікрвл Monan Har, 20 
O.L J. 802 30 





» e 
——— 8. 3O—Raetracted confession of co- 
accused, valus of —Corrobo ation necessary for convic- 
tion, 


A retracted confession of a oo-acoused із admis. 
sible under section 80 of the Evidenoe Act and may 
be taken into consideration against him, but a con- 
viotion cannot be based on it unless it ів corroborated 
in material particulars by other evidence. Р, MuHam- 
MAD т. Емриков, 5 P. L. В. 1015; 8 P. W. R. 1085 
Ов, 18 Ов. L. J. 167 | 221 


——-— 8. 32 30 


— —- —— 8., 32 (2) —Pyuatbeings—No docu- 
ments of tile— Revenus Burveyor's report wot signed 
by  tramsferors, probative value — of— Trasafer of 

Property Act (IV of 1882), s. 4l- Purchase from 

ostensible owner—inquiry by pin chaser. 

: А Revenue Burveyor's reporta though admissible 
under section 82 (2) -of the Kvidence Act have very 
little probative value when thoy aro not signed by 
the transferors and are not supported by the evidence 
of persons who purport to sign them as eritnosses. 

To claim the protection afforded by section 41 of 
the Transfer of Property Act, the purvhaser must prove 
that he аз то who was in actual 
of the land for 12 years DSfore-purchase, and should 
noi asme that his vendor is the true owner merely 
on the stren of the pyatbaisgs, which are not 
signed by the iransferors& The pyatbaings after 
the Transfer of Property Act came into force are no 
documents of title at all. L: B. Ma. Ро. Мтши v. 
Maone Mr. 777 


———— ——— —$. 32 (Z)-—Btatement by deceased 
scribe of a bond as to marks (nishani) of esecutawt, 
admissibility of. 


The bond in suit purported to be executed by three 
persons who were all dead. The signature of cach of 
them was represented by an irregular scribble such 
as might be made by an illiterate person, and against 
each of these marks there was the statement that 





_it was the mark (neskont) of one of the executants, 


the name being given in each сазе. The ascribe and 
the attesting witnesses wero also dead. The whole 
of the bond including the statement as to the marks 
was proved to be in the handwriting of the deceased 
scribe by the evidence of his father, & bond-writer: 
Held, that direct evidence was to be found on the 
bond itself in the written statement Snade bythe 
deceased scribe that the signatures were ове of the 
persons whose names were written against them, and 
thet thet statoment was relevant under section 8% 
(2) of the Evidence Act, having been made by the 
deceased scribe in the ordinary ecourse of his business 
as bond-writer. М. Hiru т. Manaxcuanp, 11 М, 


L В. 9. 866 
———— — — —8. 32 (5) — Relationship, existence 

of — Adoption 739 
—— s. 44 238 
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зв. 50—Actnal fact ofa marriage — 
Conduct not sufficient 837 

















———— в. SQ—Documont 90 years 011 — 
Proeumption : : 582 

. 8. 91—Lnstromont of pertition— 

Award ` Ы 489 


——— —— 8, 92— Registered deed Вөвсів- 
шоп от cancollation cannot be proved by oral agree- 
mentor unregistered document Agreement to pay 
lesser amount in full discharge or different 
period—Veriation in terms — Endorsement on mori- 
gage-deod, when admisaible and whennot 269 


—- 8. 94— Document not exclusively 
• relied upon —Admissibility of oral evidence 70 


'* IOB—Presumption, rebuitiag 
of —Burden of. proof —Lasdlord and tenant, relation 
af, proof of—Rental agreement, dnadevanibla ET 
evidexos — Oral evidence, whether admissible. 

Where a written rental ment is inadmissible 
in evidence, oral evidence, ugh not admissible to 
prove the terms of the tenancy or period of the 
lease, is still admissible to prove ‘that the relationship 
of landlord and tenant exists between the 

When the existence of the relationship of landlord 
and tenant is once proved to oxist its oontinuanco 
is presumed under section 109 of the Hvidenoe Aot 
and the еп of proving the contrary lies upon 
the person who denies the relationship. BE, OHAVALI 





BUBBAXNA t. TULLURU VEMKATABAYIUDU, M. L. J. 
881 е 804 
— B. ITO 506 





— — ——— 8. IIO—8Beixure by Polio of 
property —Prosumption in fayour of possessor 








202 

—— s. 115 565 
E: s. 117 483 
a s. 122 ` 664 
———— —— вв. 145, 155 196 


Excise Act (XII of 1896), 8, 49—Solling- 


modictne containing brandy. 

A medical practitioner who puts a litio brandy 
Into one of the medicines prescribed and sold by him 
to a patient, does not theroby sell brandy and con- 
iravene the provisions of the Excise Law. Р. ExPNROR 
т. Внлажіх Das, 83 P. R. 1914 Ов; 16 Ов. L. Ton 


Execution by assignee of decree— 
Oontribution, suit for—Payment of decree for rent 
by one of the Judgment.debtors * 56 

. 


Execution of decree. 
DURE Cops, ш. 47. . 








———— Attachment — Dismissal of 
application, effect of—Oivil Proosdure Code (Act V 
of 1908), О. XXI, t? 67, whether has retrospective 
&ffect—Lease created during continuance of attach- 
ment—Auction-sale—Right of leases ав against asc- 
tion- purchaser. 
While after the 

Qode, Order ХХІ, гш 


of the new Civil Procedure 
, has the effebt of releasing 
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Execution of decree ~ contd: 


an attachment when the execution Рибин under 
which the attachment was made, has been dinmissed 
it cannot have a retrospective effect проп an order of 
dismissal made before the operation of the Code. 

The dismissal of an application puts an end only toe 
an attachment made on that appliostion. 

Where & lease was executed by the judgment- e 
debtor while an attachment under the old Oode was 
still subsisting: 

Held, that it was invalid as. against "s right of 
ihe Anokion pacar under his purchase:in Courts 
auction held in pursuance of the attachment. М. 
Knaxpm ВоввАттА v. Nara ВиввА Ruppy, 2 L. Tiz 
——— — Qoneent deoree— Vanation 
of terms, whether allowed in execution, . 

А consunt decree tan only be varied by consent. 
Therefore, no modification of & consent decres can be 
allowed in execution on grounds not recongised in the 
decree itself as giving a right of such modifloation. 
B. LACHIRAXM 9. Јака Y asu Маме. 16 Box. L. В. 688 


830 
Court passing посо жо Tha: 
ther entitled to execute it, when propery tran 
ferred to jurisdiction of other Oo ifferont 
Courts ha jurisdiction to execute decree— 
Convenienoe, jurisdiction dotermined on ground о 











— Decree cannot te executed 
against persons who were њо parties to i— Practice. 
A decree passed by the Appellate Court against 

the defondants who wore not parties to the appeal, 

cannot bo oxocuted i thom. A. BuagwaAKT 

Darr р. Bazas Оноярновт, 18 A. L. J. 186 804 


———— ——Deoree for costa — Applica- 
tion against surety—Balo on claim under 
mortgage—Oivil Procedure Code (Act V of 1908), 

О. ХХХТҮ, г. 4 - Personal liability of surety 


— — Oivil Procedure Code (Act 
Y of 1906), а. 72—Decree for sale of land<—Refor- 
ence to Collector—Hxecuting Court, power of 630 


— -——— — Decee transferred with 
certificate of non-satrsfacthion but with то oider for 
execution—Objoction as to decres-holder's right to 
proceed against property not mentioned im deores— * 
Eeecuting Court, power 0}, to entertain objoctiona— „ 
Озон Procedure Oode (Act V of 1908), в. ЭО. XXI, 
r. 28. 


Whore tho transmitting Court has mado no order 
for execution but has merely transmitted the decrec 
and the certificate of non-zatisfuction, the Hxeoutiug 
Court can entertain an objection impugning the right 
of the deoree-holder to proceed against any property 
other than that charged in the decreo, О. BADRI 
Prasap v, Gausi Natu, 2 О. L. J. 18 
mines Joint dcerco—Kweculivn by 

ons of decree-holders—Decies im favour of joint 

Hindu family—Power ај managing memler oon 

сое Prossdure Code (Act У of 1908), О 

XXXI, г 

A joint ‘decree holder is not bound by the nots ` 
of another who has compromised or received рау” 
ment from and has given discharge to the judg- 
ment-debtor beyond the extent of his own share, 
in the docree a discharge given by a managing 




















— 
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Execution of decree—oontd. 
member ef а joint Hindu family is binding on 


the members of the family. 

-Where the managing meniber of a joint Hindu 
family is of the worst possible terms with tho 
*other members and the judgment-debtor’s conduct 
has been throughout dishonest and fraudulent and the 


* letter ів colluding with the former in order to defrand 


the other. members of the family, the members 
are not by the acts of the managing mem- 
ber; Р. Baw Brmweu v. Naxax Onam, 10 P. W. В. 
1015; 60 P. L. В. 1015 603 











Mortg&ge-decree passed 
* before the coming into fotos of the Civil Pro- 
oeduro Oodo—Limitation — - 969 


— o — 





. ——+ Mortggge-deoree — Declara- 
tory decree—-Morigages's sights to possession of mort- 

gaged property declared —UÜawse of action—Freeh suit. 

Where а Oourt passes a decree for money io be 
realized by sale of the m property and pos. 
session of the property is not decreed, butit is noted 
that the plaintiff shall be competent to enter in 
possession of the mortgaged property and to retain 
possession thereof tall such time as the sale thereof 
takoa place and the decree іа finally confirmed by the 
Court, the decree-holder is not entitled to obtain pos- 
sesmon by executing the decree, though he may have 
a cause of action to sue for possession of the pro- 
perty. Р. J, Rusrown т. GURANDITTA Маг, 8 P L. 
В. 1015, 88 P. W. В. 1916 637 


— 


2 





——————, «questions relating to— 
Oimi Procedure Code (Act V of 1008), s 47, 
О. XXI, r. 58, aub-rule (3), applicability of —Decree, 
objection to attachment of, in eaocution. 
* The appellant obtainod a decree against two 
persons I H and A H. IH &nd AH along with 
two other persons held a decree against M Af and 
M X. The appellant applied for execution of his 
decres by attachment of the interest of ІН and 
AH inthe decree which they along with two 
other persons held against M H and M Z. This ap- 
plication was refused: - 

Hold, that, М M and M Z beimg no parties to the 
appellant's decree, the questions arising between 

m ала the appellant could not be teken as ques- 
tions relating to the execution of the decree hold 
by-the appellant. The order the application 
did not, therefore, fall under section 47, Civil Pro- 
cedure Oodd, and wes not appealable: 

Held, further, that the provisions of Order XXI, 
rule 58, sub-rule (8), refer to the stage at which 
execution of the attached decree is being sought and 
not to & case where the application for attachmont 

. of the decres has been disallowed. О. Pure Lar 
-o MUHAXXAD Manwun, 17 О. О. 814 363 


Hes judicata—Judgment- 
debtor not raising aw objection which he ought to 
have raised —Objection, whether oan be raised subia- 
quently. 

It is not necessary that в judgment-debtar who 
pute forward objections in the execution department 
musb pat forward all possible objections Duce and for 
all. Ifhe does not do so, matters which he has 
omitted must not be treated as rss judicata against 











а ут. А Катлам Вгмен v. Jagan Prasan, 18 А. L. 
‚163 i 950 
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Execution of decree—concld. 


Suit for rent for lees than 
Ra. 100—Decroe—Sale of non-transferable ocou- 
pancy holding— i carried on against в 
dead jndgment-debtor—A pplication to sot aside sale 
bya privato purchaser, maintainability of— Order 
refusing to set aside sale—Soocond appeal, maintain- | 
ability of—Revision petition treated as memo- 
randum of appeal | . 294 


—— —— —~ Validity of decies, whether e 
can be challenged ул execution р mga-—Civit Pro- 
codure Oode (Act V of 1908), s. 47—Order in execu- 
tion proceedings, when appealable. 

In execution proceedings ib is not open tos y 
to challenge the validity of the decree. A ourt 
called upon to erecuto & decree has no powor te 
go behind it, and cannot entertain „апу objection as 
to the legality or correctness of the deoree. 

A decree, even though it is not according to law, 














. is binding and conclusive between the parties ш 


it has been set usidó in appropriate proceedings. 
An order in ‘execution can come 


proceedings 

under section 47 of the Civil Procedure Code only 
when it determines some question relating to the 
rights and liabilities of the ies with reference to 
the relief granted by the not when it deter- 
mines merely an incidental question as to the mode 
of conduct of i 

Where a Court has refused to stay execution of & 
decree on appHcation made, not on the ground 
thet the decree was incapable of execution, but on 
the ground that as a proceeding to test the 
validity of the deoreo was*still pending по exreou- 
tion should be allowed till its termination, the 
arder does not in any way determine the rights and 
liabilities of the es with reference to the relief 
granted by the decree and is not appoal&ble. Ca 
Rama Prasan Ror v. ANUKUL Онамрва, 20 O. 1. J. 
612 | 444 


Execution proceeding $— Retosblo distri- 
bu&ion— Rival decree-holders — Order refusing rate- 
able distribution —Decree — Appeal 644 

Executilon-sale, application to set aside 
within time but after confirmation of male, effect of 
— Deposit, whether oan be made by cheque 656 


Executor, whether trusteo 849 


Ex parte decree. Se От, PROONDURA 
Oops, О. LX, г. 18. 


— 








Application to set aside ez 
parte docres—Summons not pe | 
—Defondant, rights and liabilities of i 


Deoroe based on compromiso 
| 227 
» effect of — Judgment-debtor 
not having notioa, right of ' 225 
——— ——— ——agains minor — Minor not ч 
properly represented —Irregulaxity— Minor, right of, 
toget decree set aside—OfRcer of Vourt appointed as 
` guardias ad litem—Fepensss, provision for. 
-À suit was brought against а oàrtain person and liis 
minor nephews. The mole refused to be the guardian 








— — 








ofthe minors alleging het they lived with their 


mother, The Gourt appointed tho amin os ihe. 
guardian ad litem’ of the minors, without giving 


‹ 


Е 
и ө 
Vol. XXVII) 
Ex parte decree- concid. 


any notice to the minors or to their mother in whose 
care they were. The amin did not make any defence. 
An ea parte decroo was made us against the minors. 
An application was made to set aside the e» parte 
decree on behalf of the minors by their mother. The 
application was refused. inna eid a soit was 
fied for & declaration that the 
inst the minors 

Held, the minors not being properly represent- 
fd in the suit and the em parts decree having · been 
passed without notice to them or their natural 


guardian, they were entitled to the declaration which 


they sought in the suit. 
Baeinble.— The appointment of an oficer of the Court 


ad litem of minors in ча suit without re- ` 


APOR pe ique ны thé guardian to 
end the case, is little more thane farce. A. 
Внлажах Dayan v. Равам Вокн Dass, 18 А.І, J. 
179 А 623 
—— — į potting aside of— Proof of 

promissory noto— Witness examined—Notes of 

етійвпое not on record—Decree, if valid 789 


Ex parte order, Court's inherent power to 
review : 812 


Ex-proprietary rights, claim for—Pos 
110%, 1, of wir not retained by vendor, effect 
oJ —Wairer—Purchase at public sale and wot. by 

, deed executed by vendor. 

Tf the vendor transfers the actual possession of his 
zemindasi and sir land to the vendee and waives, by 
his failure to enter into on as &tenant, the 
statutory rights conferred by section 7A of the Oudh 
Rent Асі, he cannot be deemed іо bea tenant with 
such right but this principle of waiver does not 
probably apply to cases when the purchase is made 
at a public sale and not by a deed executed by thé 
vendor. U, Р. В. Re Влраг r. Авро, Waman, 2 
O. L. J. T1 950 


as 
quring tho pariy e who nranos ha da appointed to 











——— —— у claim for—BSale af mo- 
pristary rightw—Relianguihment of eapropristary 
rights, deed of, executed at same timo as sa 
Posesssion rotamed by cendor, affect of. 

A deed of relinquishment of ex proprietary righta 
oxecuted on the same dateas the deed ~ sale of 
proprietary rights, is void and inoperative; and the 
vondor retai ofthe Jand can claim 
ex-proprietary rights in respect of it although the 
deed of relinquishmgnt relates to that very land. 
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U. Р. В, Н. MUHAMXAD ABHBAF ©. Gaya PRASAD. 
20. Led. 42 534 · 
— declaratio» ој — Dakbl-. 


ani ofeproprisiary rights does not amount to es- 
pt ietor’s dispossession from his righte—OColloction 
of rent from sub-ienants of em-proprietor, whether 
amounts to disposseesion— Posseesión by oe-proprietor, 
effect af —Mutatiou of names. 
A dakhi-dthans of proprietary 
dispossession ` 


the ex- 


ts cannot amount 
dis from his ex- 
proper rights in his sir, nor does the subsequent 
proprietor's collection ofrent from the ex-proprietor's 
sub-tenants in possession of the sir, not by some overt 
act but in the background, amount,to such dis. 
possession. 


to 
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Ex-proprietary rights —concld. 


An ex-proprietor retaining possession of ья pir 
elio the date of salo ot. his” propristety ta čan 
claim ex-proprietary rights in respect of the sir ab 
the time of mutation procoedings, even though they 
take place after more than & year from the date of 
the transfer. U. P. B..H. — BALEAJER г. BARIU 
Prasan, 1 O. L. Ј. 759. ` - 
» surrender of, Bes OupH 





Викт Аст, s. ТА . 1 
Firat report—Oorroboration 764 


— —À —— No mention of offénder thers:a—Sub- 
sequent aseertion of his having been seen not reliable 
—Track evidence, valus of. А 
Where the first report makes no mention of the 

offender and the oomplainant when questioned 
named nobody as his assailant, and there is ‘по 
assortion therein that any fugitive had been seen, 
the oompleinant's subsequent statement that he 
had identified the accused at the ` time of the attack 
and the evidence of his neighbours that they saw 
him running with the instrument of crime in his 
hands, cannot justly be relied upon. 

The track evidence of a flimsy nature should not be 
believed without sufficient corroboration, P, Rown 
v. Биривов, 10 P. W. В. 1015; 01 P. L. R. 1016; 16 
Ов. L. J. 222 846 


Fishery right, suit for—Limitation—Fishery 
money peyable for, whether rent 614 


Foreclosure. Sæ Morrade., 
Foreign Judgment, во Оту Parocupuan 





Cops, s. 18. 
Forfelture—Denial of landlord's title, whother 
sufficient ` : - 863 








of pardon. See OsmNar Pro- 


сирови Сори, в: 337. 











Practice | 906 

Forgery, chargo of—Baüójon to prosecute, whe- 
ther necessary 763 

Fraud, allegation of—Entry in Record-of-R 
mistake as to, effect of 


— -—— of party to case, offect of—Decree, when 
considered as nullity 587 





gage as fraudulent 


Fraudulent decree, setting aside of—Court, 
power of—Imherent jurisdiction —BIemed y— Review— 
Giot Procedure Code (Act V of 1008), s. 151, О. XLI, 
r. 18. 

A Oourt has not ошу power but it is it duty to 
веб aside a decreo о by fraud pra 
upon the Court, when it is apprised of it, 

Where a decres-holder gets а consent decree fraudu- 


lently passed in his favour by suppressing the- 
service of s ons and by getting а false and 
fraudulent 


latnamak and a petition of compro- 
mise filed, the decree can be eet aside on rewiew 
and the fact that it is set aside under & wrong 
section is no ground of mterferenoe by a High Court. • 

A Oourt has inherent jurisdiction to correct its 
own procedure where it has been misled. С. Pray 
OzovDHURY v. Soxoosy Das, 19 О. W. У. 419e 629" 

= e 


Purchaser, whether entitled to contest mort- ' 
238 
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Fraudulent transTer--Ssit for declaiation 

—Fictitious procesdings—Equtly—Fiaudulent con- 
(o fedrate, when entitled 10 retain property fraudulent- 

by troeesferred to Aim—Sutt, Y for specific ers 

ance-—Limitation—Oiril Procedure Code (Act XIV 

of 1882), к 317, applicability af. 

To onabic @ fraadulent confederate to retein pro- 
perty transferred to him in order to effect а frond, 
the contemplated fraud must be effected, then and 
then alono does the fraudulent grantor or giver lose 
the right to claim the aid of the law to recover tho 
property he has parted with: ; 

The plaintiff, in order to proteot himself from 
a fictitions deed executed by him in favour of a 
third person, induced his landlord to instijute a 


e fictitious sult for rent. The suit was instituted and 


decreed and the property was sold and purchased 
the landlord and formal possession was also 
ven to him, but actually the, plaintiff remained in 
possession. The landlord thereafter forcibly took 
away thecrop. Theplaintiff then sued for а declara- 
tion that the entire proceedings in the rent-suit 
were fictitious: 

Held, that tho plaintiff is not disentitled to pro- 
tection in a Court of Equity and that as the suil is 
not for the speolfic performance of a contract, no 
queation of limitation arises in it. 

Section 817 of the Оту Procedure Code, 1882, 
contemplates а real sale in oxecntion of a real 
decree in a real suis and does not bar a suit for 
possession of œ property purchased in a fictitious 
sale held in oxeoution of & fictitious decree in & 
flotitious suit, C. Акні, PRODHAN г. MAXAOTHA 
Nara Kan, 18 О. W. N. 1881 


Further Inquiry. Se CRIMINAL PROONDURM 
Сори, s. 437. 
558 








— Discrotion 


See WILL. 


Construction of desd—Pioperty gifted to «cife for 
hor life only—Rccernos, right of, tramefer of—XKz- 
pectancy of succemion—T амајег, validity of. 

A heba eed executed by & Hindu in favour of 
his wife her maintenance and performanoe of 
debsheba, without any words Indicating inheritance or 
power of alienation usually contained in a deed af ab- 
solute gift, is a gift only for life of the donee and the 
right of ownership minws the right of the donee, to 
enjoy the pro for her life remains in the donar. 
The reversion, w. remains vested in the donor in 
such a case, is differont from a mere expectancy of 
succession as in the oase of а revorsioner of & Hindu 

-widow, and is, therefore, descendible to and trans- 

ferable by his heirs. Ce Privawsada Daar v. Ran 
Gopau Sas 407 


Goodawilll, truusferoo of, right of—Liconseo— 
Кжорре! 483 


— 


Gift, 





Government grant, free of payment of land _ 


revenue, sale of, m ewecution of a mortgage 
- Government rafusing sale—-Suit against Secretary of 

Stute, the judgment-deblor and the aubseyucnt (rans 

ferec, matntainability of—Specyic Relief Act (I of 

1877), s 42—J ui udaction af Civil Cow t—Hearing of 

casa on merits, neocseity af, before granting declara- 
* lion. * 


The plaintift-appellant obtained a mortgage decree 
entitling him to bring to.salo cortain lands held 
е 
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Government grant—coucld. 


by the mortgagor under the terms of a Government 
grant free of payment of land revenue. In execution 
of the m decree tho plaintiff-appellant appliod 
for salo of the land, but the  Looal Government 
refused sanction to the sale, on the ground that in 
view of the terms of tho grant the property was in. 
aliengble. The plaintiff-appellant then instituted 
the present suit against the Reoretary of ' Btats, 
the tdebtor and a subsequent transferee 
praying for а decree against the Secretary of Stata, 
declaring Ыш tho, Fight title and interest of the 
other defendants in the land in question were liable to 
be sold in execation of his decree, and that the judgment- 
debtor had an alienable interest in the property. The 
Subordinate Judge dismissed the suit, holding that 
the Oivil Court hed no jurisdiction to take oogns- 
ance of such a sult, that the suit was not maintain- 
able and thet he should not in the exercise of his 
discretion give such a declaration: 


Held, that although the Local Government as an 
executive authority had an unfettered discretion to 
, refuse sale in such a case, yet the declaration made 
by it in the same order as tothe terms of tho 
grant must be treated to have been mado in its 
~- capacity of а grantor and could be challenged, and 
the suit was maintainable in respect thereof, 


Held, furthor, that tho Civil Court-had jurisdiction 
to hear the suit : 

Held, also, that the question of discretion possessed 
by tho Oourt in the matter of granting doclarations 
could not bo considered until tho case lad beon 
heard upon its merit, 0. Amar Онакр Par v. 
BrcnxTARY or Втата, 17 О. О. 809 354 


Government Notification No. 692 
VI-545 A-9 553 


Government of Indla Act, 1833, 3 & 
4 Willlam IV, C. 85, в. 4 723 


Grant—Miuing leaso—Maintonanco grant for Шо 
without any provision as to opening mines—~ 
Grantee, whether has power to grant miming lease 
— Construction of lease—Oonduct of parties —Minoe, 
when open— Intention — Damages, measure of 47 I 


Grantor, right of, against grantee 982 
Grove. See Осон Bent Act, в. 107H. 


—~, character of—Proprietor of grove, not 
necessarily owner of land as woll—Assecsament of 
ront, suit for, Jandlorü's rights as to—Undivided 
holding, effect of . 974 


entered ав “maurosi” in column “of 
tenants’ groves "—Under-propriotary right, accrual 
of * 1220 











— losiny its ohuracter a» such und brought 
under eulüivaftog, resumption of —Ordinary tenant 
land— Tress stili standing on land previously grove, 
riyht of gyovc-holder аз (о. 


A grove-holder becomes au Ordinary tenant in 
respect af the grove-land loamg its character as auch 
and brought under cultivation, but retains his right 
in the trees that still remain standing thereon. 
О. P. B. Re Rau Das r. MuHAMWAD Аврор Hag, 1 
O;1.43.006 • 9 
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Guarantee-broker. 


128. . 

Guardian- Minor, guardian ad litem of, appoint- 
ment of—Appointment without consent of person 
appointed, validity of— Mortgage decree, salo under 
—Heversal qf docree—Strangor iure effect on 

, ~Party purchaser, liability оѓ – Cessante ratione 
legia, oessat stipen lew, applicability of-—Reversal of 

* sale—Pariy, who is а Civil Procedure 
Code (Aot V of 1908), О. XXXIV, г. 4—Deoreo, 

e form of, whether oan be modifled—Inherent P 

——— —+ of minor, whather сеп take Probate 

749 


See OowTRAOT Act, в, 





— —— ad litem. Se Мтков. 


—— — ОВоег of Court—Hrpense 
*provision for 62 
Guardians and Wards Act (VIII of 
1890)—Guardiarship—Hemale miınor—-Huham- 
madan Law— Sisters husband and maternal wacle— 

None but mahram to be appointed. 

No male has & right to the custody of n Mussal- 
man female child unless be is a mahram, that is, stands 
to her within the prohibited degrees of relationship 
and cannot under any circumstances marry her. 

The sister’s husband ofa girl is not entitled to 
appointed guardian, specially in the presence ofa 

rson who із cofnpetent under the Muhammadan La, 
hr instance, the maternal unole of the minor. C. 
HARUXNESSA UIS the matter of, 180.W.N.853 74 


gs. 1 I (a) (Iv), 13, 
17—Ciml Procedure Code (det V of 1908), г. 115 
— Guardianship of pereh and property of manor, 
application for—Person, raterested, not made party 
—Revision, right to, of person not party to case, 
Althotgh a person who is not made a party inan 

application maderunder section 10 of the Guardians 

and Wards Act and to whom notice ought to heve 
been issued under section 11 (a) (1) of the Aot as 

a person interested in the result of the application, 

cannot, under section 47 (a) of the Act, file an 

appeal from the arder passed on the application, yet 
he oan file a petition for revision of that order undtr 

section 115, Oivfl Procedure Oode. К 
Sections 18 and 17 ofthe Guardians and Wards 

Act are wide enough io corer an in into any of 

the matters which oaa logimata y orm 

of opposition to the grant 


— 











ip to & individual О. Juaíx- 
Pt o Rn LOL. J. 761 121 
.88. 13,17 121 

———а.24 381 





— 


—— =. 24 — Mariage of 
wsnors— Gow t's duly. 


T$ is no part of а Court's duty under the Guardiens 
and Wards Act to assume direct rósponsibility for the 
marriage of a minor of whose pergon а ian has 
been appointed. It would be better if the Court 
simply declines to either sanciion or prohibit the 

of the тог to a particular person and 
leaves the parties concerned to sottile their disputes 


among themselves P, Lar Bixen r. BHAN 28 
р. В. 1814 І 
—— в. 25 — Guardian and 








sun d— Custody of mmor— Welfare of minor only to 
be consider ed — Pi nctices- Knquiry—Cowrt, duty of. 
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Ф 


Guardians апа Wards Act—ocondd. 


In deciding the question of custody of a mintr, the? 
welfare of the minor alone is to be consldefed. * 

In such & oase all the Court has todo is to satisfy 
itself what is beat in the interests of tho, minor, and 
is not bound to make mœ protracted inquiry. р. 
Јоаво Kava r. Duras Das, 240 Р. L. B. 1014 150 P 
W. R. 1014 . 257 


—————— —— 88. 34, 4 T—Order fis. 
ing amount of maintenance elc. of ward, toRgther ap- 
pealable—Statute, interpretation of. 

No appeal lise from an order under section 34 of 
the Guardians and Wards Act fixing the amount to be 
applied for the maintenanoe, education and advance. 
ment of the ward and of tho persons depending on 
him. ] 

Where the Legislature has specifically omitted a 

certain section in providing for appeals, a High Court 

cannot allow an appeal! from that section giving a 

wide effect to the general words in an another section 

or becanse appeals have been allowed from certain 
minor matters М. GoPAMXAL r. V. BREEMIVARA 

Ivameaz, 28 M. L. J, 96 ~ 921 


58. s 42--Remocal 
of guardian—Grounds of d e вы of 
successor —Á ppeal, р 
Bebtion 42 af the Guardians and Wards Асі can 

only come into operation when а guardian is pro 

perly removed. "Therefore, where the point in issue is 
whether he has been so removed, the order of removal 
is appealable. 

Where there is nothing on- the record to show the 
grounds of the removal, the case should be remanded 
in order that the District Judge may deal with the 
matter properly undor section 89 of the Act C 
Mananxo MONDAL v, Boui Снахр Moxpar, 20 O. L. 

28 


‚1. 298 
28 











—— —— 8.42 


Guardianship, во M vnaxupax Law, 
Hat, right of holding on fixed days—Intert 
when restrained “ваз 


Hindu Law. Ses Cusrow. 
= Adoptloti—Adoptes «ot а lineal 
descendant of his natural father— Occupancy holding 
succession to— Right of brother adopted in another 

Samily—Agra Tenancy Act (П of 1901), s. 22. 

Once a boy has been adopted into another family 
ho ceases to bo а "lineal descendant” of his netnral 
father, and, therefaro, cannot succeed to the 
holding of his brother by'the natural father. A, 
p DAN Sıxan т. Dat Sixes, 12 A L. J. 1281; 87 A. 

24 


— ——— — — Miiskahars system—Adop. 
tion Ly junior widow with consent of majority of 
Zapindas—Comasent af senior widow not obtained 
Falidtty of adoption. 

of Hindu law an 














.Under the Alitakshara system 

adoption made by а junior widow of a deceased 
Hindu without the consent of the senior widow is 
invalid even though the adoption was made with the 
consent of the majority of sapndas, аа the senior 
widow has preferential right to make ап atk , 
M. Какавгх CHUKKAMMA v. EAXKNRLA PUNNANMA 


` 16 M. L. 7.6192 І, W. 249 (1015) М. W. М. 19; ЭВМ! 
Li" | „* 718 E 
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Hindu Гам сопы. 
e 





fa-lath—Consent of mother-in-law tm whom estate 

vested. 

Under Hindu Law п widowed danghter-in-law, that 
is to say, the widow of а pre-deceased son, oan make 
a valid adoption with the contemporaneous consent of 
her mother-in-law in whom tho ostate of the last full 
owner is vested as an heir. B, ВніраррРА Варо 
Brapraz т. Nis0ANGAUDA Віррамелора, 16 Box. L. 
в. 668° 
Tiice-born classes —Datta- 

homa—Adopted child of same gotra. 
Among the twioe-born classes doahoma is not 
* essential when the ve father and the 
adopted child belong to the вате gotra. C. KATKI 

v. LAxPATI Pusar, 20 О. І, J. 819 39 

—— , talidtty of—Qwestion sn- 

volced in swit to recover mmoveable property not 
raised — Ros fudicata—Lisviation Act (IX of 1871), 
Beh. II, Art. 129. 
a suit instituted against в widow to 
recover ion of immoveable property, & ground 
of defence as to the invalidity of an adoption was open 
to her but was not raised, she must be held to have 
raised it and the ion as to adoption deemod 
to be res judicata any subsoquent suit betwoen 
the reversioners to hor husband's estate and the 











&lieneea. > 
Under the Limitation Act of 1871 it was imperative 


that a suit for the reoovery of immoveeble 

which involved the displacement of an adoption 

bo filed within. 12 years from the date of the adoption 
or at the option of the plaintiff, from tho death of the 
-adoptive father. 

Where, therefore, а suit to set aside an adoption 
open to & widow ів not brought within tho period 
of limitation, a reversioner or any other member 
interested to dispute the validity of the adoption 
cannot flle a suit after the period of limitataon is over, 


as the of suit cannot be revived. В, VEwxona 
Row г Tuuxia Natarasa Cuxrrian, (1914) М. W. №. 
908 109 


——————— Widow, «when can adopt to 
her deceased husband—TWidows of two persons, ache- 
ther oaa adopt same persos —Keidence Aot (I of 
1872), а. 94— Docwment not exclusively relied upon 
—Admiseibility of oral evidence 
A widow can adopt a son to her late husband only 

when aho has been authorised by tho latter to make. 

the adoption, or possibly where her late husbend's 
kinamen assent to the adoption and there has boon” 
no express or implied prohibition by her husband. 

^ It is not competent to the widows of two persons, 

even if brothers, to take the same person in adoption, 

either at the same time or at different times. 

Where it that & certain Hindu and his 
branch of the family left their ancestral home in 
Bikanir and settled down in Delhi- 

Held, that succession to their must be 
determined (in the absence of any that they 
were governed by some family custom) by the 
principles of their pefsonal law. 

* Where Ње plaintiff put in а certain document of 

which the was found to be "absolutely 

plain and unam ош” h bus the plaintiff himself was 
spo partyeto i the document and did not rely upon it 
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exnluslvely as establishing his title to the property and 
the plaint as well as the plaintiff's statement before 
the framing of the issues were very vague: 

Held, that under tho circumstances the plnintiff 
was not debarred from ndducing oral evidence in 
snppori of his contention. Р, Gopi Kisuax v. Gori 
Kisuxx, 27 P. W. R. 1916; 67 P. L. R. 1915 704 


Allenation by «xcle and mother of 
a minor acting as his guardias— Minor and his uncie 
members of ам undivided Hindu fasmily— Mother not 
the legal guardiam— Lwwitation Act (IX of 1908), 
Bch. І, Art. 44, if applicable. 

Where & minor and his unole were members of 
an undivided Hindu family and certain joint family 

property was sold by the uncle and the mother eof 
the minor, who was put forward as his guardian: 

Held, that, as the undivided paternal uncle was 
the guardian in law of the minor and not the 
mother, & suit to set aside the sale would not fall 
under Article 44 of the first Schedule to the 

Limitation Act Ж.  KATHAPERUMAL THNYAM v, 

Raxarixea TusvAx, 17 M. L. Т. 188 695 


——Ancestral property — Pro. 
porty ancestral qua grandson if it deceends to son 


393 
—— —— Daughters—Daya yebhags Bohool— 

Survivorship—Limitation Act (IX of 1008), « 28, 

Sch. I, Art. 141—Applioability of Ж. 98—4Adverse 

possession —Eatiaguishment of title. 

A Hindu governed by the Dayabhaga school ab 
his death left two danghters (his heirs) and & daugh- 
ter-in-law, widow of a° pre-deceasod son. 
daughter-in-law took жуген күтү 
exclusion of the da who wore living at their 
husbands’ houses. The possession continued for 
more than 12 years: 

Held, that the possession of the daughter-in-law 
was adverse and that under section 28 of the Limita- 
tion Act ft extinguished the right ofthe daughters; and 

that the survivor of tho two daughters came in 
op the death of her sister within 12 years of 
tha suit, not by way of inheritance as reversionor, 
bat by right of survivorship, and oo nily 
Article 141 of the first Bchedule of the Limitation 
Act would not apply. C. Baonmixpua Кізнова Dar 
т. Баға Kant Onvoxwesourry, 18 О. W. №. 904 














— DebDt—son's liability to pay monay due 
under trndemaity bond of his father—Dedi not tainted 
roith tmmorality—Liability of ancestral property їн 
hands of son 

Tt is the pious duty of a Hindu son tò pay the money 
due under an indemnity clause provided ina sale- 
deed, not tainted with immorality, eaegnted by his 
father. The ancestral property in ihe Rents on ofthe 


воп is liable to discharge the debi. A. Raamnv- 
NARDAN PRASAD г. Оншы Raw t95 
—-Impartible zemindari — 





Maintenance allowance, whether charge — Intention of 
paitiee—Heir taking аз dones Hinder а gift- Santha- 
thi Poramperayai—Annutty im nature of personal c 
estate—Asignment of hsir's rights. 
Where a suit for the recovery of a certain 
semindari was compromised and the plaintiff 
to receive a aum of Hs 700 monthly for himself 
and his heira from the then and fniure holders of 


^ 
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the semmdarı and on the allowance fallmg into 
arrears, the son of the grantee iustituted а suit 
for the amount and obtained а deoreo, but the 
decree was held to be not executable by his 
heirs who were referred.to a regular suit, which was 
duly ht. 

Held, (1) that the grant was chargeablo on the 
semindais and enforoesbhlo by tho descondants of 
tho original grantee; 

(2) that the fact that the defendant took tho 
ostate as a gift from hus fethor did not take 
away the liabllity which would have devolved 
on him if ho had suooeedod to the property as 
son and heir; 

(3) that tho words "Santhathi parampara pai" 
clearly showod thet the annuity was intended to 
be descendible to the heirs of the grantee generally 
and notlimited tohis lineal descendants. 

Per Beshagrri Aiyar, J.—The of the grant 
makes the grantor’s heirs li&blo for all time to 


como, 

No spocial language is necessary to create a chargo, 
it depends upon the intention of the parties, and 
in the present оа the maintenance allowance 
made payable under the doed of compromise was 
Intended to be a chargo upon the semindari. 

Tho principle that whero property is given by 
Will to so person who would otherwise be entitled to 
it as heir the character of the property is not changed, 
is also gpplicable where the transfor is inter vivos. 

Per Wallis, О. J.—The is analogous to main- 
tonance allowances payable by the proprietor of an 
impertible estato to the junior members of his family 
for maintonanoe, which aro not deemed to be charged 
on the ostato as a whole. 

Tho words used aro not sufüciont to impose a 
charge on the sexumdaii, but merely oreate an 
annuity in the nature of а porsonal estate that may 


be made descendiblo in the same manner as real ` 


estato. 
Whore the heir of a da poreon exeouted & 
deed in favour of another which, reciting that 
there was some question whether he or the other 
person was the next reversioner, provided that in 
consideration of a payment of Ra 1,000, the former 
should give up in favour of the latter his claim as heir 
of the deceased and allrights connected therewith 
and that the latter ahould onjoy the estate with all 
tighta of ownership and thas the exeoutant and 
his heirs should have no claim to it: 

^ Held, that this was a valid transfer of the heir's 
righta, which accrued to the transferee and could bo 
Jawfuly enjoyed by him. M. RBusansyuswiana 
posar т. BUXDARAPANDITASWAXI Тиш, 27 M. L. J. 


———-- —- JoInt famllIy-—Aliexatios by mana. 
ger — Adwlt oo-pasoeners, when bound by alienation 
by managor—Coneent, impliod—Co-parcensr nut 
benefited by transaction effectgi by other oo-paicener, 
not bound by transaction. 

No alienation by one co-parcener, even if he is а 
managing шоюёег of the joint Hindu family, will 
bind tho othor adult oo-parcencrs, unless their con- 
sont to the alienation is elther expressed or may be 
implied from their conduct, 

Consent to an alienation would necessarily 
be inferred where а oo-paroener pith fall knowledge 
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of all the facts takes possession of and rotains that 
which has been purchased with the proodbds oféhe 
property alienated. > , * э 
A o er not benefited by & transaction 
enterod into by the of the joint Hindu 
family oan plead that he is not d by that, 
transection on tho ground that he derived no bonefit 
_ from ib and that it has not been entered into for an 
legal necossity. О, KANTA ә. BHAGIRATH, 2? О. L. J. 
80 М 517 


———-————doint famlly—Family busnes 
carried on—Debt contracted for family bwsinesm— 
Creditor not bownd to snquire as to purpose of loan 
—Hanager, implied authority of. E 
Where a joint Hindu family carries оп а businBza 

or profession, and maintains iteelf by moans of it, 

the member who manages it for the family has an 
implied euthority*to contract debía for its purposes, 
and the creditor is not bound to inquire into tho 
financea of the business, as long as that business 
forms the purpose of the debts, in order to bind the 
whole family thereby, because the power to contract 
debts is incidental to the carrying on of the business, 
from which the family derives ite means of subsis- 
tence and support. О. Basa Dix v. Bananas 567 


——— -———,‚ manager of—Family arrange- 
mont—Minor—Alutation pr oceedinge—Registi ation, 
thether necessary. 

Under ordi ciroumstances and in the &beonoe 
of ‘fraud or usion, the managing member of & 
joint Hindu family is ontitied to transact tho business 
of the joint family and represont the mombors of it. 

A family settlement como toin a mutation pro- 


cocding and creating mghts in immovoablo property 








doos not roquire registration, А. Daya BHANKAE Т. 
Пов Lar, 18 A L. J. 21; 87 А. 105 

— — М menmbor, repro- 

sentation by, whethor on behalf of family 795 


— Maintenance, og: cement embodied 
ta deores or order, effect of —Üompromise affecting 
tmmoveable property neither registered wor inoor- 
porated in decise, value of—Agreement creating 
future interest in favour of wuborn persons, whether 
valid. 

A com affec immoveable perty 
cannot be given effect to, if it is neither ahi 

nor incorporated in a decree or order of a Ооп. 

' An emount provided as maintenance fora member 
of & family does not lose its character of being 
increased ur decreased under& change of circum-» 
stances as è maintenance allowance by being embodied 
іп an instrument ora decree. ` 

Anagreement which creates a future interest in 
immoveable property in favour of persons unborn, 
imposes a restraint upon alienation contrary to the 
prinmples of Hindu Law and is, thoreforo, invalid. 

M. VENKA1ADPA МАТАМІМ VARU C. ТШ ММА Navan 

Vasu, 27 M. L. J. 666; (1014) M. W. N. 900 379 


—— —— Nattukkottal  Chetties — 
Pamüy property and trade assets, whether distinct 

Iu the спев of Nuttukkottai Chethes, thoir ау 

property should be treated as trade saset aud по * 

ion should bo between the familyspro- 

perty and the trade assets, MI. CnuasrERND Bank 

v. VELLALAPPS Ониттт, 87 M. L. J. 854 376° 
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Partitlon—dgreement to dicide 
tfcome Baly, whether estopa division by metes and 
bounds—Pisa of impartibility, how maintained— 
Agreement to divide. conclusive as to status. 

Tho plea phere DUET of & semindan can 

e succeed only if the parties prove that such a custom 








ofisted in the family before the family aoquired the . 


semindarı lands. A provision in s deed between the 
thembers of family that only the income of the 
gemindari is (o be divided does not estop them from 
claiming a tivision by metes end bonnds- suchan 
ment is not binding on the other members of 
family, as it is oppoeed to the ordinary incidents 

of joint property, 

Where a deed recites that there із по community 
of property or interest-besween the parties, it 
operates asa final deed of division and no Court 
should go behind it M, Мотнұвамі NAICKHB г. 
Мотнокамі NAIOKRR 





—— Btatds—Intention to divide 
—Presumplion when. оне co-parcens) divides. 

If the male members’ of & joint Hindu family 
wish to become divided in status they are at liberty 
to agres to do so, and on their so agreeing, they 
become divided in status even though the properties 
are not actually divided between them by metes aud 
bounds, A definito and unambiguous expression even 
by ono member of his intention to separate himself and 
onjoy his sharo in soveralty may amount to separation. 
A definite partition of properties by metos and bounds 
ia not essential to constitute & definite division m 
status botween co-peroeners. The presumption, when 
one of several oo-paroeners booomes divided, is that 
tho others also bavo booome divided in status. М, 
BarxgiSHNA Мсрагіла c. Ragu Mupatiar, 16 М.П 
T. 610; (1015) M. W. N. 17 7 





——— — —- Suc cession—Lend held on service 
tenure— Rent-free grant 720 
— — —Mitaksharea School —Brother' s 

' widow emcludes first oowsim. 

Under the Milakshara School of Hindu Law the 
widow of a brother would be the next reversioner 
in preference to the first cousins, 

The only essentials of a good legal acceleration 
aro that it should be to the next in reversion and 
that it should cover the whole life-estate. No 
odhsent of reversioners is needed, still less any 

roof of necessity. В. Basamaaupa NAGAKGAUDA г. 

ASANGAUDA Dopaxaaups, 18 Bom. L. Н. 099; 157 
Can —— Biglt of oonvori's sou io 

Inherit—Exolnaion of kefir under Muhammadan 
` Law--Barden of proof—Adniission on point of law 

—QOsale Disabilities Removal Act (XXI of 1860), er 











— 


———- Tem ple@—Moraikar or tura archaka 
and miras archaka, rights of, to perform new pujus— 
Navavaransa puja, what 13— T» uétee, right-of, to hare 
new pujas and archanas performed by miras mchaka. 
Trustees of Hindu lemples will be acting contrary 

to their duty if thoy refuse to acoopt voluntary 

contributions offered by devotees for the performance 

eof new pujas and fostivals, provided they are not 

4 with the object of the institution and 

the necessary funds аге ‘forthcoming from the 
devotees. А 
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Non-maakar (non-turn-holder) archakas aro entitlod 
to perform for their chenta special acts of worship, 
such as navaviana puja, without prejudice to tho 
mamool worship being performed d the usual 
hours by the m«railars or the turn-holders. 

Per Sadasira Aiwar, J.—Archana is not distinot 
from puja and is п portion of it; the latter isa 
general term meaning ceremonial worahip, the farmer - 
term being applied to the placing of pure leaves or 
flowers on the idol during the course of recitation 


. of the names of the god or goddess, as the case may 


be. A:chanam ia connected more with vocal respect 
and preise and pxjamam with mental altitudo. 
Naveverana puja is one in which tho saktis of tho 
five ordinary aspects of the god (Brahma, Vishnu, 
Radra, Boia and Sadasiva) and the four higher 
aspects (Bindu, Майда, Saltiand Віга) are wor- 
shipped. M. AXBITHESWARA PANDITHAR v. Моно. 
aappa Ouxrraz, 2 L. W. 127 886 


———— —WIdow,  alhexatis  by—Su by 
remote reversioner for declaration that it toas not 
binding on reversions) e—Bateni of seveisionai y heirs 
right to bring such suit—Reverswnary heir's failure 
1» one sust doos not precludes him from suing agam 
1^ respect of subsequent alienation, 

The right to bring в suit fora declaration that 
a conveyance by a Hindu widow is only good for 
her lifo but is not good as an absolute oonvoy- 
ance of the property thereby dealt with agpinst tho 
reversioners of her deceascd husband, is limited, 
and, ns в general rule, belongs to the presumptive 
reversionary heir. But if the nearest reversionary 
heir has precluded himself ip some way by his 
own act or oonduct from suing—aos by collusive 
action with tho widow — a reversionor іц а more re- 
moto dogree may bo allowed to р оьосиіо such в 
auit, 

The presumptive reversionary heir of a deceased 
Hindu, who failed in his action against the 
alleged widow of the deceased for possesalon of 
the left by him, has not thereby pro- 
cluded himself from again suing the widow fora 
declaration that & conveyance made by her after 
the former suit was only binding for ths period 
of her life, and, consequently, & reversioner in a 
more remote degree has no right to bring sucha 
dec xut. P.C. Juaxpu v. Taxir, 19 О. W. 
N. 197; 17 М.І. T. 10, 21 O. L. J. 26; 2 L. W. 118; M7 
Box. L. В. 44 37 A. 45; 28 M. L. J. 458 892 
———— s alisnation by— Legal neces- 

siy—Onus probandi—Consent of reve sioners-——- 

Allostation by uearest contingent severnioner, effect 
- of—eidence of convent. è 

To bo valid па against the reversioners, or to 
affect their reversionary righta, & charge ted 
by а Hindu widow or an ahenation by e 
her oan be supported only by proof aliwasde that 
such debb was contracied ог abenation was made 
for valid and legal fecessity, and the onus of 
cateblshing such necessity reste heavily on the 
person who claims the benefit of tmansections with 
& Hindu widow or other females taking similar 
ostates. The roquiroinonts of tho law as to valid 
and legal necessity may, however, bb fulfilled by 
proving the consent or concyrrence of the rever- 
sioners to or in the transactions, But the mere 








е 
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attestation by æ relativo oven though he might be 
the solo contingent revorsioner, door not nooesserily 
import  oonourrenoe. When n stringent cquity 
arising out of an alleged consent by the rever- 
sioners is sought to be enforced against them, such 
consent should not be inferred from ambiguous 
acta or be supported by dubious oral testimony, 
but must be established by positive evidence that 
upon an intelligent understanding of the nature of 
the dealings they oonourred in binding their 
interests; and the kindred in such case must 
Болар mean all those who are likely to be 

in disputing the transaction, or at all 
events there should be such a oonourrenoe of the 
members of the family as suffices to raise a pre- 
e sumption that the transaction was a fair one and 
one justified by Hinda Law. Р, С. Hani KisHEX 
Внлалт v Kasur Parsuan Sinan, 17 M. L. T. 115; 19 
О. W. М. 870, 13 A. І, J 223; 21, W. 219, 21 C, І. J, 
225, 28 M. L. J. 565; 17 Box. І. В. 426 674 


——— — — WdOW, decroe against, when bind- 
ing on гетегвіопега —Compromise decree— Limita- 
tion Aot (IX of 1908), Sch. I, Art. 141—Adverse 
poesession— Thak and survey map, presumption ге. 
lating to 7 954 

—— ——— Pious obligation to pay her 

husband's "debts, whether applicable to debts 18- 

pudrated—Agresment by husband on oertain oondi- 

tions @ reconvey within certain time property 
purchased—Conditions not fulfilled —Hwusband dewy- 
ing obligation to ra-comwosy — Widow, whether bound to 
fulfill the agreement—gAlionations by widow upheld— 
Legal necessity. 


In 1880 A sold his property to R, who passed 
& conten eous agreement to re-oonvey it to the 
vendor, if the latter paid him Hs. 100 every year for 
six yo&rs. Во matters stood till after the death of R. 
In 1888 his son D was sued by the representativos of 
A, The suit took the form of a redemption suit, and 
ho, in his written statement, denied that the agreement 
had been complied with, -or could now be enforced, 
and at the same time alleged that the transaction was 
not = mortgage. The defence succeeded and the 
suit was dismissed In 1804 after the death of D 
his mother, who was in life enjoyment of the estate, 
was in sued for redemption. The suit again 
failed as barred by the rule of res judioata, Bhortly 
after this the widow sold the property to the repre- 
sentatives of A 

Held, (1) that the widow was under no pious 
obligation to do for the last male-holder of the estate 
what he had emphatically declined to do for himself; 

12) that the alienation was not justifiable and 

not to be sustained against the reversioners 
8) tut the only solid ground upon which aliene- 
“tions by a widow are justified and made good against 
revefsionors is legal necessity. В. Buacwart 
BHasxaz v Nivgirtr Вакнлв ем, 16 Box. L. В. 788; 
89-B. 118 356 


Hindu Wills Act (XXI of 1870), s. 2 
: 739 





Hire and purchase system -8eving 
machine purchased on instalment system—Snit for 
return of machine—Non-payment of instalmenta— 
Limitation ° 637 
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Hund! peyablo after certain poriod— Days “ше 
— Dare of maturity 


° 
Husband and wlfe- Liability of husband" for 
sniaappropriation by hi» wife. 
. А husband is not liable for the acis of mis- 
appropriation committed by his wife during the 
course of hor serrioo which he had allowed her fo ° 
take up. А. О. Simpson v. Mas. E. Васнмам, 18 A, 
І. J. 56 622 


lJara—Non-payment of rewi—Possession without 
payment after eapiry of lease —Linutation—Assexs- 
ment of rent. e 


Where &oortnin Mousa was given in ijara tothe 
predecessor-in-title of the appellanta who exo 
а tank there with the permission of the superior 
landlord and did not pay any rent therefor even 
after the expiry .of the lease, on в suit for Laas 
poasesaion ог in the alternative for sssesament 
of rent: 


Held, (1) that the ijara constituted & good answer 
to the plea of limitation; ч 

(2. that the appellants should be treated ая rutyats 
holding at flxed rates. С. ALAB-UD-DIM v BramxpRa 
Kishore МантктА BAHADUR. 3I 


Immoveable property—Growing crops 


935 
Impartible estate, alionabflity of 982 


Impartible zemindarl; Ses Hows Law. 


Improvement, right of tenant to claim oom- 
pensation for 381 


Inam-—Serrice inam—Title-deed ın grasies's name . 

-—Serrices connected with tomple—dlienation by 

grantee-—1 cust oe! suit for possession, maimtamability 

of. ы 

The title-deed for an mam arginally granted to 
a dancing woman for performing certain services in 
а temple was issued in her name by the Governmont. 
She subsequently alionated the iam. Tho services 
having been neglected, the trustees of the templo sued 
for possession of the inam: 

Held, that tho smt by the trustees was not main- 
tainablo. BM. Marra SARAYYA v VRPPABATHI VYDYA- 
мАТНАМ, l L. W. 400, 27 M. І. J. 67 163 


Incorporeal right. 5» Артдан Possue- 
SION. * 


Incumbrance-—Sale for arrears of revenue, 
effect of 288 
——————— oreated by tenant, effect of, upon * 
landlord. See Bxxoar Taxaxor Aor, s. 86 (6). 


Inference—Landlord and tenant—Rent-free title 
—Poseeexion for long serios of years without pey- 
ment ‘of rent—Absence of proof of having been 
ever realized— Inference 12 

Inherent Jurisdictlon—Fraudulent decroo, 
setting aside of—Oourt, power of—Remedy— 
Review—Civil Procedure Code (Act V of 1908) s. 
151, O. XLI, r. 19 И 628 


Inherent power- Decree, whether сап b^ 


modified 139 
m, exercise of—ftsy of suit— 
Abuse of process of Qourt А 455 


1080 


Inheritance. Bee Оптом. 


«clc = В some heirs of *decensed person 
againgt strawger— Their claim limited only to extent 
of their mos rmdividual shares—Esoppel—Evidence 
Act (I of 1872), s. 115. 

Where sdme f the heirs of a deceased person sue 
te get possezzion of the deoeased's property, they 
gro restricted to their own individual shares if such 
shares can be ascertained, and they have no right to 
recaver whole of his property even if the remaining 
heirs have distinctly ГРИ to make any claim. 
This rule equally applies whether the contest is 
bétween two seta of the reversioners, or reversioners 
and a stranger who is unable to establish any prima 

right at all. 

d heir is not estopped from claiming the rest of 

the property of a deceased person in the hands ofa 


stranger reason of his ing from him 
(stranger) а small portion of t property, Р, 
Вота Sinan v. Lat Вімен 565 


Injunction—Mortgagor and mortgagee, rigl.t 
and liability of—Mo , right of, to oe 
rent of tenant—Reduction ‘of mortgage-do nit 
for declaration and injunotion, maintainability 65 7 


M dM Conk to ee 
— y suit for— Plaintiff uhat has to sho to 
succed iw such a case—-Purchaser of lesses’s right 








pen back water, right of—"Insiroke and cutetroke”, 


meaning of— Instrole, right of, chen esercisedi.—Fraud, 


, grownd for $njuncthon —Support, right of. f 

À man who seeks tho aid of & Court by an 
injunction must show that the act complained of is in 
fact a violation of his right or at least isan aot 
which, if carried into effect, will necessarily result 
in a violation of the right. The mere prospect or 
apprehension of injury or the mere belief that the 
act complained оѓ may or wil be done is not 
sufficient. 

In order to sucoeed in snch an action the plaintiff 
must show astrong case of probability that the 
apprehended mischief .will, In fact, arise. 

The plaintiff must show the existence of an 
intention on the pert of the defendant to do the act 
complained of; but direct evidence of such intention 
máy be unnecessary, if в man insistson his right 
to do or begins to do or threatens to do or дітов 
notice of his intention to do an act which must, if 
completed, give a ground of action. 

* Where, therefore, & purchaser of the hts of a 
lessee of a оов! mine claims the right to take away 
the entire coal, the Court is competent to grant an 
injunction if it iz established that what -the purchaser 
asserts he has a right to do, would oonstitute a 
breach of contract between the leasor and the lessee. 

An owner of a lower mine must, if he wishes to 
guard against tho natural flow of water fram the 
mines of his nei have & barrier in the upper 
part of his mine to pen back the water and the lezsee 
of such a mine may be held liable for any damage done 
by breaking down the barrier between the mines. 

* Itis, however, not obligatory upon the lessee to 
leave a berrier of coal merely to prevent communi- 
cation with adjoining mines end, therefore, where the 
object of plaintiff i only to prevent communication 
on irngunction cannot bo ened, 
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Tho right of iustroke is the right of oonveylng 
minerals leased to the surfnco through a pit or 
shaft in ап adjoining mine; it is the converse right 
to that of ontstroke, which is the right of conveying 
minerala from an adjoining mine to the surface 
through a pit or shaft in the mine leased. 

A lessee in prima facie entitled to work by instroke, 
but not by ontstroke, 

Where it oan be assumed that the lessee has the 
right to work hy instroke, he cannot be permitted to 
exercise that right fraudulently to the detriment of 
his lessor but where no freud is established, an 
injunction cannot be granted. 

Prima facie the owner of the surface has a right 
of support and the lessee is not entitled to work the 
mino зо аз to cause п subsidence, and an injunction 
will be granted if the Court is satisfied that injury is 
imminent and certain to result from tho defendant's 
acta or where the defendant claims the right to do 
acts which must inevitably cause subsidence. С, 
RAMJAS ÀGARWALA v. Вазо Monan, 20 О. L, J. 538 
19 О. W. М. 857 244 


——— s temporary —BExeonution prooeedin 
Bait to remove obstruction Se 

q—— , temporary, grant of, when allowred— 
Hat, right of holding on fimed days—Interforence, 
tohen restrained, 

Under colour of a tem injunction a Court 
cannot be asked to give the relief which forms the 
cause of action in the suit. 

But where the defendants put forward a claim of 
right which is incompatible, with ihe right upon 
which the plaintiffs sne and where it appears prob- 
able that the claim is sought to be exercised in & wholly 
unn manner upon motives of spite and ill. 
feeling, the Court will interfere injunction. 

A party is entitled to hold e hatin his own 
village on any day he likes subject to his committing 
no offence against public tranquility, but where by 
holding в hat on particular days he violates the legnl 
rights of the other perty to hold his hat on those 
days, he will be restrained from holding his hat on 
such days. C. BRoJsxpRA Kisuogm Ror CHOWDHURY 
v. ABDUS Ворнак ÜHOWDHURY 6 








In parli delicto, mle of 1008 
Insolvency, notice of, cffect of 102 
Intention- Conduct of parties 471 


Interest, high rate of—Powers of Courts 715 
Mortgage—Conditional rale—No inde- 

pendent covenant for payment of interest-—Post 
diem interest allowed 616 


— —— — payable on Канбай amounts =| 937 


——  — —, penal—Oourt, power of, to grant reliet—® 
Penal stipulation as to interest, test of— Unoon- 
scionable or extravagant bargain, how determined 
—Biipulation far accelerating payment, wher Bre 
—Domina&on of Will—Undue inflgence 

, rale of, sipiulated tn morigage-bond— Period 
goes. date feed for payment and date of realisation 
— Interest, at what rate to be allowed. 


A deoree-holder in a mortgage scit ів entitled to 
recover interost athe Court mte fer the pericd 


® 
e ~ 
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Interest—oonold. 
between the date fixed for payment and the date 


of realization of the money, nnd not atthe rate . 


atipulated for in the mortgnge-bond. С, RBanrazaDa 
Sıxan v. Hazan: ВАНО 52 
640 


Interlocutory order—Rovision 
Interpretation—Rnactmeuts rogulating pro- 
ord ! 825 


—— — Of covenant - 800 
4 —— — — ——-of Statute—aAct, whether re- 


trospective 
-—— Fiscal enasiment 731 


Inventions and Designs Act (V of 
1888), 88. 20, 29 (4)-—Injringemént— 
Rifence-— Want of subject-matter— Want of novelty 
—Difference between Acts of 1888 asd 1911—Eaglish 
and yum Law—Pateais and Designs Act (II of 
1911). 

Under the Inventions and Designs Асі of 1888 a 
defendant in an action for Infringement is allowed to 
set up by way of defence all the grounds on which the 
grant of the patent oould be opposed, grounds whioh 
are to be found in section 20 of the Act. A defendant 
1s not allowed to set up the defence that the invon- 
tion was not new, unless the defendant or some 
person through whom he olaims has, before the 
date of the delivery of the application for leave to 
flle the spécification, publicly or actually used ап 
some perta Ф British India or of the United 
Kingdom the invention with respect to which the 
privilege is alleged to have been infringed. 

The Indian Acts do not,intend, as in England, 
thet there should be any separate defence to tho 
grant of a paient on the ground of want of 
subject-matter as distinguished from want of novelty. 

The defendant cannot reise the defence of want 
of subject-matter as disti from want of 
norelty and the restrictions imposed by section 20 
(4) are binding in both oases АП the statuto 
grounds for opposing the grant of а patent, wh 
can be pleaded in answer to an action for infringe- 
ment of a patent under the Act of 1011, ommnot be 
pleaded ina suit instituted before tho Act, as it is 
not applicable, М. Внатниат BUNDARARAYAN о. Кор. 
ровамІ Irar (1914) M. W. N. 817; 87 AL L. J. 578 


998 

Issue - Jurisdiction— Res ite hee 
1 

— — , object of framing of—Judge, discretion of — 

Tesus, when not necessary—Failure to frame——Krror 

of law. 

Where & Judge considers that the determination 
of an "issue is necessary for the right decision of 
& suit, itis his duty to frame such an issue, bui 
where it is enot necessary to frame the iasue he 
does not err in law іп not framing it. C. GigpHaR 
Das v. BrrARAM NAIK 578 


whether property remitted -*8uit for redemp- 
tion — Wheat should mortgagor prove 35 
Joint decree. Ses Exacuriox. 

Joint family. See Нтхро Law, PARTXERSHIP. 
Joint prom sors. Ses Оонтваот Act, к. 48. 


Promisee's discretion to suo 
some or all e 
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Joint tenancy. 8e OONTRIBUTIOX, 
Joint trlal—Assoointion in samo offonco 


Public Gambling Aot (III of. 1807), 


as 3 and 4—Keeping gaming house and bein 
present in it—Offenoo 844 
. * 
813 


Judicial orders, construction of 


Judicial proceeding s—Rogistrar of Presi- 
dency Small Cause Court, inquiry by, asto servios of 
summons, whether sudicral füg—-Ppwer to 
grant sanotion—Oaihs Act (X of 1873), s. 18 O0mis 
sion to administer oath or affirmation, effect of. 


As the Registrar of the Presidency Small Oense 
Oonrt is authorized to decide the question of 
services of summons and is, therefore, entitled to take 
evidence, the i before him in such 
matters aro in the nature of judicial proceedings 
and he is competent to frant sanction for prosecu. 
tion. ` 

An omission to administer an oath orafürmation to 
& deponent is ап` irregularity. which is cured by 
soction 18 of the Oaths Act, Йй 

aC. Ban Omawmpn'e. Tagmax Матн Варно, 18 О. W 
AN. 1823; 16 Or. L J. 151 215 


Jurisdictlon—aAbnuse of process of QOourt— 
Stay of suit —Inherent power 455 


- — Oriminal Prooedure Code (Aot V 
of 1898), ss. 88, 880, 480—Attachment under s. 
886—Revision incompetent—Olaim, dotermination 
of Criminal Oonrts, jurisdiction of 550 


————— Oause of action arising in part 
| 129 

—— —— — Decree, interpretation of —Yillage, 
entire, division of—Jurisdiction of Revenue Courts 

— Partition of house—U. P. Land Revenue Aot 
(ПІ of 1901), ва. 206, 113, 118—Objection aa to 
jurisdiction not taken, effect of 543 


y determination of on ground of 
s as 

















in convenience 
—— —Dispute likely to cause breach of 
the peace not mentioned in notioe—Pmriie& aware 
—Magistrate —Hevision 848 
——— District Registrar, whether Oonrt 

154 


Document not in existenco—High 
Court, power of, to give opinion 501 
s Beclesiawical and Омті, in Lower 
Burma—Civil Procedure Code (Act V of 1908), s. 9 
— Kathanabeing. 
The Civil Oourts in Lower Burma have јогів- 
7 diation to entertain and try suits of Hoclesiastica - 
nature. ` 
~ The Government has recognised the authority of 
kathamabaimg in Upper Burma, but not in Lower 

















Burma. Ls B. WISAYA v. Zaw Ta 112 
———~ Enhancement of rent—Special 
Judge—Appeal 446 


—— — —— Ondh Rent Act (XXII of 1885), s. 
" 107H—Groves brought under cultivation — Hilo 
tasfa, land held  aa—Under-proprietary ГҮ 





94 accrual of —Presumption 


1082 
Jurisdiction—oontd. 


-y ——— Dnprisonment. 
Magistrate is not ge beg to impose a sentence 


К едан: to take effoot in oontinnation of a 
period of sentence which the nocused is undergoing 
in defui of furnishing sufficient security М: 
GaxpmLLA Ваморо, In ге. (1914: M W. N. 500, 
16 От, L J 187 201 


— — Maintenance —Buit based on agree- 
menj-Olaim nob made by miaintenanoeho g 





ы ——— Matorial irregularity —Hovision 
Е 629 


Mutation—Mamlatdar holding in- 
quiry, whether Revenue Court—Reocord-of -Righta 
— Production of forged Will — Banotion to pro 

——— Notice, whether necessary а all 
suits against Beoretary of Btate for India ın Goun- 
cil—Diztrict, meaning of — Acquiescence in jurisdio- 
ion, wheth r presumed from defendant's failure 
to apply for trensfer 232 


—— Order under в. 144, Oriminal Pro- 
cedure Code, directed to public at large—Opers: 
tion not confined to particular place 46 

c ———  Pre-emption decree—A pplication 
for extension of time for payment 419 


Provincial Small Causes саси T. 
IX of 1887), в. ?8— Bengal Assam ап W. Р. 
ТЕ, о Act (ХП of 1887), в. 18 751 


Bengal Tenancy Act (VIL of 1885) - 
under—Question of title, whether 
106—Oivil Oourt 


883 


Record-of-Rights, when to be qnos- 
tioned in Oivil Oonrts—Zsmindar or other proprie- 
tor — Suit for declaration of title in a share of a 
shikim ghatwali khorposh grant, whether cognis- 
able by Civil Court : 5 


—————— Res judicata — Conduct of party 
to be bound by res 3«dicata—Previous de Sd 
when conclusive between parties 9 


—————— Small Cause Court—Suit registered 
as ordinary suit—Tried as Bmall Cause Court «uit 
—COwil Procedure Code (Act V of 1008), О. ХІРІ, 
т. '7—Reference to High Court— Discretion —Decision 
oa merits. 

A suit valued at Ha. DO was instituted in the Court 
ofa Munstf having Small Cause Oourt power only 
ор ію Ba 50. It was red asan ordinary suit 
but was tried subsequently as a Small Cause Court 
anit by the successor of the former Nunsif who had 
Small Cause Court power up to Ва. 100: - 

Held, considering the merits of the cease, that it 
was noi a fit case to direct that the suit be re-b 
in the regular form, an the ground that the Court о 
Small Causes had erroneously hold the suit to be 
cognizable by it. | | 

Held, farther, that the High Oourt had full power in 
such & case to consider the matter on the merits, so 
па іо do sabstantial а ери putting the 

eparties to the expense of & А 

m А Oourt af Small Causes cannot be expected to 

consider whether the suit before it is опо whioh it 

e 

















— 








s. 100, muit 
determined in mit under s. 
jurisdiction of 
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Jurisdiction —contá. 


has jurisdiction to entertain independently on 
vrhether an actual ploa is not taken to that offect, Ci 
PaRaxESWARI т. Jagat Onanpra Das, 21 C. L. J. 
141; 19 C. W. N. 900 9 


“Succession certificate, rovocatian of 
—Suocession certificate granted by Subordinate 
Judge—District, Judge, whether can revoke— 
Regulation V of 1789—Intestate—Suoceasion —Dis- 
trict Judge, power of 821. 


Ф 
————— Suit between rival olaimants to 
tenanoy —Cognizable by Civil Oourt— Res NIC 
—— ——— — — — —Titlo—13s5ne—-Parties 














——— —— — of Civil Court —Bquitable 
estoppel, whether creatos jurisdiction 11 


— .— 





——— 





Government grant freo 
of payment of land revenue, sale of, in execution 
ofa mortgage decree—Gorernment refoxing sale 
—Snit against Secretary of State, tho judgment. 
debtór and the s t transferee, maintain- 
ability of—Specifio Re Act (I of 1877), в. 42 
—Heering of case on merita, necessity of, before 
granting declaration 354 


— 








—— Ооо right, rolin- 
quishment of, by ex-proprietor— ement, volun. 
tary, validity of —Ex-proprietery termncy converted 
by ex-proprietor into rent-free holding for life— 
Ejectment —Trespeseer — Ondh Rent Act (XXII 

1886), s. 7 A. cl. (4 376 


of Civil or Revenue 
Court—Olaim by one propritor against another 
for establishing occupancy righte—When decree of 
Oiri} Court cannot be registered in Revenue Court— 
Return of plaint—Puajab Tenancy Act (XVI o 
1887), ss. 77, 100. 


Amit by one of the proprietary body against 
another for declaring that the former is the occupancy 
tenant of land belonging. to the lattar falls under 
section 77 (8) (d) and is consequently triable only by 
a Revenue Court ТЬ is immaterial whether the 
dispute hns arisen out of partition proceedings about 
the land. When a suit of this nature has been decided 
by a Mansif having no Rerenus powors his dearee 
oannot be registered as that of a Revenue Court by 
the Ohief Court. The ordinary course in such & caso 
is to return the plaint for presenting it to a competent 
Revenue Court. P. Kiera Raw г. Kiera Raw, 156 
P. W. R. 1914, 282 P.L. Е. 1014 89 











Saas Mortgage with" posses- 
sion——Landloid and tenant, relationship of-—Second 
appeal—Finding of fact. * 


e. 
A, finding to the effect thab a cortain porson is 

the mortgagee and has paid consideration of the 

mortgage cannot Be challenged in second appeal. 


The mere fact soas a and is mortgaged with 
smion and the mortgagors hóld it under the mae 
does not create the rel&donship of landlord 
tenant, and consequently а suit for poasession: 

of such a land is pognixable a Oivil and not by 
a Revenue Oouri. P. BHADI Bae v. Анмир Kuan 
168 P. W. В. 1gl4 448 


е 
Vlo. ХХҮ+Ї] ` 


Jurisdictlon—ooncid. 


— — of Magistrate to ignoro ac- 
quittal and proosed with case—Acquittal on date 
not fixed for hearing—Nullity 212 


— —— of Smal! Cause Court 

— Suit for accounts —Oonsent of parties. 

A Small Ouse Court has no jurisdiction to 
entertain suita for &ooounts, and consent of parties 
does not give а Court juridiction which it has 
not got. Le В. Авро, KARBAN v. Hur EAD 


of Subordinate Judge 
to hear appesl— —Suft filed in Subordinate 
Judge's Oourt but and decided by Maou 
874 


Jus егі, ples of—Enjoyment of water-course 











—Hight of parson in possession 999 
Kabullat, See LANDLORD AND TENANT. 
"Kallghat palas, Se Осатох, ` 
Karmakar! tenure ` 889 
Kathanabaing, authority of 112 


Kattubad! amounts, rate of interest pay- 
able on arrears of 937 


Kidnapping. See Prat Оори, s. 861, 866. 

Kudivaram Interest. Se Mapais Kevaras 
Lanp Аст, в.®6. : 

Laches. Se Luatatiox Act, б.б, : 

Land En provement oans Act (XIX 

‘orf 1 ), 88. 7, 12—Cartificatea—Sut for 
balance of loan —QCharys оњ land for improvement of 


tohich advance made—Charge, enforceability of-— 
Sale, ralidity af —Eetoppet. 


Boctlon 7 of the Land Improvement Loans Act 


(XIX of 1883) gives various moans by which the 


Collector may, on bebalf of the Government, recover 
the moneys that have been advanced According to 
it tho land for which the odvance is made is a 
security to the Government for the purpose of 
securing the re-payment of the improvement charge. 

Where the cartifloate executed by the Oollector 
at the time of the granting of the loan, and regis- 
tered under section 12 о? Act XTX of 1888, stated 
that for the re-payment of the loan with interest, the 
jimmovoable property specified in tho margin in 
addition to the land on which the improvement was 
to bo made, was hypothocated tothe Government, 
tho Goverumont obtained under tho torms ot tho 
Btntute rend along with tho cortiflonte, & perfoctly 
good charfo on tho land that was hypothoonted by 
the oeriiflento and was entitled to  enforoo that 
charge by sale m the ordinary manner. 

It wotld be wrong to say that because the word 
mortgage was put in the plaint, the rights of the 
Gorcrnment are gone. С. BroRxTABR* or Brats v. 
Lalit Monax Boss ` 391 


Landlord and tenant, agreement between, 
interpretation of—Oocupancy tenant liable to all 
incidences attaching to him as such 385 

: Contribution, right of, fownd- 
ed-on justice, equity and g al conscience — P rincypla— 

Contribution for excess over one's share—Liability 





— 
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опей only to one’s share — Over-payment dd 
defexos—BSui& for comiribwiton — Decree, how "to Us 
framed. - 

-The right of contribution has its foundetio® in? and 
is controlled, by the principles of justice, equity and 
good conscience. It does not arise from contract, 
although it hes sometimes been based on tho thoory 
of an implied contract for contribution supposed to 
exist between parties jointly hable өв contract? , Tho 
principle is that one who has a common 
liability can recover from his co-obligors only for the 
excess that he has peid over his share, and each 
oo-obligor is hable to contribute only in proportion 
to his share of the common debt or obligation, No 
contribution oan be claimed against а person who 
paid more than his share of tho debt. It is not 
necessary that the entife debt should have been 


- satisfied by the plaintiff, bui he must establish that 


he has paid more than his share of the joint liability. 
In a suit for contribution, the itioa of the 
different parties, plaintiffs and defendants, must be 


opie d ascertained: & joint decree cannot be 
made in favour of the plaintiffs against tho defend. 
ants. 


X, Y, and Z are co-sharer landlords, each of whom 
collects his share of tho rent separately, X obtains 
a decree for rent A, B, and О. bimilar 
dooroos are obtained by Y and Z against the mame 
sot of tenants. А satisfles tho decree of I, B that 
of Y, und О thatof % Ine suit for contribution 
brought by A against B and О in respect of payment 
made by him’ to satisfy the decree of X, it is open 
to Band О to plead non-liability on the ground that 
they have discharged a liability which would othor- 
wise linve fallen upon А underthe decrees of Y and Z. 
C. Maruxaixi Desi г, Browmewar BaxxgjEx, 20 
O. L. J. 206 
—— ——— — Ector of tenant from part 
af demised lauda —Abatemént of 16nt—Cause of action 
—Hes judioata—Finding of fact not to be questioned 
ia second appeal even tf based upon eridence on 
remand. 





Wherethe question for abatement of ront had boon 
raised in а previous litigation between the partios 
and by mutual consent it was left open for con- 
sideration by the Oourt, which was quite competent 
to do во, tho matter would not be resjudioaia mo 
subsequent suit for rent. > 

А. olaim for rent, as it accrues due from year to 
yoer, is a recurring claim, nnd to each of such 
recurring onuscs of action, -tho defondant is entitled 
to intorpose lis claim for abatemont of ront. 

The parties in о s00end appeal are поё entitled to 
0611 in on the eccuracy of findings of fact, sven 
if such findings are based upon additional evidence 
taken for the first time by the Court of Appeal below 
on remand from the High Court. 

A lessee is entitled to abatement of rent in pro- 
portion to the loss of lands through eviction by t:tle 
peramount, 

To justify the inforonoo thet-the tenant would 
continue liable for the ontire rent even after such 
losa, there must be a clear and unambiguous pro- 
vision in the lease to that effect. C. Rash MOoHIMEE 
Dassen v. Мағалв Онакрва PAL 

e 
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E LE Кара sever acted он, 
efect of~Land, rights and liabilities as regards, 
whan not affected by kabuliot is respect of it. 

А. аьаа never given effect to does not affect the 
righta and lisbilities otherwise existing with regard 
to the land mentioned init. Ч, Р. В. Н. Maxzr 
v. Uxzao Sinan, 1 O. L. J. 766 108 


—_p~ ——— —— [end belonging to Govern- 
mént transferred by lease—Government declaring 
ita right and granting it to lessor —Determination 

of tenanoy 785 
= —— Lease, land once held under 

—Prosumption—Feazondari issue, weanag of. 

There is & strong presumption that land once 
shown іо be held under & written instrument of 
Joase continues to be held under itas long as it 16 
ocoupied by the same tonant, unless the contrary is 
shown by ovidenoe of & cogent nature. 

The word “farendan” is used with reference to 
tenanta holding under ә private Iandholdor to 
indicate, sometimes, an indefeazible right to hold 
in perpetuity on payment of a small quit or ground- 
rent, and anmetimes any kind of tenure agreed upon 
between the partie В, PARMANAMNDDAS v. ÀÁRDESHIE 
Елш, 16 Bow. L. В. 728 note 512 
Lease of land for purposes 
of building over—Kjectment—Terms of agreement — 
Меге non-payment of 169 effect of—Fexendari, 
meaning of 
A tenant took a pioco of land for building в house 




















thereon ou the condition that во long as tho toads, 


of which tho maid pieco of land formed a portion 
romained in the possession of the landlord, the tenant 
would occupy the land, but when tho wadi ceased 
to bo in the landlord’s possession and the land was 
required, the tenant was to be paid the valuation of 
the house and'to vacate: 

Held, (1) that the landlord whose possession was 
contemplated in the agreement must include both 
the landlord and his assigns, and in the samo way 
the tenant would include his assigns; 

(2) that the tenant could not be ejected accord- 
ing to the terma of the agreement while the land- 
lord ramained in possession of the «cadi and the 
land was not required by any one else; 

(8) that the mere non-payment of rent by a 
tenant, rf the tenancy is not determined, does noc 
give him a right to the property as against his 
landlord. 

The word  "fazendari', even though indicat- 
ing the nature of the rent, does not necessarily decide 
the nature of the tanure which depends upon the 
agreement between the parties. B. Ymsuwawr 
Vieunct Nene v. KusuavRao Baar, 16 Box. L. В. 
720 
— —— — Leuse— Reversionary leave, 

whether can bs grunted — Trustee of devastauam grunt- 

inglease at low reatal—Right of tenani—Improve- 
anoni, right of tenant to claim compensation for. 

The grant of à reverdonary louso ін ulwuyw 
objectiunublo and can be justified only iu oxooptionnl 
cases. 

Where a trustoe of a devastanam, just before his 
retirement from office, granted æ lease for tho long 
рэгұӣ of 40 years, at a time when nine years of the 

š А 
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Landlord and tenant- contd. 


previous lease for the like period had still to run, at 
an advanod of only Bs. 25 a year in spite of the fact 
that there had been materially a very great Increase in 
the price of produce since the date when tho previous 
lease was granted: t 

Held, that, having года а to the prevailing conditions, 
the lease must be deemed to have been granted аі 
an under-value and the tenant was not өп б to 
compensation for such improvements as ho was bound 
to do under the terms of the previous lease. PA. 
MaxNaaLasAwxi Tumvax v. Rasan or Baxsan, 1 1. W. 
1074 361 


——— Malabar Law — Kudima 
tenure—Ejoctment, right of, when arises—Failure 
to perform sercices— Forfeiture—Denial of landlord's 
title, whether sufficient. . . 
The mere denial of the landlord's tatle will not wor 

a forfeiture of that tenanoy. 

A landlord's power to recover the land and to onst 
the tenant in kudima jenmam demises, is limited to 
cases in which the tenant omita to perform tho 
services for the performanoe of which the grant ras 
mado W. THIKKILLATH TARAWAD KARANAVAN v. 
YADAKKA OnaTHIBIKATE Мамоно Nain, 2 L. W.102 
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— c , relation of, proof of—Pre- 
sumption, rebutting of— Burden of proof—Hontal 
agreement, inadmissiblo in evidonoe—Ornl evidence, 
whether admissible m 20+ 
BEEN s relationship of—Jorisdic- 
* tion of Oiviland Revenue Court—Morigage with 
possession—Sooond pppcal—Finding of fact 446 
y relationship of-—Laud- 
lord parting with his proprietary right, whethor 
entitled to soll tenant’s holding under section 66— 
Civil Procedure Codo (Aot V of 1908), О. XXI, rr. 
89 to 98—Court, power of, not to confirm sale 601 
y relationship of—Rent as- 

seesed—Oolloction of rent, failure in, effect of. 

If rent is once assessed on land, faila'e to collect 
16 does not destroy the relationship of landlord and 
tenant which has once been established. О, Р. B. Re 
RaxzsHaAR Dar v. BHYíAMA Комав Sixes, 10 L.J. 
704 102 

















— — o 








— 


———————— — Hentfies — Ulle—Possession 
for long series of years scilhow! payment of reat— 
Absence of proof of rent having been ever realised — 
Inference. d 
Possession oflands for & long series of pan 
without payment of rent, in the abeenoe of proof that 
rent has ever been realised in respect of the lands, 
Jeads to the inference that they are held under a 
rent-free title. C. BigumwpEA Кіянови MANIXYA v. 
Вногвав ORAXDRA Онакваваівті, 200.1. J. 300 12 


— — 





—— — — Sut by former for oject- 
went audtent-Slamp duty paid он опе year's 
rent—Competency of Court to inquire into title— 
Transfer of Property Act (TV of 1882), ве, 58 and 
88 —Moriguge by oonditióual sale ~ Sulo und rental 
путоошоацф ~Dooumont of ovon duto containing an 
undertakiug to re-oon under certain conditiong— 
Deposit in Oourt Набий io reoeive топеу— 
Whbther subsisting relation of landlord and tenant 
affectedeby deposit ~ 162 


. 
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——— ——- Tenancy, permanent or not 
Burden of proof—Question of fact—Tenancy of 
homestead land, created before Tromafer of Property 
act, 1882, transfer ability of. 

In the absenoo of a written instrument containing 
the terms and conditions of & tenancy, the burden 

e of proving that a tenancy із в permanent one is on 

the person who alleges it. 
i one of fact. The 


Such a question is 
incident of non-transferability common to tenan- 


cios from yoar to year of homestead lands created 
before the passing of the Transfer of Property Act, 
1882, in the absence of a custom tq the contrary. С, 
KALURAN BRIMAL v. Poran Онахо Navan 500 
-_ —- Under-ralyati holding, not 

tiansferable—Tenare, then can be transferred— 

Bengal Tenancy Act (FIL of 1885), а. 49, apph- 

cabHity of—-Reliaguulment or qbandoament—Trans- 

Jer of the whole holding—Landlord, right of, to ejoct. 

Anunder-rasyat holding is not transferable. Where a 
селого or holding, apart from the Transfer of Property 
Act, 18 nob transforable, it cannot beoome so unless 

_ it 18 oxpresaly mado во by some other Statute. 

Where & transfer of the whole holding has beon 
made, the landlord is ordinarily entitled to enter on 
the holding nnd в relinguishment of the whole 
holding without any proof of paymont of rent or any 
ibaa tat mado to pay the rent ів a relinquishment 
sin fact, which would entitle tho landlord to ejeot 
the tenant. Section 40 ofthe Bengal Tenancy Act 
does not apply to such в case. 

What is relinquishmenis or abandonment depends 
on the substantial effect of what hes been done in 
each сазе. (C.  AXINUKKIBA t. JIXXAT. ALL 19 С. 
W.N 43; 20 О. L. J. 548 271 


Lease. See Mixixa LEASB, 


for certain purpose—Lesseo's act ін pursu- 
ance of purpose of lease—Landlord bound by lesses’s 
act 

















Whore n lessee holds land from the landlord for s 
certain parposs and does any act in pursuance of 
that purpose tho landlord is bound by that act, 
ulthough that particular nob may not be mentioned 
in the loaso as one which tho lessee is entitled 
todo Ч, P. В, Н. Sreoras Korr г. FAKHRUDDIN, 
1 0. L. J. 739 21 


mp construction of 432 


— — , oonsiruotion of—Fishery right, suit for— 
Limitation—Fishery, money payable for, whether 
ront 614 

e 


Landlord and tenant—Hovorsionary lease, 
whether, oan be granted—Trusiee of derastanam 

ting” leage at low rental—Right of tenant— 
mprovement, i acd olaim oompensa- 





tion for 381 

— = Danses af Property Aot (IV of 1882), в. а 
applicability of—Partition  prooeedings— Bubso- 
quant agricultura? lease void . 


Lease~hold property, whether heritable— 
Lease for a term of years—Death of tenant before 
ox of term—Right of som to hold loase—Smt 
for ejectment—Notios to quit ` 


Legacy, amend to, effect of 


GENERAL nip  ._ : 


‘Legal necessity. 


Ses Hou Law. 
Mortgage by 





id 
B59 
Legal Practitioners Acti (XVIII of 

Ө), з. I3, cl. (f)—Pleade: т#аийту in hia 

servioo suspected iout—iülaling jale  Watement— * 

Professional misconduct. 

A Pleader, who after having given а very clear * 
promise to the Bar Council to dismiss N, whose 
name had been entered in the Паб of $ suspected 
touts nnd to whom notios had been issued to sbow | 
cause why he should not be proclaimed as Ud 
rotained N in his service ond made a distinctly falso 
promise in order to escape the further action of the, 
Oounal and broke that promise, and subsequently” 
when an inquiry was made from him, deliborately 
made о false statemogt, false to his knowledge, regard- 
ing the omployment and notico, oto , of the dismissal of 
N, is guilty of professional misconduct under section 18, 
clause (f), of Act XVIII of 1870 and is liable to 
be eher dismissed or suspended for в certain 
period, Р. Мн AL, First Grana Рікграв, Iw the 
matter of, 4B P. W. В. 1914 Ов; 16 Oz L J.108 156 


— —— ——— -— 8. 28—Promissory note 
for out-fees disbursed by Pleader, suit on—Note not 
filed in Court—Dismiseal of suit no bar to fresh smi 
on original cause of. actton—Note operaies as ackaow- 
ledgment of liabity—Interex at stipulated sate 
not recoverable. 

A promissory note obtained by a Pleader from a 
client in respect of out-foes disbursed by him 18 
invalid, if not 1041 in Oourt under section 28 of the 
Legal Practitioners Act, XVIII of 1879, but that 
does not estop the Pleader from obtainmg o decree 
for tho sums actually spent by him. 

A promissory note, even though it cannot be sued 
upon on aooount of not having been filed in Court, 
may still operate ns an acknowledgment of liabflity 
and the dismissal of a suit on the note does not bar 
a freah suit on the original cause of action, but interest 
at the rate specified in the note cannot be recovered. 
M. Narasi Mooprax v. RAxAOHANDRA Iyar, 27 М. 
І. J. 728, 1 L. W. 1070 116 


Legal representative, appointment of— 
Account ~ Commissioner not kaowing characters in 
thich accounts are kept, appointment of, whether ¢ 
allowable—Objoctions to repoit not taken in first 
Oourt or not raised tn grounds of a before lower 
Appellate Court, whether allowed tn second appeal. 

In the presence of the widow andthe mother of à 
deceased, tho widow of doceased's cousin should not 
be addod as a logal ropresentaiire and her name, 
1f added, ahould be struck off. 

А. Local Oommissioner appointed by consent of 
parties, cannot be superseded mmply onthe ground 
that he is incompetent to go into tho acoounts as he 
cannot himself read the characters in which such 
accounts are kept. 

* Tho objections aguinst the report of the Local Oom- 

inissionor not raised in the Court, or those 

against the said report and decree of that Oourt not 
put forward in the grounds of appeal before the lower 

Appellato Court and, therefore, not dealt with by tho 

lattar Court, oannot be allowed +o be raised for tfo 
first time in the further appeal before the Chief Oonrt. 

P. Мокен Вам v. Musanmat Мані, Ө; Р. W. 

1015, 70 P. L. B. 1915 5 


minor 
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` Leggi representative—oonold. 





—— —, right of, to ашай guit 
396 


-———— —— 





— s, who is—Admission by 
* legal representativo 861 


e Lessor and lessee, estoppel betwoen 785 


Lessor and under~lessee—Privity of 
contrat, whether exists botween lessor and under- 

e essee—Oovenant by tonure-holder not to excavate 
tank—Breech of covonant by  aryat—Tanure- 
holder, liability of—No actual damages suffered— 

e Infringement of right—Nommal damages 397 


Letters of AdmInistration—Property 
held in capacity of mohwat—Mohwnt, whether on- 
titled to letters 24 


Limitation, Se Exzouriox. 


Adverse a aaa yoars five 
months, possession for—Practioe of Settlement 
Department—Judicial procedure—Possession fol. 
lows title— Presumption, when raised 802 


Appoal—a ward, filing of 31 

———-Appeal re-heard on application for 

~ roviow—-Socond appeal Я 732 

——— Earcluswm of time spent ta obtaining 
conciliatn’s certficate—Dekkhan dgriculéurists’ 
Relief Act (XVII of 1879), ғ. 48—Mode of computa- 
tion. 





— 











The plaintiffs poasessory suit in the mamlatdar's 
Oourt having been dismissed on the 28th September 
1000, he applied on tho 24th Beptember 1009 for 
a conciliator’s certificate which was issued to him 
on the 24th August 1910. He then filed the present 
suit to recover posaosaion of the and 

Hold, that in computing the period of limitation 
the time to be excluded according to section 48 of 
the Dekkhan Agriculturists’ Relief Act, 1870, must be 
reckoned by days, and that even excluding the days 

. between the day of the application and the day of 
the grant of the certificate, the plaintiffs anit was 
barred by timo, В. АРРАЛ BHARMAPPA v, THALE- 
GAUDA BATrAPPA, 16 Box. L. R. 061 101 


Hondi pugabls after certain poriod — 
Days of graoe—Date of maturity—Negotiable Instru- 

. ments Act (XXVI of 1581), ss. erp 24 
Every bil of exchange (hundi) made payable a 
certain number of days after date of ite execution ів 
. af maturity on the third day after the day on which 
it is e to be payablo under section 22 (2) of 
Act XXVI of 1881, and the day of that dete 18 
also to be excluded as is laid down in section 240f tho 
Act. Thusahwadi payable on 28th January falls due 
on 31st ofthat month P. Мамак Вімен v. Kresno 
Das, 1 P. W. B. 1915, 84Р L. R. 1015 608 


ljara—Non-paymont of rent—Posses- 
шоп without payment after expiry of lease— 











Assessment of rent 3l 
Mortgago--Appliooiton for personal 
e deoreo 770 


—— Mortgage —Preliminary mortgage de. 

cres —Applioatiom for sale of mortgaged prope: ty— 

e Tramafer af Property Act eee 1882), ss. 88, 80 — 
"UO Jamitatiop Act (IX of 1908), Sch. І, Art. 188. 


INDIAN 


ee 
OASES. [1915 
Limitation—.condd 


Whore s High Oourt in tho eserciso of its 
ordinary original сіті] juriediclion passes a pro- 
liminary mortgage-decree under«smection 88 of tho 
Transfer of Property Act, 1882, an application under 
section 89 of ihe Aot for an order absolute for sale 


of the mortgaged property mado after iwelvoe 
yeers from the date of the pre deoreo 
is barred by Article 188 of Schedule I of the 


Limitation Асі, 1908. Р, C. Muxxa Lat v. BABAT 
Onuxprn, 17 M. L T 120 20 O.L J 118, 2L. 
W 282; )8 О. W. М. 501; 17 Box. L. Б. 408 683. 
special. 
Вон, TIT, Авт, 6. 

Agra Tenancy Act (IL of 190]), s. 190 
—Buit for ojeotment—Defendant set up leass— 
Direction of Revenue Court to flle suit for deolaru- 
tion of title ín Civil Court within three months— 








See Boxait ТихАКСТ Асі 








Suit filed after exprration of three months SIHI 
Limitation Act (IX of 1871), Sch. 
П, Art. 129 102 


Limitation Act (XV of 1877), Sch. I1, 
Art. 141, scope of Succession vesting jointly in 
{шо female hetrs—Suit by one on death of another, 
nature of. 


4 left him surviving two married dagghters B and 
С and one daughter-in-law D, widow of his pre 
deceased son. D continued to hold cottain fote lands 
left by 4 to the exclumon of B and С for moré than 
12 years and then sold the jota to the father of the 
plaintiff, who in his turn, having got himself 
recognised as an incoming tenant by the landlord, 
remained in posseseion and also the plaintiff after ` 
him, until on the death of D tho plaintiff was 

зей by Cand her two sons. The plaintiff 
brought а suit for recovery of possession: 

Held, that as therc wos no partition betwoon B 
and C, Article 141 of the Limitation Act, 1877, 
could not bar tho suit po ong Serre ir ha 

Whore succession vests jo in two female heirs, 
between whom uo partition of ot the roperty is made, 
the swt by one оп the doath tho other for the 
propo cannot be sad to beone for recovery of 
ein С. BAOHIXDBA KISHORR Day v. RAJAXI 
Kaxta CHAKBADARTY 


Limitation Act (IX of 1908), s. 5— 
- Appeal—Admistion of appeal presented after time— 
Discretion of Court—Duscretion must be legal and 
rogular—Preesntaton of appeal to wrong Cour}, whe- 
ther sufflowent cause. 


Discretion when applied toa Court of Law means 
discretion. guided by law. It must not be arbitmry, 
vague and fanciful but legal and ` 

The presentatign of an appeal to a wrong Court 
through а mistake in ignorance of law is not a 
sufficient cause for admitting an appeal after time. 

In an appeal filed after timeé*tho appellant should 
state in his memorandum of appeal the grounds on 
which he asks the Court to admit it after Lime. 


U. B.. Мел Po Кам v, Naa Вити Dat, 7 Bur. L. T. 
250 | 967 
———————9 — 8, D—Appeal filed lale by 


Adrpcate—Laches — Suffücient cases, 


Vol XXWII] 


Limitation Act—(1908)—oonid. 


Where the a) t sent the costs and foes to his 
Advocates’ firm by money order fn the name, of one 
of the members of the firm who happened then to be 
absent, and whore despite the knowledgo that tho 
required costs and fees had been dospatched, the 
Advocate in the firm did not advance the 
(/ourt-fees to present tho appeal in time, the laches 
cannot be excused spocially when the appellant could 
havo sent the copies and the money far earlior than 

elo did Le В. Ma Kya Nya v. Ме. Том eas 


в. 5—Civil Procedo Code 
{det F of 1908), О. ХХ, r. 1—Appeal filed beyond 
lime, adsviembility of—Court's negligence to observe 
procedure—Sufloient cause. ` 








eA party is not bound to mako inquiries as to when - 


a judgment will be delivered,but is entitled to rely 
on the Court obeying tho ва isions of law 
and giving notico to his Pleader of the date fixed for 
delivery of judgment, ond ff an appeal is ‘barred 
entirely through the negliganoo of the Judge in 
following the procedure, the sppellant cannot be 
held responsible for it and the appeal should be 
admitted. Lae B. Ma Mm Turm c. Maune San Lux 


784 
—————  — — $8.5, 14, Sch. I, Art. 

I 1—0:. Procedure Oode (Act V of 1908), О. XXI, 

т. 68—Removal of attachmeni— Appeal and revunon 

-——Advocais's act, how far bimdmg on his chemi— 
• Agent —Nejligenos. 

Under Order XXI, rule 68, Civil Procedure Code, 
‘an ardor on the appliogtion for removal of attech- 
ment is conclusive, sngject to а regular suit 
to ostabhsh the 6 to the attached property, and 
under Агізвіе 11 of the Limitation Act one year is 
allowed for such a suit. Therefore, it would bo 
culpable negligenoe on tho part of an Advocate to 
filo an appeal or revision notwithstanding the plain 
provisions of Order XXI, rule 08, Civil Proceduro 
Code, and the timo spent in such appeal or revision 
cannot be excluded undor section 14 of the Limita- 
Нор Act, as the plaintiff woald be bound by his 
Advocate’s negligence under the ordinary rule that, 
if a person employs an agent, ho is bound by what 
his agent does in the course of his employment. 

fection 6 of the Limitation Act leaves itto the 
discretion of an Appellate Court to exclude the time, 
whereas section 14 obliges œ Court to exclude time 








if ib finda a oertain state of facta, L, B, Ma Tux 
U v. PALLAXIAPPA Oumarrr . 829 
—— — 8, 6, applicability of 865 


в. G— Privilege, personal and 


жоё transferable — Minor, assignoe from, ition of. 
The privilege oonforred by section 6 of the Limita- 


ion Act ж porsonal and not transferable, so that 
an assignee from а minor, whether during the 
vontinugnoo or after the cessation of his disability, 
must filo tho suit within the ordingry period provided 
for tho suit* or on the date of the ітапаѓег, № the 
tranaferor's right subsists till that date. О. Diaw- 
прргк v. Mowraz URwiaa, 1 O. L. J. 747; 188 C. B 
—— ——— 8. 10, upplicadility of—Com- 
position  dsed— Absolute transfer of properly by 
debtor to irusises— Resulting trust - Suit for surplus 


moneys. 





' GENERAL INDEF. 


Limitation Act—(1908)—conta. 


Section 10 of the Limitation Act has a very 
application and has no reference to trusts 
are merely founded on an unexpressed but implied 
intention of the party creating them, or to trosta 
whioh aro raised by construction of Equity grithons 
any reference to tho intention of the partios. 
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. Where, therefore, certain debtors entered Into a я 


composition deed with their creditors whereby they 

transferrod absolutely to trustees all their property 

for the benefit of tho.creditors in order tosgbtain o 
from all liabilitios: 

Held, that no resulting trust was created in favour 
of the debtors and that they had no oaase of action to 
sue for surplus moneys. 

Obuer dictum-— Where property is vested in a 
trustee undera Will, he hold» it as oxpreka trustee, 
not only far the devisees and legatees named therein, 
but as regards any tndisposed of residue, for the 
heir-at-law and nexi-of-kiu, the trust is said to arise 
on the face of the instrument itself. 8. Laxnras 
VisUXAL v. ASBAMAL TanUxAL,8 S. L. R. 182 332 


8, I4 144, 829 


— 8. 14—One гий for pre-emp- 
lion of several properties sold om different occamons 
_to separate vendest—Plaint restricted to ono—Sub- 
sequent wnetitution of other stats after time. 

Where several portions ofa property have been 
sold to separate vendoes on different but 
the pre-emptor in good faith sues all the vendooes 
Jointly and tho suit is rostricted to only one of the 
sales, section 14 of the Indian Limitation Act IX of 
1908 applies in computing Шо period of limitation 
for the other sults subsequently instituted in respect 
of the agles of rest of the property. P. AHMAD v. 
Вогтам, 26 P. W. В. 1915; 87 P. L. В. 1016 927 


В. 19-—Suit on _ promissory 
nots - Endorsement of payment ~ Body іп plasntiffa 
handwriwg — Endorsement signed by debtor—Suf- 
cient acknowledgment of liability 


Whero an endorsement on the back ofa promissory 
note written by the plaintiff and signed by the debtor 
гоп as follows: “Rs 1645-0 was paid in respect of tho 
promissory note :” А 

Held, that the endorsement was а sufficient acknow- 

ороноо noto 


ledgment of lability under the 

within the meaning of section 19 the Limitation 
Act. M, Јавакарна Вано v. Вама Вано, 17 M. L, 
T. 80 747 


B. 19—Suit to recover balance 
of principal amd interest due on registered lease— 
Part payment by leses accompanied by letter—Letter, 
sohether acknowledgment. 

A lease provided that the rent was 
yable in four instalments on the 1th days of Novem- 
and Docember 1901 and January and February 

1902, The lessee made а peymont of Hs 20 on tho 

15th of February 1906, when he wrote to the plaint- 

iff asking that the sum be credited to the account 
on the lease. The plaintiff sued on the 20th April 

1910 to recover the halance of the principal 

and interest: 
lleld, that the letter of tho 15th of Fe 

1906 contained a clear admission thatthe rent was 

then due, from which an impHed promise to pay 

. 








— 





— a 
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Limitation А сЕ (1905) —oontd, 


Ee was &cbuslly due might be inferred, and 
x gent to save the bar of limitation M. 
VisrÀxarHA HANTHASINGABO р. RAXMAOHAKDRA Мавр- 


„ Oo. v, 


BAJA, 17 M. L. T. 78 ‚ 744 
————3—— — 8 28 250 
—— —— --3. 91 687 
— —— ——— — Sch. 1, Art. II 829 





—— ——— art. 29 —Growiay crope, 
зол ће moveable property — Wrongful attachment— 
е Suit for damages. 

The Law of Limitation must be strictly interpreted 
and applied. That isto my, no right or remedy is 
eo be regarded as barrod unless it is clearly shown 
to be shutout by the enactment. 

Growing crops until severed from the soil are 
immoreeble property within *the meaning of the 
Limitation Aot; the attachment of such crops is not 
в seizure of moveable property for -the purposes of 
Article 20 of the Act and a suit for damages 
arising ont of much seirure is not governod by that 
Article. М. Мовирнав v, Munu, 11 N. L. В. 18 


935 
——— art.44 687,695 
—— art, 4B—— Hire and pur- 
chase system—Sewing machine purchased on im- 
айтеп system—Suit for return of machine—Non- 
payment of mexalmenta—Limitaton. 


The mere non-payment of rent for a sewing 
machine taken on the hire and purchase system 
would not amount to wrongful or wrongful 
detention of tho machine within the meaning of 
Article 49 of the Limitation Act. There must be 
some ovort act or demand for the machine by the hirer 
and refusal by the purchaser. А. Бөк» Mane. 
Е Parrox, 18 A L J. 81 637 


— — —— -— art. 62 807 


—-—— art. 62, applicability 
of-—Money had and reoeired —Sust by some heirs on 
mortgage —Decres ın fatowr of them and property 
purchased by them—Other heir, right of, to realize his 
зми в — Limitaiton, 


27, a Muhammadan, died leaving his widow Ж, and 
other heirw. Tho other heirs brought a suit on a 
mortgage in favour of the deceased. making N a 
defendant. They obtained ‘a decree and in ita 
exeoütion purchased the properties themselves. 

Held, that the suit by N against those heirs who 
had recovered the mortgage-debt to realize her 
sharo of the debt was governed by Article 62 of 
the Limitation Act, as the suit wos one for money 
received and had by the defendant for the plaintiff's 
тю. A., Auma Bm т. NAZXUXXISSA. Biss, 18 À L. 
J. 255, 37 A. 288 712 


— агі. 62—8Huis to 1ecover 
money from person appornted to realize. assets of a 
deceasei—Àloney had and received —Inmitaton. 


Tho defendant was appointed to sell the stock-in- 
trade of a deceased, to realize debts due to him 
and pay debts due to others by the deceased, pending 
the settlement by arbitration of disputes between 
the relatives of the decessed as to their shares. Tho 
defendant realized the &sseta of the deceased and 


— — ——À 





— ——À — 








—— 
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Limitation Act—(1908)—oontd. 
paid certain debts, The arbitration moan- 
-while fell through. The plaintiff, a sister of the 


deceased, sued io recover her share- 


Held, that tho plaintiff was only entitled to recorer 
Tudor the form of action known as a claim for “money 
had and received by the defendant for tho use of 
the plaintiff’ and ns the suit was brought more thane 
three years aftor the latest itom was rooeived, it was 
barred by Article 62 of the Limitation Act. A. 
MASBIBH-UD-DIN t. Ix TIAXUXXISA Brey, 12 A, Г. J. 1256; 
87 A. 40 533 


——— — ——_ —— art. 68 B49 


—— ——— — —— art. 85—“aetual, open 
and current account," meaning of-—Settled account, 
opening of. . 


For an &ooount to be mutual, it is necessary not 
only thet one of tho parties has received money and 
paid on account of the other, but rhat coach of the two 
parties has received and paid on tho other's nooount: 
cach party should be ablo to suy to the other "I have 
an аооотші against you.” 


Whore on account hasbeen settled up to & certain 
dato, it lies on the party desiring to ro-open that 
acconnt to aver some specific error іп the account and 


to prove it. L. B. EsRAHIM Анмир Минтан v. 8. 
ABDUL Hug 879 
——— ————-—— art.89 * · 807. 


— — 8 


-— ——- art. 120 607, 807 
- — ——— art. 120 — Punjab 
Limitation (Ancestral Laha Alienation) Act (I of 
1900) – Выш for declaratory decree setting aside a 
Will, snoompetent during life-time of testator — Limita- 
tion — Sie years. 


A ва will not lio fora declaratory decree setting 
aside a Will during the life-time of the testator. 


A declaratory suit for setting aside n Will is 
governed by Article 120 of the Indian Limitation Act, 
1908. The Punjab Limitation (&noestral Land Alie- 
nation) Aot, 1900, does not apply to such moite P. 
Мов Кнам v Barntawar, 80 P.-L. В. 1915 574 


art. 132 — Further 
charge, deed of, вылі for recovery of money due on— 
Morigagor not to redeem prior mortgages without 
first dascharging further charge—Mortgagee to en- 
foros af any time payment of money due on deed of 
further charge—Limitation, starting pornt of. 


— — 











Where & deed of further charge provided that 
tlre mortgagor should not be nt liberty to redeem 


the prior mortga without first redeeming the 
goed of further c nnd that ifin the pin д 
e 


to recover his "nonoy ae 
should be at liberty to realise it whenever be wished, 
and more than 20 years after the execution of the 
deed of further charge a suit was brought for 
reoovory of money due on it 


Held, that tho money bocamo de from the dnte of ` 


the execution of the deed and that the suit wos 
time-barred under Article 182, Schedule I, af the 
Limitation Act. О. Gazas BixeH e RagHUnAR, 2 
О. L. J. 46, 18 О. 0. 88 540 


—— —— v — art, 141 280, 95 


n 


A e 
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Limitation Act—(1908)—oontd. 


— —— art. 142 — Possession 
within 12 years of suit—Undisturbed possession-— 
Ducontinsancs af i 
In a suib for ejectment of a trespasser from 

certain land allo to remain fallow formany уве 
by the owner, tho defendant pleaded that land 
had been wasto jand for 40 years and he cleared 

‘the jungle with the permission of the Thugyl and 

was in oocupaiion: 

. _ Held, that the suit was governed by Article 142 of 
the first Schedule of the Limitation Act and tho 
plaintiff must prove that they were the rightful 
Owners and were in possession at some time within 
12 years before the suit, 

Discontinuance af possession means an saban- 
dgnment of possession one person followed 
by the actual possession of another person. Ч, B. 
Nea Po v, Nea Во Ps, 7 Вов. L, T. 256 981 


art. 144 











610 








—— — — —— — arts. 144,44,91— 

Bale by one member bf joint Hindu famuily—Bwit to 
7 set aside sale and for possession—Lrmitation. 

A suit to set aside a sale executed by ono member 
of а joint Hindu family, and for possession of the 
property is governed by Article 144 ofthe Limite 
tion Act and not by Article 44 or 01. A. KALYAN 
Rrxeu v. PrrAxBAR Sinan, 18 А. L. J. 04 687 


——e —— — art. 128 —Appiication 

*tq set aside award—Commencement of period of 
hmitation—HAMatarial irregularity—Erroneous decinon 
on potnt of law. 

The period of limitatior? by Articlo 168, 
Schedule I, of the Limitation Aot, 1908, for an appli- 
cation to set aside an award commences to run from 
the date of sabmismon of the award to the Court, and 
not from the date of servioð of the notice. ` 

To give an erroneous deciman on a point of law is 
not necessarily to act illegally or with maternal 
irregularity. 8. KALIAXBARTHI v. Roonaxnar, 8 8. 
L. В. 180 


—— 











— art. 1G0-— Application 
to re-admit pelition for reviei — Emtension. of t&me— 
Illness of co-petitioner, whether suficient  giownd— 
Absence of co-petitionars and their Рівайег. ~ 
Tho fincas of one of the petitioners for restoration 

of a petiton for review 18 no ground for exten 

` the period provided by Article 100 of Schedule Io 

the Limitation Aot, 1908, specially when the sbsenoe 
of the petitioner's Counsel and of the other oo- 
petitioner is not explained. Р, Kato «v. Boos 
18 P. W. B. 1015; 08 P. L. В. 1915 70 
" 164— Application 


ee art, 
to set. aside ox parto decree—Summons mot served — 

Sufficieni Fime— Defendant, rights and liabilities of. 

A defendant who has been duly serred cannot get 
an es paris docree set aside unless, he oan show that 
he acted" diligently and was prevented from 
appearing at the adjourned hearing, and he is berred 
by Article 104 of Schedule I of the Limitation Act, 
1908, if he fails to mnke proper use of the 30 days 
following the decree. There is no justification for 
oonstrning “duly served” in Article 164 as oxcluding 
n case where а summons was not served in sufficient 
time. 8, KASABOHAND Kusnavy v. L wat Rate 
8 8. L. B, 168 351 

. 


——— 








GENERAL INDEX. 


< 1069 


Limitation Act—(1908)—oondd. 
Ф 


————— art. 180 sole Ye ene- 
cution— Application for delivery of possession. 
Where an anotion-sale was confirmed before the 

Limitation Act of 1905 oeme into fofee "bui tho 





application for possession of purchased property was * ° 


mado nfter the operation of the Act, it is govorned by 
Article 180 of hedule I oftho Limitation Act of 
1908 and is barred, if not brought within thoe years 
from tho date when the sale осо &bsfinte. C. 
Hussars Bux v. Bona 420 


e. 
art. 182, cls, (5) 
and (6)—Step-in-aid of execution—Decroe-holder 

accompanying peon to identify judgment-debtor—Kx e 

parte decree, affect of—Judgment-dedior, wot hattrg 

noticas, 11004 of. 

The mere fact that one of the decree-holders went 
slong with the serving toídentify the judg- 
ment-debtors, ія not iteelf a выр паа of execution 
within the meaning of aithor olause (5) or olanse (6) 
of Article 182 of the Limitation Act. 

An ев e decree passed by a Oourt isa good 
decree; but, if the decree is made in the &bsenoe 
of and withont notice to the other › that 
decree does not bind the other party or does not 
stand in his way of showing what were the truo 
facts of the case. 

Therefore, & judgment-debtor, not having any notice 
of an order of the Court admitting & previous appli. 
cation for execution as not time-barred, is entitled 
to show that the application was barred on that date. 
cee Kisuogm e OnmrwTAuxowmzY, 18 О, W. N 
1 
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—— - art, 183 
Lunacy Act (XXXV of 1858), 


under 


"455 


Madras Аркаг! Act (I of 1886), s. 
222 — License to sell toddy, tramafer of—Promssory 
note given tm consideration, legality of. . 

A promissory note given in consideration of 
the transfer of а right to sell toddy prohibited under 
section 24 of the Abknri Aot (I of-1888) is 
unenforceable, as being for an illegal consideration. 
IH. Savon Koxpatxa т. Kosagaxi PwDASWAMY 
(1915) М. W, М. 25 915 


Madras Civil Courts Act (III of 
1873), 8. 24—Bvulencs—Afidavit воот to in 
Lunnfs Üout(— AfRdavit sworn to before Head Clerk 
+» absence of Мажи", admissibility of 
An affidavit sworn to in the Oourt of а Distri 

Маши? is а doclaration which а Court of Jusiioo 

is bound to receive as evidence of the facta stated 

in і, апа it has nonetheless this charactor because 
ib was sworn to before the Head ОјетЁ of the 


. 


.683 , 
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рш Monmra Court, who was performing tho 
Deputy Naxir's dutios during bis abeonce under the 
District Munsifs order in nocordanoe with section 
* 24 of Actell lof 1873. М. — Koravya Pinta Ja 26 
"60k, L.J 111 59 


Madras Estates Land Act (1 of 
* 1908), вв. 3,8, 185—Priate lindi, moan- 

ing of — Qpar vermon of туой into piicate land — Deg: es 
of proofs-Onua ~ Letting lande as kambatiam, iohe- 
the: amounts to contóretom—landiod cultiating 
lands himt f—Presum ption 

Per Walle, О J- Section B of tho Estates Land 
Aot does not imposo retrospectively an absoluto 
prohibition of tho conversion of :yott into private 
land not to be tound in the definition. or in tho 
gootion gpeoinlly dealing with ev4denoo аз to what is 
private land. t isnecossary that an notunl conver- 
pion should be proved by clear and satisfactory 
ovidenoce. 

Merely calling the lands kambaftam and lotting 
thom on terms which nogative oocupanoy mghts, with 
n view to provent the assertion of such rights, 18 поб 
вп сіе to convert thom into private lands witlun 
the meaning of tho definition. 

The burden i» on tho zemendar to show that the 
suit lands come within the deflmtion in section З as 
forming part of his domain orhome-farm lands Though 
the fact that the lands bare beon lot as kambattan, 
ів охійепоо updor soction 185 that thoy aro privato 
lands and thongh the provisions of section 183 do 
not apply to Civil Comte, still the fact that the 
landa really wero nat somo timo domain or home-farm 
jands must be strictly proved 

Por Seshagui Ayar, J —Tho objoct of. the Act 18 to 
prevont tho convermon of ryott into Aambattam 
lend. Tho definition sootion aud section 8 olearly 
show that tho Logislaturo demands tho strictest proof 
of a land being Agmbattam. 

Tho proviso to section .85 ie notin tho naturo of 
an oxooption and raisos tho irrobutiablo presumption 
in favour of a landlord who has by lus own servants 
or by hired labour cultivated the land for 12 yoars 
preceding the Act that it should bo regarded as his 
home-farm land. M. Zewixpag oF ÜHELLCPALLI v. 
RaJanaPATi Soxavva, 27 M. L J.718, 16 M. L. T. 

e 578; (1915) М W N.1,2L W 17 71 

—— ———— 38, 4, 12— Ovstom not 

to pay rent Jor land remaining fallow — Те m im patte 

that no reat uw chargeable on lands allowed to ив 
jaMow, whether unproper—Tae on palmyrcs, when 
payable. 

Atonant is bound to pay rent upon every portion 
of his holdmg, whother he oultivatos it o1 not, bnt ів 
subject to any onstom which may be proved to exist 
in particular localities 

Where, therefore, o custom not to charge any 
roni for tho landg which nro allowed to le fallow 
by the tenants exists, a term ins patta to that effect 
is not improper. 

Prima facie, n tenant, who pays ront for a land ahonld 
not be taxed twioo over for trees standing on the 
land unloss he derives special beneft from them 
, Therefore, о soparate trae tux on palmyras should bo 
levied only when they aro tapped for toddy, and not 
whon they cid put forth spathes. М. Uparan 
m ARUNACHALA Onetm ip, 2 L, W 145; (1915) M. W. 
N.19 * 872 
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83.6 (1), 8—Holding 
sold in vent axction—Ryot in possesion on dale 
Act came into force, whether still ryot—Kudivaram 
intereat, night to, whether affected by в. 6 —Landlord 
purchasing Kudivaram interest, right of. 








A person in possoasion of туой: land professing to 
hold 15 asa iyot on the dato of the passing of the 
Madras Estates Land Act, gets a permanent nght of 
occupancy. 

Therefore, a ryot whoso holding was sold away ina 
rent auction beforo the Madras Estatos Land Act 
came into foroa bub who continued in possession of 
such land at Њо commonoemont of tho Aot, ob- 
tained a permanent right of ocoupaucy in tho holding 
under section 6, clanse (1), of the Act. 

The rights to the kwdararam interest as bebweon tho" 
rival claimants thoreto (othor than the landlord who 
is deberred by section 8 from claiming such interost) 
nre not affected by section 6, clause (1). М. Srvapapsa 
Моол v. Pirry THAYAGARAJA, 27 AL, L 3. 665 383 














8.8 77,383 
——— — ——— 8.12 872 
— 8.13 (3, scope 9— 








“Contract to the contrary" ањ з. )8,с1. (8), mean- 
ing of—Interpietation of Statute—Act, tohother re- 
trospective—Improvement by tenagpt—Payment of 
higher iont. when enforced—Contructe before „ісі, 
effect of—Sadelwar and Madin Kasurn, echethe,* 
tllegal cess. 


Per Kumar aswa mi Sastii. $—The words “contract to 
tho contrary" 1n section 18, clause (3), of tho Madras 
Estates Land Aot refer only to contracts made 
after tho pasmng of the Act and the section has 
no reticspective op2ration in casos where ront 
claimod was payable under a contract which wonld 
hevo been legally enforoceble under the Ront Re- 
covery Act or any other law in force nt tho time 
of the passing of the Estates Land Act 

Per Kuma: азарт Bastrs and Na pier, JJ.—floction 3, 
clause (3), of the Madras Estates Land Act does not 
enable a tonant to claim exomption from habflity 


to реу a higher rato of rent for crops raised 
with the help of improvoments made at his solo 
expense, where the improvements had been 


effected beforo the Act camo into foreo nud 
hero there had.been a contract entored mto 
betwoon him and the landlord boforo the passing of 
the Act for the payment of such enhanced rent. 

An Act is &brays prospective in its operation, 
and to make it retrospectivo stronger words than 
those found in soction 13, clanse (8), of the Bainter 
Land Act are пеооа : 

Sadamca Aiyar, ГАТЬ, — Cla: 
(2) of section 18 of Act I of 1908 morely dechre 
the existing law and do not create now rights, 
and thero ів no reason to hold that section 13, clansc(3), 
is intended to apply only to prospective improrvo- 
ments mado by the tenant 

A landlord ıs not entitled to increase the 
annual ossessmont by the addition of a second crop 
assessment, 

Sadsluar ond Afadi: Кавали are paro of rent and 
not Шева! cesses. 

Per Sadamvagdiyar and Napier, JJ —In the onse 
where the payment of higher rate of rent for 

ы 


• 


в (1) and ' 
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crops raised with improvemeuts offected by tenants 
has gono on for over 60 years, consideration for 
agreemont to pay at the higher rate ғҺоша bo 
presumed. M, Vxxxara РинимАг :. BAxupu 688 


—— — 8. 13, cl. 3, y retros- 
°  pectire—Enhanoced rent, contract to pay, if pieswm- 
able fiom 40 yoars' payment— Wells dug at tenant's 
eapenge—Site of uolls given fres of rent by landlad 
— Gonaideration—En hanced rent, +f clarmable. 
Section 18, clange (8), of tho Madras Estates Land 
Aot I of 1008, has no retrospective operation. 
A valid contract to pay rent at enhanced rato can 
be presumed from payments nt that rate for 40 
e Where a landlord set apart a considerable aros of 
land for tho digging of wolls ,for irrigating the Jands 
in respect of which enhanced ratos аге claimed and 
obargod no rent for the area so set apart, ho must be 
deemed to have contributed to the cost of the wells 
dug by tenants on that area, thotgh at thoir expense, 
aod such contribution is sufliciont consideration for & 
contract to pay rout at onhanced rate. IN. боуп 
Doss v. GugRAX OuikKaP?A Naipu, 2 L. W. 142, 28 М 
L. J. 186 869 


8.73 937 


—— — —— 88, 112, 113, 189— 
Sale under the Act—Suit to contest salo—Juriale- 
e lion—Ci suit barred both before and afte sale 
section 189 of the Madras Estates Land Act 
precludes a Civil Оош ё from taking cognizance of a 
snit for declarati^n that no valid sale can be effocted 
and therefore a party is not eutitled to contest in & 
civil suit, the validity of ù salo under tho said Act, 
und it makes no difference whether the sul is 


























brought beforo or aftor the salo. M. КАМАКАТПАК 
Онкттү 1. RaxAsAXI Cuxrry 
8. 185 77 


— в. 185— Pirats land — 
Date: nation —Onus —E culence. 
Section 185 of the Madras Estates Land Act enacts 

rules to determine whether any perticnlar land is 

private laud. Tho presumption is that it is not and iu 
dotermining the quostion tho Court is to have rogard 
то the local custom and to tho question whothor the 
land was before tho ist day of July 1808 specifically 

Jet аз private land, and to any other gridenoe that 

may be produced. Letting as private Innd after Ist 

July 1898 is not to be taken into account. М. 

ОніктАх Биро: BANYASI v. Rasasact ÀÁPPALA NaRa- 

suna Basa Garu, (1914) M. W N 407 50 

. 


8, 189 409 


—=— — 8. I189—BHyot land— 
Seo indiction of Ciril Oow t —bguitable estoppel, whe- 
ther creates jui isdiction. 

Where tho jurisdiction of a Civi] Oourt is barred by 
soction 18@of tho Madras Estatos Land Act, tho fact 
that the defendant ıs equitably estopped from raising 
such anobjection оппо give jurisdiction. M. G. 
NARAYANASWAXMI NAIDU, In ro 11 


Madras General Clauses Act (I of 
1891), 3.18 937 




















— 


Madras Hindu Transfers and Be- 
quests Act (I of I914), retrospective 
effect of > Pa. 
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Madras Local Boards Act (V ar 
1884), в. S1—Ti wet, poweis ae to, dran deiiod 
fiom Board of Revenue—Surt for recovery of trast 
property, when mavitasmable by local body. 

The local body to which tho powors 8f #ho Board * 
of Rovenue aro transferred under section 61 of ое" 
Madras Local Boerds Act, 1884, is invested with tho 
rights of management as well os superintendenco of * 
a trast property and 1s entitlod, whore thoro ів no 
trustee, to sue for the recovery of trust proberty. M. 
Baixaragapu Buoni Rapp: г. Рверт., T. B, GUKTUR 
27 М Т. J. 284 1001* 


—— ———— ———— 8. "73-—dlergagee mth 
possesion, whether an «нів: mediate. landholder—e 
Tenant's right to pay cesa to him. 5 
A mortgagoe with possession isas mucha land- 

holder aa any lesseosand ів intormodiato between tho 
ultimate landlord and his tonants within tho 
meaning of section 73 of tho Local Boards Aot, 
and the tenants right to pay him, recognised in 
that section, cannot be abrogated by n contract to 
which they ware not parties. 

Bootion 78 in its amended form confers on 
the tenant n right to pay the cess to tho intormediate 
landholder, respective of tho question whother tho 
intermediate landholder is bound to roimburse the 
landlord or not. К 

Per Tyubji J —The question whether if the mort- 
gageo becamo entitlod to oolloct half of the cess iu 
his capacity as intermediato landholder ho was nt 
liberty to retain it himself or was bound to pay it 
or acoount for ıt totho mortgagor, is not rolevant 
to the mghts and liabilities exiting between tho 
landholder and the tenant. 

Tho notion of transfer of is not 
ingredient in the notion of Gree land. 
holder whose right to colloot the cess from the tenant 
is not dependent on his paying to his landlord, that 
might form tho subject of an express or implied 
contract. ' M. — PUCHAKAYALA  JAGANNAIKULU r., 
Manages oy Маколи Езтате, (1014) М. W. N, 938; 
28 M. L. J. 164 12 


Madras Proprietary Estates VII. 
lage Service Act (И of 1899), s. 18 
—ÀAadras Rent Becooe у Act (VIII of 1885), +. 87— 
Kaitubadi amounts, rois of snteret payadlo one 
аггеа? 8 of, whether 6 per овы. or 12 per cent —Intei- 
pretation of Statute—One Act repealed and another 
enacted —Applioability of provisions of old and нею 
Acta —Mad:as General Clauses Act (I of 1801), г 18 
— Mad:as Estates Land Act (I of 1908) s 61— 
Custom, £f canbe proved by а amgle witnese—Contract 
Act (IX of 1872), s 78, applicability of. А 
The rate of intoreet payable on arrears of kattu- 

bad: amounts is only 6 por cent. and not 12 per oent. 

Bochon 18 of Madras Proprietary Estatos Villago 
Borvico Aot, П of 1894 only extends the procedura 
enacted in section 87 of the Madras Act VIII 
of 1865 (Rent Recovery Aot) to proceedings 

r lattwbadi. The 
substantial provimon declaring the rate of interest 
olaimable on arrears of rent has not been extended 
to arreara of katiubadi. 

In construing section 18 of Madras Act II of 189%, 
in respect of arrears of katiwbad: which fell due 
after ihe repeal of Madras Act VII of 1 
reference must, under section 18 of Madies Genara} 
Olauses Act, I of 1891, bo made to the Corresponding 
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provision of tho Alodras Ketatos Land Act, I of 


e 1908, vig., section 61. 
di : 


е · 


and enforoesble onstom cannot bo 

proved by the cvidence of a single witnoss as to tho 
practico. 

Qum o:— Whether soctian 73 of the Indian Contract 

Avt applied to the case? М. — NABAYANABWAXI NAIDU 

г. BaLifepAnLI ВсхравлважаАн, 21, W. 104 937 


Madras Rent Recovery Act (VIII of 
1865), s. 37 937 


Madras Revenue Recovery Act (II 
of 1864), s. 59 2174 


Maintenance. Se Orrupxau PRocepoRE Copa, 
в. 488. DrvoROS Act, s. 37 


. See Нікро Law 379 


allowance, whether ch 
Intention of parties 283 


Majority Act (IX of 1875),s.3 553 


Malabar Law —Anubhavam terwre—Alienation 
lo «ranger, effect of. Lr 
Alienation by an anubhavasm tenant to a stranger 











. puts an end £o tho tenure, and the land revorts to the 


grantor, even without an express clause in the grant 
providing for a re-ontry. IM, UxxaxDaril t. PULITA- 
кот Kuxur Kerrax 10 


Laudlon| and tenant — Кыйна 
tenuro—Ejectiuent, right of, when arisea— Faure 
to perform servicee—Forfeituro—Deninl of land- 
lord's title, whether sufficient 863 


——— Melcharath executed prio: to expiry 
of kanom, validity of—Family necessity—Successor, 
sthether bound. 

A melcharath executed without family necessity 
before the expiry of а prior kanom in rospect of tho 
amo property is not binding on tho suooossor of tho 
karnaven whether tho karnava» did or did not survive 
tho expiry of the prior karom. M. СнаАмвошт 
Могргк Котт v. ÀcHUTAXDAL Kunsr Коулҳ Morty 
27 M. L. J. 001 1007 


—  Redeinyjxion of kanom mortgage, snit 
foi— Previous bust ayasmst mortgagor and mortgagee 
deciding title to property—Res judicata — Bsoppel 
—Covenant for title, breach of— Damages, measure 
of—Tianajer of Property Act (IV of 1882), a 72 (0) 
—Fapenses wicusied in suppoiting title of зно дадо, 
rombu: sement for—Oompeneation for tiees of spon- 
tameons growth—ailalabar Tenants Impiorenents 
Act (I of 1900), es. 5 (11), 10. 

Whero ір a anit for redemption of в kanow mort- 
gugo by в zeam who had paid ofa previous mort- 
gageo with compensation for improvements, it 
appeared that the title to the pro had been 
decided against the plaintiff in a previous suit brought 
in the District Munsif's Ccurt by a third party against 
lumself and the mortgagor: 

Held, (1) that the matter was res judicata though 

*tho former sult was brought in & Ооп which had no 

iction over the present suit; 

e (2) that even if it was not res judicata the defend- 

ant ande the plaintiff in the present suit having been 
parties to Фе former suit, the plaintiff was equitably 
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estopped by rcason of tho , finding in tho previous 
suit from raising the contention that tho properties 
disputed in that suit bolongod to Шш, 

(3) that as the plaintiff included the disputed 
lands in lus demise to the defendant, he must be 
doomed to havo givou в oovongut for title, E 

(4) that the defendant's statutory right given by 
tho breach of covenant could not be taken away 
exoept by an express release of such rights by him or, 
by воцшевоепое of such в тегу long duration that 
& release could be safoly presumed; 

(5) that no question of limitation anses as between 
the morigagors and mortgagoes when accounts aro 
taken at the tino of redemption, 

(8) that the damages ^rhich the defendant ans- 
tained by being unable to get possession of those 
Innds should be caloulated on the basis of the present 
pattom income minar a reasonable intorost on tho 
sum which he would have had to pey for the im. 
provements; 

(7) that the defendant could not claim any 
reimbursement for expenses incurred in supporting 
tho title of the mortgagor, as it is опу "in the 
^bsonce of a ooutract to tho contrary" that sucha 
claim сар bo successfully brought; 

(8) that tho defondant was entitled to oom. 
peusation for hnprovements under sections 5 (11) 
aud 20 of the Malabar Tenants Imprgvementa Aot. 
The compensation due to the defendant's predecessor 
in the kayom right now vested in and was clatmablo 
by him irrespective of the fact that under the old law 
no compensation was payable for tices of spontaneous 
growth and the defendant was not obliged to pay any- 
thing to the prior kawomdars for those trees №. 
TuxxxWAANXEKGATH BAMAN с KAEKKESSERI PAXHIYOT 
AfixaxxaAL, 28 М L J. 184, 8 L W. 438 989 


Malabar Tenants Improvements 
Act П of 1800), зв. 5 (11), 10 989 


Mallclous prosecution — Plaimif ac. 
cused of theft of electricity and acquatted — Dishonest 
conduct—Buit for damagee—Inabtlity of defendant, 
uhen arises—Alalico in law—" Mains," use of, effect of 
—“Tishonostly’in в 89, Electricity Act, meaning of 
—KElectiicuty Act (ПІ of 1008), s. 898—Penal Code 
(Act XLV. of 1890), а. 870. 


The plaintiff mado certain alternations in the 
electric wires on his estate, which hed the result of 
conducting the current directly from wires conveying 
the current supphed by tho Municipality without 
peamng through the meter supplied for the pnrpoeo 
of measuring the amount of energy consumed on his 
estate. The Chairman of tho Mupiapelty charged 
him for theft of oleotncity under sectidn 89 (& of 
ihe Electricity Act, but he was acquitted of all 
charges. He then guod the Ohairman of the unici- 
pelity for damages for malicious prosscytion- 

Held, that tho plaintiff may have been honestly 
mistaken in his views of law,»but he cannot as n 
reosonablo man havo boen ignorant of the fact 
that his altoration of the wues would cause wrong- 
ful logs to the Mumoipality and that оп the principle 
that а man’s intention should be held to be the reason- 
&blo and probablo consequence of his acts, his conduot 
was dishon within the meaning of the Indian 
Penal Code. е 


в : 


e 
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Held, further, that ай the defendant had reason- 
ablo and probable oguso for directing the prosecu- 
tion of the plaintiff} there was no malice in law in 
his conduct and he was not Hable for damages. 

The use of the word “mains” for the words 
“any eleotrio supply-line through whioh onorgy is 
supplied by the lioensecs"  niseotion 89 of the 
"Electricity Act in а notaco issued by a Municipality 
Engineer to an accusod, would operate as an admission 
ogeinet the Municipality and world be a good 

"defence to а criminal charge under section 379, 
Indian Penal Oode. 

Where the word “mains” is qualfled by such 
words as "outside your metre,” the aconsed gets 
full notice that he must not take ourrent exoept 


Sou the metre. 

e word “dishonestly” as used in section 80 of 
the Eleokricity Act is a legal expression having tho 
same sonso as that in wluch it is used in the Penal 
Oode. С, OQart Еоватилкн c. Н.Т 8 MINIS i 

- Prosecutor, «whethe: dafend- 

ant must be pioved іо be— Mental ditress—Bodily 

discomfo: t—Darnages. 

In order to &uoooed in a suit for damages for 
malicious prosecution, it is not nooossary for tho 
plaintiff to prove that the defendant wasin foot his 

utor in the proceodinga before tho Oriminal 


Jho plointif® was р from the Jaunpur 
Railway Station to Ша home when the defendant 
ran up from behind and arrested him The plaintiff 
was ovontually put прот his trial on a charge 
of theft but was aoqutted On plaintiff's suit for 
damages for malicious proseoution 

Held, that in taking upon himself to arrest tho 
plaintıff, the defendant took upon himself a respon- 
sibility far groater than he would have dono if ho 
had merely made a roport or oonrplgint alleging tho 
couunission of an offonoe of theft beforo au authority 
competent to take uction in tho mattor; 

(2) that tho prosecution of tho plaintiff beforo tho 
Criminal Court was substantially the work of tho 
defendant and thet he was, therefore, liable for 
damages, and 

(8) that the plaintiff was entitled to claim damagos 
for his mental distress and bodily discomfort result- 
ing from his arrest and detention in the lock-up. A. 
Влгржо BHUXUL v. BALBHADAR BINGE 410 


———— 





aust for — "Prosecution" and 

"prosecutor," meaning of —Piocesding for furnishing 

sccuiity saliciously taken, ground fo: swè jor 

damages—Pei son setting machine: y of сгиньна! law 

in molton, lability ol —Prosecution, when commences, 

Tho torm ‘prosecution’ should not be iutorproted in 
the rogtricted fenso in which it 18 used iu tho Code of 
Urimi Procedure. Therefore, в procooding mah- 
clously takon against в person to „сотре! him to 
furnish aureiy to kocp tho peaco may be mado Шо 
foundation of a sult for damages for mahcious pro- 
secution. . е 

Ilf» person maliciously ond without reasonnblo 
uud probable cause ввів the machinery of the cruni- 
ual law in motion, ho is responmble for ihe conso- 
quences, and cannot escape lability on the ground that 
the action by the Court was such алде did not 
intend ог was errousous in law, 

е . 


The pomt of commencement of a prosdoution is 
independent of the result of the prosecution, Tho 
prosecution commences when a complaint, ів gnade to 
a Magistrate. 

A prosecution exista whero а oriminal charge is 
made before a Judicial Officer or Tribunsl, and any 
person who makes or is actively mstrumentel in tho 
making or prosecuting of such в chargo, is deomod to 
prosecute ıt and is called & prosecutor. С. °Втвнох 
PxneísH Ninaix Ёткөн т. Еоімам Binen, 20 O. L. 
J. 518 449 


Manager. Se Hurnu Law. 


Material frregularity—Erronoous docision 
on point of law 371 


Merger—Putn:, parchasor of—Now tenancy, 
creation of—Transfereo, nght of— Bengal Rent Act 
(X of 1859) ~ Khudkasht rights, nature of, beforo 
and after the passing of Act X of 1859 928 


Mesne proflts—Decres declaring liability of 
defendants, 1moperatice until extent and quality of 
liability detcrmined— Asmandnwnt of decres once 
refused bars subsequent applications—Change of 
circumstances after decree— llemedy of decree-holdei. 
A decree declaring in genoral terms tho liubility of 

the defendants to pay memo profits does not bocomo 
operativo tall after the amount has been ascortained 
by the Court апа. ће Court-feo presoribed by soc- 
tion 11 of the Court Fees Act has beon paid by the 
decreo-holder 

A decree to bo operativo must defino tho eatent 
and quality of the liability of the defendants for 
mesne profits. . 

When an application for the amendment of a decree 
bas once been refused on the merita, the decimon is 
conclumve between tho parties, 

Where the amendment of a decree is required on 
tho ground of subsequent change of ciroumstanoos, 
tho decroo-holders aro not entitled to have it amend- 
od by an appheation to tho Court which passod it, 
but may havo their romedy in n sut appropriately 
framed to set asido tho decroo. С, ЛтикрвА Матн 
Box c, Rasix Lat Sax 


——-— , dores for, when passed 788 


Mining lease—Grani—Maintenancs grant jor 
lye without any piovinon as lo opening тінех— 
Grantee, whether has power to grant mining lease— 
Constiuction of lease—Conduct of parties—Hine, 
«hen open - Intention—Damagas, зпвагы в of. 


Where a deod of grant is one for maintenance for 
lifo òf the granteo and does not oontam any oxpress 
proviaion which authorises Шо grantov to opon now 
minos aud uso tho minorals thoroof, tho дтапёсо has 
no right to giant a mining loaso for tho purpowo of 
opoung and working now mines. 

Only in tho case af anciont grants whoso terms ao 
amlbipuousrolinuco may be placed on tho conduct of 
Шо parties Lo ascertain the intention ol the grantor 

“Whether a mine is open or not,” is è question of 
intention. A mine is said to be-open when it haa 
boen devoled, by the person lawfully enütled to do 
go. lo the purpose of mukiug a profit. by the woikiuz 
and salo of tho uunorals therein 

The measure of damages is the value of the 
minerals wrongfully abstracted as at tha, date of 
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Mining lease—wvucd. 


2bstruotibn minus tho cxponditmo of vonverting thom 
into chattel and of carrying them to tho piv's month. 
С. Omnnispux v. Taxas Narnana Korri, 20 О. 
L.J. Б; о W. N. 798 471 


Minor, asegnoe trom, position of 118 


———— Üonveyanco in favour of minor, validity of 
mae ays and conveyance, distinction betweon— 
T er of Property Act (IV of 1882), s. 127— 
Gift in favour of minor, validity of—Rulin 
construction of 734 
Ew parte decree against minor—HMinor not 
properly reprosented—Irregulanty—Muinor, right 
of, to get docrce sot asido—Offloor of Court appoint 
cd as guardian ad litem—Kapousea, provision Soa 
—~————-— guardian nd litem of, appointment of ~ 
Appoimtnent rwithout consent of person appointed, 
validity of —Aortyage decies, sale undor-—Receisal of 
decree—Stranger purchaser, effect on—Paily par- 
chaser, liability of—Cessante ratione legis cessat 
otipsa lox, applicability of —Reve: sal of sale—Paity, 
whois а necesaai y—Civil Proceds:é Codo (Act V of 
1008), О. XXXIV, г. 4—Decree, form of, whether сан 
be modified—Inherent power. 





A Court is not competent to appoint a porson 


without his express consent ва a guardian ad litem of 
в minor. 

-Whore, thoreforo, n guardian ad‘ litem ів appaintod 
without his expreas consent, tho minor is not pro- 
perly represented bofore the Court and is in no way 
bound by в decree passed against him and в sale 
held under such a decree does not pass the right, title 
and interest of the minor in the property sold. 

A stranger purchaser of property іп ereou- 
tion of & decroe is not affected by the subse- 
quent cancelation of tho malo on reversal of 
tho decree, as ho cannot bo expected to go 
behind the judgment to inquiro into irregularities 
in the suit; i6 is sufficient for him то know that tho 
Oonrt had jurisdiction and exercised it and that the 
order, on the faith of which he purchased, was made 
aud did authorize the salo. But this does not apply 
when the purchaser is hinsel? a party and hasnotioes, 
or at least opportunity of knowledge, of all the 
prooeedmgm therein, on the principle of cessants 
vatione legis, cassat eli pea Lez. 

1 is ossennal for the rovoreal of a sale that tho 
person whoso proporty has boon sold must bo & 
party to the procecding. 

Ordor XXXIV, rulo 4, of the Civil Procedure Code, 
1908, contemplates & salo of tho miortgugod pro- 
peitios but whore a sulo of tho mortguged propertios 
bo impossible, пя жоо tbo iortguged properties 
пато been old for urreure oí revenue or of- rent or 
in eaecuiion of шошо docrev, the deoreo must be 
suitably modified and & Оопті Iw cumpetent.in the 
oxercise of its inherent powers, fo give appropriate 
directions for the disposal of tho fund which represents 
the property. С. Кнізнхі Онакова с. JoexNDRA 
Fava, 29 0. L. J. 489 138 
Oivi] Procedure Code (Act V of 1908); s. 
45—Hxtensian of period of Hmitation— Limitation 
Act (IX of 1008), а 6, applicability of 865 


Ао адв by guardian-—Legal neceanty— 
Alignos of minora sights tn property entitled to chal. 
lenge Фе mortgege. . А; 
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Minor—concld. 


-Analienoo who has acquired the rights of a minor 
in property is entitled to challenge a mortgage grant- 
ed by the guardian of the said minor, and make the 
mortgageo establish legal nooossity for the lonn, or 
to show the eamowas for the miuor's bonofit. Ne 
Darcnaxp v. Ciuxp Kuan, 11 N. L. В. 1 859 


— Moitgage suit—Guardian ad litom of injant 
defendants not appointed—Decree—Sale in epecudion 
~—Deeres-holder pxi chaser, whether acqunes mfant's 
title—Father sepiesentung interet of rfant son, 
erknoicn to mo tgages. 

A docreo-holder, purchaser of a property brought 
to sale in execubion of a mortgage decree, does not 
aoquire tho right, title and interest In the proparty of 
an infant for whom no guardian ad litem hos been 
appointod in tho suit. e. 

Ins mortgage suit the interest of an infant of 
whose eaistenco the mortgageo bad по kuowledgo, 1s 
represented by his futhor and passes to the purchasor 
at an auchon-sale. C, Наліла Хна e. Lan Bixen 

425 

: Mutation  proooeding— Compromiso by 
mother on behalf of minor sons—Buit by minor 
for setting aside compromise—Loavo of Court 
not obtained 97 

Position bf, as trustoo 389 

‚ whether can bo sharo-holder—Hooeipt of 

divideudg— Estoppol by conduct—Esjoppel— Regis- 

tered holder of Oompany’s sharo, rights and. Habyi- 

tles of 335 














suing to recover, oortain property es lis by 
survivorship despite a Will of his fether—8Buit, 
abatemont of—Death of minor—Lege] representa- 
tive, right of, to continue emt 396 


Mohunt—Document appowiling successor to gaddi, 
whether Will— Property held m capacity of mohunt 
—Lotie15 of Administration—Prodbate—Queation of 
ши. 

Letters of Administration cannot bo granted in 
respeot of properties held by a person in his capecity 
of mohunt 

Where о mohunt executed a document purporting to 
appoint а suoceasor to the gadd: and making over to 
him ая mohwnt all the properties of the asthal and 
the right of performing tho debshaba: 

Held, that the document was not а Will and thore 
fore its probato could not be granted. 

Obitei,—On & bona fide application for Probate or 
Letters of Administration the Court will uot go into 
questions of title, with reference to the ргоро ѓу of 
which tho deooased purported to dispose ог iu respect 
of which le died Íniestalo. €. Маритяоњах Da» 
c. JàdaDiXDRA Nari Вот, 20 C. L. J. 807 24 


Mortgage 5с Bupputer Law; Йкоихр1ўох. 

Alienation of a religious оћоо, when per- 
rismble—Essentials of a valid custom—Immemo- 
rial exisience of customi— Presumption —Reason- 
ableness of cuztor:—Incons!stency rith general lew 
—Morigegor setng up tiufo*ithizd person 400 


by adminaratore erroneow&iy appointed 
by competent Cowit, 1f operative and binding ол 
cstato—Probale and Admumetiation Act (V of 1881) 
к WO—Inferee!, high rate of—Potoeis of Com t—In- 
tercat not specified tn petition for &mction of mortgage. 
. . 
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All acts done by an executor or an administrator in 
the due and legal course of administration are 
valid and binding, even though tho letters {ssued 
by the Court are ofterwards rovokod or tho 
incumbent discharged from his trust 

A mortgage granted by tho administrators, though 
orronoously appointed as snch with the sanction of 
the District Judge, to satasfy n dobt of the ostate 
which the executor himself was compellable to pay, 
is operative and binding on the estate. 

Where in an &pphoation by an administrator to 
tho District Judge for sanction to mortgage a pro- 
perty the principal amount required was mentioned, 
but no mention was made about interest and when 
athe deed was oxecuted, the administrator oovonant- 
od to pay compound intorost at 30 por cent por 
annum: 

Held, that tho claim for payment of interest at 
such a high rate was unreasonable. 

Section 90 of the Probate and Administration Act 
(¥ of 1881) authorizes an administrator to grants 
mortgage of the immovoable property vested -in him 
only with the previous sanohon of the Probate 
Conrt, and this implies a sanction by tho Court of 
all the easential olements of the mortgago transaction. 
C. Saitasa Prosan v. Janu Матн Вовк, 10 О. W. N. 
240; 210 L. J. 88 715 


Benamidar, whether can sue—Presump- 
e lion—Aloiígagor, whether сањ object {о such institu. 
tion. 


A mit instituted by a gnamidar should be presum- 
ed, in the &bsanoe of any evidence to the oontrary, 
to have been instituted with the full authority of the 
beneficial owner, and any decision mado in such 
a suit isas much binding upon the real owner as if 
the suit had been brought by the real owner 
himsolf. 

A mortgagor, who roceived money from the bene- 








ficial owner but chose to contract with the benam- ` 


dar, cannot object tothe institution bf the suit on 
the mortgage by the benamidar nor can his sons when 
bound by the m bond raise any such ples. 
» KrgriBAsH Das v. GorALZ32 Traxur, 18 О. W. N. 
14 136 


——— Co-mortgagois—Purchaser of portion of 
mortgaged property, position of—One co-moitgagor 
redesming chole mortgage, right of —Oontnbution— 
Charge. 


When ono of several mortgngors rodoems the whole 
mortgage, ho acquries a charge on the sharo of 
oacheof his oo-mortgagors for his proportion of 
the oxpenses properly incurred in the rodemption 


gU o cy 

Whe puro r of a portion of a mortgnged pro- 
perty is in the same position as one of tho oo 
mortgagors nnd if ho redeoms eho property, he is 
ontitled fœ n charge for such sum ns the owner 
of the rest may.bo called upon to contribute. . 

A deoree obtained on a mortgage does not 
extingmah the security, though the security may 
be merged -in the  decoreo, and the judgment 
recovered in any form of action is still but & 
security for the original causo of action unti it 
be mado productive in satisfaction tg the Judgmont- 
creditor, 





The right to olnim contribution is the ‘same, 
whethor the mortgago is redeemed in the usual 
way or whether tho debt is realized. by, & forced e 


sale of tho proporty of ono of several owners of* e 


the oqnity of redomption. C. DHAKESWAR Paosíp 
Вікон r. Tlagiag Prosip Nanarxaixan, 21 О. Т. Ј,, 
104 780 








, conditional sale—Forecloswe suit— 
Decree nisi— Тане jrom when Боінг 8:2 months 
allowed јот 1edemption—Decree — absolute — Decres* 
holder put tn possession—Bashtutios — Tranafer of 
Property Асі (IV of 1888), s. 86—Civil Procedau. 

Oods (Act F of 1908), О. XXXIF, т. 2——Judicia 
orders, construction of. 


A йосгое sis in @foroclosure suit on tho bagis of a 
conditional mortgnge may either direct nn neconnt 
to be taken of what will bo duo tothe plaimüff or 
declare the amount duo. Where tho Court orders 
that an acoount be takon of whet would bo due to 
tho plaintiff, the day to be fixed by the Conrt under 
sootion 86 of the Transfer of Property Act (IV of 
1882. rule 2, Order XXXIV, of the Oode of Ой 
Procedure (Act V of 1908) is to be within six months 
not from the date of the order mun, but from the 
date of declaring in Court the amount due. 

In construing judicial orders, wherever practioable, 
they should be so interpreted as to be consistent with 
and not in contravention of law. 

Where & decree-holder has obtained possession of 
tho mortgaged property through Oourt on the 
basis of tho decree absolute which was erroneously 
made, he is bound to make restitation to the 


mortgagor. С. Kantix OnHaxpRA BanxaB v. Hana 
Gosinp Снови, 21 О. L J. 75 813 
—— Oonditional sale—No independent core- 





nant for payment of wmieies——Post. diom interest 
allowed 


Where о mortgage-doed oontainod а stipulation 
to the effect that ш caso of failure of paymont of the 
principal and interest іп 17 months, the deod would 
take effect as & sale out and out from thedate of the 
expiry of tho above-mentioned period and the terms 
af the decd did not show that the oovenant for pay- 
ment of interest wos an independent one, оп а smb 
for poesossion by redemption: j 

Held, (1) that interest should not bo allowed to tho 
mortgagoe for tho fnll period from the dato of the 
mortgage up to the dato of the suit, there being 
no independent covenant for tho payment of intere: 
after the period fixed for redemption; * 

(2) that the stipulated rate of interest could not 
be allowed for the P ues for which post diem 
interest at the rate 9 per cent. per annum had 
been granted by the lower Appellate Oourt. P, 
Kissmxa Mar v, MunaaapD Baxnsn, 52 Р L. В. 1015 


616 


Ooniemporaneous documnenis-—Bale and 
agieement to re-contey—Intention to create snoitgage, 


Where parties охеспіе two dooumenta within an 
interval of a few days of each other, one purporting 
to bea sale and another an agreement to re-convey, 
the intention is rather io create a mortgage than 
a salo. М. MUTHUEARUPA PIUDAI Т. MARODACHAL kag 


Onari 436 
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2.7. Contract brought about by fiaud—Con. 
cealment of prior mortgage—Rsacission of contract— 
e Contract Aq} (IX of 1872), s« 39, 65—Obligation 


"e of mortgages to reti n mortgage money. 


A contract of mortgage brought about by conceal- 
“ing fraudulently from the mortgagoe the өхийопое 
of a prior mortgage is voidnblo at tho option of the 
mortgn get * 2 
Where a mortgagor sues for tho cancellation of & 
fhortgnge document he must pay over to the mortgagee 
the amount paid by tho latter under the contract of 








ortgage. M. КіхнАКОТ PARATHAT Manizauwa v. 
AKDANASSRRI ILLATH ФАКАРАТНІ MUSSAD 130 
— Foreclosure | suit —Pielimimary | decres— 


Mortgagor fauiag to redeem — Mortgages failing to 
obtain decreas absoluie—Fresh suit. for redemption — 
Civil. Procedure Code (Act V of 1908), за. 11, 47. 


: If a mortgagee does not apply in a foreclosure 
suit fora decree absolute, he doos not get nd of the 
relationship of mortgagor and mortgages 

Therefore, in such & case & mortgagor or his repro- 
sontative who was allowed in the suit six months’ time 
to pay the decretal amount, is not barred by reason 
of section 47, Olvil Proceduro Oode, from filing a 
fresh sut for redemption, nor is his smt barred by 
section 11 of the Oode; but he cannot go behind the 
decree in the mor&gegee's sait in so far asit settles 
the amountof the mortgage-debt up to the dato of 
that decree 

Obiter dictum.-—À disnisaal for want of prosecution 
of a mortgagor's aption for redemption does not 
prevent the mortgagor from bringing а frosh suit for 
redemption. В. Вама Tursa MAHAR v. BHAGCIHAND 
Hormax, 16 Box. L. R. 687, 89 B. 41 


by guardian - Minor— Legal necessity 
—Alienee of minor's nghta:n property entitled 
to challenge the mortgage `~ 859 


—Limitetion—Preliminary mortgage de- 
oreo—Application for sala of mortgaged pruperty— 
Transfor of Property Act (IV of 1882), вв 88, 89— 
Limitation Act (ІХ of 1908), Bch I, Art 188 683 


— Malikang nighis —Agreement not toreclaun 
property “Ы satisfaction, affect of —Hypothecation— 
Mo: tgagee. right of, to а decree for sale. 

Where % supenor proprietor mortgages with posses- 
sion his malikaac rights of a village in heu of a 
money-debt, аа ое nae to claim tho mort- 
gaged property till saisfactidn of tho debt, tho agroe- 
ment amounts to в hypothecation of the property 
ond the mortgagee is entitled to а decree for sale of 
his proprietary rights. М, Rax (оглу c. Bana 
Prasan, 10 К L. Б. 185 498 


——AMoríigages 12 possession —Morigage to 
laminate ipso facto on а certain date—Mstation oj 
redemplion—-Suit for possession by so) tgages — Conadi- 
tion making mortgagor liable fo) sent due from 
жара tenants, moaning of. 


A mortgago-deed executed on the 26th Fobruary 
4895, containod an oxpress stipulation to tho effect 
that the mortgagoas should romain in possession up to 
tho 13th July 1907, on which dato the mortgngo was 
«о determine, without tho payment of any farther 
sum, па tat tho mortgigors shonld bo liable for 
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any amount of rent left due to the mortgagees from 
the village tenants. In 1908 the Revenue Tahsüdar 
at the matance of the mortgugors ordered a mutation 
of redemption. On the 7th June 1909, the plaintiffa- 
mortgagees instituted a suit for possession of the 
mortgaged aroa, on the gllegution thas no redemption 
could be made until the sum due by the morigagors 
on ncoount of arrears of rent hnd been made good 
to them 

Held, (1) that the mortgage-deed did not oon- 
template that rent due from the mortgagors as 
tenants should be secured upon the martgaged pro- 
perty and that as a largo portion of the sum 
claimed by the plnintiffs was made up of rent 
alleged to be duo not by the village tenants, but by 
the mortgagors themselves in their capacity о 
tenants cf the mortgagees, the plaintiffs could not 
get a decree for posseamon on the strength of the 
stipulation in tho mortgage-deed; 

2) that the accounts put in by the plaintiffs 
had not been proved and the suit must, therefore, 
bo dismissed Р. Musammat Бокал v. Dunoan Мат, 
56 P. L. R. 1016 710 


— —— ——Mortgegor and mortgagee, right ond 
liability of—Mortgagor, right of, to enhance ront of 
tenqnut— Reduction of mortgage-debt—Suit for de- 
claration and injunction, maintainability of 697 


—————{ — Pror mortgagee, ex parte йө#гое on sub- 
sequent mortgage againat—Intorest of prior mort.” 
gagee, whether can be doclared subsequently— 
Apphoation to prevent Qexdoution by such prior 
mortgagoo, whether under в. 47 l6a 


Prior mortgagee of property sold at nno- 
tion— Right to sot asido salo - B3I 
———, prior and subsequeni—Piior snorigagee's 
suit decreed— Morigaged property mold in execution 
and purchased ın рагі by prior mortgagee—Subse 
quent mortgagee, suit by - Redemption, piecemeal and 

partial. * 

The prior mortgageo, without impleading the 
subsequent mortgages, brought snit and got a decroc 
for sale of the properties mortgaged to him, cix 
А, Band C In execution some properties were pur 
chased by the prior mortgageo himself and somo by 
апо ег aucüon-purchaser. Thereafter the subes- 
quent mortgagee brought в suit for sale of the pro- 
perties included in his mortgago, vir., B, O and D, 
making the prior mortgagee в party to his suit: 

Held, that the subsequent mortgagee was entitled 
to a decree for sale of the properties D, О and D, ооп. 
ditionally on his at first redeeming B and O by paying 
off the proportionate amounts due on each of them 








on nooount of the prior mortgago as caloulated by 
the respective values of Band О. О. BRURA1 Kimgax 
v. AJUDHYA Prasan Вікон, 2 О. L. J. 78 960 


~ — Propérhies mortgaged—Ownership of 
mortgngor—Suit botween  mortgngof and third 
poriy— Bnrden of proof И 478 


———— — Rannama by mortgago: and complement. 
ary knbulat by mortgagee—Equity of redemption, 
tiansfei of. 

A razinama exeontod by n mortgagor in favonr of 
lus mortgagee golinquishing occupancy rights in the 
mortgnged land and the complomentnry kabwliat 

s 


* 
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given by the mortgagee operate to transfer the equity 
of redemption from the mortgagor to the mortgagee. 
B, Daaox т. BaxgazaXx, 16 Box. L. В 710 note. 


— — ————Raazinama by mortgagor aud complement- 
ary kubuliat by morfgagee—Transfer of equity of 

redemption. . 

A raxsinama executed by св mortgagor in favour 

of his m [ Pes espe ocoupancy-rights in 

>» the mo land and a complementary kabuliat 
gvon by the mortgagee operato to transfer the 
equity of redemption from the mortgagor to tho 

mo . B. WVaxxan Narayan KULKARNI v. 
(тора. Rawonannra, 16 Bow. L. В. 718, 30 B. em 
&—  — p reoovery of balance due on, separate 

decree for— Preliminary decree 72 
Redemption af mortgage without payment 

of deeds of further charge—Deeds of further charge, 

payment of —Transfer of Property Act (IV of 1882), 

вл, 00, 62. И 

Section 62 of, tho Transfer of Property Act isa 

sootion supplementary to the general provisions 
of section 60. It provides в summary remedy which 
is available to a m т in two special casos of 
usufrnotuary mortgage: (a) whore the mortgagee is 
authorised to pay himself the mortgago-money from 
the rentsand profits of the mortgaged property, (b) 
where the mortgagee is authorised to pay himself 
*from such rents and profita the interest of the 
principal money It cannot apply to cases where 
from the conditions containod in the mortgage, nocounts 
have to be made up betwéen tho parties. 

It contomplates the oxistenoo of only ono transac- 
tion and does not at all touch the case wheres usa- 
fructuary mortgage having boen exeouted, other 
mortgages by way of further charge have been oxe- 
outed by tho мате mortgagor, О. ZAHID ALI v. 
Kenan МАТН. 17 C. 888 427 
— Sale of portion of mortgaged property — 

Subsequent sale of semainder to smorígagse—Buiw to 

recover balance of mortgage-money —Right to redesm 

entire mortgage. 

Where out of & house-site and в field mortgaged 
o the plaintiff the house-site was sold to the defend- 
anta whothereby aoquireda right to redeem the whole 

perty and the plaintiff subsequently purchased the 
field and set off the purchase-money pro tanto against 
the mortgage-debt, and sued to rocover the balance 
by sale of the house-site: 

Held, that ал the sale to the plaintiff was subse- 
quent to the soquisition of the house-site by the 
defgndents and was without their privity or consent, 
they had not been deprived of their right of redemp- 
tion which had been in existence since they 
perchasof the house-aite. В. 'HANMADALI KAXRUD- 
DIN +, AÁBDULALI КАВІМВНАІ, 16 Bow L. В 645 

38 


———— 








t Soveral mortgages'upou same proporty 
— Necessary parties to sut -Two mortgagos in 
favour of samegperson—BSuit оп Inter mortgago— 
Bubseqnent suit on former mortgage, whother 
mairtainnble 1005 

—- Bimple mortgago- Court's power to еп-. 

large timo of paying mortgnge nmount—Cnil Pro- 

cedure Code (Act V of 1008), s 148, О, XXXIV. 

m. 7 (1) (@), 8 (2) - a 70 
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Mortgage опи. 


Simple mortgage converted inth ura 
fructuary mortgage by subsequent arranement— 
Mortgages put in possession—Registration —Mort- 
gagoe, right of, to sue or. original mo 430 
Вт — Mortgage before at January 
1002, effect of, upon sir —Sir, when ceases to be so 
—FEx-proprietary rights, how surrendered and ex- 








* 


od— Abandonmont, actnal—Limitation for * 


claim of ex-proprietary rights—Oudh- Rent Act 

(XXII of 1988), в. ТА * 586 
————— 8ш for interest on bond executed after, 

mortgage—Oonsideration—Abstention from suit— 

Buit to defeat provisions of any law 579 

Suit for sedemplion— What shomda mort-e 
gagor prove—Adrerse possession, what amounts to— 

Issue, whether ргоре іу remitted. 

In a suit for redeurption of e mortgage if the mort- 
gagor proves that there is a subeisting mortgage - 
affecting the property claimed by the other party as 
lis and that the equity of redemption ш vested in 
him (the mortgagor) ho is entitled to a decree, but 
if he fails to prove a subsisting mortgage covering 
the property, he cannot succeed. 

It is not nooessary for the person who claims the 
property ns his to provo that ho or tho person 
through whom he olamms wero in possession for 12 
years. 

A mortgagor must prove that he has been in legnl 
possession of the property mortgaged within 12. 
yenrs of the inatitution of the suit. . 

Aman can be in legal possession eilthor through 
his tonant, oare-taker or mortgagee. 

Per Richards, J.—(Bonsnerj:, J., dissenting).— 

Whore the lower Appellato Court has found in a 
redemption case that the mortgage is not proved, a 
Judge of the High Oourt is not entitled to remit an 
issue to inquire whether the mortgagor hes been 
in possession either personally or throngh others 
within 12 years, 

Per Binaerji, Ј. —If the ownership of the property 
was vested in the mortgagor and not in the party 
claiming adversely, the mortgagors are entitled to 
recover possession unless they hnvo lost thoir title 
by reason of the adverse possesmon of some ono for 
n period exceeding 12 yoars. 

Possession to be adverse must be by a parson who 
does not acknowledge the other's rights but demef 
them There must be an express or implied repudia- 
tion of the rights of the true owner and nn ороо 
assertion by the person in possession of а claim of 
rights to hold the property on his own behalf, Unless 
possession is coupled mth an express or impled 
claim of right inconsistent with the title of the 
lawful owner, 16 cannot be rogarded as adverse to the 
truo owner А. Ажлр Aur т. ANAND Sanur. 12 А 1. ` 
J. 1288 35 





—— , usufructuary—AMortgagee'a sight to sell 
—Corenant to pay money, íchether promise to pay 
ољ conditional statemani— Termas in covenant, inter- 
pretation of —Preeumption 
Iu on usufructuary mortgagy the mortgagec has no 

right to recover tho monoy by tho sale of tho mort- 

gaged property unless thoro is п covenant to pay ‘the 

money. A 
Wheoro a morigage-deed provided “Whon I 

or my heirs and reprosentahrea shall pay off 

iu onsh and in ono lump Rs, 250, tho amomnte 
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Boverdl by this surpeshgi deod, on the 80th of 
AMagh 18Tl F B. or on tho 80th of Magh of any other 
yoer after Ltho.expiration of tho deed, to the said 
surpesh gydag or his heirs and represontatives, I shall 
take back this deed and enter upon possession of the 
leaso-hold property, and I or my heirs shall not apply 
for redemption of the mortgages without paying off 
the peshg: money ln security of the peshgi money 
I mortgaged and lypothecated tho said lense-hold 
property.” 

Held, that thero was no covenant to pay the monoy 
and the mortgagec could not give up possession and 
sno for salo of the property. C. Basawan Brwau 
er. MAHAMAD FARIZ 


——Weed—Provsion ertinguahing siyht 
of redemption 1f right not eserqssd. within tico yenra, 
effect of 
A morigage-deod provided that if tho mortgagor 

failed to redeem within two years tho mortgageos 
had a mght to treat the transaction as a sale, and 
further that if they did not wish so to troat it, they 
could call upon the mortgagor to redeom at onoe nnd 
that the mortgagor was bound to do so, but if he 
were unable to do во, the right of redemption would 
be extended mmdefinitely- 

Held, that as soon as the two years had elapsed 
withont the mortgagor oxerciaing hor right of redemp- 
‘tion, that which was a mortgago inits inveption 
became an absolute sale from the beginning. finally 
closing the transaction between the parties as in the 
caso ofan ordinary mortgage by conditional sale. 
1. B, Mà Nawa v Ma Tua Нат 868 


s uit on—Üovenant to pay —Per- 


sonal deoree, right of—Application jor personal 
dacree— Limitation 


Where in a document thoro is а covenant to pay a 
debt on в partioulnr date, although followed bya 
direction that in default of payment the sum may be 
recovered from the hypothecated property, the mort- 
gagoe is nevertheless entitled to & personal decree, 

An npplionhon for a rsonal decree can be 
mnde oven after віх years the date of bond, 
provided the suitis filed within six years from the 
dato of tho bond М. Asgsatwan РЕА TinUVADI 
*AryuKGAR ›. MutIAXAAL Janaki, 2L W.00 770 


Mortgagor and mortgagee -JMortgagor 
purchasing bonami ia :evenua sale—Subscquent 
mortgage sale, validity oj—Riglt of bonn. fide losses. 


The plaintiff mortgagee brought a suit on a mort- 
gage and it wes dismissed by tho first Court and 
whilo an appeal against that dismissal order was 
pending, the mortgagor let the revenue of the mort- 
gaged land fall into arrears ond had it brought 
to sale by the Revonuo Department for tho racovery 
of such arrears and purchased the property himself 
in tho namo of the 2nd defondant The plaintiff 
suceceded ın appeal and the property was sold and 
purchased by him but he failed to got actual possos- 
sion as the judgment-debtor had 166 the-lands to 
tho firat defendant. The plaintffs then sued for 
possession of the land and the crops standing on it 

Held, that the sale under the m decree was 
valid nnd conveyed the full itle to the plaintiff ns 
"end пеене was only the bemam:idar of the 
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Mortgagor and Mortgagee—concld 


plaintiff's judgment.debior, who was the owner nol- ғ 
withstanding the rovenue sale; and that the first 
defendant who was a bona fido lessoo of the properties 
from tho 2nd dofendant was ontitlod to tho crops 
raised during the oon&inuanoe of tho loase, and that 
tho auction-purchaser could ошу got tho rent during 
the remaining portion of tho tonancy. 

fection 69 of the Rorenno Rocovory Act has no 
application in a onso whore tho mortgagor purchases 
the property at a rovonuo sale berami in another * 
person's dame and the revonue sale noed not bo sot 
amde by a mortgagee suing on n mortgage М, 
NuranaPATI Вамі Каррі v. VavrLLA VENEATHSAXM. 
(1914) М. W. N. 916 274 


Muafl. Se Осон Rent Аст, а, 107-H • 


Muhammadan Law—Dower fied at time 
of man age—Dirspute as to amoun! fi ced — Wife unable 
io prove amount asserted by her—Dserce accordmg 
to admission of husband—Customary dower, schen 
allowed— Verbal contract of dower——Etidence—Pro- 
cedure. 

Where the wife allegos that her dowor was fixod 
at the time of marriage, but she cannot prore the 
amount esserted by her, the Court is bound to 
pess a decree for the sum admitted by the defendant, 
inasmach as the wifo is опей to the oustomary 
dower only in cases where admittedly no dower 

was spocified at the time of the marriagfe 

The rnles of procedure and evidence laid down by 
tho Muhammadan Law to be followed in део о 
disputes as to dower betwepn the husband nnd the 
wife which are at variance with the Statute Law on 
the subject, cannot be followed by Oourts in 
Britiah India 

A verbal contractfor adower о? o largo amount can 
be admitted only if provod by moa; oloar and 
satisfactory cvidonoe. Р, Faru Kiam т, КАЛАМ 
Breau, 105 P R.1914 113 


——— Guardlansh!p-—Female 
minor— Rister's husband and maternal unolo—None 
but mahram to bo appointed 74 

————————————PosseBS8lon. mit for- 
Mortgage by ostensible owner—Benoflt to ен | 














—Succession — М uha m- 
madan Law or custom -—Аза:нь of Lahoro dopend. 
ing on agriculture 57 











— — Right of oonvort's son io^ 
inherit—Exolusion of Kafir 357 


Waaqft—Dedication fo reli- 
pai purpowa—klukarram, observance of, dadica- 
tion for, whether valid 


Where a Bunní Muhammadan ооптеуей cortgin 
properties of his to his grand-daughter and grandson 
undera deed of wagf for the “service of Imam 
Hossain nnd Hassaneand for religious p KO 

Held, that the deed was тара and opo tivo aga 
deed of жад and that tho under the deed 
could not alienate the property by sale or mortgage. 

A dedication of property for the obsorvance of 
the Muharram constitutes the service of man and tho ` 
good of humanity, thongh to a limited section, ав it 
entails the feeding of the poor and distribution. of 
nlms to the needg С. Клм .Опови Law r FATINA 
Bzevu, 19 О. W. N 33 © 442 

s 
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Muhammadan Law —coucld. 


Wagqf—Mohammadan dodi- 
outing propertios for expenses of mosque and main- 
tonanoe of family, how far vulid—Musealmaus 
Waqt Validating Act (УТ of 1918), aaa 
offect of 


Murder. See Prxat Cone, в. 802. 


.Mussalmans Waqf Validating Act 
(VI of 1913), retrospective effect of 96 


. Mutation of патев —Posaession by ex-pro- 
/"prietor, effect of 20 


Mutation proceedings—Ffamily 
ment--Reglstration, whether necessary 4 7 
Mutt, kinds of 739 


Nankar, cash, туш to—Under-proprietary ruht 
—Kjoctinent, notice of, cancellation of—Prima famo 
case of undar- propristai y righta to be established. 

A right to receive 2 cash nankar does not neces. 
эму connote & right to possession of land as an 
under-proprietor, but may, when coupled with somo 
other facts, go to establish a prima facie case of 
under-proprietary rights. 


A notice of ejectment ought to be cancelled by. 


the Revenue Courts in cases where a prima facie 
claim to  under-proprietary righis has been 
ostablished. U. P. B. Н. Lav  MUKESHAR 
Baxnusu Віхан v. BuaBxapm Krax, 1 О. L. У. 788 


178 
е Nattukottal Chettles. 


Bes Німру Law. 
Negligence. Bes Товт. 


N tlable Instruments Act (XXVI 


from payoe of hundi—Holder in due cour se—Pre- - 


vut ption—Connderation, failure of. 

An endorses from the payee of a hardi must be 
presumed until the contrary is proved to be a holder 
iu due course within the moaning of section 9 by 
reason of section 118 (g) of the Negotiable Instru- 
ments Act and is unaffectd by the ure of the con- 
sideration as betwoen the drawer nnd the payee. B. 
BAKXHABAX MAXSARAM t. GOLABOHAND Teo) 3 


Вох. L. B. 743 
——— s8. 22 (2), 24 608 
-—— 88. 43, 118 (g) 
362 


Northern India Canal and Draln- 
age Act (VIII of 1873), s. 70, 8ub= 
secs. (1) and (2)—Preveating digging of water- 

couree—Ite.tnon—Crouinal Procedure Coda (Act V 
of 1898), v. 439 —Findiny of fact based. он inadmus 
mble ecideuce, 

“The proventang o£ tho digging of a wator-vourse for 
luking water from e canal doos not como within tho 

eparvier? of section 70 of Aot VILI of 1878. 

A finding of fuot based on no evidence or on iuad- 
missible evidence is hable to be set aside on revision 
underesection 489, Oriminal Procedure Ооде, 1898. 
P. ABvs v. Eurnmnon, 7 P. W. В. 1015 Ca; 16 Cz. 
L.J 202,94 P. L. В. 1915 762 


Norice, whether 
Secretary of Btate for India in Council 


Nulsance. 
188. 














in all suits against 
232 
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Oaths Act (X of 1873), 8, 13—Omisun 
to edniinister oath or affirmation, effect o 215 


Occupancy holding, right of—Testamentary 
disposition af occupancy holding, validity of Haut, 
construction of—Rught, whether conferred by mere 
implication —Kstoppel—Testator and legatee—Heir- 
at-lato of raiyat, whether estopped froin questioning 


validity of gift by xm Тепайсу Ясі (THI ° 


. of 1885), ss. 26, 175 (8) (4) A ч 

In the abeenco of proof of any local usage to the , 
contrary a raiyat is not competent to make a testa- 
montary disposition of his nght of oocupapoy. 

А right cannot be conferred by mere ifiplication 
from tho language used ina Statute; there must 
a clear and unequivocal enactment to confer tho 
right. 

As botwoen the testator on tho опа hand and tha 
legates or tho oxecutor on the other, there is not 
estoppel; thorefore the heir-at-law of в testator raat 
in eatopped from questioning the transfer of & holding 
made by a Will. 

In every caso of gift, tho dootrino of estoppel doos 
not apply as between donor and donee. C. AMULYA 
18 0. W.N. 


1290 21 O L. J. 187; 42 C. 254 235 





af—Principlea. governing tiansfer—Sale 19 execution 
of rent-deciee—Application to set amde sale—Trans- 
feres а 13epiesentatioe of 3udg avent-dabtoi — Оой Р) o- 


codure Oode (Асі V of 1908), s. 47. 


The principles regarding the transfer fur valuo of 
ocoupancy holdings apart from custom or local 
USAO ал upon modern authority are: 

1. The transfer of the whole or а part is operative 
inst the raiyat: ^ 
(а where it is made voluntarily, 
b^ where itis made involuntarily and tho raiyat 
with knowledge fails ог omits to have the sale set aside. 

A sale is made involuntarily where it is in execu- 
tion of а money-decree, but not of а decree foundod 
ор & mortgage or charges voluntarily made. 

2. The transfer is operative as against the landlord 
in all cases in which it is o ive against the raiyat, 
provided the landlord has given his previous or 
Where the transfer ів & sale 
of the whole holding, the landlord, in the absence of 
his consent, is ordinarily entitled to onter on tho 
hol , but whero the transfer is of a peri only of 
the ho , ог not by way of sole, the landlord, 
though he not consented, is not ordinarily entitled 
to recover possession of tho holding, unless thore has 
been (a) un abandonment within the m of 
sootion 87 of the Bongal Tenancy Act, or (Б) а e 
rolinquishmens of the holding, от (c) a ropudiution of 
tho ten&noy. 

Whothor thero has been a reliuquishment or 
repudiation or noi, depends on tho substantial offect 
of what hay been dono in each case. 

8. The tranafer of the whole ог a part is operative 
па against all other parsons whore ib is aaa 
against Шо raiyat. 

A person, who without the landlord’s consent pur- - 
chases from а raiyat & 
ing which is not transferable by local custom or usage 

er porat whose immoveable property has been sold ө 
a representative of the judgmont-debtor d 
tb mening d mii 47 of the Oode of Civil Pro- 


Transfer for value, calidiy — 


portion af an oócupenoy hold. „ © 


` 1080 


і 


Occupancy, holding—convld. 


cedure, 1908, and is entitled to havea sale of Шо 
hol in execution of a decree for arrears of rent 
s asido on tho gronud of fraud 
Where & portion of an occupancy holding is trans- 
ferred, tho transferee сап by sult recover possession 
e from the lagdlord who hes forcibly dispossessed him. 
A right of oocupenoy, which is not transferablo by 


*oustom or local usage, can be transferred. 


7 Baxusu Вікон, 2 O. L. J. 05 


A holding apart from tho mght of ocoupancy 
cannot bo transferred. С,  DAYAMOYI v. ÀWNANDA 
Monin Hog, 18.0; W. N. 071; 200. L. J. 52; 43 0. 
172 М 61 


M — —— y not transferable by local 
weage or custom, «sufructuary mortgage of a portion оў 
—Registered document—Oovenant not to surrender— 
Bengal Tenancy Act (VIII of 1885), ss. 96 (6), 88 
—FBacumbrance on part of юш, whether eucum- 
brance om whole. 
Where o part of an RE holding not trans- 
ferable by local custoth or usege was usufructuarily 
mortgaged by & ro document with the oove- 
nant not to surre and the mortgagor surrender- 
ed it. 

Hold, that as tho onoumbranco is by о registorod 
. document and the surrender waf without the соп: 


sont tf the. plaintiff, tho surrender is invalid under ^ 


section 86 (6) of the Bengal Tenancy Act. 

An onoumbrauce on & pert of a holding is an 
enoumbranoe onthe whole. C. Raw Орав Вікан 
т. Мпллам Сох, 10 О. W. N. 268 


——— — — —— Wll—C ustost— Beuyal Те- 
nancy Act (VILI of 1885), ss. 26, 183. 

An oocupancy-ra:yat has no power to béqueath by 

Will his holding unless a special custom to do so is 

vod. C. Kumya Lan Ror v. Uwmwi CHANDRA 

т, 18 О. W. №. 1204 352 


Occupancy rights, clam for—Claimant’s 
relatics wader-proprictor, chect of —Kjectment cass— 
Statutory tenant, status omperior to that of, claimed 
—luquiry to be complete 
Where œ oo-shorer in a holding haa got o deureo 

for under-proprietary righ ta, no oocupanoy myhts 
shall be claimed in that holding; but а person can 
olaim occupancy rights even though his relatives 
may have got under-proprietary rights in the 
village 


jectmment cases in which rights superior to thosc 
statutory tenants are claimed, should not be ad- 
judicated upon without a completo inquiry being 
made, О, Р. В. В. JAGADNBA BrNGoH v. BHAGWAN 
935 
———————— s claim for— Claünuant's re- 
lativo undor-proprietor, effect of —Ejectmont caso — 
Statutory tenant, status superior to that of, claimod 
—inquiry to be complete 935 
— — —— р тіннен of, by er- 
piopristor—Agicement, voluntary, valididy of—Ke- 
tenancy converted by LAE dini into 
1eni-fres holding for life— Trespasser— 
Jurisdiction of Civil Gourt—Oudh Bent Act (XXII of 

' 1880), s. 7 A, cl, (4). 


A vol agreement entered into ап ox- 
proprietor before the enactment of section 7A of 
the Oudh Rent Act, to relinquish his occupancy rights 
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Occupancy rights—ocondd. 


arising in respect of his sir land in consideration of 
his holding that land rent-free for his life-time, cannot 
be regarded as invalid’ or forbidden by law. The 
sucoessors-in-interest of the ex-proprietor taking 
posecssion of the land after his death are liable to 
ejectment as trespessers through the Civil Court. О. 
VisuuxaTH Kuan v. Gauri Впаккав, 1 O.L. J. о 
> 


Oplum Act (1 of 1878)— Rules framed under 
а. 5—Rule 4 (ut) (0)—Ulirg vires—Convichon based _# 
on, whether legal. 


Rule 4 (itt) (c) of the Rules framed by the Bombay 
Government under section 5 of the Opium Actis a 
rule of evidence as to the fact of possession, and 
not a iule as to the conditions of posession as 
contemplated by section 5, and as such is ultra tires 
of the section. Therefore, a oonviotion based on the 
rule is 8. GaxpALAL MURARJI v, EMPEROR, 
8 8. L. В. 138; 18 Or. L J. 186 2 


Oudh Laws Act (XVIII of 1876), 10 


Oudh Rent Act (XXII of 1886), ss. 3 
(3), )07B (b) and 107 G—“Land” includes 
fallow plots—Rent-fres land liable to pay rent as 
piorided by setilement decree—Propristor of grove, 
not Récessarily owner of land as well Giove, charac- 
ter aj —ÁAsvoesment of rent, suit for, lagdigi d'a sights 
as to—Undirided holding, effect of. р 


“Land,” as defined in tho Oudh Ront Act, includes 
plots remaining fallow. 
Land held rent-free but liaBle to pay rent on breach 
ofa condition annexed to it, as provided by tbe. 


“settlement decree, is not land hold rent-freo under 


a judicial docision as contemplated by «cction 10758 
@ of the Oudh Rent Act. 

A person rocorded as proprictor of a grove is not 
necessarily n proprietor or uuder-proprietor of tho 
land oovered by tho grove. 

А land is not grovo if ошу а portion of it romains 

rove. 

A landlord hes no right to sue for assessment of 
rent some only of the co-sharersinan undivided 
holding. U. Р. В. Н. Munsaxuap Bagas v. Buro 








Monan Bikag, 20.L. Ј 88 974 
—— $8. 7А 586 








8. 7 A—Hortgage before let 
January 1902, effect of, wpon mr—Bir, when coasce to 
‘be &o—Ks-propi tas y rights, how sui rendered. and 
eatinguished—Abandonment, actual—Limuitation Jor 
claim of ea-proprietary rights. 


A mortgage with or without possession before lap 
Jaduuary 1802 hes no effect whatsoever upon sir, во 
that в su thus mortgaged doos not veaso io beso. · 

А holder of mr whtn his proprietary rigifts are 
transferred cannot surrender his ех-ргоргіеіагу 
rights except by actual abandonment, 

we u <tr-holder fails to take up his ex-piopiietuiy 

his, in Agra within sir months, and in Oudh 

within & year, after their accrual, they ero extin- 

ed. U Р. В. В. Suntan Husain Kuan v. 

WwAK Sixau,-2 O. L. J. 11 586 
. 
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—— в. 33— Enhancement of rent, 
clais foi —Conatruction of document-—“Ziada sitani,” 
moaning of-—Laadlord and tenant, agreement between, 
enterpretation of—Occupency tenant liable to all 
incidences attaching to him as such. 


Where а landlord enters into an ent with & 
tenant binding himself not to commit “riada stan,” 
it simply means that there will be no unreasonable 
enhancement of rent, and not that no enhancement 
ab all shall be made, and thus does not bar an en- 
hanoement warranted by the express provisions of the 
law. E 

A person declared to be an occupenoy tenant must 
acocpt the incidences attaching to that tenure. 

„Ч. P. В, Re Mara Prasan v. BPEOLAL MANAGER, 
OouzT or Warns, Омалжлок, 1 0. L. J. 724 385 


— $. 48—Heirs of a deceased 
tenant—Jomt Hinds family, member of, claim of— 
Widow of deceased tenant, right of. 


A member of & joint Hindu family comprising 
himself anda deceased tenant, if nob shown to be a 
oo-tenant with the latter, cannot under section 48 of 
the Outh Rents Act succeed ax heir to the deceased's 
holding, so long as the deceased's widow is alive. 











U. Р. В, В. ВндатАн Baxman Sinan v, Вовїг 
Barr Binen, 20.1, J. 50 * 561 
———s$- 8.69 407 
? ——— —— 8. 107B (b) 974 








enteied as “maurusi” & column " of tenants’ groves” 
—Under-propretary right, accrual of. 


Section 107G or section 107H - of the Oudh Rent 
Act applies to plots entered at the time of the First 
Regular Settlement as “mow шт” in the column of 
“tenants’ groves”, if the landlord fails to establish 


Ais right to resume them. U.P. B. Н. BULTAN 
Вікон т. ОнанонАРАт, Binan, 1 О: T. J. 000 120 
—— — 8. 107H 120 





—— S. 1O7H—Grores brought 
under cultivation —Bila (алба, land held as— Under- 
propristary rights, acorual of—Presumption. * 


А person who was a former proprietor of a 
village and bad got Settlement Cours decrees for mr 
lands and under-proprietary rights in. the vilage 
and hadhis claims at the time of the Settlement 
for large areas besides the sir dismissed in default, 
was in possessian of some old groves. These groves 
having subsequently been brought under cultivation 
wert recorded as land held bia tagfia, and the land- 
lord sued for assewament of rent оп that lend. 


@ield, Hat the provisions of section 107Н of tho 
Oudh Rent Act spplied to tho land in suit, inas- 
mach aw it could reasonably inferred that the 
possemidy of the grove was not that of an ordinary 
tenant whose rights come to an abrupt conclumon 
when the land cesses to be grove. U. P. В. Ru 
Erori Рвагав Baur v. Raw Onagan Ракрв,, 1 О. L. 
J. Tol . 165 
—- B 107Н--Моай, heruable 
but not tranaforablo—Trassferee from muafidar, right 
af —Under-prupristary rights, nos-agorual of. 


—— 
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A transfores from a mucfidar who he onlp a 
heniable but not a transferable intorest in thoemuafi, 
cannot claim under-proprietary rights under section 
Maxs a 


Dix v. Тнаков Prasan, 2 O. L. J. 10 585. 


s. 108 (10) — “egal, 
ejected,” meaning of—Res judicata, (emporary. é 
Tho words "illegally ejected” ' used in sootion 108 

(10) include an ejectment by a procesa of law if the 

ejectment was illegal. 2 
A decision ins vious ejectment cage under вәс 

tion 62 of the Oudh Rent Act as to under-proprietary 

rights operates as reajudioata between the parties 
in a subsequont coeso for recovery of possession in the 

Revenue Court until there is а final adjudication of 

the question in the Civil Court. U.P. В.Н. Ma- 

HESH BHUKLA v. RUDRA Paaran Rixan, 2 O. L. J. 88 


525 
8. I20A 687 


————————в8в. 152, 154 — Statutory 
lisbility to pay arrears of rent cast upon trans- 


э ө 








feree and land came into his on— Pre- 
emptor's liabilities to pay arrears of rent reoovered 
from vendee э 420 
— в. 154 420 

Ch. VI! A 532 


Pachete Raj—Family custom — Maintenance 
grant, nature of—Impartible estate, alienability of— 
Equitable interest, value of — Putnindar under grantor 
of maintenance— Grantor, right of, agains grantee 
—Transfer of Property Act (IV of 1882), s. 43, 
scops of. - i 
According to the family custom in the Pachete Raj, 

а maintenance grant tothe members of the Raj is 

not absolute in its nature like gift, but lasts only fur 

the life-time of the grantes, and it is entirely optional 
with the successor of the grantor toremumo or : 
confirm the grant, 

It is only where a custom іп restreint of alienation 

15 not proved thet an impartible estate is alienablo. | 
If the transferor himself has once become entitled 

бо e valid estate in the land, the tranaferee’s equity 

would attach upon it in the hands of all persons 
claiming under the transferor otherwise than fora 

legal interest by for value without notioo. * 
The holder of the Pachete Haj, after having grant- 

ed certam villages to the , defendant for her main- 

tenance, created в puins in favour of the predecessor 
of the plaintiff on the allegation that the grant had 
been resumed. The maintenance grant, after th 
death ofthe grantor, was not resumed by his 
successor The plaintiff filed a suit for electment of 

the defendant on the ground bids sexe i 
Held, that the suit was not mei le for want of 

title, and that section 43-of the Transfer of Property 

Act wos not applicable, inasmuch as the section 

ised the doctrine of title by ‘estoppel and 
applied only where a person erroneously represented 
that he was authorised to transfer certain fmmoveable 
property. С. Снотд Banina БАНЕВА v, Гувка 

Ouvunpka Cuaupnua!, 19 C. L. J. 1-4 952 


Pardanashin lady, docunont cxcculod руе. , 
Terms not explained to her—Snit by persons of 
unsound ming—Noxt friend, whether a party 459 , 

> e + 
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Pardanashin lady—concld. 


аф Power-of-attorney — Document 


extcated by Agent, claim оњ bans of—Rvidence— 
Burden of proof. 


е Whene cfaim is made against paidarashin ladies 
"e on the basis of a document executed by an Agent on 
bohalf of them, the plaintiff must show not only that а 

* power-of-atzorncy ‚таё actually signed tho 
pardanashin ladies, but also that thor knew what they 
were доц, know the nature of the document and 
the extent of powers they were oonferring by such 





еъ document. `1. В. Ashi Јам с. OHELLAPPA Ониттт 

610 

Pardon, forfeiture of. Ses ORIIINAL PROCEDURE 
Copx, в. 887. 


Parties—Jurisdiction—Res judionta—Title—Tnene 
I 


Partition, Se Hixou Law. 


——-———Compromise by some of the partiss— 
Consent decree, validity of —Appeal agarnst consent. 
decree, when maintainable—Suit to declare such 
consent decres inoperative, unmecessary— Dismissal 
Sor default, effect of. 


in а partition suit the defendants, who were nob 
parties to the compromise effected between the plaint- 
iffs&nd the othor defendante, will not be bound by 
the terms of the compromise, and the decree based 
thoron would not havo greator validity than the 
contract upon which it is based. Ыы 


A partition of jomt property caunot bo offected on 
& compromise which binds only some of the co-ownors, 
aud, therefore, a 00, t decroe based upon such & 
compromise cannot nd апу of the parties to the suit. 

Ordmarily an appeal does not lio ngainst a decree 
лае Бу oonsent, but an appeal may be preferred by 
persons who were not parties to the consent dooree. 

The dismissal for defanit of a suit for declaration 
that the consent decree was not operative cannot 
give greater effloacy to the consent decree than it 
really possesses. It is unnecessary for persons who 
are not parties toa consent decrec to institute a suit 
for such a declaration. C. GOBIND CHANXDEA +. 








RzHAGABAT SARDAB 242 
е Discretion 417 
—— — Hindu Law—Status—Intention to divide 


—Presumption when опе oo-peroener divides 736 


=g how astablishei—Oral evidenoe—Csroum- 
stances, sufficient, for inference of partition—Adverse 
: Fallow land—Grasing of cattle, whether 

+ tate rupts ops: ation of adverse posseesion—Oo-sharer, 
adverse possesion of, when presumed — Hostile title, 


A partition may be oocsalonally established by oral 
evidence which, though not directly proving the 
factum of partition, may be of such a character as to 
justify the inference that’ a partition must have been 
mado between the ies or their predecessors. 

In'& came here there were, first, transfer by one 
member ofthe femily to another of cultivated lends 
in bis оосараШощ secondly, long possession of specific 
parcels .&nd sub-division among members of e 
particular branch; thirdly, reclamation and improve- 

ent of waste lands ab considerable. oost; fourthly, 
: drect admission of parties that there had been a 
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Partition—concld. 


previous partition; fffhly, separate ocoupation of land, 
and collection of rent from the seperate tenanta and 
the institution of suits by the superior landlord against 
the members of the family as if they were separate 
tenanta, and the separate suforcement of dooroes so 
obtained: 

Held, that tho ciroumstances are sufficient to, 
establish previous partition. 

Where exclusive possession is taken of such lands 
as aro cultivated during one sonson and left fallow ө 
during the two following seasons, and the owner is 
ousted, tho mere fact that a strenger greases bis 
cattle during the period that tho lands are not under 
cultivation would notinterrupt tho operation of 


on. m" 

cM m be said to have оеп in adverso 
possession merely because be cultivated & larger 
area then what would fall to his sharo upon a dis- 

tribution of all the lands. 
In order to constituto adverse possession as 
against a co-sharer, there must be an assertion of 
hostile title for more than a period of 12 years before 
the commencement of the suit. C. KuLana Рвовар 
Twary г. Bangu Onaran, 200. L. J. 32 . 412 


‚ instrament of —A ward ‘489 
—— > instrument of—Full duty paid—Seoond 
instrument affirming first with minor alterations— 


Duty payable—Interpretation of Stagite—Fisoal 
onactment 73I* 


——-, right of—Buit for recovery of posses- 
sion—Person entitled half share, whether can 
oject one from whole—Doarce, nature of 228 


——— — — among superior landlords— Distribution 
of rent—Enhenoement 49 


Sult—Agreement appointing trustees 
to hold plaintiff's share, whether roference to arbi- 
tration and adjustment of suit 369 


Oourt-fee — Actual or oon- 
structive possession not proved — Plaintiff -not 
entitled to maintain suit—Proper remedy—~Leare 
to amend pldint—Costs 465 
—— Res judicata—Compromise— 
Agreement not carried ба оаа sult for Ru 
tion, if barred—Continuing right 694 


Partnership business, sale of —Misjoinder of 
causes of action 344 

















— — —— 








— for fixed  term—Dissolutios before 
eapry of term, whether alowed—Contract, breach of 
— Compensation for breach —Partwer, liability af 
Tho parties bo the suitenterod into & partnership in & 

contract which tho defendanta had obtained from the ^ 

Municipal Committee, Delhi, for erecting “stands gon 

the central portion. (райт) of the Chandni Ohauk 

Street, Delhi, . for pectators - to watch the elephant 

procession in connection with the Coronatiog Darbar of 

1903. Ол the 2nd December 1902, the defendants gant 


'& regletared notioe tò the рїї to the effeot 


that as he.had up to that date made no preparations 

to perform his part of the oontract, the partnership 

between the parties was diesolved, and thereafter 

the defendants got the work of erecting stands done 

by their own workmen without reference to the 

plaintiff and affpropriated the whole cf the income 
АИК e ` 


ГА 
Yol. XX vii] 


Partnershlp—cond. 


that accrued from tho sole of tiokots. The plaintiff 
sued for rendition of sccounts and his sharo of 
profita and also claimed compensation for a certain 
number of chairs whioh he had got made: И 
Held, thai the plaintiff was not entitled to the 
compensation, for he had not carried out his part of 
« the contract and the defendants could not be expected 
to wait indefinitely; but that he was en&tlod to his 
share of the net profita of the ip as the 
* partnership could not be legally putan end to by the 
defendanta. Р. MUHAMMAD ALI v. BHAX Lat, 6 P. 
L. В. 1915; 44 P. W. В. 1915 650 


— on Hindu family—Death of mem- 
ber of fagmily—Partuership not Hseclved—Oontrach 
Act (IX of 1872), з 258 (10) —Principle—Parisershap 
continued after tts determination by death, —Ismsta- 
tio»—Managers statement аз to date of dissolution— 
Estoppel—Aurety bend to be readin conjunction with 
partnershep deed. ' 
A partnorship between certain individuals and 
& joint Hindu family is not dissolved by the death 
of в member of the joint family. 

Tho principle of Jaw embodiod. in section 258 (10), 
Contract Act, is бедой on the ground that partners 
cannot be expected to scqniesce in new partners 
being forced upon them. But this prinolple can- 
noi apply when all that happens is that one 
of the ojating partners becomes, by operation 
eof law, entitled оп. the death of his co-parcener to a 
larger share in the partnership than he previously 
possessed in his individual oapacity. 

When & partnership is determined by death and 
the surviving partners oontinue to carry on the 
business, the statute of limitation is no ber to 
taking tho accounts of the new pertnerahip by 
going into the accounta of the old partnership whic 


v 
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have been o&rried on into the new partnership: 


without interruption or settlement. 

Where the partner of a firm himself 
issues notices to ita constituents informing them that 
the partnership had dissolved from a particular date, 
itis not open to him subsequently tocontend thai 
this was falee and that the partnership had actually 
terminated sometime before. 

A surety bond executod in connection with в 
pertnership must be reed in sonjanotion with the 
partnership agreement to which it makes express 
m E Aa isto be construed 

су, and the liability of the surety cannot be 
deleted beyond tho period for which he was 
undertaking liability simply by showing that the 
- partnerahip, which, &ooording to the express provision 
of tife partnership agreement, he was led to believe 
wea іо terminate within « specified period, was in 
fact, by eubeequent mutual agreement of the 
paPtners to which he was по party, continued beyond 
thas period. P. MAHARAJ Kisuxw v. Нав GOBIND 
101 P. 8,1016 69 


=== Sut for accownis—Counter-claim— 

Oourt-Foes Act (WII of 1870), Sch. I, Art. 1. 

In а suit for accounts and to recover money due on 
o dissolved partnership, the defendant's claim. for 
decree on accounts, is not a oounter-c]aim, and no 
Oourt-fee is leviable thereon unti the amount has 
been ascertained. З Батан Манохир Нал BULE- 
Wax v, BAuzax Kuan, 88.1, В. 122 316 

ө 
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Partnershlp- солод. 


Suit for accounta—Counisr Wy 
Court Fees Act (VII of 1870), Sch J, Art. 1. 
In в suit for acoounts and to recover money due on 
a dissolved partnership, the defendants’ for в 
decree on accounts is not a counter-claim, and no," * 
'Oourt-fee is leviable thereon onl the amonnt has ` 
been ascertained. ' Í + . 
A suit for partnership aooounta ія іа the nature of 
a suit in Chancery, anda Court of Equity, will not 


"AAA 
UB bmn 








drive the defendant to & fresh suit the balance 
turna out to be in his favour. е 
А. set-off is & cross-debt on which & separate action 


may be sustained. 8, 

InaRpAss, В В L. В. 124 

— — —— , suit for dissolntion of— Jurisdic- 
629 


JrsBARAM DHANURAM +, 
320 





tion 

— m SUlt-—Oourt competent to pass 
decies for amount exceeding its pecumary junrusdic- 
tion—Incompetency to order -amendment of valuation 
according to amownt found due after proliminary 
decres—Course of appeal to be determined by amended 
пере MUS the fact that th D 
In & ship suit the e- amoun 

found due exceeds the pecuniary jurisdiction of 

the Court does not prevent it from passing a decree 
for the full amount. 

After о preliminary decree under section 215 of 
the Oivil Procedure Code, 1882, and an appellate 
deoree it has been passed, the plaint as 
moh may well be regarded as merged in the deoree, 
and the Court is incompetent to order amendment 
of the valuation of the plaint in accordance with its 
finding aa to the amount due and then to return 
the plaint for presentation to the Oourt having ` 
jurisdiction over the suit thus valued. 

If the order for amendment is complied with by 
the plaintiff, the course of appeal will be determined 
by the valuation of the amended plaint. N. Вирт. 
зам т. ORUNI Lat, 11 N. L В. 18 988 
Party—Sult by person of unsound mind—Next 

friend, whether гел, 459 
Patents and Designs Act (И сс 

191! 

Penal code Act XLV of 1860), ss. 
105 (2), 147, 304, 325—Right of private 
defence of property, imitations of —Unlorcful assembly, 
— Üowwnon object—Death caused by some members— 
Taability of all momba г. 

The Panal Code does notgive any right of private 
defence of p in to which an offence 
under section 408 or 411 of the Oode has been oom- 
mitted. 
` on 108 (2) of the Penal Code apples to cases 
of theft only. Where more than 25 persons went in a 
body to enforce the right or supposed right of one of 
them to an animal by removing it from the house of 
a third and after а ie ak oa 

e some distance, thay were followed per- 

m who was consequently attacked and beaten by 

some of them and died by & blow on the head: 

Held, that the aasembly was an unlawful assembly 
within the meaning of section 141, Pena Code, and 
the force used by some of them in bea _the 
deceased being in tion of their common objeet, 
all were guilty of moting, but all could not be oon- 
victed of an offence under section 804, Penal Code, as 
the offence conld nof be said to have beep gcommit&d * 

è , 
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in présccufion of tho common objoot, nor wns it such 
as iho members of tho assembly knew to be likely to 
e be commjtteg in prosecution of that object. 
2 Where & man receives only one blow on the 
hoed and dies, and there is no évidence to show which 
„ of the two persons attacking him gave that blow, 
neither of the two will be convicted under section 804 
but both af them oan be convicted of an offence under 
section of the Penal Code. P, Асва т. ExPEBO 
«37 Р.В. 1914 Ов 16 On. L. J 209 . 83 


- be complete apart fiom presenoe of absttor—Public 
* Prosecutor, duty of, m murde casx—AU available 
eye-toitnesses, prodwction of witnesses act called with- 
out sufficient reason, whether raises inference adverse 
` {о prosecution. ° 
* A conviction for murder under section 802 of the 
Penal Code, road with section 114, cannot stand where 
‘the only abetment ohargod necessarily required the 
presenco of the accused, for to come within section 
114, the abetment must be complete apart from 
tho prosence of the nbettor 
- It's tho duty of the Pubho Prosecutor in a 
murder case to place before ihe tri] Oouré the 
testimony of all available eyo-witnosses. 

The purpose of & criminal tridl is not to support 
“at all costa a theory, but to investigato the offence 
‘and to determine tho guilt or innocence of the 
accused, and the duty of a Publo Proseoutor is to 
represent not the Polico, but tho Orown, and his 
duty should be by bim feirly and 
foarlesaly and with a full sonse of the responsibility 
‘that attaches to his position. 

Where witnosses are not called without sufficient 
‘reason being shown, the Oourt may properly draw 
an inference adverse to the prosecution. C. Raw 
Влизам Вот v. EuPrRoR, 10 О. W, N. 28; 42 О. s 
16 Ox. L Ј. 170 5 





* 


88. 143, 34 [ —Restiaint, schen 
amounts to offence. 


-The restraint, to amount to an offence under 
section! 841 of the Indian Penal Code, must be 
directed to a person and not to anything ele M. 
eKUAMBOLA GURAVADU v. YERAGATIPALLI KRISTNA, 2 L. 
W. 185; (1915) М W.N. 208,10 On L.J 170 860 


8. 147 '" 833 


8. 176—Failure to i6pot—"In- 
tentionally,” meaning of—Co-esistent obligation of 
another но ежи. b 


Where a person is undera legal duty to report 
ост+аіп facta and fnis to report them, he must be 
presumed to inténd to conceal them, unless he can 
show that he had reason to suppose that the 
authority to which the report was due had the 
information from other sources. 

The mere fact that another person was also presant 
at the time of the occurrence and was undera similar 
obligation to report does not justify omission to 
report. M. PAVYALLIMANAKKAL NARAYAN NAMPUDRI- 
PAD, Inve, 17 M. L. T. 268; (1015) M. W. N. £76; 16 
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Penal Code—contd. 


———— 8. I93— Prowculion, direction of 
~ against a witnest—Porjury, order to proseouie for 
ahela case still pending, whother proper. 

An order directing the prosecution ofa witness 
under section 198, Indian Penal Codo, while the 
case in connection with whioh he is said to have 
made a false statement is still pending in the Besslons e 
Court, is improper. С. Вівякрва Nara Das GUPTA 
v. Exraror, 10 О. W. М. 478 Р 211 





—— — — —- 8. 2098 218 
s. 211 223 
———— ——— s. 302 554 





—— —— 8. 302— Murder — Circumstantial 
evidence— No direct evidence—Conviction, thethe* 
logal. 

In & murder case stress can be fairly laid on the 
Absence of direct proof and the inferential naturo 
of the prosecution сове. But where the evidence 
points tothe accused alone and admits of no reason- 
able doubt, the acoused can rightly be convicted. 
Р, Манамылр Kaas v Exrxxoz, (1914) М. W. 
М. 718; 10 Ов. L. J. 195 755 


—— $8. 302, 307 —Murder —Bri- 

Prosecution, duty of, to prove their own. story 

—Woaknoss of defence, affect of—Right of private 
dafence—Benafit of doubt—Piactice : 

The prosecution are bound to prove their own, 
story independently and cannot rely upon the weak- 
ness of that put forward by the detence. . 

The tenants of а sahuka; eremindar wentiohishouse 
in a body to make somo sort of demonstration against . 
him and perhaps to seize their ootton crop which the 
renmdar had taken possession of and stored in his 
house. Probably some of the tenants had weapons 
and the zsmindar, apprehending that some hurt would 
be caused to him, fired off his gun in the direction of 
the orowd of villagers without any intention of killing - 
any one or of doing more harm than was necossmary 
for his own pro on: 

Held, that what the saAakar did was done in the 
exorcise of his right of privato defence and that he 
was, therefore, entitled to the benefit of any doubt 
which existed. P. LaícuHXxAWN Das г. Exemzon, 16 
Ов. L J. 152; 14 P. W. В. 1915, 3381 P. L. В. us 





—— 88. 302, 369— Iurdereá. child 
found 15 tell indicated by the accused «cho disclaimed 
all L sowledge— Расі of stiipprng tha child of her orna- 
ments establixhed—Youth of accused. 

In а case of murder tho facts clearly establjshod 
were that the acoused wna last seen with the child 
alleged to have been murdered, and that he strippod - 
her of most of hor ornaments and sold thdin and oat 
her body was next found ina woll, and the nooused 
disclaimed all knowledge of the matter, thongh ho 
himself indicated the well: PE 

Held, that the acoused wos guilty of в fonl murder, 
which in spite of his youth called for the extreme 








naly. Р. WapHawa Rixan v. Бмринов, 10 Ов. 

J. 187 551 
—— s. 304 833 - 
a s. 307 216 
——— ———— 8. 325 833 
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Penal Code--contd. 


——— —— B. 335—No-cutting— Асі import- 
ing deliberate design —Grave and sudden provocation. 
When the particular act, such os nose-cutting, of 

which the accused ія found guilty, is ono which 

importa deliberate design, the plea of gravo and 
sudden provocation or the exouse it implies will not 
„ have by any moans the same effect asin the case of 
a man whoin sudden and provoked strikes a 
blow, however serious ‘that blaw may be. Be Ex- 
e pagor т. BHíAGWAN Оннклвли, 17 Bow. L. Б 68; 18 Or 
L J. 168 552 





—— 8. 336—Temple—Place of public 
resort—Person ın charge to take necessary precausions 
to ensure safety of maitors—Well not properly em- 
closed—Gross negligenco— Endangering ‘safety of 

е 

people. 

On the oocesion of a festival a temple bo- 
comes a place of public resort and it is the bounden 
duty of the person in charge to take all reasorable 
precautions necessary to ensure the safety of those 
crowding thither by . his Hoenso and invitation. 
Therefore if he omita to enclose a well in the 
courtyard standmg by the path which the pilgrims must 
necessarily take in order to reach the shrine, omits 
not only to indicato at night its position by lights, but 
also removes the light placed neer the well at the 
instance of the offlcers on duty, and consequénily a 
man falls gntothe well, his oonviction under section 

* 886 of the Code wil be upheld. C. Nazsrxe 
Ондан MARAPATBRA v. Кирввов, 18 О. W. N. rs 


Ов, L. J. 181 
8. 341 560 


вз. 361 (Heplanation’, 806— 
Passing out of keeping of natural guardian — Кїйларр- 
ing—Offence, whether committed —OConfmament, shat 
consules, 


Where а little girl, who has no intention of start- 
ing life independently, leaves her house for the 
purpose of seoking refuge with another relation, she 
cannot be oonmdered to have passed out of ths 
keeping of her natural within the 
meaning of the oxplanation to section 861, Indian 
Penal Ооде, until she has by some overt sot passed 
into the keeping of some one else. Therefore, в 
person who induces her to &ooompeny him shortly 
after she leaves her house is guilty of an offence 
under section 866 of the Penal Code. 

Where a child of. 12 is removed a very great 
distance from her home and has been deprived of 
all independent judgment or will power by throats - 
and inducements, she is confined becanse she is not 
conscious of the desire to escape. B. Mutor. Bu- 
Pwnog, 68. L. В. 182, 16 Or L. J. 117 181 


A— $8. 363— Hinority — lat fel guardian ~ 
— Мајо Ну dot (IX of 1876), =. 3—Unmarned 
Muhqmmadam — girl—Father enot — lving—Mother, 
wheth® lonful guardian—Kidnapprag, offence of, 
when completed question of, whether can be sawed in 
revision for fi ime. ' 


“Acoording to Muhammadan Law the oocurrenoe of 
puberty determines minority and the mothers 
right to custody, but for the purposes of section 863 
of the Indian Penal Code, regard must be had only to 
tho definition of minority in soctioft 3, Act-IX of 1875 

ө 
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Whero the girlalleged to have been ki&nopped 
was unmarried, nnd her father was not liring, there 
could be no question of any guardianship other than 
her mother's as lawful. z 

The question at what stage the offenée df kidnap. | : 
ping wes oompleted is one of fact, and cannot bee 
raised in tho High Court for the first time M. 
Murau IBRAH, In re 37 М. 667; 18 Or. L.J. 100. 553 • 


8. 364 w^ 551 
в. 366 181, 


———— — S. 366 Kidnapping girl from 
lawful gwardiowship—Ohild temporarily in custody 
of maternal wncle—- Mother resuming custody—Taking? 
with mother's. consent, whether amounts to offence. 

. Where the accused was charged: with kidnapping 

a girl from the lawfh! guardianship of her maternal 

uncle and it app»ered that the mother of the girl 

was present with the aocused when he was leading 
the girl to a railway station, and consented to the 
girl's being so taken. 

Held, (1) that the maternal uncle had ceased to 
have the girl under his guardianship and the mother 
had again taken oustody of the girl as her guardian; . 

(2) thet taking with her consent did not amount 
to an offence under seotion 366 of the Penal Oode. 
M. Narnsa PADATAOHI, In те, 1G М.І. J. 406,1 M 
L. W. 408 909 





= — À 








s. 379 591 


в. 395—Dawity commitied in 
Lucknow Disrici—Tnial by jury and not by assessors 
—Gorernment Notification No. 1002,- V I.645 A-9. 
Under Government Notification No. 1002,-V1-545A-0, 

dated 10th December 1884, which is in force 

no can be tried ona under section 

395, Indian Penal Oode, by the Oourt of Session 

in Lucknow, when such person has been cop- 

mitted to that Court by a Magistrate exerciang 
jurisdiotion in Lucknow District with respect 
to an offence of daooity alleged to hare been 

committed in Lucknow except by a . 

Оо. BAXADHIK v. EuPaxzon, 16 Ог. L. J. 109 is 


— a8, 415, 419—Cheating by per- 
sonation—Iudwoimg muharrir ofa far to write false 
nams in сегїїйоаїв of sale—Muharrir есен е-е 
Buidenceo—Thumb imprezon-—Krpert opinion, value 
of. 

Two persons А and L persuaded a muharrir ata 
fair to write in п certifloate of sale ofa mare that 
І, was the purchaser and one S the seller 4 affixed ы 
his thumb mark for 8. It was found that it) the 
mare was not stolen property, but (ii) it was oomo by 
in somo doubtful fashion and that (11) tho muharir 
was deceived: 

Held, that for whatever reasons Г, and А did 
deceive tho muharrir and did induoe him to write а 
false certificate, they were guilty of cheating by 
personation. ` 

The deliberate opinion of an expert that two thumb 
marks exactly agree is on quite a different plane 
from an opinion as to handwriting and is sufficient 
to conclude that the same thumb made both the * 
marks. Р. Аниара v. EmrmEuom, 0 Р, В. 1014^ Or 
16 Or. L. J. 189 
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Penal Code—oontd. 


вз, 420, 482, 486—Tmde- 
Sand property mark, distinction between —" Nati. 
onal Bank of India” stamped оњ gold bars, whether 
trade-mark or property mark —Oounterfeit trade-mark 
©  —]InterfereBco ун revision—Orimminal Procedure Code 
e (Act V of 1898), s. 430. 
Where the objeot of stamping the words “National 
* Bank of India” on gold bars is to inform the 
public thet the bars are the merchandise of the 
Bank, impérted, sold and guaranteed by it, the mark 
is a trade-mark und not а property mar 
* For the purposes of the Penal Oode it is not 
essontial that an imitation should be exact in order 
jo be “counterfeit.” 

Where, therefore, the nocused used marks on his 
bar likely to deceive an ignorant and unwary pur- 
chaser, but which would be pbvious on ordinary 
observation by comparison with & genuine bar: 

Hold, thai this was a case of using а false trade- 
mark and not а counterfeit one and the accused was 
not guilty of an offence under section 486, Indian 
Penal e. 

-It is not usual fora High Court in revision, to 
interfere with any finding of fact, so far ая іё ів а 
finding of fact pure and simple based on evidenoe on 
the record; but where the lower Courta hare erred 
in their inferonoea from facta as found and have 
found apphosnts guilty of offences which are not 
constituted by such facta, the High Court will 
interfere in‘revision. 8,  LokuxarL c. Батаа 66, 


L. В. 100 | 
———— 8.482 902 


———— —— — 8. 497 —EKvidenos Act(I of 1872), 
в. bO—AÀctwal fact of marriage mws be proved— 
Oonduct not sufficient, ; 

To justify a conviction under section 497 of tho 
Ponal Code, the actual fact of marriage must be 
proved in some way or another. ^ 

The evidence that the man and woman spoke of 
each other as husband and wife and that some of 
those who were abqueinted with them spoke of them 
as man and wife, proves nothing more than conduct, 
and under section 50 of the Evidence Act conduct 
alone is not sufficient to prove marriage. B. Внлос 
Фнокр v. Ёмривов, 17 Bom. І. В. 75, 16 Or. Loa] 
в. 4OB8—Enicing away married 
woman—Discarded soife liring m her father's house 














e —Protection—Knowledys or belief of her being wife 


of another man—Revinon— Oriminal Procedure Code 

(Act Ү of 1898), «. 489. 

A husband who openly’ discarded his wife for 
many years and recognised her as a free agent, to 
go where she liked, has no ground for complaining 
under section 408 о? the Ponal Code even if she is 
enticed sway by another man from her father's 
housé where she lives. 

In such а case it cannot be said either that 
her father has the care of her on behalf of hor 
husband or the man enticing har away had the 


ә knowledge ог belief of her being the wife of the 


PaHLWAX v. Exrmsox, 5 P. W. R. 
840 


657 


complainant. P. 
1915 Oz; 129 P. L. В. 1916; 16 Cx. L. J, 216 


= s. 499. 
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Penal Сойе-отіа. 


—————--———- 8. 499, 521—Defamation— 
. Lowers'—'"Is the estimation of others —'Good. fait!— 
Imputation, when en good faith —Oare and attention 
must relais to occasion and circumstances— Reason 
10 believe a thing to be true—Conviotion, legality of 
—Defamation, charge of, proof of. 

The accused felt aggriored by nn order made by , 
the Mamiatdar complainant, and as he was entitled 
todo under the provisions of the Land. Revenue 
Oode, appealed to the Assistant Collector against » 
the order praying that it may be roversod. In.the 
pektion of appeal it was stated that the Alamlaf- 
dar had acted towards the appellant unjustly. and 
spitefully, that in passing the order appealed 
against ho was actuated by personal ill-will and 
malice against the appellant and thatthe Мата!» 
dar had in acting as he had dons exercised his 
aathority with а view to cause harassment and loss 
to the appellant. The Mamlatdor charged the ac- 
cused for defaming him; 

Held by Davos and Shah, JJ.—That the accused was 
protected by exceptions 8 &nd 9 of section 409 of 
the Indian Penal Code. 

Per Davar, J-—That asthe Maelatdarby his previous 
conduot had given ample reasons to the nooused for 
believing rightly or nr that ho was acting with 
po ill-will against him, the imputation. was 
made in good faith. 

Per Skah, J — The care and attention. wequired by 
lew must have relation to the ocoasion and the® 
circumstances and the question as tp what would 
be due care and attention must be determined with 
reference thereto: ° 

Per Davar, J~-Ité ів an elementary principle 
of lew which Criminal Oourts have always to keep 
in view that where a person is charged with having 
committed a criminal offence, the commission of 
that offenoe must be strictly proved againsthim, 
and every necessary ingrediont of the section under 
which, he is charged must be satisfied before an 
accused person can be convicted and punished. 

To convict: & mnn under section- 499, Penal Code, 
it must be shown that the complainant has, proved 
that the imputation Aas directly or indirectly 
lowered his moral or intellectual character or has 
lowered his character in respect of his.calling or has 
lowered his credit in the ‘estimation of others’. Tho 
words. ‘in the estimation of others’,, takenin oon- 
fonction with the word ‘lowers’ in Explanation 4 
govern all clauses in that provision of section 499. 
It is not sufficient for the complainant merely, to 
raise o presumption that the imputation may lower 
himor may. lower his maral or, intellectual 
in.the estimation: of others, or that it may, in the 
estimation of others, lower his character in respect 
of his calling, or may lower his credit. ‘hose 


* matters that must be proved. .There must be proof 


that the complainant has been lowered ав to his 
character, credit, or talling, reputation or, position 
in the estimation of some person or persons. 

Per Heaton, J—That the imputation was not 
made in good faith. 

It does not constitute ‘good faith’ necessarily that 
the person making the imputation believed it to be 
true. ‘Due саге and attention’ implies genuine offort 
to reach the truth and not the ready acceptance of 
an ill-natured:-belist, 


ә 
Vol XXVII] 


Penal Code—oonoid. 


Explanation 4 to -section 409, Ponal Codo, liko tho 
other throe morely describes the quality or nature of 
tho imputation and not Ња actual effecta. `В. Amat 
мовло BALKRISHNA 1. Facpmnon, 17 Bom. L. R. 82, 16 
Or. L. J. 177 657 


s 





в. 499, Excep. HI—P: idog- 

© ed occasion —Bubstantal iruth—EaaggeraHos—In- 
terference im revision with a pending case—Oriminal 
Procedure Codes (Act V of 1808), s. 499. 


Where the occasion is privileged, it is not nocos- 
sary to justify every detail of the charge, provided 
the gist of the libe! is proved to be in substance 
correct and the details, eto, which are not justified 
produoe no different effect on the mind of the 
«oader than the actual truth would do. 

Where in в newspaper report tho main sspersion 
of the aconsed against the complainant is true, 
the fact that there is some exaggeration or departure 
from strict truth does not deprive the accused of 
the protection provided in Exception 8 to section 
409, Indian Penal Code. 

Mere oxaggeralion, or even gross exaggersiion, 
does not make а comment unfair. Where the matter 
is of publio interest, the Court ought not to weigh 
any comment on it in æ fne scale and some 
allowance must be made for even intemperate 

1 anguage, provided, howevor, that the writer*keeps 
himself wighin the bounds of substantial truth and 
е оса поё misrepresent or suppress any facta. 

Ав в rule, a Oourt of Revision does not interfere 
with & ponding caso, but where tho real object of tho 
complainant ia, not to véndicate his own character or 
to exmot from the defendant the substantive penalty 
for his own offence, but to subject him to heevy 
financial loss and very serious and long continued 
annoyance by the very process of the trial itself, 
the l quash . 8. Мовирнав 
JaÉAXDASS v. NARAYAXDAS, 8 B. L. В. 148; 16 Ов. І, J. 

. 141 р 205 


‘Pensions Act (ХХИ of I871), s. 6— 
Buit relating to grant of land revenne—Certifioats of 
Oollector—Procedure, where certificate not obtained. 


A suit relating to & definite shere in an imam, 
avhich consists in the enjoyment by the mamdars of 
irds of the revenue of а certain village, is a suit 
relating to a grant of land revenue and cannot be 
taken cognizance of without а certiflcate from tho 
Collector under the Pensions Act. 

Where the plaintiff has not obtained:a certificate, 
the hearing of the appeel may be adjourned to enable 
him to procure the certificato. В. .AxTAJI VABUDEY 
Ккѓкав c. Vixavax Kmeuav Bnuism, 17 Box, L. R. 
168 927 


Rerjufy. ‘See Panar Cops, s. 143. 
"Platnt. See AxaxDwarr. 


-Pleader retaining in his service-suspeoted tout-- 

Making false statement—Professional sienna a 
` ° 

Росе -герогі – Хоп-содпіЫе case reported 
by Police—Prooedure : 5 

"Possession, when beccmes adverse agams ab- 
menio ownera—Suit for recovery of 
Limitation Act (IX of 1008), Sch. ф Art. 144. 
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Possesslon-—conu. 


It is tho duty of persons : s 
keep an eye on teo Bu и. ы e 
_ Any overt act of adverse poasessión by the person 
In possession of property starts adverse possession 
as against the absentee,owncr thereof. * ө SU М 

Where, therefore, the plaintiffs stepmother mort- e 
вагой tho property in muit on the 2nd December 
1888, expresaly declaring herself in tho deed to be eè 
the sole owner and that the plaintiff had no concern 
with it, i & suit for possession brought%n the Sth 
March 1912; 

Held, that the step-mother's Preston becamo* 
adverse when she mortgaged the hofse and the 
plaintiff's suit having been brought more than 12, 
years afterwards was barrod by те. P, Kuopa 
Baxuáu v. KARMUN, 49 P. L В. 1916 610 


— — Bvdénce of title——Suit on ground of 


disposasesion. 
Possession is good title against all persons except 





the true owner, 


In "ап for possession on the und of dispoase 
sion, the plaintiff must show Фар there was s 
discontinuance of possession before the defendant's 
entry. N. Олхлл v. Онамвікан, l1N.L 3.31 -~ 

. 977 
~s tl for— Assessment of rent—Addition 

10 holding— Maintainabiiy of suit— Bengal Tenancy 

Act (VIII of 1685), г 62. 

A suit for possession on tho allegation of dis. 
possession by the defendant, or in ihe alternative 
for amweesmont of rent, where tho land in suit is 
not part of the original holding but is qubeequently 
aoquired and treated ав an addition to the original 
holding, is not maintainable, asnot being framed under 
section £2 of the Bengal Tenancy Act. C. Hara 





. OHaNDBA MAJUMDAR т. Барна KIAHORR МаміктА 


Влнаров, 20 О. L. J. 206 19 


» ш? for—Decres-holder parchasm 
share of j«dgmenmi.debior in an undivided hoas, 
right of—Judgment-debtor obtgiñing partition decree 
on certasn condition—Decree-holder, whether can 
fulfil condition and obtain exclusive possession, 

B obtained а decree against Sin execution of 
which he attached S's one-sixth share in a house. 
8 meanwhile sued В and others for partition of the 
house and obtained в deoree on the condition to paye 
Ва. 287 into Oourt. B didnot реу the money and 
the decreo remained unerecuted. B brought to sale : 
and purchased the specific share allotted to 9 in tho 
partition suit. B paid Ra 237 into Oourt and 
obtained possession. R sued for declaration of her 
right and that B was not entitled to posseasion of 
the house by virtue of his purchase. 

Held, thab B was not entitled to separato posses 
sion of any speciflo portion of the house by virtue 
only of lus purchase at the exeoution-sale, as what 
pessed to him was ihe ht, title and interest of 8 
in an-undivided one-sixth share. А. Raw DULARI t. 
Вагаквлм, 18-À, L. J. 105; 87 А. 120 7 696 

Е — , nat for— Mortgage by ostensible ou rer 

—Benefit 10 estate— Мыћатнтайањ Газо. 

According to Muhammadan Law as between 
sisters and nephews, sisters are the sole heirs 
and, therefore, nephews have no right to mortgago 
the property, unless they act as sistars' agents, „ 

+ 
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Possession —eucld. 

e^ lon for tho nephews’ defence in a swt for 

P ihe sister-in-law iu uot for 

the benefit of tho estate, as neither party has auy 

right to the possession of the estate. L. В. Ma 
* Naw Tum. Mi Нив Ma Yn 621 
t Possessory right over channel —Hight exercised 
for 40 yoars—Obstruction in enjoyment of right— 

Damages, right of. * 

Whore gothing more than a mero possessary right 
over achal oxeroised fora period of forty years is 
proved, that of itself, із sufüicient to entitle а person 
to claim damages for obstruction in the enjoy- 
ment of that right M, KUTHIARYATHATH PRAS- 
*piXARAN о. SESHAN PATTAR 712 


Post diem Interest, Se lxreresr 616 
Practice—Admnission of additional evidonoo on 
&ppeal— Court, duty of ‘33 


of pert-payments in applica- 
tion for execution—Limitation for certifying - 


— (Qustody of minor—Enquiry—Oourt, 25 
25 








of 
Z apt ee Execution—Decree cannot be executed 
against persons who were no parties to it 804 
———— ——Forfeitare of pardon 906 
——— — Limitation extendmg tine, how pleaded 





Magistrato, whothor can өхогоіве discro- 
tion in soloction of wituesses 220 
—— — —— Pleadings in mofussil—High Оо in- 
torfonco by “373 
— -——-— Property attached under я. 146—Oanoal- - 
mont of order—Disposal of property —Proper 152 


—— ——— Prosecution, duty of, to prove their own 
story товы of defence, effect of—Benetit of 
"doubt 216 

Brie oe РОН by private prosecutor against 
order of soquittal—High Oourt, jurisdiction of, to 
sot aside acquittal 186 





өе 
prooedure 
—— ———-Buit by representative of deoeased— 
Probate or Letters of Administration obtained — 
Succession certificate, whether necessery—Suit, 
whether to be dismissed if cartiflonte not previoual 
obtained 822 








‘Trial by Bench of Honorary Magistrates 
—Difference of opinion —Benefit of doubt— Refer- 
ence to District Magistrate, whether legul 177 


—— — — Madras High Gout Original Side Rules, 
r. 48—Written statement, failure to fils, in ta — 
Delay, escus of, 1f diacretionary—Ex parte deoree, 
setting aside of—Proof of promissory Rote — Wit ness 
examined Notes of evidence not оњ record —Deorce, 
if valid. 


Under rule 48 of the Original Side Rules & 
defendant is not entitled, until the leave of the Court 


„ ispbtained, to putin в written statemont after the 
е 


INDIAN CASES. 


11* 


of settlement — Department — Judicial ` 
802 


* 
[1915 


Ргасї11сё@—сопс1а. 


date fixed in the summons served on him and tho 
Judge has & discretion to grant or refuse auch leave. 

* Tf, however, a written statement is filed after the 
due date without getting the leave of the Court, but 
an extension of time is afterwards applied. for and 
obtained, the pleading already put in is not & nullity 
but can bo looked into and socepted. 

An es parte decree will not be set aside morely for” 
the reason that it does not appear from the record, 
vir, (tho Judge’s notes) that the promissory noto in ө 
suit had been properly proved, especially when the 
point hed not been taken in the memorandum of 
appeal and where asa matter of fact it appeared 
from the statement of the Vakil for the respondent- 
plaintiff that an attostor of the note had been 
examined before the triel Judgo. IW. ARUMACHELAM 
Сниттү s. Koraaxpapant Pintar, 21. W.1 759 


Pre-emption. Bee PUNJAB PRE-EXPTION Аст. 


Custom—Instances in adjoining 


mohallas—Degroe of proof required—Lahore City, 
Taksali Gate Basar. 


In order to prove the custom of pre-emption 
instanoes of the enforoement of the right of pre. 
emption in the adjoining streets or mohallasare ^ 
relevant. 

The circumstance that a particular bazar is ossen- . 
tially & street of shope and prostitutes’ lodgings 
cannot override the fact that pre-emption has been, 
enforced as a matter of right in certain cases. 

Tho mero fact thet tho property in suit has changod 
hands threo or four times without any claim of pro- 
emption being made does" not go to disprove the 
existence of the custom. 

Where in а preemption suit it was contended 
on behalf of the vendee.defendant that four 
instances were not enough to custom and that 
com out of Court ahould not be relied on: 

Held, (1) that extra-judicial compromises were valid 








‘instanoes of the oxistenoe of custom; 


(2) that each case must be decided on its own facta 
and that in this case the custom of pre-emption was- 
proved to exist. Pa JHanpa Mat v: BARDAR Bream 

778 
——-—_—_ — Oudh Laws Act (XVIII of 1876),s. 10 

— Decree for forecloswi в in respect of uader-prop ieta: y 
lands—Oudh Rent Act (XXII of 1888), га. 152 and 
164—Statutory liability to pay авага of rent oast 
upon iramsíees and land that сатта ito. his posses. 
sion—Pre-emptor's Liabilities {о pay arrears of rent 
recovered fromm vendes. 


One М, a mortgagee, obtained a deoreo for foreclqsuro 
in respect of certain uet ia heroes landson tho 
basis of his mortgage, but he failed to give the notice 
required by section 10, Oudh Laws Act. Åt the tine 
of foreclosure there wero outstanding cortain arrears 
of oo which inspite of his doctors were realized 

the Та ајаг. Subsequently fe appel- 

tuted а suit for pre-emption and claimed a 

decries on payment merely of t sum:whioh was 
found to be duo under the foreclosure decree: 

Held, that after M had obinined the under-pruprie- 
tary tonnre by foreclosure, it was тараа for hi him to 
escape the statutory liability oast by sections 152 and 
154 of tho Oudh Rent Act both upon thé transferee 
and upon the lan@® which came is his possesion: 


, Vol. X& vil] 


Pre-emption—concld. 


Held, further, that plaintiffs who waro seeking to 
have themselves placed in the aftustion in which M 
had stood at the time he obtained foreclosure, could 


not avoid any habihty to which А was then subject. ` 


Held, also, that the paymenta made by М were in 
the nature of salvage made to save the property 
from sale, and on that principle also the plaintiffs werc 
bound to pay the amount. О, HaxaRr Lat т. ВАМ 
Хаван, 17 0. О. 870 420 


— 


——— — — — Bal pre-emptors— Collusion with 
* vendes to be siricily proved before emplion swit 
dismissed, kd еген 


Before the sult of a pre-emptor is dismissed on 
the ground that he is acting in oollusion with the 
vondse and in the latier's interest, it will have to 
ba shown by the strictest. evidence that his object 
is really to secure the property for the vendee. His 
motive to annoy and defeat his rival pre-emptors ш 
not sufficient. P. Aman Вгман c. Kisman SINGH, 
108 P. R. 1914 93 








One suit for pre-emption of several 
properties sold on different occasions to separate 
vendees—Plai/nt restricted to one~ Subsequent in- 
stitution of other suits after time 927 


decree—Juriadiction of Cowt 
to extend period вей for payment—Apphlcatios јот 
extension of tine—Civil Procedure Code (Act*V of 
1908), s. 148. 


* A Court has no jurisdiction to extend the period 
fixed for payment ma pre-emption decree, whether 
tho application for өхіептоп ія made before or after 








tho oxpiration of the poriod permitted. О, HABIB- 
UX-NI884 v. MAHMUD-UN-NIS&A, 17 О О. 877 419 
Preliminary decree, аррее! from 135 





———— on mortgage sult-- Decree, 
combined, iu sult for sale of mortgaged proparty 





and for recorary of belanoo due on m —Mort- 
gage, recovery of balance due on, separate оогоо бог 


Prescription Ouster--Adverwe possomion ‘I 


Presidency Towns Insolvency Act 
(41 of I ), 88. 49 (4), 1ОЗ- Offence 
under s. 109, essential element of—Imfeience – Con- 
viction, when sustained. =” 


In order to constitute an offence under seotion 103 
of the Presidency. Towns Insmolveno* Act, the intent 
io givo undue “preference , inish the divimble 
asscis іа essential ess itis shown вА в 
in th result of an accused porson's action such 

nnot be inferred. s 
(а member of& firm declared 


t ораде eve in 
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Presumption when one co-percóner divides 
е 7 





— — — Document 80 years old 


— ——— Endorsee from рауос of*huad,— 
Holder in due course—Oonsideration, failure of 





—————————-Landlord and tenant, folaton of, 
proof of—Burden of proof > ^ 804 


— Lease, land once held under 512 


--— Letting lands as kambattam, whethor 
amounts to conversion— Landlord oultivatfug lands 




















himself 77 
Mortgage— Benamidar, whether oan j 

sue . 136 
~-Nature of possession 506 ° 

- Possession follows title 802 

— — — —— Record.of-Righta entry in 478 

“Tenure-holder—Lease 432 


Principal and agent—Muappropriation by 
ageni— Tei nination of agency—Buit to 1e00ver money 
—Caxse of action against agent and his legal repro- 
sentatives, whether same—lamitttion Act (IX of 
1906), Bch. I, Arte. 62, 89, 120. - 
A sut to recover money to have been 

misappropriated by the defendants’ father, 
acting as the plaintiffs agent, is barred by timo 
if brought more than three years after the ina- 
tion of the agenoy and also after the amount due was 
ascertained arbitration. 

Where the defendants are sued as the represonta 
tives of thoir deceased father, the cause of action 
against them isthe same as against their father ; 
and if the suit would be barred him if 
he had lived, itis also barred against them. 

Article 120, Schedule І, of the Limitation Act is not 
applicable io & suit brought against the represonta- 
tives of s doceased agent, and while Article 80 
applies to a suit against an egent for, acts 
committed during the continuance of hia agency, 
the Article applicable in respedt of money payable by 
him efter the terminatatn of his agenoy would be 
Articlo 62. Mi. ARUNAOHELLAX ÜnzrrY c. Raman 
Cumrrr, 10 М.І. T 614 (1915) M. W. N.28 807 


Promissory note—Partner- 








.-. szhip-Monoy deposited with manager of business * 


notin course of business—Liability of proprietor— 
Estoppel 252 
—— ——— and surety—Omission to pursue suit 


against principal on &ooount of difhculby in service 
—Biriking off his name—Surety not harged— 
Civil Procedure Oode (Act V of 1908), O. IX, r. 5 
«0. XXII, т. 1, appliogbility of 68 


Pees rights and lisbilities of—Olasses of B 


| 
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Probate and Administration Act Probate and Administration Act 
—oontd, —ooneld. 

: e r to Probate— Guardian of minor, whether oan In cases where & bond contains successive covo- 

gh Probie nants each breach gives a separate cause of action, bus 

ere the principal benoflolary under = Wall the date of the last breach isthe starting point of 


and codicil was the testator's minor son and the codicil 
made ¢he*applicant guardian till majority of the 


person of the minor and gave all the property іо, 


his charge, directing him to pay off all testator's debts 
and to give maintenance to the testator’s wife and 
where during the pendency of the probate proceedings 
tho m bene died : 

Held, (1) thet both the Will and the oodicil were 
genuine documents and the fact that they were not 
re did not render them suspicions, 

2) that if the codicil did make the applicant 
executor, then he must have Probate irrespective of 
the ble effect of the minor’s death, 

(8) that the direction injhe Will making the 
applicant guardian of the minor beneficiary did not 
make him an executor and wos not sufficient for 
grant of Probato. Р. Амор Вгиан v, Soman SINGE 
44 P. L. В. 1915 749 





8.7 749 
———— 88. 19, 45, 78, 89 
—Adsinistration, when comas to аљ end—Grant of 
Letters of Adminstration to Hindu widow—Her 
labilty under an administration bond—Administ: a- 
tor of escoutor, whether a derivative executor Kee- 
cutor, whether б wateo—Asaani to legacy, affect of— 

Sut ож bond condationed with perfor mance of several 

acta——Limitation Act (IX of 1908), Sch. I, Art. 68. 

As soon as an administrator has performed tho 
duties imposed on bim by the Probate and Adminis- 
tration Act, the administration must be deemed to be 
at an end and when the person entitled to the estate 
isthe exeoutor or administrator himself, subsequent 
possession and acta are attributable to him not as 
administrator but as heir. 

Where a Hindu widow obtained Letters of Adminis- 
tration to the estate of har deceased husband and 
executed the usual administration bond under section 
78 of the Probate and Administration Act: 

Held, that her ability under tho bond was confined 
only to such acta of waste and mismanagement as 
oould be attributed to her as administratrix and not 
any such aots attributable to her asthe widow in 
possession of her husband's estate under Hindu Law 
after administration was over. 

The 
derivative executor. Where, tharefore, an executor 
dies without having fully administered the ostate the 
duty of carrying on the administratidn of that estate 
дова not devolve upon the deceased executor or 


— — ——À 


pue © узын representative but оп 
Pis Td and as of tha Probate and. Айган. 
seston 10 and 45 ot the Probate and A ou 


Ас. pwewetenta wnt = 


is nob & ' 


limitation in a suit on the bond when the bond is 

гола on: tio performanoe of several acta and 

eon ation to реу is enforceable ЫП the last of 
Hons is fulfilled. 

ewe the assignees ofan administration bont 
executed by a Hindu widow in connection with the 
grant to her of the Letters of Administration to tha 
estate af her deceased husband, sued for an account 
of the administration: 

Held, thatthe suit was governed by Article 68 of 
the first Schedule to the Limitation Act Gea 
been brought more than three years from the 
when the conditions of the bond were broken, res 
barred by limitation. Mí. HAMANATHAM Ониттү v. 











Raaaxxar, 17 M. L, T. 61 849 
— =. 34 617 
—— ——— 8.45 849 
——— —— —— 8. 55 617 
——— =з. 78, 89 849 

—— s. 90 715 


Procedure--Qonfonion by some of accused— 
Failure of Judge to record their comviction—Convic- 
tion along with others—I) regula: ity, of. 

If some of the accused in a Sessions trial plead 
guilty to tho charge, their conviction should be record- 
ed then and there; but if the Sessions Judge oonvicta 
them after he has takes evidence against the other 
accused and does not take into account their oon- 
fession in passing sontenoe upon the others, he 
commits only a curable irregularity, А.  BURJAK 
Вікон v. Киривов, 12 А. L, J. 1239; 16 ер J. 108 

I51 

— District Judge adopting find of 
Dwuiwnal Judge in another oase on custom, legalt y af > : 
Where a JDisófoi Judge affirms a decree in favour 

of the plaintiff, following & finding ва to custom 

arrived at by the Divisional Ju in another 
relating to houses in the abadi of village, ho does 
not apply his mind to the point and his Гзи 








is irregular. Р, ТномАн v. Basanti, АВ Р. LR 
1915 980 
— ——- of Muhammadan Law, how far сап 
be followed-in British Courta Ж 113 
——— — —— Police Teport-- on-cognisablo case 
reported by РоНов . ~ И 145 
Prinicipel and. bjoction as . 
t бүр 


Vis, XXVII] 


Promissory note-—oonold. 





—————— Principal and agent—Part- 
nerehip—Loney deposited with manager of business 
not in oourae of business—Liadility of proprietor— 
estoppel, 


The plaintiff med the dofendant, on & document 
hich purported to be в receipt in favour of the 
plaintiff, for в certain sum of money as a depomt 
benring interest. The amount was stated to be on 

• acoount of plaintiffs one-third share deposited by 
his grandfather for the plaintiff during his minority. 
Tt was not signed by the defendant, but by a person 
who was alleged Iff the planbiff to be partner 
of the defendant ina business and who was admit- 
tedly acting ва ita manager. It was not shown that 
Ме had reosived the money and signed the document 
in the course of ihe businesa, but on the oontrary, 
it was fonnd thet the money was advanced to the 


executant to buy up the bumnoss from the defendant: 


who waa 164 sole proprietor. It was urged on behalf 
of the plaintiff (1) that the document was a pro- 
missory note and (2) thas the defendant had in 
carrespondenoe described himself as part proprietor 
of the business. 


Held, that the doonment oould not be treated as a 
promissary note, that the plaintiff had. no oeuse 
of notion against the defendant and that the defend. 
ant wasin no way estopped by merely describing 


pimself as Ё pert proprietor from showing the true · 


nature ofthe transaction. .P, Dara Kisnww KAUL 
v Frank B. Poor, 247 P. L. В. 1014 150 P. W. R 
1814 e 252 


—————— ———— hReciial as to esecwtiow by 
thes persons— Egecution by tioo alona— XE wjorosabili- 
ty-—_Quoetion of fact. 

Where & bond, which contains в recital purporting 
to have been executed by three people, is executed 
by two persons alone, the question whether moh а 
bond oan be enforced against the actual executants 


is опе of fact, depending проп the ciroumstances of 
ench case. 


Where the axecutant agreed to be Hable under 
the bond notwithstanding thet another person 
mentioned in the bond as a oo-exeontant did not 
sign it: 

Held, that the bond was enforceable against the 
expoutant. А. Bamcanvsawwy AITAXGAR v. BOXA- 
SUXDABAM ОнитттАв, 16 M. L. Т. 102; 1 L. ҮҮ. 684, 27 
M. L. J. 176 161 





— Suit by assignee of promis- 
sofy note—Right of assignee to sue, how far esecutani 
can question ' 


wma suif by the assignes of & promissory note to 
recover the money due under the note, all that the 
executant is ontitled to have ed is that 
the рів is the legal holder of the note, and able 
to give him a good discharge, he cannot ques- 
tion whether consigeration was paid or not paid by 
tho assignee. A. BALDEO BAHAI v. Banan Lar, 18 
A. L. J. 19; 87 A. 99 509 


Prosecutlon, when commences 449 


‘*Prosecution ” and "Fgosecutars 


GENERAL INDEX, ©: я 


1091 
Provident Insurance Socletleg Act 
(V of 1912)—nbuwunce — Coswany, 
corporate or share-capilal divided tato’ sharbs— 
Regjatration under the Act fiecessary before carrying оњ 
business, A 
An Insurance Society, whothor it is a rote 
into shores ог not, oannot carry on the business of . 
Же insurance unless and until it is registered under 
the Provident Insurance Societies Act (Уо? 1912). 
C. Риаротү BuPERINTENDENT AND BREXELBRAMORR 
or LEGAL AFFAIRS v. Srran Онақрва Par, 18 О. W. e 
N. 1182; 18 Or. L. J. 140 i 213 


Provincial Insolvency Act (Ш of. 
1907), вв. 4, G—Appeal m insolvency proosed- 
fnga— What parties entitled to notice—Annual Prao- 
tios О. LVIII, г. 8-eLuitatiom Act (IX of 1908), г. 
14, apphoabisty of. 


In anappealagainstan order passed in an insolvency 
matter, only the partios affected by the order are 
entitled to notice. 

As the Limitation Act is not applicable to - 
ings under the Provincial Insolvency Actthe timè 
during which & petition In insolvency was pending in 
& Court not having jurisdiction cannot be allowed in 
computing the period for filing & petition under вөо- 
tion 6 of the Act. M. Taasi Рита Rao v. Para- 
MESHRAYA | 144 


—————в. 16 (2) (р)—Арриса. 
tion by creditor after declaration of insolvency. 
орек paca has been declared insolvent and a 

veating passed, no creditor oan apply for any 

remedy against him without the leave of the Court. 

М. LixaAPPA ОнитттАн v. NARASI4HA Onaxug 6 


————— в. 20, cl. (d)—I«»t- 
vent, whether oan suo to sei aside decrees адауы hrs. 
An insolvent is not prevented by reason of section 

20, clause (d), of Act ПІ of 1007, from Д 

defending or continuing any suit or other legal pro- 

oeeding relating to a decree against him. A. Вам 

Naran v, Banas 12 А. L. J. 925 876 


———— 8. 43, proceedings under, 
aature of—Criminal procesdinga—Procedure not 
followed—Insolvent, connection of, whether sustained. „ 


Proceedings against insolvents undor section 43 of 
the Provincial Insolvency Act aro in tho nature of 
criminal р: and it is necessary that there 
should be a charge, а finding anda conviction as a 
foundation for the sentenco and these should bo 
strictly and &ocuraztoly pursued and if on any of these 
three points & substantial defeot should appear, it 
would be & ground for reversing the 

Therefore, where a Judge does not follow the pro- 
cedure but arrives at his oonclusion of guilt Кап 
insolvent not on evidence but substantially on the 
report of the Receiver of his pro ; the conviction 
of the insolvent cannot be ed. C. HARAR 
Sines v. Mogmsunwan Pnosuap, 18 О. W. N. 092; 16 
Or. L. J. 185 s I 


—— 88, 43 (2) (b), 46 
(1)—Order refunag to take action agamst solvent 
— Creditor, whether an aggrieved person — Appeal. 

A creditor is not a 
mepning of pection 48 











1) of Proviftsial Inso} 


ved, within tae . 


company before or whether its ahare-oapital isdivided ° 


c 
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uo Act, hy_an order refnsing to take nation 
against an Insolvent under section 48 (2) (b) and 





he has, therefore, no rightof appeal. M. ЇТАРРА 
© NAINBE е. ANIKEXA Asai 241 
. g. 46 (1) 241 
« Provincial Small Causes Courts 


Act (IX of 1887), з. 23—Juriadiction—Ben- 
gal, Agmm and К.-1Р. P. Cisl Comis Act (XII. of 
1887), s. 13. * 

ө In absence of the second Munmf on leave, the District 
Judge assigned the Small Cause Court cases of the 
second Munanf's jurisdiction to the 8rd Munaif. In one of 

*those onses the 8rd Munsif made an order under seótion 
23 of the Small Cause Courts Act, that the case in- 
volved complicated questionsof tale and should be tried 
by the Court in its ordinary jurisdiction and that as 
he hed not the local jurisdiction to try the o&se, it 
should go to the Court which had the local juris- 
diction The second Munmf, who had by that time 
returned, disregarding the said order of the third 
Мила? tried the suit as a Small Cause Court case and 
decreed 1: | 

Held, that the action of tho second Munmf їп trying 
the oase as a Small Cause Court suit within his јота- 
diction, notwithstanding the order under section 28 
by the third Oourt, was incompotent and illegal С, 
Вного BARDAR v. MAYAN JAMADAR 75 


— —— 8, 25, scope of — Fysdings 
| of fact—Interference in revurign— Civil. Procedure 

Code (Act V of 1008), s. 116. . 

The powers conferred by section 25 of Act IX of 
1887 are wider than those conferred by section 115 
af the Civil Próoedure Code. 

Where a Small Cause Court decree is based on 
a finding whioh is clearly to the evidence, 
resulting in grave injustice to the defendant, the 
High Сорт+ is not merely justified in exercising, but 
&ota reasonably in the exercise of, its revisionalyuris- 
diction. 8. BUPOHAND v. MiNHOMAL HaRDASMAL, 8 


В. L. В. 104 366 


———————— — —— Sch Il, Art. 8-55: 
for rent other than house 1ent, whether cognizable 
by Small Санге Cow i—Revenwe Sale Гало (Act XI of 
1850), 4. 37, сі. (4)—Land on which a garden stood 
before, sold for arrears of rerenue-—Incumb) ance, 
whether red—Landlord, right of, to annul notice 
—Notios, how suficient—Ornl Proocduie Code (Act 
V of 1903), г. 102—Appeal, oond, whether compe- 
tent à 
A suit for rent (ocher than house rent) is not 
cognizable by a Small O&uso Oourt and in the 
abeence of a notification issued by the Local Govern- 
ment oxpresaly investing a Judge of the Court of 
Smali Causes with authority to exercise jurisdiction 
with respect thereto, & second appeal in such a suit, 
although the value thereof does not exceed Ha. 500, 
: iš not barred by section 102, Civil Procedure Code. 
The mere fact that a garden was made on a piece 
of land a quarter of в century before it was sold for 
arreara of revenue, would not mako it land “on which 
о garden has been made” for all time to como, nnd 
it доев not fall within the exception to mection 87 of 
Act XI of 1859 and is liable to be anuulled. 
Гу sale for nrrears of rorenuo does not ipso facio 
id incwmirnnoos ог rnder-tenures, but only 
Ф 
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— contd, 


rendors tham voidable nt tho option of the purchasor. 
16 iz, theroforo, neoeszary that the purchaser must, by 
some unequivocal act, indicate his intention to avoid 
under-tenure if he desires to do so. A formal 
written notice is not essential, but the election of 
the purchaser to avoid must be brought io the know.* 
Jedge of tho tonure-holder. 

Per Beackecroft, J.—Section 87, clause (4), of, Act XI 
of 1859 contemplates improvements or works of a 
permanent character and these are protected, irres- 
pective of whether the lease was or was not given for 
the purpose of the work in question. But to afford 
protection the work must be in existenoe or the 
jand be used for the purpose of the work. С 
Sanopoka MuniiLI v. Basaosonua Dass, 20 C. L. j 


404 258 


—— Sch. П, Art. I3— 
Suit to tecover sums payable by а khatedar to an 
mamdar ia respect of immoveable p opsrty—Juris- 
diction of Amall Cause Oourt—Civil Procedure Code 
(Act V of 1908), O. VIII, r. 6. ` 
A sult for the recovery by an ixamdar of sums pay- 

able by a khatedar in respect of certain immoveeble 

property held by him under the tnamdar as his 
superior holder, is not oognisable by a Court of Small 

Causck. In such a snitthe claim af the defendant 

to set off the stipend payable by’ the plaintiff to 

г овгіпіп pujaris of & temple, of whom defendant vase 

one, could not be allowed, as he was claiming ір в 

different capacity, a different category іо’ that in 

whigh he held as tenant orekhafedar of the plaintiff. 

B. Млрндтвдо Monesuwar т. Bawa KALU GnaAXI, 

16 Bom. L. В 746; 89 Bom. 181 350 


— Art. 28, mierpretation 
and scope of—Surt by heir of deceased to recover 
moreables of deceased detained by dafendant, tohethar 
cognagable by Bmall Сакав Couit— Defendawt's denial 
of plaintiff's title, effect of. 2 
The suits contemplated by the words in Article 28 

of Bchedule П of Act IX of 1887, are suits for the 

recovery of the property of an intestate, between 
rival claimants to the estate or against persons - 
administering the estate. 

Therefore a Small Cause Court has jurisdiction to en- 
tertain a suit by the heir of a deceased to recover from 
the defendant certain moveable property of the 
decensed dotained by him. The fact that the 
defendant denies the title of tho plaintiff does not" 
onst the Jurisdiotion of the Court. C, Trea Spano 
т. Снінкат бнано, 19 О. W. N. 614 773 


——— — Art. 20—Suit for dis. 
solution of partne ship and necount— J uri adiction— 
Material irregularity – Revision. e 


A Тойдо acts with material if he 
misapprehends the mature of the plaintiffs claim and 
the provisions of Article 29 of Act ІХ of 1887, and in 
wach a case the High Court has jurisdiction to entor- 
tain an application for revision. © 

A suit for partnerahip accounts with an allogation 
that the partnership has been jn ibe pe red 
also an alternative preyer for the dissolution of 
the рагіпегаһір ifii has not been dissolved, is triable 
by a Munsif andgnot by а Small Canse Ооп. A. 
Ixpar Mar т. BUDHA, 18 A. L, J. 88 629 

*. 


. 
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—— —— — Sch. И, Art, 38— 
AMainienance— Suit based on agreement ——Claim not 
made by maristenance-holder— Jurisdiction. 

In в division between two Hinda brothers, 8 and У, 
it was that their mother would live with 8 

* and that У would pay 8 therefor a certain quantity 
of paddy by way of maintenance. У fell into arrears. 
On the death of both Sand Y, the sons of S med the 
sons of Р for the arrears due in the Small Cause 
Oourt: 

Held, that the suit,-not being by the maintenanoe- 
holder or for maintenance, but being based on a 
contract was not one ‘relating to maintenance’ within 
ghe meaning of Article 88, Schedule II, of the Pro- 
vincial Small Cause Oourts Act and that it was, 
therefore, oognimable by the said Court. M, Amxa- 
алдып BASTRIGAL v. RAMASAMI BAsTrRIGAL, 15 M. L. T. 


362 824 
Агт. 41 56 


Public Gambling Act (Ш of 1867), 
88. Запа 4—Kosping gaming hous amd being 
present 1% 1t—Offenco—Jornt trial, sohether illegal. 
The joint irial of a person accused of keeping a 

gaming house and others for being present in it ut 

the time of а Police raid, is not warranted hy the 
provisions of seotion 280 of the Criminal Procedure 

Code, and thus being illegal must be set aside. 

«Еыривов v, Farat Din, 85 P. B. 1014 Oz; 18 On. L. 

J. 220 ' 844 


— am ee 











— 8:4 844 


Public Prosecutor, duty of, in murder oaso 
АП available eyo-witnesses, production of —Wit- 


nesses not called without sufficient reason, whether . 


raises inference adverse to prosecution 554 


Public purpose—Oontract—Icase and senad 
by Government—Resumption for public purposes— 
^ Publio purpose,” meanmg of—Erection of dwelling 
houses for Government officiala, whether public 
purpose 2 


Punjab Courts Act (I of 1912), s. 40 
—Appeal, Second--Applioation for ceitificate to 
appeal mada after 80 days— Question of custom mined 
«nth law—Ontficate refused-—Seoond appeal, whs- 
ther lies to Chiaf Cowit. 

Where a oartificate to appeal оп tho question of 
custom is not granted, no second appeal lies to the 
Ohief Court and jt is immaterial on what ground the 
same is refused. P. AULA т. Мовнтдва, 24 P. W. 
В. 1916; 85 P. L. В. 1916 723 


REC —— — 8. 70 8561 
rae Courts (Amendment) Act 
( 589 





of 1912), s. 70 


Punjab Courts Асі (Ilj of 1914), s. 
ЗВ Ог! оў District Judge, power of— Original 
and Appellate jerudiction—Knaotmenis regulating 
proced ure—Interyretdtion. 

It was tho intention of the Legislature to substitute 
in tho Punjab, for all general purposes, the present 
Oonrt of the District Judge for the former Court of the 
Divisional Judge as a Court of Appeal from decrees 
or orders of Sukordinate Judges: gnd Мапа»; but 
the Court of the present District Judge is: essen- 

е 
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hally & new Court and not merely thé mloeesscr 
or transforee of the busincss of the Oourt of the 
former Divisional Judge, within the megning of вес- e 
tion 180 ої the От] Procedure Code. . 

Distinotive features of the present Court of tho* 
District Judge and the former Oonurt of the Divisional 
Judge explained and illustrated. - * 

Where, therefore, on tho 18th July 1014, the 
then Distriot Judge of Lahore passed 
in hquidation proceedings  oonneoted with the, 
winding-up of certain banks and the Official Liqui. 
dators filed appeals under section 180 of’ the 
Indian Oompanies Act, 1882, on the 29th Јоу» 
1914, in the Оош+ of the Divisional Judge, Lahore, 
and while the appeals wero still pending the new 
Punjab Courts Ach came into force and abolished 
the Court of the Divisional Judge; on a reference 
whether the present District Judge of Lahore was 
competent to hear and determine the appeals: - 

Held, that es the appeals in question were 
preferred from orders passed by a District Judge, 
the Court which had jurisdiction to hear and 
determine them was the Ohief Оош+ and not the 

District Judge. 

Acts of the Legislature which regulate procedure, 
though in general retrospective in thelr effect, 
must not be interpreted so as to nffoct prejudicialiy 
the vestod rights of the parties to a mit. P, 
Masses. Mrvesns v. BUTLE) Frovr MILLS, Ёквоїв- 
рови, 42 P.L. В. 1916, 26 P. W. R. 1015; 80 P. R. 


1916. 625 


——— s. 40 (3;i—HhHdjwual to 
grant certificate оњ insufficient grounds —Revision. 

i y no revision jes from an order of lower 
Appellate Оо refusing to grant a certificate under 
section 40 (8) of Act ПТ of 1014, but where it has 
been refused on the ground’ that no general question 
of custom eto. is involved, the Ohief Oourt can exercise 
its revimonal power and remand the application to 
obtain the certifloate for re-decision. P. Sanas Din 








б vDaswaxpHi Bre, 23 P. W. R. 1015; 88 P.L. R. 
722 


1915 М 








620 
589, 593. 
Рирјар Land Revenue Act (XVII of 

1857), 88. 115, 117 (2)—0rder by Revenue 
Oficer—Partiticn—-Discretion— Civil Procedure Code 
(Act V of 1908), s. 11. 


When œ Revenue Offloer is acting, not as n Court 
under section 117 (2) of Act XVII of 1887, bnt 
merely as & Revenue Officer dealing with an applica- 
tion for partition, the proceeding is an administro- 
tive adjustment, to which the principle of res judicata, 
as embodied in section 11 of the Oivil Procedure 
Code, does not apply. Воі it доев поё mean that the 
orders passed by a Revenue Officer have no legal 


finality. 
Under section 115 of the Punjab Land Revenue Aot, 
a Revenue Officer has discretionary authority abao- 
lutely to disallow an application for partition, and 
he ought to use this authority in every instance jn 
which the same queztion has been previously decided, 
unleas it is shown that the circumstances which made 
the ous order have chapged: 
19)5Rxv. ¢ 417. 


P, • 
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e i 
Purrjab’ Limitation (Ancestral Land 
A Ute) Act (1 of 1900) 574 


—.— t — Bale of equity of redemption 


n 


* `, of land by sonless sale propristor—Declaiatory suit 


respect of sale of the oocupenoy holding. Р, 


' by reversioner to protect hus righi—Limitaton Aot 
e (IX of 1908), Boh. I, Art 190. 

A n is entitled to the benefit of the new 
Law of Ijmitation extending the period, ifon the 
date of its coming into force his right to sue subsista. 
Wherefore; where an alienor died before the Punjab 
‘Limitation Act I of 1900 came-into force and the right 

his reversioner to sue for his land still survived 

e smit is governed by Aot I of 1000, even if it 
exionds the period of limitation. - 

The Punjab Limitation (Anoostral Land Alena- 
tion) Act lof 1900 pud A to the melo of the 
equity of redemption enor. 
ar the death of an alienor, his reversioner 
is entitlod to maintain merely a suit to declare 
that the sale is not binding upon him. P. МАНА 
Mar t. бноглм Kanie, 11 P, W. В. 1915; 01 P. L. В. 
1915 607 


Punjab Pre-emptlon Act 
1905), В. I I —' Menber of agricultural tribe'— 
Government Notification ~‘Holding | land'—Tenant- 
atanll—Right should also be subsisting at date of 
set c 
Under section 11 ofthe Punjab Preemption Act, 

1905, the expression ‘member of an agricultural 
tribe’ means, according to the Government notification 
on the subject; a person (i) belonging to any ойе of 
the tribes notified as agricultural tribes for the district 
in which he claims that status, and (и) either 
holding land or residing in that district. 

It is very doubtful whether a person who ocoupies 
landas a tenani-at-wil сап be seid to ‘hold land’ 
within the meaning of the notifloation. 

To maintain a mit for pre-emption, the plaintiff 
must show, nob only that he hada right of pre- 
emption at the time of the sale, but also that his right 
subsisted at the date of the institution of the suit. 
P. Fatwa Sinan v. Sant Өгмөн, 47 Р. W. R. E 
126 P.L В. 1915, 43 P. В. 1915 2 
в. 12 (8)—Preemption 
* — Осоњротњсу holding—Rival claimants—Landlord -- 

Deceased tenants heirs —Hos judioetn —Same pa: ties. 

A decision 1s not res judicata when the parties to 
the litigation are not the same. 

The heirs of an oocupanoy tenant have & pre- 
ferential right of pre-emption фо the landlord in 
Му. 
XAMMAD Hasan г. Yusay, 11 P. L. R. 1015 642 


Punjab Pre~emption Act (I of 1913), 
з. b—Shop—Buildmg mtuate in a lane—Part «sed 








as shop and part as residential quarters —Howse or | 


shop. ` А 
Where ina pre-emption suit it appeared that the 
building in mit was situated in в lane not a Basar and 
was originally purely residential, but that there hod 
been some subsequent alterations in the structure 
with the result that the three rooms abutting on the 
laño could be used as shops, and in fact had been 
used as such for some time, while the upper storey 
„ Һай been used as residential quarters by different 
petsons in@inding the owner, : 


-5 
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Punjab Pre-emption  Act—(10183)— 
concld. 


Held, that as there was no evidence that a£ the 
time of the salo or nt any timo shortly before ii 
the building was used for commercial purposes, it 
was not a shop and the plaintiff was ontitled to 
preempt. Р. Hamxu Мат v. Atya Raw, 47 P. L. 
В. 1915 799 * 


Punjap Tenancy Act (XVI of 1887), 
5. B—Occupascy rights, butamari per se does not 
confer—Oriterion, 

In the Birga Tahal Settlement papers of 1863 and 
1882, the ol&use giving the right to break up waste 
cannot be construed to import that butamar: per se 
confers an ооспрепоу right Аз to whether it doese 
or not, must turn on the question whether at the 
time when the land was first broken up and occupied, 
the competition forland was such that the tenant 
could dictate his own terma, or such that the landlord 
could do so. Ps Nawas Аг v. Lan Breen, 6 P. В. 
1915 Rev, 791 
Oe з. 8—firsa Tali —Wa- 

jib-nl-ara — Ocompancy-tenant — Butamari,: whether 

confers per se occupancy righte—Principls. 

on 6 of the TWajib-ul-ars of Moura Hampurs, 
Sires Tahsil, prepared in 1862 and revised in 1882, 
cannot be construed to imply that butgnari pet se 
confers ап ocoupancy right. Butas the village was e 
baranı and the demand for tenants greet, up to 1882, 
at all eventa, land personally broken up in or before 
1882, and since cultivated® by oocupanty-tenants, 
must be held to rest in them as ocoupancy-tenants 
under section 8 of the Punjab Tenancy Act. P. 
Ansan v. Hinnas, 0 P. В. 1914. Rer. 745 


s8.77, IOO 89 


Purchaser for value without notice—Purchgse- 
under involuntary alienation—Inquiry 261 


Putnl, purchaser of—Merger—Now tenancy, orsa- 
tion of —Transferee, right of—Bengal Rent Act (X of 
1969)—Khudkasht right, nature of, before and after 
the passing of Act Ё of 1850. 


A purchaser under the Putni Regulation (VIII of 
1819) is entitled to eject tenants from their hold. 
ings when they have no protected right. 


There is no merger whore the purchaser posses- 
sea the land asa third person wholly distinot from 
the риб ийат, although he happens to be the son 
of one of them. 


The purchaser cannot obtain the original holding 
before the pata: was crentod, though ho is in 
possession of the same holding. ‚е 


The effect о? њ transfer of auch « holding with 
the consent of the landlord undor Act X of 1859. 
can only be that ife original tenant is idored 
to hare relinquished the holding altogether nud 
that a new tenancy is created in tho transferse. 


After the onactment of Act X of 1850 the ori- 
ginal kAudkashi raiyais continued to hold the same 
righta as they held before, but the khudkasht 
ceased to exist as в right thet can be acquired r 
the pesing of ihe Act. C. Maraom v, Андгар 


928 





Yol *k xvi] 


Putn! Regulation VIH of 1819)—Puini 
tenure, aalo of-—lrreyuwlarity in Service and publwa- 
tion of notwe of sale, effect of. 

A due publication of the notices prescribed by 
Regulation VIII of 1819 forms an essential portion 
of the foundation on which the summary power of 
sale is exercised and makes tho semindar who 
institutes the proceedings exclusively responsible for 
its regularity. 

The provision for the advertisement of salo in the 
Collectorate is very material ond is not directory but 
mandatory, and failure to duly obserye it isa sufficient 

und for setting aside а mle. C. Воилт Вілан t. 
XAKEXDRA Матн San GQurtA 825 


Razinama, See MogTGAGX., 


Recelver. See Огуш PxooupuRa Oops, O. XL, 
e B1, 0. XLI. 


— ——— — appointment of under Civil Rules of 
Practice (Madras), г. 189 812 


Record of Rights. Se Вакал, Tanancy Act 
" (YIII or 1885), s, 108A. 











, entry 


See Мовтолак. 


in—Presumption 


478 
Redemption. 


—— and foreclosure, rights of, 
whether 00-656 Rei ve— Morigage-desd ooniaisamg ono- 
тома and one-sided condstions—Mortpagor authorised 
to onor his money at any time As lked—Bodenvo- 
e tion, right of postponed to 00 yeara—Kguity of 16 
и Eta ur шулы. 
as — proof,” mitigation oj— 
Loans, oral—Lekha bahi, entrise in, whether reliable 

` by themscivee—etrinsio evidence, necessity of. 


‚ Аз a general rule, the right of foreclosure and the 
right of redemption should be oo-extanatye, and o 
agreement by which the right of redemption is 
fottered for the benefit of the mortgagee without any 


ceprresponding advantage to tho mortgago t be 
examined with close scrutiny, Poets 


Thus, where & mort, d contained onerous 
and one-sided conditions, the offect of somo of 
which was to permit the mortgagee to oall in the 
nortgage-money together with the money spent by 
him in making improvements on the m 





into usrfructuary: 

Hold, that the covenant postponing redemption 
was an unreasonable fetter on the equity of redemp- 
tion and could not be onforced, so that the mort- 
geger wos entitled to rodcom irrespective of that 
fetter. 

The onuw of proving want of consideration Нев 
hewvily on the party alleging it, bub where it is found 
that he is в man weak in intellect and hard of 
hearing mho played the pert *of an irresponsible 
puppet i£ tho hands of the opposite party, the 
onus is to some extent in this way that 
the Court may fêr its own satisfaction demand 
from tho opposite party, if it thinks proper under 
the circumstances of the osse, reliable evidence of 
the fact that there was no want of consideration 
as ullegod. 


GENERAL INDEX. ^ 


` 1005 . 


Redemptlon--conold. 


In the absenoe of corroborative evidence, eno 
reliance oan be placed on the entries of, ori loans 
as appearing in а lekha bahi, inasmuch asit is not 
ж regular &ocount-book kept in the ordinary course 
of business from day to. day. О. d rl 
татли Bixen, 20, L.J.1 58lI, ° 


— ———— sul Reliefs ‘inconsistent and 

^ eontrudiotory— Possession, claimed as owner—He-* 
demptaon, alterngiive relief for— Fresh suit for re- 
demption, maintainability of—Res integr. 575 

Referenceto High Court—Discretion-e 
Decision on merits ` 972 


Reformatory Schools Act (VIII o 
1897, 88. 5, IO 19 


Registration—Mutetion procoedings—Family 
arrangement © 497 


object and affect of—Nmeowiion— 
Admission by legal representative — Who 18 legal 
respresentatire—Validity of rogis ation. 

Registration is intended to be & contemporaneous 
publication of a transaction as a guard against subsc- 
quent fraudand alteration. Itis not in the loast 
necessary for the purposes of registration that tho 
legal representative should bo the heir of the 
deceased executant. It is sufficient if he has 
authority, express or implied, to admit execution of 
the deed. 

Registration of ә deed is something differont 
from the validity thereof, and fromthe value of 
the title of the executant to the property -affected 
by the deed. 

Documents are not registerod against any person 
inthe same way as & decree may be. given aguinat 
one person nnd not against another. 

T, the executant of a deed, left two children а boy 
and a girl, both under the guardianship of her hus- 
bend. T having died before registration, her husbend 
as guardian of the boy, erroneously believed to be 
the heir, admitted execuifon at the timo of regis. 
tration. The legal heir of T was the girl. 

Held, that the deed was duly presented by s 
person authorised to present it and the registration 
was veld. N. BHIORAJ v. М№аватан, 11 N. L. В. 4 


86 

Registration Act (HI of 1877), s. I 
- —Випрів mo tpage converted into usu uciuary moit- 
gage by subsequent. arrangement Mortgages put in 
possession—Registration — Mortgage, right of, to sue 


A'simpls inortgage of three groves and s house was 
mado in favour ot the plaintiff in 1874 In 1877 ә 
part of the mortgage-money was paid by the salo 
of aue of tho grovos,and it was mutually arranged that 
the mortgagees should be put in possession of the 
other two s for 10 years and гесоіте the profits 
thereof in liou of Interest upon the amount remaining 
due and should be entitled to foroolose if the mortga- 
gors should fail іо redeem within one year after tho 
expiry of the ten years The mortgage sued for 
recovery of the amount on ‘the basis of an original 


, 





simple m 
Held, that in order to effect a usufructnary mot. 

gago tho proceedings of 1877 ought to have been 

registered, but noi having been registered, they teok , 


Lua RAHADUE о.ө 5. 


б Ws rorersionary rights in 


Registratlor Act—(1877)—concld. - 


ате arrangement for the payment of 


tho mortgagee was ontítled to sue upon 
the КН simple mortgage. А. Пкоснакр v. 
Paagay, 12 A. L. J. 1183 430 


. "Registration Act (XVI of.1908), s. 17 

e —-Document creating inunedéate inieroet v" graniso, 
whether compulsorily registi able—-Payment of 1 ent— 

* Proof of tenanoy—Reont nwit аёзетивы of defendant, 
aghen моё colluarce. 

А docurgtnt specifying РЕЧЕ à vertain 

lot of land, fixing the rent and the terms of the 

Tenancy end stating Mie в lease is grínted to tho 

. grantee who undertakes to execute a kabwliat 

` grithin а specified’ period, is in substance а leaso 

to create an immodiato interest in the 

grantee in the land demised and is, therefore, com- 
pulsorily registrable, 

Itis open toa party to establish a tenancy by 
proof of the payment о? rent to the landlord. 

If there is à real contract of tenancy and rent is 
"really duo, a rent suit cannot be said to be collusive, 
“though instituted by the landlord at the instance or 
"Request 6f tho defendant, С. Buusan Monan v, 

е Еран BARDAR 9 


——— —— 8. 17—Dooumente ovidonctug 
family settlement—Petition of ee declar- 
ing interests of pertios in excoeding 
Ra. 100 in value— Corm promise iot to mmor's benefit, 
validity of А 97 


——— —— 8. 17—-Tiítle, fresh, not con- 
forred by docunent— Document declaring antecedent 
title by way of smherifance—Mutation proceedings 
—Compromtse-deed, unregistered, filed in mutation 
case, whether enforceable. 

Section 17 of the Registration Act, which ronders 
compulsory the registration of certain documents, is 
aimed af those documents which operate by them- 
solves to confer a freah title, and not at those in which 
no new interest is created but simply a declaration 
is mado as to an antecedent title of certain persons 
by way of inheritance. 

"Henoe, where certain claim mutation. by 
right of inheritance az hers tothe deceased and 
eventually a compromise is arrived at between them, 
under which they agree as to the respective shares of 

ethe deceased's property to be allotted to each of them, 

the deed of compromise does not amount to s trans- 
fer from one of them to the other, but merely tō 
declaration by them that cach of them has « right 
by ma of inheritance and that by virtue of that 

ey aro entitled to be put in possession of tho 
in shares, and the agreement is binding upon them 
and enforceablé as such, even though u 


L. J. $n 180. 











Оо. Вам BARUP T. BIXDESHURI, 20. 
О. 51 938 
— |—— в. | 7— Transfer of landod 


property by wife in lieu of sharai dower, validity of 
— Bale— Registration 562 





—— — 8. 17 (1) (D)—Recersionary 
rights, surrender of——Adcerse possession — Possession 
oj third person with consent of eridox—Afulatim of 
names 1m favour of manage: of widow's property — 
` e Prosumplion. 
An agreement wheroby o reversioner surrendors 


oveable property of the 


INDIAN CASES. 


T915 


. Registration Act—(1908)—ooncld. 


value of Ва. 100 or upwards is compulsorily regis- 
trable, for the surrender amounts to an - 
ment of the right in immovoeble property. 

When a widow in possession of land agreos to 
mutation in favour of another person, who manages ` 
property of tho widow, his possession cannot be . 
considered adverse to the next heir from the mere 
fact of the mutation having taken plaoe in his favour. 
P. HaraxBixan v. Innar, 12 Р.І. B. 1915; 5 P. 


Ж. 71915 





—— 88. 17 (C), 49—Document 
Т екуи rights, whether compulsorily ragisirable. 
A dócumon$ which purports to extinguish the 
executant’s right in immoveable of tho 
value of more than Ба. 100, in respect of the 
mortgage rights held by his grandfather in the land in 
suit, is compulsorily registrable, and if not registered, 
cannot bo reoeived in evidence of any transaction 
affecting that pro . -P. Dyar BrweH v. GIAN 
Вгхан, 55 P. W. Б. 1915; 142 P. L. R. 1915 769 


aoa arena S. 47— Brocution and Regie 
tration— Operation, date of. 

Under sootion 47 of tho Registration Act o 
rogistered deed operates from the dato of its 
execution and pot of registration. L. В. Mauna 














Bax Mix v. BANNA 802 
—— — s. 49 769 

2- —— —— 8, 60 478 
—— — 89.82 | e. 208 





—— —— — — 8, 82— Thunb impression as 
esecutant «очі presenting document for regisiation 
—Bünarity of thumb mpyesion, how far suficient 
for conviction. 

The identity of a person asthe exeoutant or pro- 
вопіег of a document for rogistration though not 
conclusively proved by similarity of the thumb im.. 
pression taken at the time of presentation, is 
sufficient for conviction whon supported also by other 
evidence in the case. IW, Bixakr Buia, In re. 16 


Oz. L. J. 228 S00 
Regulation VIII of 1793, 5. 54 470 
Regulatlon V of 1799 821 
Regulation V of 1812, s. 13 410 


Reliefs inconarstent and contradictory —Possession, 
claimed as owne: —Hedemption, alternative relief foi 
—Fresh swt for redemption, mamtainability of— 
Res integra. 

In в suit for recovery of possession as ownor, an 
alternative relief for redemption oannot bo asked, 
inasmuch as the two reliefs are inconsistent and con- 
tradictory. And if the relief for possession is rofasod 
on merits and that for redemption owing to the said 
defect of misjoinder of reliefs, the plaintiff, can bring 
a fresh suit for redamption as res integra. О, dfx: 
sammat Онотт1 ВквАм v, Бам Prasan 575 


Religlous office— Women, right-of, бо inher t 
and get services performed by proey— Custom — 
Legality. 

A custom allowing women to Suoceed as heirs to 
inr ug оов and getting tho duties thereof per- 
formed by proxy is not illegal." Nf. — RAMASUNDARAX 

PILLAI v. BAYUNDABATHA Ахмаг, ] L. ҮҮ. 9S 18 M. 

L. T. 423; (1014) и. W. N. 919 


Vol XXVII) . -. 


Relinquishment., 
RIGHTS. 


Remand, evidence taken ааа ue 
power of, to interfere in second appeal 82 


Rent. See LANDLORD AND TEXAXT. 


—— y; assessment of —Ijara—Poasession without 
payment after expiry of lease -31 


———-, distribution of — Enhanocment -49 


* Rent-decree, sting aside of —Fraud, allegation 
of —Ront, exaggeration of —Burden of prm wn 
Record of Rights, mistake due ta, affect of. 

А. rent.decree cannot be set aside ch tho ground 
of an act of fraud which is not olearly and pre- 
cisely alleged in the plaint at all. 

* In asuit to set aside & rent-deoroe on the 
ground that the rent claimed was greatly exaggerat- 
ed, it ix for the plaintif to prove affirmatively that 
the rent sued fot was more than the rent due and 
he must also prove that the exaggerated renb Was 
claimed in order to defraud him. ` 

A mistake on the part of the claimant arising out 
of an entry in the Heoord-ot-Rights will not be 
fraud. C. Bist Ватлмам v. Ungou Saut 890 


— p when eacouted аз money decree— 
Pxschaser of right, title and smievest of usufructuary 

mortgagee, position of—Right of reentry—Becond 

appeal—Party, whother entitled to make a new-case. 
e Where several different holdings are included in 
one rent decree, the decree can only be executed as 
a money decree and nothing but the right, title and 
interest, if any, of the judgment-debtor in the holdings 
oan pass`to a purchaser оп sale of the holdings in 
execution of that decree. 

Therefore, a purchaser of the right, title and 
interest of a mortgagee is not entitled to Lhas posses- 
sion if before his suit for possession the mortgage is 
redeemed. 

.A party is not entitled to make & new case in 


Sse 








second &ppeal С, Оном: An е. Kumx Onanp 

DusADH В BIO 

Res Jud!cata. Se бтп. Рносирова Ооок, 
1908, я. 11. 








volred in suit to recover immoveable property not 
raised : : 109 
—————————-Üompromise decree not relat: to 
suit, whether operates as res judicata о 
— — Dispoasession of tenant by zemindar 
through another tenant—lLinitation—Rival olai- 


mints to tenancy, sult between—Jurisdiction of 
Oivil or Revenue Court 914 


-$— — Estoppel—Malabar Law—HRoedemp- 








flon of kanom mortgage, suit for- Previous вш 

against mortgagor and mortgagee deciding title to 
pro Covenant for title, oh Vr der 

measure E ARES of Pro Act (1Y of ), 

. s TÀ (D. Een а nena in papportiig tito ot 

mortgaggr, ro- аы ompens@tion for 

trees of spontaneous growth 989 





not 
raising an objection which he ought фо have raised 
—Objection, whether сед be-ralsegd с gar? 


execution — Judgment-debtor 


Ex-PROPRINTARY - 


Adoption, validity of—Qnuestion in- 


GENERAL INDEX, 


^ ~ 


Res Judicata—contd. 
— adverse to vate Ap 





Рвогев accordingly — Aoquissoence by, planif — Fur. 

ther suit on same gàuss of, action, whelher maintain. 

able 

Where а litigant, who is fully aware of the facia ^ 
whioh constituted his cause of action, migmanages 
his litigation and fails through his own mis 


management to obtain from tho Courts the fulle 


reliefs to which he is entitjed, neither he пог 
his transferees are entitled to maintain any turther | 
sulib upon the same cause of action: 

Therefore neither в reversioner to the estato ofs 
deoeased, who a sult to sot aside a mle _ 
made by the widow of the deceased and wrongly ` 

desoribed the extent of the pro claimed by him 
and ona decree being acquissced i that 
decree and also in ita interpretation, nor the trans. 
feree of Њаё property is entitled to maintain a 


further suit for the property. А, -RAMUJAGAR Ракри ' 


v. BHAGIRATHI 





——— Teauas not fromed, effect of —Miscella- 

neous proceedings, order passed im, foros oj —Decision, 
enhaustioe, effect of—Jamabandi, correction of, case 
as to—U..P. Land Revenue Aot (III of 1901), га. 42, 
4%. 


Where іп a correction of jamaboed: caso, a Oourt 
does not frame specific issues for trial as provided by 
section 42 of the U. P. Land Revenue Act, but 
clearly and dofinitely understands - those b 
and араан ita са after 
leadings arguments and consulting the Sia 
Pavalost on behalf of both the parties, tha decision, 
although passed іп a miscellaneous p and 
without & formal drawing up of issues, does, in view 
of the provisions of section 44 of the U. P. Land 
Revenue Act, operate as ree judicata in a subee- 
quent case for declaration of tenure between those 

es as regards the kind of tenure already deter. 
mined in the jamabandi caso. ОЈ, Р. B. Re Harsas 
BaanxAN v. Maroxo Вавор, 1 О. L. J. 745 73 


—— тй Proceduro Code (Aot, V of 
1908), в. 10, soope of—Jurisdiction— Title—Issus-— ° 
Porties—Ohartor Act, 1801, s. 15 917 
Landlord and tenant—EHviction of 
tenant from part of demised lands—Abetement of 
rent—Oanse of action —Finding of fact not to be 
questioned in second appeal even if based п 
evidence on remand 265 
—— Same parties 642 
Буе QA ib between rival claimants to 

wr aug by Oivil Oourt—Agra Tenancy 

ye went of 

















1), s. 95 — Jurisdiction 9i3 


“Suit for partition —Üompromiae — 
Agreement not carried out—Second. smt yer gartition, 
if barred —Contimusg right, 


Where a suit for partition is dismissed upon s 
compromise whereby the defendants promise jo 
sell their entire interest in the property for ооп. 
sideration to the plaintiff а second suit for 
partition “is not barred by tes judkatg if te 
agreemont ів not carried out, "e 





1097 


. 


eownership of joint eens ty А, 
о" Атыл Bit, 1 
. 


- Revenue Surveyor'8 report not pigned 


` 1098 . 


Res Igdiicata- nci 


Tho figi to bring & suit for Е unlike 
other suits, is п continuing right incidental to the 
Т. О. Мокивл т. 


684 
525 


A. L. J. 98 
—— — — ——, temporary 


cesse: — ns io titlh—Bongal Tenanoy Act 
(VIII of 1885), а 40—Under-raiyat —Buit for rent 
‘by rait dimnissed—Under-raiyat olaiming to hold 
directly under landlord and paying rent to plaintiff 
as gomastah—Notioe to quit necessary 273 


Ur Of trade. See Сонтвїст Act, 
s. . 


Resulting trust—Oomposition deed —Abao- 
lute transfer of property by debtor to trustees— 
Suit for surplus moneys 332 


Retracted confesslon. Se Етірамов 
Aor, s. 80. 


Revenue sale—Renduary taluq—Suit for pos- 
sermon by purchasser—Burden of proof. 

Where seperate accounts were opened with differ. 
ent sbare-holders of a certain talug in respect of 
specified portions thereof, and ultimately а residuary 
talug was left in the hands of а person who default- 
ed inthe payment of the Government revenue with 
the resalt that the estate was sold up and purchased 
by the plaintiff, who sued for possession. 

Held, that the plaintiff must suocoed on the strength 
of his own title, and it lay on him to prove that tlie, 
lands {n suit formed part of tho residuary talug. `C. 
Monawep Faiz OnowpHuxY v. Kasni Nata, 200. L 


1,810 2 13 
b 
transferors, probative value of 777 
Reversioners. See Нікот Law. 
Revlew-— Fraudulent decree — Oourt, power of, 628 





set aside 


———— by subordinate Revenus Courts in Ouah, 
power of — Board and other Revenus Oourts, powers 
of review of, difference between—Oudh Rant Act 
(XXL of 1886), є. 120A—Decres, when considered as 
nulli y—PFramud of party to cass, affect of. 

Every Revenue Court in Oudh has the powor of 
review—the Cpurta subordinate to the Board having 
only a limited power in that respect, as provided 
by section 114 and Order XLVI, Oivil Prooedure 
Oode, while tho Board having «special and wider 


power ns provided by section 120A of the Oudh 
Rent Act. 

A decree which is based on and solely апе to frand 
by à party oen be held to be & nullity, even though 
it cannot be said to hare the effect of preventng 
an opposite party from placimg his case properly 
before the Court. U Р. B, R. TarsHUwAX рат е. 
Bavar Raw Misra. 20 b J. 14 d 587 


Revision, See Orv Рвоошрони Cops, (V or 
1908), аз. 115, 162; OxiuixAL ÜüROOEDURE Copa, а. 
430, 


Ф 


—— —— Àmendment of decroe—Nistako ns to 
e Rosh Elenilepa fee —Arithmotoal or clerical error 


INDIAN OASES. 
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[1915 
Revislon—conold. 








Application for permission to sue as 
pauper, how framed—Omission of ono item in 
schedule—Dimmissel of application 891 


— — —  — Dispute likely to cause breach of the 
peace not mentioned in notice—Parties aware— 
Magistrate—Jurisdiction 848 

Finding of fact based on _inadmissible 

E 762 


Finding of fact rolthow’ fully considering 
evidence of parties—Punjab Courts Act (ПІ of 1914), 
s, 44. 
A finding of fact arrived at by an Appellate Court 
without fully considering and discussing the evidence 








evidence 








of the partion is liable. tó-be set asido in revision? 


under section 44 of the Punjab Courts Aot HI of 
1914, P. Кавы Пані v. Мов Мані, 7 P. W. Б. 
1915; 120 P. L.R 1015 593 


Interlooutory-order. : 

In the absence of special ciroumatances the Chief 

Court would decline to revise nn interlocutory order 
d by а subordinate Oourt. P. Misur x. OA 





passe 
10 P. L. B. 1915 


+ 


— 





of, whether oan be raised in revision for ше 
Material irregularity in assess damages, 

— Contract Act (IX of 1872), s. 74, disregarding pros 

vivions of. 

To disregard the p ns of section 74 of pio 
Indian Oontract Act in assessing the Gamegos. isn 
material irregularity within the meaning o 
115, Oiyil Procedure Code. L, B, Maune Taa r. r. 
Buws Zax 











Material tregularity—Judgment without 
conmdering whole avidence-—-Punjab Oowris Act (IF 
of 1912), s. 76—OCivil Procedure Code (Act F of 1908), 
О. XLI, т. 31— Post card mth post mark. - 

Where a Court passos в jüdgment in following 
words: * 

“In view of tho post mark of Navember 7th, 100; 
Post of Sasoli, I do not consider the signature of 
Muharram Din on the deed ns proved-” 

Held, that the judgment does not show that the 
evidence on the record has been fully weighed and 
considered, and, therefore, does not fulfil the require- 
menta of Order XLI, rule 81, of Civil Procedure Code, 
1908, add is Hable to be set aside on revision. Р, 
Matara Dass v. MUHARBAM Юг, 4 P. W. R. 1915; 36 
P. L. R. 1915 561 


Material irrogulerity— Jurisdiction 629 
—— Non-complianoe with provimions of а. 
146, Oriminal Prooedure Code— Fatal defect PEG 


———— — — Principe al and obo taken tg? in as to 
right of agent, aap can be taken fy? first time 
in High Court — Proceduro t07 


— r7 — Refusal to grant cePiificate te amal on 
insufficient grounds 22 


Right of private defénce of pro- 
perty. Bee Paxit Coon, s. 10б. 








Sadelwargand Madiri Които, whother 


сеззеў 
. e 


Kidnapping, when completed question 






e M 


Vol. «xvli) 


Sale—Consideration—Full consideration not paid — 
Vendee not entitled to possession without payment of 
whola consider alton—Crril Procedure Code (Act V of 
T908J, О: XLI, т. 38—Power of High Court 
In & suit for possession of the property purchased, 

the vendee who has not paid the full consideration 

cannot be allowed in a Oourt of Equity to recover 
possession except on the condition of his paying the 
balance of the purchase-money. 

e Under Order XLI, rule 88, of the Oode of Civil 
Procedure the High Oourt is entitled to peas any 
decree which is in accordance with justice, whatever 
the decision of the first Court or the lower Appellate 
Court may have been. М. Hawa AIXAB т. VANAMA- 
MALAI ATYAB 336 


Sanction to prosecute. Ses OBININAL 
PRoOEDUER Оер», к, 198 ' : 551 


Guiding principle 545 
— -——~——-—_ Busing wrong person om genuine 

` pio-nole—Penal Code (Act XLV of 1800), ss. 198, 

200, 

Where on & genuine promissory note n plaintiff sues 
в wrong person of the same name, but not dishonestly 
&nd intentionall T a sanotion to prosecute him onder 
soctions 198 and 209, Indian Penal Oode, cannot be 
granted. L, B. Воввлмаміа PILLAY v. NACHIAPPA 
Caxrrr, 16 Cr. L J. 161 218 


Search under Gambling Act—Afashura, absence of, 
effect of—Accused pleading guilty—Mafistrate, 
duty ofgto convict І 10 


warrant, Magistrate, power of, Ca 
Security DONG) forties of, in a epperate 
proceeding, when not allowed 754 


Sentence-—Hwt caused to coumplainant— Contic- 
tion of accused— Defence story believed by Appellate 
Couit— Reduction of sentence. 

The accused were convicted of having trespassed 
into the kareli of the complainant and beaten him, 
causing severe injuries, and then having oerried him 
to a house of one of the accused, where they charged 
him of having entered the house to commit theft. 
The accused were sentenced to rigorous imprison- 
ment for eight months, including one month's solitary 
confinement. The Sessions Judge in appeal believed 
the version of the accused and disbeheved all the 
witnesses for tho prosecution, but maintained the 
sentence. d 

Held, that under tho circumstances the sentenco 
originally imposed should not have boen maintained, 
ns the accused met mith great provocation and oould 
hardly be blamed for giving the would-be thiefa 











sound beating Р, Gaxpa Soren v. PEE 1 
P.L. В. 1016; 18 Ог. L. J. 175 
Set-aff—Orosr-debt 320 


*hare-hoider. 
1882), s. 45; Company. 


SlanWer—Roepetition of rumour, whether actionable 
—Surt for damages for slander—Law applicable— 
prfencs— Ti wiheaf slander. 


Бев Companies Aor (ҮГ or 
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repotition of slanders beard from others is 
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be decided socarding to justice, equity ane коой 
conscienoe. 

The proof of the truth of the Jderi ist Жыры 
defenoe in a civil suit for damages. U. В. Mi Nows 
Huon v. М Pwa Bv, 7 Bur. L, Т. 258 979, 


Sonthal Parganas Settlement Re~-, 


gulation (Ill of 1872), 3s. 25, 25A—* 
Record of Rights, when to be questioned ут eu Oow t 


—Zemindar or other propi stor—Swat for declaration * 


of title tm a share of a shikmi ghat wah khorposh 
grant, whether cognisable by Оя Court. 

The provisions of Regulation III of 1872 make tly 
Record of Rights conclusive proof of the rights xd 
customs therein recorded and prohibit the record 
from being re-opened, nnil & fresh Settlement is 
made, without the previous sanction of the Local 
Government, The jurisdiction of the Civil Oourta is 
absolutely excluded, exoopt, in cases spooially pro- 
vided for in section 254 of the Regulation, which 
applies "only in the caso of à 'semindar or other 
proprietor.’ @ 

A suit for declaration of title and for registration 
of the plaintiffs name in the Settlement Records, in 
a share of & shikms ghatwali khorposh nt, whero 
rent is payable to the Ghatwals and по land revenue 
is payable direct to the Government, though the 
land 1s not free from the Government revenue, 18 not 
cognieable by & Civil Court. C. Naxo Dro v, 
Parmar Комарі, 20 О. L. 108; 19 О, W N. 640 5 


——- 98. 25, 25A, wope of 
—“Propristo:"-~Ownen ship of maurasi mokerari 
tena e— Decision of Sstilement Cou t, whether final. 
Section 25А. of the Bonthal Parganas Settlement 

Regnlation ПТ of 1872 is strictly limited to suita whero 

only the rights of zemindars and other proprietors as 

between themselves are in controversy. 

A person who holds & derivative title onder в semin- 
dar cannot rightly be classed asa proprietor within 
the meaning of thet word as used in the expression 
" zemindare and other proprietors” in section 254 
of Regulation ПІ of 1872. . 

The decision of a Bettlement Court under section 25, 
anb-section (1) of Regulation П of 1872 16 conclusive, 
till it hes been set amde by some method known to 
law at the instance of any person prejudicially 
affected thereby. С. Вів Млватли MOOKERJNA r. 
B. Р. Ona TTARZEA, 20 О І. J. 220 Se 


Specific Rellef Act (1 of 1877), в, Ө, 
scope Illegal  disposeession — Noidexce Act 
(Тоў 1879), 4, 110— Nature of possession Pi esuinp- 
tion. 

Section 9 of the Specific Relief Act in no. way 
controls the operation of section 110 of the Evidence 
Act. It has no oonoern whatever with title, but is 
merely a law for restoring a possession which nas 
been disturbed otherwise than in due course of law, 
and may properly be used to eject even “a true owner 
who has disturbed a ful ion 

The possession which аіаасіа the presumption of 
ownership за а juridical possession obtained жес vi, neo 
clam, nec precatio, ab adreisatio, and stands ара 

inst all the world охоері the person legally 











ontitled. Ne BAMBHASHEO v, Manapxo, 10 М, L В, 
188 506 
———— —— 8. 12 732 

ғ 
. . 
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Specific Reflef Act- созай. 


в. 14 —orerané for title 
et! saibi ity’ of assessing compensation 1% янолсу— 
Coutrach whether enjoicoable. 
- Whore a contract to sell lands is couplod with в 
ө curity un on against & claim to bo set up 
> by reversfoners in future, it cannot bo specitionlly 
'eenforoed as tho portion of it roloting to socurity, 
cannot be compensatod for im money within tho 
* meaning of section 14 of the Specitic Relief Act. М. 




















NARAYAKA PILLAI v. ÁLAMELU Асн 449 
^ —— 8.42 354 
——— — зв. 42, 52—Declaru- 








tion—Injanction—Mortgago. and mortyages, right 
e 111 habibty of —Moitgagor, right of, to enhance rent 
of tenani—Hasductws of moitgage-debt— Sut for de- 
claration and injunction, martamabiaty of. 
dé usofiuctuarily mortgaged eortain -shopa to R. 
The tenants of the shops paid Нв. 80-8 per monsem 
as rent, which the mortgageo had to realizo in leu 
of interest. The mortgage-deed provided thet in 
the evont of the tenants paying less amount, tho 
mortgagor would make good tho doficiency, and in 
tho case of enhanoement ho would take tho exoess. 
The mortgagor served & notice on two of tho tenants to 
vacate the shops in their occupation and to the mort- 
gageo to compel them to do so, on the ground that 
there wase man who was willing to pay Hs. 4-12 in 
exoosa of what was being peid by them. Both the 
tenants and tho mortgagvo failed to comply with the 
requisition. The mortgagor thou sued both tho 
tenanta and tho mortgagoo for (1) an injunoiion-to 
direct the mo to onbanoo tho rent paynblo 
by the tenants td tho extent. of Hs. +12 per mensom 
and (2) a declaration that in tho event of his 
‘Yailmg to do so the mortgagor would bo ontitled 
to have the oxooss credited in reduction of tho 
m debt: 
that the suit ав brought wes поб maintain- 
able as there was no allegation that over a speci- 
fled period of time the mortgageo had persistently 
and without reasonable cause been letting the shops 











for leas than their fair letting value. A. ROSHAN 
Lat v. Moot Onaxp, 18 A. L. J. 85 697 
— 8. 52 697 


Stamp Act (I of 1879), в. 2, sub-sec. 
e (11)—8tawp Act. (II of 1899), s. 2, sub-sec (15) 
—Instrument of partition— Award—XKvidenos Act (T 
of 1872), х. O1—Seoondary evidence of partos — 
Details of partition wot allowed—H:i&dw Law— 
Partial partuion proved—Onus probandi as-to jorni- 


ness——L[or (gage-decree, form of—Oivil Procedure Code 


(Aot F of 1908), О. XXXIV, ir 4,5, 6. 

Under the Stamp Act of 1879 an award of arbi. 
trators directing в partition was not included in the 
definition af "instrumentof partition" and, therefore, 
if such an award was executed before the pre- 
sent Stamp Act came into force, nnd the Court is 
satisfied that it was not put in the form of an award 
merely forthe purpose ofa stamp duty, it 
wul bo rocerved in evidence if it astamp of 
Ва. 5 only. 

е The mere fact that the parties have signed ап award 
doeg not necessarily constitute 16 a deed of ition, 
Where an атага e partition is lost, there is 
nothing in section 01 of the Indian Evidence Act 


* 
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Stamp Act—concld. 


to provent ono of the parties from proving ahanda 
thes a partition did tako place, but no secondary 
ovidouce of tho details of such partition oan be 
given. 

Whoro a Hinda family consisted of е father anda 
son. aud tho whole of its property was originally joint, 
but subsequently the fa dealt with various pro- 
perties as if ho were their sole owner, the fact of 
lis so dealing would поё amount to proof of his 
right todo so as against his son. Butwhen we 
find-him actually selling certain properties to the son 
himself, tho inforenoo is obvious and conclusive that 
some sort of partition of the property must previously 
havo taken place. Under these ciroumstances, the 
burden of proof аз іо jointness is shifted and the 
party alleging jointness has to prove that a particular 
property still remained joint ancestral property. 

In m jecrees the provisions of Order 
XXXIV, roles 4, 6 and 6 should not be overlooked. 
P. Воки Dus т. Мамі Вам, 29 P. В. 1915 489 


———— —— 8. 2 (15) 489 


Stamp Act (II of 1899), в. 4F—Jnst ument 
of ратіиюн-- Вий duty paid—Second instrument 
affirmeng first with minor alteiations—Duly payable 
Inter pretation of Btatute—Frscal enactment. 

“Act No. П of 1899 is а fiscal enactment and ita pro- 
visions should be construed in favour of the subject. 

S afid B executed an insirumont setting forth 

a famil arrangement regarding toir joint 
property. Tho deed was stamped as a doed of 
partition, Bubsoquently the two brothers executed 
another instrument, providing tater alia that tho 
original deed of agreemonahould remain in foroo 
after oortain altorations entered mto later on and 
that both of thein were to romain equally binding: 

Held, that tho principal doed having bes 
with tho full duty prescribed in Schedule I for 
settlement of property, tho later instrument was 
chargeable with & duty of ono rupee only. A. 
Внамвну Divan, In the malto: of. 13 A. L. J. 06; 87 А. 
169 731 
88. 56, 57— Document not in esist- 

емсе Нұһ Court, power % to див opinion—Juris- 

diction, 

Under section 56 of the Stamp Act, the High Court 
can deal -only with those instruments which are 
already in existence and which have been made tho 
subject of action by the Collector, and not with such 














instruments as are not in‘ oxistenco. А. STAMP 
RAFARENOR, In re, 18 А. L. J. 47 501 

в. 57 501 
Statute, construction of 235 
——— —— , interpretation of 921 





s interpretation of—One Act repealed and 
another e —Applicability of provisions of Md- 
and new Acta—Madras General Clauses Act (I of 
1891), в. 18— Madres Estates Land Act (I of 1908), 
a. 61—Oustom, if oan be proved by a witness 
—Contract Act (TX of 1872), в 78, apploability 


—— ———, interpretation of—Punetuatian 
takon into consideration 


Step-In-ald of execution. 
TION Aut (IX or r 1908), Scu. I, Авт. 18 
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Succession. See Kagra Txwaxox Аст (Il or 
1901), в. 22; Ousrox; Hixpu Law; MUHAMXADAM 
Law; Мый. С 


^ "expectancy of— Trunafer, validi 
of i А К 407 


Succession Act (X of 1865), 5:216 

— — ——— — 8.80, cl. (3) -Iste preta- 
tion—" Direction," meaning of—Attestation by wit- 
nesses, when logally made—Indian Law comirasied 
sith English Law, 

Iu order to constitute а direction 16.18 -not noces- 
sery that anything should be mid. If e testator 
in msking his mark is assisted by some other person 
and and adopts it, 15 is just the same as if 

e had made it without any assistance. 

It is sufficient fof the purposes of section 50 of: 
the Succession Act if each of the two or more 
witnesses to & Will speaks either to the ‚ог 
to the fixing of the mark, or iQ the signature by 
another person, or to the personal acknowledgment. 

The Indian Law does not ire that the witnesses 
toa Will must be present at same time as the 
English Law does, С. МоктА Матн Вот +. JrTuxpRA 
Матн Hor : 677 


в. G2—Boquest in farour ofa 
peron not named—Secret tnotructions to trusteso— 
Adsuisssbility of oral evidence to prove trust, ° 
А legatd& who undertakes to carry out tho 

“wishes of a testator, will be treated asa trustee and 

compelled to carry out the instructions of the 





— — 





Where а testator direfted that в odriain pecuniary 
legacy be entrusted to ong Н to be disposed of by him 
in accordance with instructions given by the testator 
to ono of his trustees and that'his shares in в 
Oompany be transferred tothe person whose name will 
be асва by Н, and the intended beneficiary (who 
was admittedly the person in whose favour the instruc- 
Hons ware given) fled a suit praying that Н might 
be ordered to disclose the secret trust and that the 
bequest might be declared to be for her benefit: 

Held, (1) that parol evidence was admissible to^ 

prove the trust; 5 . 
' (2) that the shares must be transferred to a 
person whose name was given by the testator to Н, the 
power given to Н being not а general опе but & 
speclalone, В. JBAYABAI BAKALKAR v. HABIDAS 


: 946 
в. IlI 53, 239 


Fe 8. 187—Hinds Wills dot- 
XXI of 1870), ғ. 3— Will not proved in Probate 
burt, when can be used аз ecideuce— Evidence Act 
(Lof 1872), а. 82 (5)—Relationship, existence of — 
Adoptiow—Mutt, kinds оў— Succession. , 
Rotwithstanding section 187 of the Suocession 


Act, which is ted in the Hindu. Wills-Act, 
a Will n& proved in the Probate Oourt may be cited 








S) 





in evidencs for a purpose other than the lishmous 
of s right as өх or legates. Е 
The rejatdonahip өеп a moheni and his chela 


is а relationship-by adoption within thé m of 
clauso (5), sectic& 82, of the Indian Evidence Act 
(I of 1872). A statement in a Will that the testator 
has one chsia and has no other са із a statement 


» 


е + Ы 
е 


GENERAL INDEX. : 


1101 


Succession Act—concld. 


relating to the existence of a relationahip qnd is 
admissible in evidence under that clause. * 

Mwite ord of three descriptions, cil, hara, 
panchayat; and hakime. In the first the office of 
the chief Mohwa is hereditary and пато теа upon e 
the chief disciple of the existing М who, more- - 
over, naually nominates him as his successor; in tho ® x: 
second the office is elective, the presiding Mohunt 
being selected by an assembly of Hohwnts; in the ° 
third the appointment of the presiding Mohuntis vested 
in the Ruling Power or іп the perty who hd endowed 
the temple. 5 

` Obiter dictum.—A statement as to tho time of* 
commencement of а relationship is so indissolably 
associated with the existonos itself of the rolationship, 
that it may be rightly regarded, without unduo 
stretch of language, as a statement which relates to 
the existence of that relationship under clause (5), 
section 82, of the Indian Evidence Act. С, Аонот- 
amanda Das v. ЈавАмиАТН Das, 21 O. L. 7. 00. 739 


Successlon Certificate Act (VII of 
1889), B. 4—Practioe—Suit by representative of 
deceased —P robale or Letters oj Adeuvnistration obtam- 
ed— Succession. certificate, whether wecessary——Swut, 
«ohethe) (0 be dismissed if certificate not previously 
obtained, 


Where Probate or Lotters of Administration have 
been obtained as rogards the estate of 2 deceased, 
a Suocession Certificato is not necessary under: 
section 4 of Act YII of 1889 to ontitle a person 
io sue. 2 

Where a Succession Certificate is ne to 
entatlo а plaintiff to maintain a suit, it should bo 
allowed to be produced bofore a decreo is passed 
and the suit should not be dismissed becauso - 
the Succession Certificate has not been obtained 
previously. C. RawawugBAH NARAYAM Бан v. 
Онохі Lap Ў о 822 


—————, 88, 18, 26—Succas- 
sion certificate, revocation of Jurisdiction —Sucoes- 

- gion certificate granted by Subordinate Judge—District 
Judge, whether can revokeo—Regulation V of 1700— 
Intestate—Succession—District Judge, power of. 


Ordinarily the revocation of a succession. certifloate 
must bo made by the Oourt-which granted it, if ıt 
still exercises jurisdiction in that digtrict, ° 


Therefore, a certificate granted by a Subordinate- 
Judge invested with the powers of & District Court 
in certificate cases under section 26 of the Buooesszion 
Oertifloate Act cannot be revoked by a District 
Judge if the former is still exercising jurisdiction. ` 


Tho jurisdiction of а District Judgo undor Regula- 
tion Y of 1709 is of a limited character and is more ad- 
ministrative than judicial He can act thereunder 
only if there is no claimant. - 


Therefore, a District Judge has no jurisdiction in an 
intestate case to ignore the claim of one who has 
obtained a certificate, until it is revoked- by s 
competent Court. C. Suxstu Bewa v. BECRETART 
or Brata, 21 О.І. J. 154 10 C. W. N. 551 821 


- s. 26. 821 


Sufficient Cause. ses Іыгапон AU 
- (IX or 1908), в. 5. ' 
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pioperty as his by survivorship despite a Will of his 
өш» of minor—Legal representatire, right 
, OgonGnus suat, 
А nfinor sued through hia guardian for possession 
of certain property as his by survivorahip and alse 
@hallenged tbe validity of his father’s Will, which 
o ‘rested the in the defendant in trust for the 
minor in case he should attain majonty and in trust 
efor a temple in case of his failure todo so. The 
minor died and his legal representative was placed 
on the as plaintiff : B 
Held, (15 that as the minor had sued for possession of 
Mie suit pro despite the Will, his legal ropresen- 
tative was e ed to te the suit; 
(2) that the canse.of action was not personal to the 
. *uiuor on the ground thet it would be open to him to 
„ 10pudiato his guardian's“ action on ee шашу 
and that, therefore, tho suit djd not a m. 
` Маватака Rzppi c. Камлкянт Amu, 27 M. L. J. 674 


—— — for &ocounta —Jurisdiction— Consent of par- 
tios d 803 


» whether to be di if воооеваіоп oortifl- 
cato not previously obtained 822 


- for poenetsiow—— Hindu widow suing in represen- 
tatice capacity—Death о plaintiff—Suit, sohather 
abates— Hevervioners of last sale ownser—Legal re- 
groeeniatice—Civil Proceduie Coda (Act V of 1908), 

s. 2 (11)—8Surrival of right to sue. 


A. suit for possession bronght by в Hindu widow in 
в reprosentalivo capacity as represonting the estato 
does not айыо on her death. Tho right to suo 
survivos to the revwersioners of the last malo ownar, 
who aro her Jegal representatives within tho moaning 
of section 2 (11) of the Civil Procedure Code and as 
such are entitled to be brought on the record. М. 
GANDI BAxaswAMI v. PUBAMSETTI PEDAMUNAYYA, 17 
ALL Т. 186 » | 1801 


for recorery of possession — Person sxtitled to 

half share, whether сањ eject ono fiom swhole— 
Deoree, natwie of—Partihon,right of. 

А person entitled to an undivided half ‘share of 

‚ & pleoe of land cannot sue to eject anybody from the 

whole of it. efe li 

.Where the proprietor of an eight-annas share sued 

he proprietors of the other eighi-&nnas share and 

joined the tenants admitted by the latter to the whole 











land as parties and prayed for joint possession with the ` 


tenanta, if joint possession with the other proprietors 
could not be granted. 

Held, that the plaintiff was entitled to & decree 
against all the defendanta for recovery of joint posses- 
sion of the eight-annas share and that he was 
entitled to enforce his right by а suit for partition, if 
he was not satisfied with delivery of possession of 
an undivided half share. C. (GAJADHAR Aum v. 
Buranı Lar, 18 О. W. №. 1011 228 


against Boorstary of Btate— Tort —Negligenoo 
of servanta, liability for—Aocts done by Во 

in bis Sovereign capacity—Maeintenance of ү 
whethor function of Governmont—Gorernment of 
Iddis Act, 1823, 8 and 4 Willlam IV, Ch. 85, Ey 





Surety. 5s Сагатка, PROCEDURR Cops, s. 112 
Pear ырш. of 251 
* a * - 
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Sult, abatement of —Afinor suing to recover certain - 
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— — —, lability of—Oonteict of guaranteo—Loss 
arising after breach—Unreasonable delay in re-salo 
— of broker— Failure to object to state- 

ment of acoounts—Evidefice of correctness 


—— —— з personal liability of 


Surrender. 
(8). ` 


Taluk. во Викхелг Land ВвуЕнпЕ Вагив AUT. 
Temporary Injunction. Se Ixsoxotion. 


Thumb Impression. 58e Ет рикощ Rae- 
STRATIOM Аст, а, 82 £00 
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" TorLt—8« against Secretary of , State—Negligencé of , 


servants, liability fd -- Acts done by. Sovereign 18 hist 

Soversign capacity —Alai&enance оў зоайз, whether 
-~ function of Gorernment —Goverument of India Act, 

1888, 8 and‘4 William IV, Ch. 85, s + 
Tho maintenance of roads is ono of the functions 
of Government and though that function may to 
delegated to Municipalities and Locoal Boards still 
it is a Sovereign function, ospecially where the road 
is maintained for military purposes, and the Secretary 
of Btate for India in Council exercising such Sovereign 
funcüqn will not be made diable for injuries sus- 
tained Бу ` & person coming against a heap ofsgravel 
stored on the road by a contractor, as it oangot be said 
to havo been done in the conduct by Government® 
of undertakings which might hayo been oarried on 
by private persons. ee | 

Рег Wallis, C. J.—A distifictiou oxista betw eon acte 
done by Government in the oxerciso of its Bororeigu 
powers and oonduot by Government of undertakings 
which might have been carried on by private persons. 

Per Seshagiri Aiyar, J.—The maimtenance of high- 
ways ig one of the Sovercign functions of Government , 
and where the injury caused is not due to negligence 


resulting from the exercise of other than Sovereign 
or Administrative functions, the Government aro not 
liable. ie 


Obiter dicta, —(1) The ordinary rule that States an 
Sovereigns are liable -for damages oocasioned by tho 
negligence of their óffüoors, does not apply to tho 
Secretary of State who is subject to the same liability 
as the East India Company was. 

(3) The rulethat actions against the Sovereign must 
-be limited only to such actions for which а remedy 
ехівы by the petition of right does not apply to sub- 


_ Jects residing out of the United Kingdom, to whom tho 


general rule as to liability for torta dependent upon 
the pertioular dominion applies. p 

(8) The Government depertments and public offoors 
and servants are linble for the wrongful acts of their 
servants і» А] chaes where satisfaction fun be Dad 
out of the revenues of the State. 

(4) By section 4 of 8 and 4 William IV, Ohapter 85, 
tho right to carry "on business for the poneflt of 
the State was i Я 

Where the Bast India Оол ролу gxercised Sovereign 
rights, they were generally exempt from liability to be 
sued in the Municipal Oourts, but with referenoo to 
transactions which, (о carr@d on for public 
purposes and for the public benefit, were of such & 
nature ns oould have beon undertaken by private 

е 
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individuals or by a trading corporation, they wore 
governed by laws regulating private rights. 

(5) The line of demarcation between Bovereign powers 
and powers exercisable by ‘pnveie individuals is 
thet in the one oase no question of consideration 
comes, whereas the essence of the other is that some 


e profit is secured or some special injury is inflicted 


in the exercise of individual rights. 
~ (8) Where the sole object of Government in carry- 
ing out a project isthe "publico good and no idea of 
profits із in contemplation, pria facie the business 
cannot be mid to have boen done in the discharge of 
private duties, bub only in-the exercise of adminis- 
trative powars vested in the State or Bo . M. 
, BRORATAEY ор Втлти.о. А. ОосковВагт, (19'5) М. W. 
N.39 . ` . T 723 
Track evidence, value of 846 


Tradeé-mark, law ef— Trads-mark, whether can 
be asngned or can descend i» gioss—Originator of 
trade-mark, sight af —Good-slli, meaning of— Good- 
will, tránaferoo of, right of — Evidence Act (I of 1872), 
5. 117—Јаоенгев —Estoppel. 

In Indis the law of trade-marks is not governed 
by Btatnte: there is no 8 system of regis- 
tration, and the rights and Habflities in connection 
with trade-marks are determined by refergnoe to 
the pfinciples of the Common Lew of England. 

e _iéisinS the inherent nature of a trade-mark 
that it cannot be assigned or descend in gross, for it 
isa mode of representing the origin of the goods 

- to hichi it is stashed, pr their trede association. 

The representaiión ola trade-mark. шау perLaps 
only be true of ita origmator, but шшде hos 
sanctioned а more Liberal treatment based on tho 

ciple of identiftoation by succession and, there- 
ore, succeasors in business have been’ allowed to 
use their predecessors’ trade-marks where the repre- 
sentation still continues to be substantially true, 

An originator of a trade-mark of a natural pro- 
duct, who oertiflos to their good quality, 1а entitled 
to it and has & right to alienate it, Я 

A trade-mark сап be assigned together with 
the good-will of the bi to which it relates, 

Where, therefore, the trade-marks of juto-balers 
were assigned т with the business of jute- 
balers, the transfer was held to be valid. 

Good-will is the benefit and advantage of 
the good name, reputation and connection 
of а business. It is the attractive force -which 
brings in custom. It is the one thing which 
distinguishes an old established ‘business from a 
near business at ite first start А 
A transferee of the good-will is entitled to use 

the патр in whioh the business was carried on and 

Aarepreseni himself as carrying on that business. 
nder section 117 of the Kridence Act a licensee 

of a trade-mark аһа] not permitted to deny 

that bifglicensor had, at the time when the license 

commenced, authority to grant such license. С, 

Haxxan v Jagagrata & Co, 19 С. W. N.1 483 


— —- and property mark, 
distinction hetween—" National Bank of India” 
stamped on gold bars, whether trade-mark or pro- 
perty mark— Counterfeit trade-mark —Interference 
in revisicn— Criminal Procedugs Oode (Act V of 
1898), в. 430 902 


“ә " ` e. 
Ф ГА > 


GENERAL INDEX, | | 


t ` в 
1108 


Transfer. Se FRiUDULAMT TRANBYRR. 








—Necosalty of trying Magistrato's evidence 
— Burden.of proof • , 846% 








ttosen Hindus and Muhammadans—Oriminal Proce. 

dure Cods (Act V of 1898), s 528. А • 

It is desirable that & suit relating to n mosque 
between Hindus and Muhammadans shotisi be tried 
by some European Magistrate. P. Карін Вакнан 
v. Вокрав Lat, 1 P. W. В. 1915 On; 127 P. L. № 
1915; 16 Ов. L J. 213 ` 837 


Transfer of Property Act (IV of 
1882), ss. З, 6 (e), 1 30— Breach of contract 
-—Damages—Insolvent estate, tranaferce from pur. 
chaser of, sight of, to sue for damagee— Ty amsfer of 
right to sue— Actionable claim. 

A transferee from the purchaser of rights in an 
insolvent estate from the Receiver, cannot enforce a- 
claim for damages on an unfulfllled contract in 
favour of the insolvent. 
~ А right to sue for damages for breach of contract 
їв not an actionable claim and cannot bo transferred 
P. Јано Маг r, Pioxmrr FLOUR Miura, 106 P. R. 
1914 5 . 115, 


—— —— — — 8. G—Üowiract not to 
olam property by inheritance in future for good 
obusideration, legality of. 

There is nothing illegal in a for gopd 
consideration, contracting not to a share in 
& property in the event of his becoming entitled to 
it on the decease of living parson. A. MOHAMMAD 
Навнмат ALI r, Каміх Fara, 13 A. L. J. 110. 701 


— $8.6 (е) 115 


——— B. B —Asngnment of debi 
whether arrears of interest on debt’ are mcluded in 
asmgnment. 

The arrears of interest of an assigned debt form 
part of the interest which the transferor is capable 


of passing by assignment and must be held to have 
been transferred in the absence of any words 


restricting the interest transferred. L.B Марке 








— 














Tua v. N. O. ОнАттЕклан 896 
7—— ———— В. 4I-—Purobase fro 
, ostenmble owner—Inguiry by purchaser 777 








tenant—Land belonging to Government trangferred by 
lease—Gorernment declaring its right and granting «t 
to lessor — Determination of tenawcy—kstoppel between 
lessor and lessee—Erroneous representation to create 
estoppel must be believed ın good. faith and after dus 
inqui ye—P: icies, rights and liabilities of—Olasace of 
prive. ` 
, Where land belonging to Government is included 
іп a lease and tho Government, subsequently hs 
declared the lañd at ita disposal, grants itto tho lessor, 
the tenancy is determined by the declaration and 
the lessee cannot take the en? of section 48 of 
the Transfer of Property Ac. 


In the absence of any allegation or proof to the 9 


effect that in taking tho lease the lesaoo beliovofi in 
good faith and after due the erroneous 
representation the title to the land 
made by the lemor, the lemeo is noten Éitlo detorlye- 


. 


» admission of, by defendant, ogot 9. * 
704 


of  oaso — Duputs about mosque bo-s г 
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pm 3f frinciple embodied in section 48 of the 
Transfer of Property Act, 
Section 48 af the Transfer of Property Aot applies 
ло to te frivies of the original transforor and 
transferee, 


* áho original 


. 


ө 
E 


Unless e Statute expressly or by. necessary 
eimplioation preoludes the application of ротаи 
awarding rights to or imposing сіті Па on the 
privies of fhe person to whom the righte аг ere given 
or on whom the liabilities ure imposed, the privies 
fre'enbitled or are bound, as the case may be, to tho 
extent to which the original are so entitled 
gr are so bound. The extent of privy's lisbility, 
however, is not always co-equal with the extent of 
the liability of the person through whom he claims. 


Privies are of three classes” (1) 4п blood ега» : 


) 2) by estate (as 1006068, assignees, eto); (3) in law 
e lord by escheat, the tenant by oourtesy, 
ратуе and administrators), M è Наттікоров 
"Nagaix Rao v, ANDAR Saran ABBAS Rante, 28 М L, 
J.44. 785 


s. 43, scope of 982 


EN — 8. 52, applicability of— 
Partition proceedinga—Subsequent. agricultural lease 
void. 

Section 52 of the Transfer of Property Aot applies 
to an agricultural lease as well as to. partition pro- 
ceedings when thoy are contentious. 


An agricultural lease granted during the pendency 
of partition proceedings which are contentious in 
their origin and nature is void, even though sum. 
mons had not been served on the opposite perty at 
‘the time of the grant. N. Onanpan BINGH т. 
Faxixarg, 11 N. L. B. 21 


— 8. 52— Remunsion of devi 
to ‘defeat oc1edito1s—Voidable—RKvidence Act (I of 

















1872), s. 92— Registered deed—Reactesion or cancella- ' 


tion cannot be proved by oral.agreement or saregie 
r tered document—Agisement to pay lesser amount in 
full discharge o: flatng different period—Tanation tm 
terme—Endo semani on morigage-deod, tohea admis 
QOnbls and when not 


"' Under section 53 of the Transfer of Prope 
1882, it is not necessary that tho transferor cid 
reserve e benefit to himself, as gifta to a third party 
are as much voldable as other tranafera. Though the 
section .does not apply in terms the principle on 
which it is based will apply to a creditor voluntarily 
 remitting, with a view to defeat his creditors, the 
whole or a portion of a debt due to him, 

Section 92, clause 4, of the Bridence Act precludes 


T evidence of an oral agreement to rescind п rogistered 


. contrast. 


Whore itis sought to prove that though the parties ' 
+ provided in the registered-deed for регїоттпапсе iu 


„в particular way, e. g. by re-payment of the debt in 
a particular manner, an agreement whereby a lesser 
" gunt was agreed io be takonin full discharge ога 


' different period was fixed, would be а variation of 


the terms and would fall within section 92. 


A mortgage having been created by. & registered 
„ dagument cannot be cancelled or, resanded either 


= orally or êy.. „ка Tanegistorad andorsement qp the 


“INDIAN CASES... 


" * 
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mortgago-dood, reciting that the bond was cancelled 

returned as the amount due wes paid. M, 

went LAKSHXI Аммаг t, BRINIYASA AMD 
— ——— — 8. 95 (2) —Phaplied cove- 
nant for title—Vendes’s Anowledge of defect in 
vendor's title—Diference betwoen oases of conveyances 
of full title and conveyances of кага title— 

Karamkari tenure. 

The rule that in spite of his —e of a 
defect in the title of the vendor, & vendee is in casa 
of dispossession entitled to sue his vendor on the im- 
‘plied covenant for title under section 55 (2) of the 
Transfer of “Act, applies only to cases of 
conveyances of absolute. ог full title. Tf, ‘however, a 
what is conveyed is,not an absolate title, as in 
the case of & conveyance of lends held on karem- 
kari tenure (which, by their very nature, are 
inalienable) and the vendee is evicted by the 
superior landlord, the vendor is not liable to the 
vendee on any implied oorenant for title, M. 
VATAKKA OHATHILINGATH  TaívAxHI т. Has 
Раттив, 2 L. W. 155 

=. 58 162 


——— з. 58 (C)—Sale o: тогі. . 
gage-g-Sale-desd' by morigggor—Agreement to re- 
convey by mortgages withes a limited period. Ф 
Where а mortgagor execnted a deed o^ absolute 

sale in favour of his mort ЖЫ eum about to sue ® 

on his mortgage, and ten days later the mortgagee 
exeouted an ent to re-oonvey the property 





—<1 














— — 





eni 18 months if the тог вог paid the mortgage 


"Felt, thab under the croumstances of tho саве 
the transection amounted only to an absolpte sale 
with an agreement to re-convey, and rot to а mort- 
gage by conditional sale. №. SWAMINATHA AIYAR 
v. ÁPPARAXI Alvar, 27 M. L. J. 086, H9) M. W. N. 








006 · 305. 
——————j—————8:559' .. 788 
—— —— ——— 88. 60, 62 427 
— —— —— — — 8: 72 (c) 989 
— — —— —— 8. 83 162 
—  — в. 85 788 
— - — — s. 88, 89 683 

——— —— —— 8, 99—Cíiui Procedure 


Code (Act F of 1908), О. XXXIF, r. 14—Sale held 
in contravention of section 00, Truwmsfer of Property 
Act, whether cord or voidable—Objection, of not inken 
before confirmation of sale, effect. of— Hindu Ldlo— 
Joint family—Managmg member, териш by, 
whether on behalf of family. 

Beotion 98 of the Transfer of Property Act Вов 
not render & sale in violation of the section abaolnte- 
ly null and void, it it only voidable. . 

If no objection is taken to such a sale béfore · con- 
firmation, such objection cannot be taken later. 

Per Banerji, J.—In the cose f ажа joint Hindu 
family the manager cf the family represents the 








whole А. Lat BAHADUR Sener т. ÀÁBHARAN 

Вімен, 18 А.І, J. 188 795 

' ———— — 8.127 733 

— —— *— — s. 130 115 
* е ` ` 
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‚ Tree— Tax on pelmyras, when payable 872 
Trust— Hadras Local Boards Act (V of 1884), s. 51 


—-* 


Trustee, right of, to have new pujas and азсћаяав 
performed. See Ніхро Law. 





s salt against, Ses Оту, PRocERDURE Copa, 
E ~ Р 


Under-proprletary tenure—Osd^ Rent 
- Act (XXII of 1880), Chap, VIIA—U. P. Land 
Revenues Act (III of 1901), s. 79. 


Under-proprietary tenures ре 
fall under -the operation of tho ption Chapter 
of the Oudh Rent Aot those paying rent must bo 
dealt with under section 79 of the U.P. Land Reve- 
nue Act. U. P- В. В. Laonmxax Binan r. MADHO 
Prasad, 3 О. L. J. 41 + Doz 


Undue Influerice. Se Сохтвлст, s. 14. 
U.P Land Revenue Act (11! of 19023 


$8. 42, 44 
» 8.79 532 


, в, IOS e 543 


—w-————— , ss. 108, 111, 118 


— Decree; interpretation of— Village, entire, dirinon 
of —Jurisdictionof Revenus Courts —Petition of houaa 
—Objection as to Jurisdiction not taken, effect of. 


i y а deoree for the division of an ontiro 
meansthatthe land of the together 
with all the buildings appurtenant thereto is to be 
divided. х T 
^ Revenue Courts, however, while making a pertition, 
have no jurisdiction to make the actual division оѓо 
house or building or the materials thereof. , 

Section J11l.of tha U. P. Land Heyenue Actis con- 
fined to objections iaisug a questjon of title only 
and does not cbntemnplate 4howe" relating to the 
jurisdiction of Rerenue Ocurts. ^ ‚2, Ds 

. If, asamatter of law; a Court has no jurisdiction 
to do something, sucha [jurisdiction cannot be oon- 
ferred upon it by & failure on the pert of the parties 
interested to raise an objection in bar of the jurisdic- 
tion, О. Iqpat Namarx e. Boras Nama, 2 O. L J. 
51; 18 0. C. 80 543 


g no rent at all 














ss. 111,118 543 
assembly. Se Parar. Оори, s. 





Unlawful 
e 106. T 
Vendor and purc haser- DER nob to 
poxidiion property, whether against publio policy— 
C Breech of ocontract—Compensation —Da 
moasure of А 


"W AJ Ver—Ex-proprietar; rights, claim fo 8850. 


Waqf. Se Munnoupax Law., 


— — Muhammadan dekteating properties for oepenses 
€f osque and maintenance of family, how far valid 
— Musslawtras Waqf Validating Act (VI of 19-8), 
vetrospectice affect of. 

Where а Mubemmadan mado а +00] of lis proper- 
ties for the expenses of Minoris and for the 


mainterance of is children: " 
* ө > 
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* e ` 

Held, that the wagfso far as ib ‘related to the 
expenses of the mosque was valid, but not for the 
maintonance of the ohildren, as it gras not propyly 
endowed for religious purposes. м or 
The Mussalmans Waqf Validating Act, 1013, tas 
not в retrospective oftect. C. HBAHIMUNIS&A BEI v. 
Мак Jax, 19 О. W. М. 76 \ А 96 


Water, fow of — Right ancillary to pepperty—Lands 

' adjoining each other on different Levels. * 
Where A owns land adjoining that of B оп adigher 

level and the - water on the land of A 

naturally flows on to the land of B, it is the duty of 

B to allow the water from Д?з land to peas on 

his land, and then to dispose of it as B thinks best, 
The question is not. one of easement, bnt of а right 

ancillary to property C» Raxapaim SINGH v. JA- 

DUNAXDAX Віман, 19 О. W. №. 64 268 

Widow. See Нінро Law. - 

WII. See Bucorsarok Aor (X af 1805), в. 187. 

— ——Beques in favour of unborn persons —Hindw 
Transfers and Bequests Act (Mad. Act I of .1914) re- 
trospectice effect of—Gift to daughter. with a gift over, 
whether тайа, E 
A bequest to ns who are not born at tho date 

of tho testator’s death is invalid. — ^ Е 

The Hindu Transfers &nd Bequesta Act (Madras Асі Iof 
1914), has no application where tho testator died long 
before the Act сво into force and has tetrospective- 
effect only to the extent that it applies to Wills made 
beforo the passing of the Act where the dispositions 
made are intended to come Into operation at a time 
which is subsequent to the passing of the Act. 
Where a Will madb no gift in favour of the testa- 
tor's children, but directed that they should enjoy his. 


properties withont having any tight fto them and that . 


the executors should collect the ronts, dtc., and after 
meeting all expenses should add up the murpius for 
tho benefit of the grand-children, whoshould take the 
ies on tho death of the testator's children, the 
grand-children not having beon boru nt the tostator’s 
death: TA: ` 
Held, that the disposition in favour of the grand- 
obildren was invalid and tho рерна vestod In the 
heirs of tho testator ns an infosteoy, the gründ- 
children taking no interest except as membors of ат» 
undivided family who by hirth aoquiro aright to tho 
grendfather’s properties. . 
Where a gift made in favour of tho 
providos that after her the property should be enjoyed ' 
by her deecondants, the fact that the gift over is 


‘invalid does not defoet tho estate given to her. Ё, 


VARADARAJA MUDALIAR t. NARAYANASAMNI MUDÁLIAR, 
27 M. L. J. 681 ——— 


Construction —Dispos«uon. with power іо sell `s 
Absoluts interesi—Abaolute gift fo legates with a gift 
over simpliciter ољ contingency of death refers only 





to period of distribution—Suocession Act (X'e * 


1865), к. 111—8tatatory rule of construction must be 
followed. x us ^ 
Where property is given to 5 person with power to 
soll make & gift or Аа, eto, he takos thereby an. - 
abeolate interest in the ; _ 
The ordinary rule of construction wignre the 
has given an absolute gift to a logatee and then has 


. 


tor “alse 4 | 


AN qu] 

ZEN A I Koy 
N 
(v 






е . 
medo efit over simpliciter оп a ooniingenoy of 
death is thet ho was referring to death before the 
` period of tion. 

* The rule "aid down in section 111 of tho Indian 
* tiooassion Я is в stetutory rule of 
construction which the Courts are bound to follow. 
4&. Nistazo Ривтл v. BBHARI Lat MOKHOPADRYA, 
19 0. W. N. $2 


— —Mohwat—Documnont appointing successor to 


gaddi, whether Will—Property held in capacity of - 


mohunt—Letters of Administration —Probete— 

Question of title 
————Ü«oupeney holding—Custom 352 
Paisi, construction of—Sucesssion Act (X of 
в. 111, applicability of. 





189), 


: INDIAN OASES. 
- WI1lII—concld. 


24 


A Parsi made а Will of his property in favour of his 


two sons, stating: “The proprietors, 
half and half alike, and in equal (shares) of my whole 
‘ostate’... Ab present my elderson has nomale'issue of 
his body therefore, if my older son . gotsa male issue 
half of the estate isto be mado over to him, on his 
atteining follage .If-my son (elder) does not got a 
son, my son (y )is to give away his son as .. 
palak.” After his death tho oldor son died leaving no 
male issue and then his heirs under the Parsi 
Intestate Succession Act sued for his share: 

Held, that on tho goneral principles applicable to the 
construction of such a Will ag то as on the ciple 
of section 111 of the Indian Succession Aot, the estate 
got divided on the testator's death into two por- 
tions and each portion became the absolute property 
of one ofthe two sons. Р, C. Jxmixerg DADABHOY 
v. KAIKHUSHRU Kavasna, 28 M, L. J. 107; 2 L. ҮҮ. 208, 
18 A. I. J. 217; 10 О. W. N. 426; 21 O. L. J. 210; 17 
Bom, L. В. 107; 17 H. L. T. 208; 89 B. 206 83 
————Sucosssion Act (X of 1865), e. 46—-Testamentary 

capacity, moaning of—Burden of proaf—Opiniona 

of witnesses as to competency, valus of —Extraordia- 
ary terms — Requisites of valid ¥¥tU—Tostator of sound 
~ mind at time of giving instructions for Will— Sub. 
sequent ovecution, sohether vakd—Facts, finding of, 
by trial Cowrt——Appellate Oourt, power of, to dis 
tarb. . 


ft is tho duty of the propounders of a Will to show 
that the testator had tostamentary opacity, i e. 
capacity to comprehend the nature and effect of his 
act; to discharge the burden of proof, is must be 
e@hown thab he was able io 


ае of witnesses av lo som oases of a` 


testator are entitled to НЫе unless 


which warrant 


*whnn he executed the йөне 
A Oourt will not гејесё а Will meroly becanso its 
torman appoar oxtraordinary, against cloar ovidenoe 
füdué executign by a competent testator. But where 
e terms aro unwwunl and the cridence of testa- 


. - (1915. 


mentary capacity doulxful, the vigilance of the Court 
will be roused and, before pronouncing for the rn 
ithe ,Oourt will require to be satisfied beyond all 
roasongble donbt that the testator was fully cognizant 
‘of its contents and jn n condidon to avercies and did 
oxercise thought, gmoni and reflection rezpeotjng 
the act-he was 

When a testator is of sound ming when ho givew 
instructions for a WHI but at the ime of signature 
accepts the instrument drawn in pursuance thereof, 
even though not able to follow ita provisions then, 
he must be deemed to be of sound mind when it is 
executed. 

The proof eminently lies on him who seta up a Will, 
and it is more fatal to him than to his ad 
if he leares diffloulties entirely without explanations. 

Whore, therefore, a Will was exeonted by a man 
about two hours before his death, when his oon- 
dition was critical and when he was restless with 
pain, and there was no information whatsoever either. 
as to instructions, if any, given by him, or the time 
whon and the person to whom the directions "ero 
M n ны waa no evidence to show that the. 

ш as prepared, was, before execution reed отог to 


to 


yer when he effixed his to the 
(2) that the propounders could not be given any 
argh La? E оаа ы 
proof, offered em as theregras a real of 
manufacture and manipulation of prin if 
witnesses wero allowed to speak to erenta whioh 
ha many yoars ago. 
e principle thot ‘St is always difficult for Judges 
who have not seen and heard the witnesses to refuse 
to adopt the conclusion of fact of those who have,” is 
not of universal application. Where the case is one 
not so much of ostimate of credibility of witnesses 
who have been believed by the trial Oourt, as of the 
effect of their statementa, on tho assumption that they 
Ше spa en ена породе Com aril иб 
to adopt the conclusion of the trial Court if good 
are shown. C. Svusm Kowar BAXNRINE v. 
ArsaxiDasi 200. L. J. 801,190. W.N. 820. 276 


Witness Examination of viinogsos-—-Ma 
whether can exoroiso discrotion in selection of wit. 
nesses—Practioo ~ 220 


-- Words and Phrases— 


certifying or recording If 
contract to the contrary , 688 


direction 6ТР 
dishonestly . 591 
district . a °232 
ejectment 2s ° ' 864 
Јахвийагі | 512,523 
good faith А d 657 
. good will f 483 
heard and fhhally decided 708 
holding land 29 


^ 
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Words апа Phrases—contd. Words and Bheades ous м: 
Шеңапу effected 525 testamentary capacity 276. 
In the estimation of others 657  VehlclecarryIngrubblaf 497 
Incumbrance 1003 «da йан 385 
Instroke and outstroke ` 244 workman's Breach- of Contract 
Intentionally | 843 Act (XII of 1859)—Contack Payment oj 
; advance by deduction from wages—Sit for ronet of 
Iitigating.under the same HUS oH contract, асаа within tha Ach 
A caso ш which tho vontracs’ ів that the «оү, 
lowers 657 һар work for w deducting from his wages o - 
4 matters In controversy 317 certain sum periodically to make good an advance,’ 


-member of agricultural tribe 29 


money _ 178 
mutual, open and current 
account 879 
‘omission 61! 
person i 897 
private land . 77 
proprietor 84 

! public purpose - . 26 
эйи, 777 

- 


~ is within Аст ХПІ of 1650. M... 


JRLAGAN SUBRA- 
manta Nawy t. Қ. Bixaara Munari, 27 M.L. 3. 616, 
10 Oz. L. J. 118 160 


——— — — Contract to perforin agricul- 
twal eercrice, schother within the lct—Piormor of 
ponalty for its breach. + 
The Workman's Breach of Contract Aos (XIII of 

1859) nos not intended to apply to в contract to 

perform agricultural service. 

Wharo а contract prescribes & ponalty for its breach, 
tho tomedy prescribed by the Act cannot be availed 
of. P. Емриной r. Kuupa Вакнан, 88 Р. Б, 1014 
Оа, 16 Ox. L J. 229 901 


Written statement, failure го flle in time— 
Dolay, excus of, discretionary 789 


—— 





